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PART  ly. 

OP  THE  LAW  CONCERNING  THE  RIGHTS  OF 
PERSONS. 


LEOTUEE    XXrV. 

OF  THE   ABSOLIITE  BtQHTS  OF  PEBBONB. 

L  matory  and  Chuaotw  of  Bllla  of  Rights.  —  The  rights  of 
persons  in  private  life  are  eitber  absolute,  being  such  aa  belong 
to  individnals  in  a  single,  unoonneoted  state ;  or  relative,  being 
tiiose  which  arise  from  the  civil  and  domestic  relations. 

The  absolute  rights  of  individuals  may  be  resolved  into  the 
right  of  personal  security,  the  right  of  personal  liberty,  and  the 
right  to  acquire  and  enjoy  property.  These  rights  have  been 
justly  considered,  and  frequently  declared,  by  the  people  of  this 
country,  to  be  natural,  inherent,  and  unalienable.  The  effectual 
security  and  enjoyment  of  them  depend  upon  the  existence  of 
civil  liberty;  and  that  oonsists  in  being  protected  and  governed 
by  laws  made,  or  assented  to,  by  the  representatives  of  the 
people,  and  conducive  to  the  general  welfare.  Right  itself,  in 
civil  society,  is  that  which  any  man  is  entitled  to  have,  or  to  do, 
or  to  require  from  others,  within  the  limits  prescribed  by  law. 
The  history  of  our  colonic]  government  bears  constant  marks  of 
the  vigilance  of  a  free  and  intelligent  people,  who  understood  the 
best  securities  for  political  happiness,  and  the  true  foundation  of 
the  social  ties.  The  inhabitants  of  the  colonies  of  Plymouth 
and  Massachusetts,  in  the  infancy  of  their  establishments,  de- 
clared by  law  that  the  free  enjoyment  of  the  liberties 
*  which  humanity,  civility,  and  Christianity  called  for  was  *  2 
due  to  every  man  in  his  place  and  proportion,  and  ever  bad 
been,  and  ever  would  be,  the  tranquillity  and  stability  of  Hm 
roi.  n.-i  [  1  j 
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oommoQ wealth.  They  insisted  that  they  brouglit  with  them 
into  this  country  the  privileges  of  English  freeoien ;  and  they 
defined  and  declared  those  privileges  with  a  csution,  s^acity, 
and  precision  that  have  not  been  suipa»sed  by  their  descendants. 
Those  rights  were  afterwards,  in  the  year  1692,  on  the  receipt 
of  their  new  charter,  reasserted  and  declared.  It  was  their  fun- 
damental doctrine  that  do  tax,  aid,  or  imposition  whatever  could 
rightfully  be  assessed  or  levied  upon  them  without  the  act  and 
consent  of  their  own  legislature ;  and  that  justice  ought  to  be 
equally,  impartially,  freely,  and  promptly  administered.  The  r^ht 
of  trial  by  jury,  and  the  necessity  of  due  proof  preceding  con- 
viction, were  claimed  as  undeniable  rights ;  and  it  was  further 
expressly  ordained  that  no  person  should  suffer  without  express 
law,  either  in  life,  limb,  liberty,  good  name,  or  estate ;  nor  with- 
out being  first  brought  to  answer  by  due  course  and  proceas  of 
law.  (a) 

(a)  HaMTd'i  State  Paper*,  i.  406,  487,  ed.  l>btUd.  1792;  HDh^naan'*  HiiL  of 
ICan>ctiiifelt<,U.64i  HeTiied  Laws  of  HaMachngelti.publislied  to  1675;  Bayliei'i 
Hlaforical  tAemaii,  i,  229 ;  Bancroft's  Hiit.  i.  452.  It  wm  •  pruvUion  in  ttie  charten 
to  the  Virginia  getilera,  granted  tj  James  L,  In  lOM  ard  1009,  and  in  the  charter  to 
ttte  coloniBti  of  HaMachuietti  in  1320,  of  the  province  of  Maine  in  1639,  of  Con- 
necticut in  1662,  of  Rhode  Island  in  1063,  of  Maryland  in  1632,  of  Carolina  in  1S68, 
and  of  Georgia  in  1732,  that  they  and  their  posteril]'  should  enjoy  tlie  same  right* 
aod  libertie*  nhich  Engliiiinten  were  entitled  to  at  home.  Such  privileges  were  implied 
bjr  la*,  without  •ny  express  retenration.  The  lilte  dvil  and  religiona  privilegea 
were  conceded  to  New  Jersey,  fay  the  proprietaries,  in  Fetinuu;,  1665.  Bancroft'* 
Hist.  ii.  316.  In  the  free  and  liberal  charter  of  Mauachusetts  of  1629,  power*  wer« 
gnnted  to  the  whole  i>ody  of  the  proprietors  to  make  laws  not  repugnant  to  the  laws 
of  England.  Tlie  coloniits  of  New  Plymonth  aasntned  the  neccaiary  powera  of  goT- 
emment  by  an  original  compact  among  theimelves.  and  which  tfaeyiubacribed  before 
they  landed  on  the  rock  of  Xlymouth ;  and  wliich  they  liad  in  contemplation  before 
they  etnbarked  from  Holland.  Young's  Clironiclet  of  the  Pilgrim  Fathers,  96.  All 
the  New  England  colonies,  on  their  flnt  establishment,  were  pare  democracies  ;  none 
more  so  ever  existed.  The  goremments  ol  Bhode  Island,  Connecticnt,  and  New 
Haven  were  thus  formed  by  voluntary  compact.  Under  tlie  flrst  Maswchusetts  char- 
ter the  legislative  body  was  composed  of  the  governor,  aasiiilanti,  and  the  whole  free- 
men of  the  company  fa  penen.  The  first  general  court  of  dritgala  was  in  1634.  The 
freemen  had  become  too  nnmerons  to  aasemtile  in  a  body,  and  Governor  Winthrop 
directed  that  the  towna  shonld  aaiemble  in  general  court  by  deputies,  to  revise  and 
make  laws.  The  statute  of  1636  declared  that  the  freemen  of  each  town  might 
choose,  by  paptn,  deputies  to  the  general  conn.  This  wns  introducing  voting  by 
ballot.  See  Digeit  of  Mattachosetls  Colony  Laws,  published  in  167G ;  Winthrop'* 
Hlat.  of  New  England,  by  Savage,  i.  128,  ]S5,  220.  Far  more  than  eigliteen  years 
the  whole  l>ody  of  the  male  inhabitants  of  the  old  colony  of  Plymoutli  con^tiluied 
liie  legislature.  Bancroft's  Hist  L  348.  In  1686,  the  election  of  the  governor  and 
aasiatBDt*  by  the  freemen  waa  daclared  to  b«  anniial,  aad.  In  1638,  the  penonal 
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*  The  first  act  of  the  general  assembly  of  the  colony  of  *  3 
Connecticut,  in  1639,  contained  a  declaration  of  rights  in 
nearly  the  same  language ;  (a)  and  among  the  early  resolutions 
of  the  general  assembly  of  the  colony  of  New  York,  in  1691 
and  1708,  we  meet  with  similar  proofs  of  an  enlightened  sense 
of  the  provisions  requisite  for  civil  security.  It  was  declared 
by  them  (f>')  that  the  imprisonment  of  subjects  without  due 
commitment  for  legal  cause,  and  proscribing  and  forcing  them 

■ttendtuice  of  ttie  freemen  »( the  genenl  court  «u  deemed  lo  be  giieToui,  and  each 
town  WM  thenceforw»n)  to  cbooM  deputies-  Brigham's  ed.  of  Pljiiionth  Colony 
Lawi,  1836,  pp.  36,  SJ,  68.  And  bj  >t«tute,  in  1071,  ib.  :2&S.  if  mg  fieanan  did  nU 
appem  at  dtction  in  pertoa,  or  b/  praxg,  he  itat  for  nth  tugltct  to  be  amerad.  The  free 
pliuten  of  Conneeticut,  in  16S9,  provided  diat  the  choice  of  officen  wa«  to  be  by 
ballot ;  and  tliat  it  Ihe  general  sgaemblj  or  court  wu  not  at  any  lime  duly  conveDed, 
the  freemen  might  meet  ftnd  hold  Che  same,  in  penon  or  by  deputy.  Chalmert  layi 
that  the  iniroduction  of  repreaentaliTe  government  in  Matsachuactti  wu  in  vioiatimi 
of  the  charter  of  1629;  and  this  was  the  opinion  of  Sir  George  Treby,  Mud  other  hi^ 
legal  authority  in  England.  But  though  there  vns  no  express  provision  tor  it  in  the 
charter,  it  would  seem  to  have  been  necessarily  implied  vhen  the  growth  of  tlie  col- 
ony required  it;  and  it  was  juatlGed  by  the  model  of  tlie  English  House  of  Comaxm, 
where  the  principle  of  representation  was  inherent  and  vital.  The  first  anembly  of 
Haryhind,  In  1636,  consisted  of  the  whole  body  of  the  freemen,  and,  in  1639,  a  tvp- 
re«ent«tive  assembly'  was  established.  Sparks*!  American  Biography,  h.  b.  voL  ix. 
life  of  Governor  Calvert. 

(a)  Tramhuira  Hist,  of  Cormeeticut,  L  96 ;  L«ws  of  Connecticut,  ed.  Boston, 
16T2,  ed.  ITOe,  and  ed.  New  London,  1716,  by  Hmothy  Green.  The  edition  of  1703 
I  have  not  seen.  The  edition  of  1072  was  the  first  printed  code.  There  was  a 
code  of  law*  compiled  in  lOGO,  and  it  was  circulated  in  wri(te»  copies  read  in  each 

(&)  Journal  of  the  Assembly  of  the  Colony  of  Vevr  York,  I.  0,  224.  Tlie  general 
assembly  of  the  colony  of  New  York  pasted  an  act  on  the  13th  of  May,  1601,  dectara- 
lorg  of  the  righu  and  privStga  of  the  people  of  the  colony.  It  was  declared  that  a 
MMioD  of  the  general  suembly  should  be  held  annually,  and  that  every  freeholder 
within  the  provioce,  and  every  freeman  ol  a  corporation,  weie  entitled  to  vole  for 
tnemben  of  the  assembly ;  that  no  freeman  was  to  be  deprived  of  any  rights  or  liber- 
ties, or  condemned,  but  by  the  Judgment  of  his  peers  or  the  law  of  the  land ;  that  no 
tax  of  any  kind,  or  an  any  pretence,  should  be  levied  npon  the  persons  or  estates  of 
any  of  the  subjects  of  the  province,  except  by  the  act  of  the  genenl  assembly;  that 
all  trials  were  to  be  by  a  Jury  of  twelve  men,  and  in  all  capital  and  criminal  case* 
there  was  to  be  a  previous  indictment  or  preienlmeut  by  a  grand  inquest;  and  that 
the  tenure  of  all  lands  waa  to  be  in  free  and  common  socage,  Thia  declaratory  act 
or  charter  of  privileges  contained  aeveral  other  provialons,  but  it  was  repealed  by  the 
king  hi  1097.  Bradford's  edition  of  Colony  Laws,  1710.  There  was  a  prior  act  of 
the  same  purport,  and  nearly  in  the  aame  words,  passed  by  the  flrst  general  assembly 
of  the  province  In  16B3,  under  the  administration  of  the  Duke  of  York.  It  was  a^led 
"Tliecharterof  liberties  and  privileges,  granted  by  his  royal  highness  lo  the  inhahi- 
taoU  at  Sen  York."  App.  No.  2,  to  the  Bevlsed  Edition  of  ILe  Laws  of  New  tvA. 
blS18,TaLIL 
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into  banisbment,  and  forcibly  seizing  their  property,  wer«  ill^al 
and  arbitrary  acts.  It  was  held  to  be  the  unquestionable  right 
of  every  freeman  to  bave  a  perfect  and  entire  property  in 
his  goods  and  estate ;  and  that  no  money  conld  be  imposed 
or  levied,'  -without  the  consent  of  the  general  assembly.  The 
erection  of  any  court  of  judioatnre  without  the  like  consent, 
and  exactions  upon  the  administration  of  justice,  were  declared 
to  be  grievances.     Testimonies  of  the  same  honorable  character 

are  doubtless  to  be  met  with  in  the  records  of  other  colonial 
*  4   legislatures.    It  was  regarded  •  and  claimed  by  the  general 

assembliea  in  all  the  colonies,  as  a  branch  of  their  sacred 
and  indefeasible  rights,  that  the  exclusive  power  of  taxation  of 
the  people  of  the  colonies  resided  in  their  colonial  le^Iatures, 
where  representation  of  them  only  existed  ;  and  that  the  people 
■were  entitled  to  be  secure  in  their  persons,  property,  and  privi- 
leges, and  they  could  not  lawfully  be  disturbed  or  affected  in  the 
enjoyment  of  either,  without  due  process  of  law,  and  the  judg- 
ment of  their  peers,  (a)    But  we  need  not  pursue  our  reseai-cbes 

■  (a)  See,  to  dd>  eflect,  fa  addiUon  to  the  icts  of  MB«MChiuetta,  Connecticnt,  tnd  ' 
New  York,  alreulf  mentioned,  the  declantory  act  of  the  Miemblj  of  the  FlTinDtitli 
colony,  in  1686,  and  alto  in  166S  and  1671.  ( Holiues'B  Annali,  i.  S32 ;  Baylies's  Hl*- 
torical  Memoir  of  the  Colony  of  Heir  Plymoath,  i.  220;  Plymouth  Colony  !«*■, 
ed.  bj  Brigham,  1S36.  107,  241.)  See  alio  the  declaration  of  tbelr  righU,  ty  the 
aaiembl;  of  Virginia,  In  1624  and  167S  (Stltii'i  BItt.  of  Tu-pnia,  318 ;  Chalmen'i 
Annals,  p.  64) ;  and  of  the  assembly  of  FennBylvania  In  1082 ;  and  of  the  legislatore 
of  Maryland  in  1089,  and  again  in  IdSOj  and  of  the  aasembly  of  Rhode  Island  hi 
IMS ;  and  of  the  proprielaiies  of  Carolina  in  1067  (Proad't  Pemtsylvania,  i.  200, 
90S;  Grahame'i  Biit.  of  the  Colonie») ;  and  of  the  conceMioni  and  agreements  of 
the  proprietaries  of  New  Jeney  in  1664 ;  and  of  the  fundamental  constitatiolD 
by  the  proprietaries  of  East  New  Jersey  in  1683;  and  of  the  declaratory  acts  of  the 
general  sssembly  of  East  New  Jersey  In  1682  and  16S8 ;  and  of  the  concessions  and 
agreements  of  the  proprietaries  and  planters  of  West  New  Jersey,  and  called  the  great 
charter  of  fundamentals,  in  1678  ;  and  of  the  declaratory  act  of  the  general  assembly 
of  West  Jersey,  In  1081.  (Learning's  and  Spicer's  Collec^ns,  ed.  Philad.  foIio,1767, 
12-26, 153-iee,  23S,  240,  370,  872,  382.  411;  Smith's  Hist,  of  New  Jersey,  126,  270- 
2T4,  App.  No.  1,  2.)  The  West  New  Jersey  colonists,  in  1676,  introduced  Toling  by 
ballot,  unWersal  suffrage,  the  right  and  obligation  of  ioitrnctlans,  uniTersal  eligiUlity 
to  office,  and  abolished  imprison ment  for  debt.  All  this  was  done  under  the  auspices 
of  William  Fenn,  whose  InSoence  conCribnted  to  plant  West  New  Jersey,  and  who 
was  a  Joint  assignee  and  trustee  of  an  undivided  portion  of  West  Jeney,  as  well  as  a 
Joint  owner  by  purchase  with  other  partners  of  East  Jersey.  "Hie  deciarnlion  of  the 
deneral  assembly  of  Virginia,  in  1624,  that  the  goTemor  should  not  lay,  lery.  Or 
employ  any  t*xes  or  impositions  upon  the  colony,  except  by  authority  of  the  general 
assembly,  was  tlw  first  example  of  the  assertion  of  such  a  right :  as  that  house  was 
the  first  popular  representative  body  erer  conrened  in  America.    Hening's  Statntei, 
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on  this  pomt,  for  ihe  beet  evidence  that  can  be  produeed  of  the 
deep  and  untversal  eense  of  the  value  of  our  natural  r^hta,  and 
of  the  energy  of  the  prineiplee  of  the  oommon  law,  are  the 
memorials  of  the  apiiit  vhicb  pervaded  and  aniinated  every 
part  of  our  *  country,  after  the  peace  of  1763,  when  the  *  5 
same  parent  power  which  bad  nouriabed  and  protected  ua 
attempted  to  abridge  our  immumties,  and  retard  the  progress  of 
our  rising  greatness. 

The  House  of  Representatives  in  Massat^usetts,  the  House  of 
Aasembly  in  Kew  York,  and  the  Houee  of  Burgesses  in  Vii^ioia, 
took  an  early  and  distinguished  part,  upon  the  first  promu^ation 
of  Englitih  measures  of  taxation,  in  the  assertion  of  their  rights  as 
freebom  English  subjects,  (a)  The  claim  to  common-law  rights 
soon  became  a  to[»o  of  universal  concern  and  national  vindication. 
In  October,  1765,  a  convention  of  del^ates  from  nine  colonies 
assemUed  at  New  York,  and  made  aud  published  a  declaration 
of  rights,  in  which  they  insisted  that  the  people  of  the  colonies 
were  entitled  to  all  the  iuherant  rights  and  liberties  of  English 

L 118, 122 ;  StorT*!  Comm.  on  tbe  Conit.  i.  26.  Tbe  cbsrter  of  the  colony  of  UarflKud, 
In  10S2,  was  peculiarly  liber&l.  It  established  mn  independent  colonial  legitlation  in 
the  proprietary  and  the  fraemen  or  their  deputiea,  and  the  crown  itipulated  nerer  to 
levy  any  tax  npoo  the  inhabitants,  and  Ihe  inhabitants  were  to  enjoy  all  (he  rights 
and  pritilege*  of  English  BDbjects.  Chalmert's  Anpalt,  i.  203-206 ;  Hanrd'i  ColL  L 
827.  The  flnt  aMembly  of  Maryland,  in  1C3B,  declared  the  great  charter  of  England 
to  be  the  meaiure  of  their  liberties ;  and  William  Fenn,  in  the  preface  to  the  plan  of 
goTemment  prepared  for  Pennsylvania,  in  1682,  declared  that  any  goTernmedt  Is  free 
to  the  people  nnder  It,  nterv  the  laum  rule,  and  tie  peapU  an  a  party  ta  thoic  Imw*. 
Pnnd'i  BisL  of  FenDsylTania,  IL  A^.  p.  7 ;  Bacon's  Laws,  16SB,  c.  2. 

(a)  Hinot'i  Hist  of  Haasachosetts,  ii.  176;  Journals  of  Assembly  of  New  York, 
U.  Tee-T60 ;  JeficTKin's  Notes  on  Virginia,  188 ;  Marebalt's  Ute  of  Washington,  E 
SS,  aad  Appentfiz  note  No.  4;  Wbt'*  Life  of  Patrick  Henry,  sec.  2.  The  assertkni 
^XJ  Uw  Eogtiib  Home  of  CoounoDt,  In  ITOt,  and  prior  to  the  Stamp  Act,  of  a  ligbt 
to  impoM  tazGi  upon  the  colonies,  produced  sj^ted  and  manly  remonstnnces  to  tha 
King  and  Parliament  from  Mveral  of  the  colonial  assemblies.  Pitkin's  Hist  of  the 
United  States,  L  165-169.  The  general  assembly  of  the  colony  of  New  York,  to 
October,  1TS4,  not  only  asserted  their  ezduuTs  right  of  taxing  their  conatittieot*, 
bgt  complained,  at  the  same  tine,  of  the  grieTance  of  putting  an  end,  by  act  of  Pap- 
liament,  to  commercial  intercourse  between  the  colonies  and  foreign  West  India 
settlements.  Joumali  of  N.  Y.,  ib.  The  Stamp  Act  was  passed  the  22d  March, 
IWG^  and  this  waa  the  first  measure  of  indirect  taxation  laid  upon  the  colonies  by 
the  British  Parliament  for  the  mere  purpose  of  levenue.  The  first  resolutions  of  any 
of  the  colouUl  assemblies,  after  tbe  passage  nf  tbe  Stamp  Act,  came  from  the  Home 
g(  BnrvesMS  of  Virginia.  They  wet«  introduced  by  Patrick  Henry,  in  Hay,  1766, 
and  asserted  tbe  right  In  tbe  colouiMs  <A  taxing  tliemwlTe*.  Wlif  •  Life  of"  Patrick 
Bouy,  aacZ 
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snbjecte,  of  which  the  most  eBseotial  were,  the  exulosive  power 
to  tax  themselveB,  and  the  privilege  of  trial  by  jury.  (J)  The 
sense  of  America  was,  however,  more  fully  aacertaiDcd,  and  more 
explicitly  and  solemnly  promalgated,  in  tha  memorable  declaration 
of  rights  of  the  first  Continental  Congrese,  in  October,  1774,  and 
which  was  a  representation  of  all  the  colonies  except  Geoi^fia. 

That  declaration  contained  the  assertion  of  several  great  and 
*6   &ndamental  principles  of  American  'liberty,  and  it  consti- 

tated  the  basis  of  those  subsequent  hills  of  rights  which, 
under  various  modifications,  pervaded  all  our  constitutional  char- 
ters. It  was  declared,  *'  that  the  inhabitants  of  the  English  col- 
onies in  North  America,  by  the  immutable  laws  of  nature,  the 
principles  of  the  English  conEtitution,  and  their  several  charters 
or  compacts,  were  entitled  to  life,  liberty,  and  property ;  and  that 
they  had  never  ceded  to  any  sovereign  power  whatever  a  right 
to  dispose  of  either  without  their  consent ;  that  their  ancestors 
who  first  settled  the  colonies  were,  at  the  time  of  their  emigra- 
tion from  the  mother  country,  entitled  to  all  the  rights,  liberties, 
and  immunities  of  free  and  natural-boru  subjects ;  and  by  such 
emigration  they  by  no  means  forfeited,  surrendered,  or  lost  any 
of  those  rights ;  that  the  foundation  of  English  liberty,  and  of 
all  free  government,  was  the  right  of  the  people  to  participate  in 
the  legislative  power,  and  they  were  entitled  to  a  free  and  exclu- 
sive power  of  legislation,  in  all  matters  of  taxation  and  internal 
policy,  in  their  several  provincial  legislatures,  where  their  right 
of  representation  could  alone  be  preserved ;  that  the  respective 
colonies  were  entitled  to  the  common  law  of  England,  and  more 
especially  to  the  great  and  inesUmable  privilege  of  being  tried  by 
their  peers  of  the  vicinage,  according  to  the  course  of  that  law ; 
that  they  were  entitled  to  the  benefit  of  such  of  the  English  stat- 
utes as  existed  at  the  time  of  their  colonization,  and  which  they 
had  by  experience  found  to  be  applicable  to  their  several  local 
and  other  circumstances ;  that  they  were  likewise  entitled  to  all 
the  immunities  and  privileges  granted  and  confirmed  to  them  by 
royal  charters,  or  secured  by  their  several  codes  of  provincial 
laws."  (a)      Upon   the  formation   of   the   several   state  consti- 

(i]  HttnhUl'a  Uh  of  Waihlngton,  il.  90,  and  Appendix,  note  No.  G. 

(a)  Jonmals  of  CongreiB,  i.  23,  ed.  Pliil.  1800.  It  was  a  principle  of  the  Eng- 
lith  comninn  law,  ()iat  acta  of  I'nrtiament  did  nol  bind  the  Engliah  colonfei  vnlo* 
tiug  tpen  titciiiUn  naaird.     BUnkarJ  r.  Galdj,  4  Mod.  212;  2  Salk   411,  B.  o.;  Sir 
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tutions,  •  after  the  c;<ilouiea  had  become  indepenileiit  states,  •  7 
it  WHS  in  most  infitances  thought  proper*to  collect,  digest, 
and  declare,  in  a  preciue  aad  definite  maiiQer,  and  in  the  shape  of 
abstract  propoaiUona  and  elementaiy  maxims,  the  mo^t  essential 
articles  appertaining  to  civil  liberty  and  the  natural  rights  of 
mankind,  (a) 

The  precedent  for  these  declaratory  bills  of  rights  was  to  be 
Touud,  not  only  in  the  colonial  annals  to  which  I  have  alluded, 
but  in  the  practice  of  the  English  nation,  who  had  frequently 
been  ob%ed  to  recover  their  indefeasible  rights  by  intrepid 
councils,  or  by  force  of  arms,  and  then  to  proclaim  them  by  the 
most  solemn  and  po^tive  enactments,  as  a  barrier  against  the 
tyranny  of  the  executive  power.  The  establishment  of  Magna 
Charta,  and  its  generous  provision  for  all  classes  of  freemen 
against  the  complicated  oppressions  of  the  feudal  system  ;  the 
petition  of  right,  early  in  the  reign  of  Charles  I.,  asserting  by 
statute  the  rights  of  the  nation  as  contained  in  their  ancient 
laws,  and  especially  in  "  the  great  •  charter  of  tlie  liberties  '  8 
of  England ; "  and  the  hill  of  r^hu  at  the  revolution,  in 
1688,  (a)  are  illustrious  examples  of  the  intelligence  and  spirit  of 
the  English  nation,  and  they  form  distinguished  eras  in  their  ooq- 
stitiitional  history.  (6)     But  the  necessity,  in  our  representative 

Jowph  JekjU,  In  2  P.  Wmi.  75.  Bat  the  prefnlent  doL'trine  in  the  unlaniei,  and  ona 
that  waa  acted  apon  by  Bome  of  the  legislatures,  wag,  tbkt  no  Oct  of  Parliament  wa( 
biading  upon  the  colooiei,  UiiHig}i  named,  luilew  ratiSed  by  the  colmUl  leg^slatnrea, 
and  on  the  gronnd  that  they  were  not  repreMmted  in  Parliament.  Hulchlnion'i  Bia- 
1017,  L  822 ;  Chalmen'i  Aimali,  277,  400 ;  Fltkb'i  Hi*t  of  the  United  Statea.  i.  91, 
82,  S(,  97.  The  original  charter  of  PenaijlTania  lo  William  Penn  contained  a  pro- 
Tiiion  that  no  contribution  should  be  levied  on  the  Inhabitanbi  or  their  egtatei,  unleta 
by  the  conaent  of  the  proprietary  or  goTernor  and  aieembly,  or  ijr  ad  of  Parliamtal 
u  EitgUad.  Charter,  tec.  2,  Proud'a  Hiat  of  PennaylTania,  i.  186.  Tet  thU  anonM- 
looa  reaerration  of  a  power  of  taxation  in  Parliament  wai  alwayi  onderstood  by  the 
cokmlata  to  imply,  Ukat  the  people  of  the  prorince  were  to  i>e  alloired  to  send  their 
reprcaentatiTea  to  Parliament  prerioni  to  the  ezendae  of  the  power.  Thii  waa  m 
aaaeited  bj  Dr.  Franklin,  in  his  examination  Ijefore  the  Honae  of  Commoni  In  Eng- 
land, prior  t«  the  American  war. 

(a)  Cicero,  io  hU  treatiaa  De  BepnbUca,  lib.  1,  «ec,  82,  iniUted  that  equality  of 
right*  waa  the  iNuii  of  a  commonwealth ;  for  lince  properly  could  not  be  equal,  and 
talenta  wen  not  equal,  righta  onght  to  be  held  equal  among  all  the  dtizeni  of  the 
atKte,  which  waa,  in  itself,  nothing  but  a  commnnily  of  righta. 

(a)  Act  of  I  W.  ft  H.,  MM.  2,  c  2,  entitled  "An  Act  declaring  the  righta  and 
libertin  of  the  inbject,  and  settling  the  aocceailon  of  the  crown."  Bee  also  At  Act 
rfSMltmat,  18  &  IS  Wm.  IR  c.  2,  and  antt,  298. 

it)  Tbla  free  apliit  of  the  Engliah  nation  al  tbe  era  of  tfagna  Charia  wm  not 
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lepablics,  of  these  declaiatory  codes  has  bees  freqaently  ques- 
tioned, ioaamuch  as  the  goveniment,  in  all  its  parts,  isihe  creature 
<tf  the  people,  and  every  department  of  it  is  filled  by  their  agents, 
duly  chosen  or  appointed,  according  to  their  will,  and  made 
responsible  for  maladministration.  It  may  be  observtid,  on  the 
one  hand,  that  no  gross  violation  of  those  absolute  private  rights 
which  are  clearly  understood  and  settled  by  the  common  reason 
of  manhind  in  to  be  apprehended  in  the  ordinary  course  of  public 
ufEiiira ;  and  aa  to  extraordinary  instances  of  faction  and  tur- 
bulence, and  the  corruption  and  violence  which  they  necessarily 
engender,  no  parchment  checks  can  be  relied  on  as  affording, 
under  such  circumstances,  any  effectual  protection  to  public  lib- 
erty. When  the  spirit  of  liberty  has  fled,  and  truth  and  justice 
«re  disregarded,  private  rights  can  easily  be  sacrificed  under  the 
forms  of  law.  On  the  other  hand,  there  is  weight  due  to  the 
consideration  that  a  bill  of  rights  is  of  real  efficacy  in  controlling 
the  excesses  of  party  spirit.  It  serves  to  guide  and  enlighten 
public  opinion,  and  to  render  it  more  quick  to  detect,  and  more 
resolute  to  resist,  attempts  to  disturb  private  right.  It  requires 
more  than  ordinary  hardiness  and  audacity  of  character  to  trample 
down  principles  which  our  ancestors  cultivated  with  reverence ; 
which  we  imbibed  in  our  early  education  ;  which  recommend 
themselves  to  the  judgment  of  the  world  by  their  truth  and  sim- 
plicity J  and  which  are  constantly  placed  before  the  eyes  of  the 
people,  accompanied  with  the  imposing  force  and  solemaity  of  a 
constitutional  canction.  Billi<  of  rights  are  part  of  the  muniments 
of  &eeinen,  showing  their  title  to  piotection,  and  they  become  of 
increased  value  when  placed  uuder  the  protection  of  an  indepen- 
dent judiciary,  instituted  as  the  appropriate  guardian  of  private 
right.    Care,  however,  is  to  be  taken,  in  the  digest  of  these 

pecoUar  to  the  Ang;1o-Saxi>n  race  In  that  iiUni  We  have  an  aoalogoui  and  ^tuoit 
contemporary  ca<e  in  Dentnaric,  upon  the  election  of  King  Chriatopher  IL,  in  ISVt. 
He  waa  called  npon  bj  the  diet  or  auemblr  of  great  men  which  elected  him  to  *igii 
a  capitulation  or  charter,  taken  from  preceding  modeli,  in  which  it  waa  declared, 
not  onlj  that  the  (endal  nobilitjr  and  die  cltrg;  ihonld  he  leeure  In  their  pririleges 
•ad  exemption*,  but  that  the  free  peaianti  ihonld  not  be  (nbject  to  any  tax  oontrar; 
to  the  eitabllihed  lawa  and  cuitomi ;  that  a  Parliament  ehonld  be  aimuallj  lield  at 
Wjborg ;  that  no  man  ihonld  be  Impriaoned,  or  deinired  of  life  and  propertj,  wltlt- 
oat  public  trial  and  conviction  according  to  law ;  and  thai  no  law  (faaold  be  maile 
or  altered  without  consent  of  FarUatoent.  comiiitlng  of  Uie  prelatea  and  beat  men  of 
the  kingdom,  Biihop  Mnller,  on  the  Ancient  Hiatoij  and  CoMtltatlon  of  Denmark, 
Mted  in  tlte  Foreign  Qoarteriy  Bevicw,  No.  2L 
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deolaratoiy  provisions,  to  *  confine  the  maniul  to  a  few  pliun  *  9 
and  unexceptionable  priuoifdee.  We  weaken  greatly  the  force 
of  tiiem  if  we  incumber  the  conatitution,  and  perhaps  embarrass 
the  fature  operationa  and  more  enlarged  experience  of  the  legia- 
latore,  with  a  catalogue  of  ethical  and  political  aphorisms,  which, 
in  Bome  instanoes,  may  reasonably  be  questioned,  and  in  others 
justly  condemned,  (a)     In  the   reTision   of   the   constitutioa  of 

(a)  The  followin([  inaUncM  may  be  mentioned  u  Qliutratlons  of  tbe  qneitioD- 
■ble  narare  of  mhdc  of  thcM  deelantorj  proTltiont :  — 

Thus,  MTenl  of  the  atate  coiMCltabont,  a*  thoae  of  New  Hampahire,  Hasaachii- 
aetti,  Vermont,  North  Carolina,  Ohio,  Indiana,  and  Illioou,  haTe  made  it  an  article 
in  their  bill  of  right*,  that  the  people  hate  a  right  not  onlj  to  appi;  to  the  legiila- 
tare  b^  petiHon  or  Temonatrance,  bat  to  "  iintruct  tbeir  reprMrotatiTet."  If,  bj  tfaia, 
be  meaDt  tbat  thej  maj  gire  to  tlieir  lepreaenlatiTn  whoieiome  adviue  or  Informa- 
tion, h  ii  a  palpable  truth,  and  quite  a  harmleM  article ;  bat  if  it  be  intended  to 
declare  that  tbe  people  of  a  town  or  cooti^  or  diatiict  ma;  give  binding  inatructioni 
to  their  immediate  delegatea,  and  to  which  the;  miut  confonn  without  an;  exerciae 
of  their  own  diuaetion  in  like  manner  ai  an  agent  or  attoroe;  in  piivate  buiinen  ii 
bound  b;  the  direction!  of  hia  principal,  it  would  tben  nnder  oaeleM  all  dlacoaalon 
tod  desperation  in  tbe  legislatare.  Thii  would  lie  repugnant  to  the  thecr^  uf  goT- 
mmeBt,  which  aappoaea  that  the  repreaentalives  are  to  maet  and  conault  together 
hr  the  canmoa  welfare,  and  to  bare  a  regard,  in  tbe  making  of  kwi,  to  the  greateit 
gneral  good,  and  to  make  the  local  Tiewi  and  intereit  of  a  part  of  the  commonitj 
tdiordinale  to  the  general  Interest  of  the  whole.  The  principle  of  the  English  com- 
BMi  law  applicable  to  the  member*  of  the  Britiah  Houie  of  Commons  Is  deemed  to  be 
UKtroe  doctrine  on  this  sub^t.  Thongh  chosen  b;  a  particnlar  count;  or  borongb, 
tb*  member,  when  elected  and  returned,  aerres  for  the  whole  realm.  "  When  ;oa 
ctuHae  a  member,"  Mid  Mr.  Burke  to  the  elector*  of  Bristol,  in  1774,  "  he  is  not  a 
mecber  of  Bristol,  but  he  i«  a  member  of  Parliament."  The  md  of  his  election  la 
Botpartlcular,  but  general ;  not  bare);  to  advantage  his  conttltucmte,  but  for  tbe  com- 
noDweal ;  and  he  is  not  bound  to  take  and  follow  the  ad*ice  of  hi*  constituent*  npon 
an;iar1iuu]arpolnt,nnleat  he  think*  it  proper  and  pradent  *o  to  do.  (4In*t.H;  IBl. 
Comn.  156. )  The  reprrsentative  {to  a«e  again  the  language  of  Burke)  owes  to  hi* 
contttnents,  not  his  tndustr;  onJ;,  bat  hig  Judgment;  and  he  beba;*,  instead  ol 
■erriif  them,  if  he  sacrifices  It  to  their  opinion.  The  people  cannot  debate  in  their 
collectre  capadtj.  The;  can  onl;  deliberate  and  make  law*  b;  their  reprrsenta^ 
tiTes  ;  ind  in  the  ordinarj  eourae  of  human  aflalrs,  the  exercise  of  their  soTereignt;, 
and  tbemeans  of  their  safety,  win  consist  in  the  ditcreet  selection  of  the  rnler*  who 
are  to  dmlnister  the  government  of  their  choice.  The  earh'eat  assertion  of  this 
Importav  and  undonbled  conitilutlonal  principle,  that  each  member  of  tlie  House  of 
Common  was  deputed  to  serve,  not  onl;  for  hit  immediate  constituents,  hat  for  the 
whole  kiifdom,  wai,  according  to  Hr.  Hallam  (Conititutlonal  Historj  of  England, 
1.  86S),  mde  in  Parliament,  In  1571. 

So,  it  laleclared,  in  some  of  tbe  itate  constitatlon*,  as  Maryland,  North  CaroUna, 
and  Tennesee,  "  that  moDop4^e*  are  contrary  to  tbe  gentn*  of  a  free  goremmeni^ 
and  ougbl  4it  to  be  allowed."  This  would  seem  to  resbain  tbe  legislature  frtan 
granting  an:  exclusive  privilege,  even  for  a  limited  time,  and  prevent  them  from 
enconraging  he  Introdnctlon  and  prosecution  of  hazardous  and  expensive  expwl- 
menU  ia  somiart,  sdence,  or  business  calculated  to  b«  extenaivel;  useful.    "  A  tern- 
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New  York,  in  1821,  the  declaration  of  rights  was  consideiv 
*  11    ably  enlarged ;  and  yet  *  the  most  csomprehensive,  and  the 

most  valuable  and  effectual  of  its  provisions,  were  to  be 
found  in  the  or^nal  constitution  of  1777,  as  it  was  digested  by 
some  master  statesman,  in  the  midst  of  the  tempest  of  war  and 
invasion.  It  was  declared,  (a)  that  no  authority  should  be  ezer^ 
cised  over  the  people  or  members  of  the  state,  on  any  pretence 
whatever,  but  such  as  should  be  derived  from  and  granted  by 
them ;  and  that  trial  by  jury,  as  formerly  used,  should  remain 
inviolate  for  ever ;  and  that  no  bills  of  attainder  should  be  passed, 
and  no  new  courts  instituted  but  such  as  should  proceed  according 
to  the  course  of  the  common  law ;  and  that  no  member  of  the 
state  should  be  disfranchised,  or  deprived  of  any  his  rights  or 
privileges  under  the  constitution,  unless  by  the  law  of  the  land 
or  the  judgment  of  his  peers.     Several  of  the  early  state  consti- 

poruf  monopol;  of  thU  kind,"  uyt  Doctor  AdAm  Smith  (InqDiiy  into  the  Wealth 
of  Nation!,  ii.  272],  "  nay  be  vindiciced  upon  the  bboio  priQcipIei  upon  whlcli  •  lika 
monopoly  of  a  neir  machine  is  granted  to  its  invenlor,  and  that  of  a  new  book  to  Ut 
author."  If  the  principle  be  correct,  that  all  monopolieB  are  contrary  to  the  geniiu 
of  a  fr«e  (tate,  it  wonld  condemn  the  power  giren  la  Congreu  to  secure  to  aathoit 
and  inTentors  tlie  exclusive  right  to  their  writings  and  discoreriei,  and  which  specfia 
of  monopoly  is  deemed  to  be  exceedingly  jtut  and  useful.  Again :  it  is  made  m 
article  in  the  declaration  of  rights,  in  the  constitution  of  Illlnoi*,  that  "  there  shiU 
be  no  othw  banki  or  m<mejied  iMtitntieHi  in  the  stale  but  those  already  prorided  by 
law,  except  a  state  bank  and  its  branches."  This  is  too  general  and  too  indeflilte 
a  icatraint  upon  the  exercise  of  the  legislative  discretion,  and  the  subject  setm* 
scarcely  of  sufficient  importance  to  have  been  classed  among  the  "  general,  geat, 
and  essential  principles  of  liberty  and  free  government."  In  a  commercial  staC,  it 
wonld  lead  to  the  loss  of  many  useful  moneyed  eiCablishmenls,  or,  what  is  more 
probable,  it  would  be  a  temptation  to  efforts  to  elude  the  force  of  the  artii.'e  by 
evasive  constructions.  So,  the  provision  in  the  declaration  of  rights  in  the  coiititu- 
Uou  of  Missitsippi,  that  "  no  citizen  ahalL  he  prevented  from  emifcniting,  on  ay  prt- 
Imct  tpAolcwr,"  seems  to  be  stated  Id  lenns  too  strong  and  unqualiScd,  and  i  would 
require  some  latitude  of  interpretation  to  prevent  the  unjust  applii;ation  of  the 
injanction  to  the  case  of  persons  eniigraUug  with  the  fraudulent  design  of  avoiding 
the  payment  of  debt,  or  the  discharge  of  a  known  duty,  as  the  relief  d  bail  or 
security.  It  is  declared,  In  the  constitution  of  Ohio,  that  "  every  associaiin  of  per- 
sons, being  regularly  formed,  and  having  given  t1>emselvei  a  name,  may  on  appU- 
csdoD  to  the  legislature,  be  entitled  to  letters  of  incorporation  to  enable  ibm  to  hold 
estates,  real  and  personal,  for  the  support  of  their  schools,  academics,  csleges.  nni- 
verslties,  and  olArr  parpoitt."  The  provision  Is  too  indefinitely  expressed  and  relalos 
to  a  case  of  ordinary  legislative  discretion,  and  if  literally  carried  into  xecution,  it 
would  he  productive  of  great  inconvenience.  It  does  not  seem  to  be  d»erving  of  a 
place  among  "  the  essential  prindidet  of  liber^  and  free  government  0  be  for  ever 
unalterably  ettablisbed." 

(a)  Constitution  of  1777,  art  1, 18, 4L 
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tntions  bad  no  fonaal  bill  of  rights  inserted  in  them ;  and  ezperi- 
ence  teaches  iis  that  the  moat  solid  basis  of  public  safety,  and  the 
most  certain  assurance  of  the  uninterrupted  enjoyment  of  our 
personal  rights  and  liberties,  consists,  not  so  much  in  bills  of 
rights,  as  in  the  skilful  organization  of  the  goveniment,  and  its 
aptitude,  by  means  of  its  structure  and  genius,  and  the  spirit  of 
the  people  which  pervades  it,  to  produce  wise  laws,  and  a  pure, 
film,  and  intelligent  administi-ation  of  justice. 

I  shall   devote  the   remainder  of  the  present  lectore  to  ex- 
amine more  particularly  the  right  of  personal  security  and 
*  personal  liberty,  and  postpone  the  consideration  of  the    *  12 
right  of  private  property  until  we  arrive  at  another  branch 
of  our  inquiries. 

1.  Of  tha  Right  of  Penooal  Seonritj. — The  right  of  personal 
security  is  guarded  by  proviuions  which  have  been  transcribed 
into  the  constitutions  in  this  country  from  Magna  Charta,  and 
other  fundamental  acts  of  the  English  Parliament,  and  it  is 
enforced  by  additional  and  more  precise  injunctions.  The  sab- 
stance  of  the  provision  is,  that  no  person,  except  on  impeach- 
ment, and  in  cases  arising  in  the  military  and  naval  service,  shall 
be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  or 
for  any  offence  above  the  common-law  degi'ee  of  petit  larceny, 
unless  he  shall  have  been  previously  chained  on  the  presentment 
or  indictment  of  a  grand  jury  ;  (a)  that  no  person  shall  be  sub- 

(a)  In  the  caie  of  The  State  t>.  Hkrdie,  1  Ired.  (N.C.)  43,  it  wu  held  tfafttui  m- 
firaatien  In  the  nAtare  of  *■  que  uoiroiifo,  to  try  tbe  right  to  *  fnnchite,  wu  in  the 
Dktnre  of  a  clvtl  remedy,  and  not  nlthin  the  proTtnce  of  t  bill  of  rlghti,  that  no  fr«0- 
man  (honld  be  pal  to  kniwer  for  anj  criminal  charge,  bnt  b;  faidictnieiit,  Ac.  But 
in  New  Hampshire  the  attorn  ej-general  inaf ,  tx  officio,  and  In  hh  diaovtion,  file  an 
infonuation  Id  all  cniei  of  oflencea  and  miidemeanon  not  capital  or  infamoiu.  "nio 
State  V.  DoTBT,  9N.  H.40S;  and  thii  teemt  to  be  the  law  also  in  the  Statei  of 
Maine  and  Maauchoietta.  The  Stote  v.  Kittery.  6  Qreenl.  264 ;  Commonwealth  v. 
Waterborough,  6  Mau.  269.  The  conititutioD  of  Hew  Tork  doe*  not  require  an 
indlctoient  in  all  criminal  caiea,  for  it  excepti  petit  lart^enj;  nor  does  it  require 
trial  by  Jury  in  caaei  of  petic  larceny,  and  of  other  offencee  not  infamong,  aa  in  case* 
of  vagrants,  disorderly  peraona,  &c.,  for  the  triiU  by  jury  had  not  been  prerioosly 
nacd  in  such  ca«e*.  Duffy  d.  The  People,  6  Hill,  76.  In  Ohio,  also,  it  Is  held  tliat 
the  legislature  may  direct  the  mode  of  redress,  nntrammelled  by  the  constitutional 
proTlsion  of  indictment  or  presentment,  as  to  offences  criminal  or  infamow.  when  the 
oSencci  are  but  guati  criminal,  as  Sabbath-breaking,  seUlng  spiritaoas  liquors  con- 
trary to  law,  and  many  oChermlademeanors  which  may  begiren  to  the  jnrUdlctlonof 
Justices  uf  tite  peace,  mayors,  Ac.  HarUe  ■>.  Akron,  14  Ohio,  660.  Theee  muumtj 
tamaelieHA  are  In  derogation  of  the  common  law,  iritbont  indictment  or  trial  by  Jury, 
and  ate  construed  atriclly,  and  reat  tor  tlielr  validity  on  itatale  proTlsloDi.    TheK 
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ject,  for  the  same  ofFeuoe,  to  be  twioe  put  in  jeopudy  of  life  u 
limb ;  (by  not  shall  he  be  compelled,  in  any  ciimiDal  esse,  to  be 

mmt  be  a  rttord  of  tiie  proceeding,  and  ui  iDformation  or  charge,  and  DoUce  to 
the  part7,  and  a  convictlaD,  jadgmeat,  aud  execution.  A  Tevieir  founded  on  tbe 
record  tnaf  be  had  b;  Aabtiu  eorpuM  or  etrtiorari.  Tbe  Pei^le  c.  Fbilipi,  N.  T.  C- 
CoHrt    &e«N.T.  Legal  (Mtterrer  tor  AprU,lSt7.T.  130. 

{b)  Thii  probibilioo,  ai  to  putting  a  part/  twice  in  jeopardy,  ii  In  the  Conatitn- 
tion  of  the  United  Statei,  audit  hai  been  deemed  b;  Mr.  Justice  Star;  to  mean,  thai 
no  penon  aball  be  tried  a  aeuond  time  for  the  same  offence,  after  a  trial  bj  a  compe- 
tent and  regular  jurj,  upon  a  good  indlctnwnt,  wheCber  there  be  a  verdict  of  acquit- 
tal or  conviction.  A  new  trial  cannot,  therefore,  be  granted  in  a  capital  case,  aifter 
a  verdict  regular!;'  rendered  upon  a  sufflcieut  indicttnent ;  but  It  ma;  where  the  jur; 
luu  been  discharged  from  giving  a  verdict,  for  then  the  party  hai  not  been  put  in 
jeopardy.  United  State*  b.  Giberl,  2  Soninn',  IS.  But  in  opposition  to  thla  opinion, 
it  baa  been  adjudged  by  Mr.  Juatice  McLean,  in  an  equally  elaborate  opinion,  in  the 
oaie  of  The  United  States  c.  Keen,  1  HcL.  429,  that  the  courts  of  the  United  States 
have  a  conititutional  power  to  grant  new  trials  in  capital  as  well  as  in  other  criminal 
caset.  With  reepect  to  the  right  to  ditcAarge  a  jury  in  a  capital  case,  wlien  they 
caonot  agree  upon  a  verdict,  it  wa*  held  by  die  Supreme  Court  of  the  United  Statei, 
in  the  caae  of  the  United  State*  v.  Perez,  9  Wbeaton,  679,  tliat  the  coDrta  have  a 
diacretionary  power,  even  in  capital  catei  (to  be  ezerciaed  with  great  caution  and 
reaerve),  to  dtecharge  the  jury  from  giving  a  verdict,  and  that  the  priaoner  may  be 
tried  again  for  the  aame  offence.  This  ^uestitH)  a*  to  the  power  of  the  court  to  dis- 
charge a  jury,  iwom  and  charged  in  a  capital  case,  before  verdict,  and  to  put  tbe 
party  accused  upon  trial  a  second  time,  for  the  aame  offence,  after  a  verdict  ren- 
dered, has  been  much  discusaed  in  tbe  court*  in  this  country,  and  the  vigorou*  and 
powerful  opposition  to  the  power  of  tbe  court  by  Mr.  Justice  Slor;,  in  tbe  ca*e  of 
The  United  States  v.  Qlbert,  ba*  given  additional  interest  to  the  investigation.  The 
caaes  in  the  American  courts  on  the  power  of  discharging  a  jur;,  in  their  tound  die- 
crelion,  before  verdict,  and  of  putting  the  part;  again  on  his  trial,  are  fully  collected 
in  Wharton's  American  Criminal  Uw,  ed.  Hiihtdelphia,  1816,  pp.  110-1&5,  e26-C3&. 
The  reault  clearly  is,  that  the  power  of  the  conrU  is  settled,  b;  overwhelming  prece- 
dent and  authority,  ui  favor  of  the  power  of  the  court*  to  ditcharyt  a  jury  bt/ore  vtr- 
(fic(,  after  being  charged  in  a  capital  case,  when  there  is  an  absolute  necesaity  for  it, 
to  be  judged  of  b;  tbe  court  in  it*  *ound  diacrslion,  and  that  the  accused  maybe  put 
upon  his  trial  da  nom,  and  also  that  a  new  trial,  after  a  verdict  of  emviaian,  may  be 
awarded,  for  the  party  is  not  put  in  jeopard;  a  aecond  time.  That  jeopardy  already 
exists,  and  the  onl;  object  of  a  aecond  trial  is  to  give  the  accused  a  chance  of  being 
relieved  from  itx> 

*■  A  party  ii  lo  f ar  put  in  jeopardy  But  if  the  trial  come  to  an  end  owing 
when  a  Jury  has  been  impanelled,  that,  to  aome  physical  or  moral  necessity  not 
if  the  Jury  be  Improperly  discharged,  or  the  fault  of  the  prosecution,  or  by  con- 
If  the.  trial  come  to  end  by  fault  of  the  sent  of  the  accused,  there  may  be  a  new 
prosecution,  be  cannot  be  tried  again,  trial.  Commonwealth  v.  HcCormick,  ISO 
Teat  ».  State,  63  Hii*.  «39 ;  Williams  u.  Mass.  61 ;  Slate  v.  Bell,  Bl  H.  C.  591 ; 
Tlia  SUte,  78  Ky.  93i  CommonweatlhD.  State  w.  Pritchard,  ISNev.lOl;  ft  « 
Scolt,  121  Haas.  38;  Coleman  ■>.  Tenne*-  Scraflord,  21  Kan*.  786 ;  State  e.  Pool, 
•ee, 97  U.S. 609.  Comp.  State c  Jeflon^  4Lea.8e3. 
H  Mo.  &7fl.  If  tbe  conn  in  the  fiiat  trial  had  do 
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a  witness  against  himself ;  and  in  all  criminal  prosecutions  the 
accused  is  entitled  to  a  speedy  and  public  trial  by  an  impartial 
jury ;  and  upon  the  faial  he  is  entitled  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assbtaoce  of  counsel  for 
his  defence.  And  as  a  further  guard  against  abuse  and  oppres- 
Eton  in  criminal  proceedings,  it  is  declared  that  excessive  bul 
cannot  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
Qnusnal  punishments  inflicted ;  nor  can  any  bill  of  attainder,  or 
ex  post  facto  law,  be  passed.  The  Constitution  of  the  Ifeited 
States,  and  the  constitutions  of  almost  every  state  in  the  Union, 
contain  the  same  declarations  in  substance,  and  nearly  in  the 
same  language.  (<;)  And  where  express  constitutional  provisions 
on  this  subject  appear  to  be  wanting,  the  same  principles  are 
probably  asserted  by  declaratory  legislative  acta  ;  and  tliey  must 
he  regarded  as  fundamental  doctrines  in  every  state,  for  the  col- 
onies were  parties  to  the  national  declaration  of  rights  in  1T74,  in 
which  the  trial  by  jury,  and  the  other  rights  and  liberties  of 
Engliali  subjects,  were  peremptorily  claimed  as  their  un- 
doubted •  inheritance  and  birthright.  It  may  be  received  •  18 
as  a  proposition,  universally  understood  and  acknowledged 
thronghout  this  country,  that  no  person  can  he  taken  or  im- 

{e)  In  the  ordinance  of  CinigT«u  of  Jnlj'  IS,  ITBT,  for  the  gOTemtnenL  of  the  Kp- 
■ritarfa/UuUmtedStattt  tiorAwtA  of  ike  river  OAi'o,  it  wu  declared  to  bean  nnalteTaUe 
article  of  compact  between  the  original  atatet  and  the  people  and  atateg  in  the  lald 
ttrritiirr,  that  the  lahatatanti  thereof  should  alirajs  be  entitled  to  the  benefit  of  the 
irrit  of  habeiu  torpas,  and  of  trial  hj  jaiy ;  of  judicial  proceeding  according  to  the 
e«n»e  of  the  commcm  law ;  that  all  penont  ihould  he  bailable,  nnleas  for  capital 
(rftencet,  where  the  proof  ihall  be  eTident  or  the  prenimptlon  great;  that  all  flnea 
Ihoold  be  moderate,  and  no  cruel  or  unnaual  punishments  inflicted ;  that  no  man 
■hould  be  deprived  of  his  libartj  or  property  but  by  the  jndpnent  of  his  peers,  or  the 
law  of  the  land ;  that  no  man'i  property  or  aerrices  should  he  taken  or  demaaded  for 
public  exigencies,  without  full  compensation ;  and  that  no  law  ought  ever  to  be  made, 
or  haTB  force  in  the  territory,  interfering  in  any  manner  whalerer  with  or  affecting 
private  contracts  or  engagements  bana  fide,  and  without  fraud  previously  formed. 
This  last  and  valuable  provision  was  at  tliat  time  new  and  unprecedented  In  conatitu- 
tbnal  Iiistory. 

Jurisdiction,  or  if  tlie  indictment  waa  de-  trial,  since  In  legal  conCemplatioii  there 

fective,  or  If  the  proceedings  were  erro-  has  been  no  jeopardy.    Coleman  a.  Ten- 

neona  so  as  to  sustain  a  writ  of  error  or  neaaee,  Vt  U.  S.  EM,  520;  Smith  v.  Tha 

a  motion  to  set  aside  the  verdict,  and  State,  <1  N.  J.  L.  GD8;  Kendall  v.  Tha 

any  of  these  defects  are  taken  advantage  State,  66  Ala.  492. 
wt  by  the  kocssad,  thore  may  be  a  new 
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prisoned  j  or  disseised  of  his  freehold  or  estate ;  or  exiled  or 
condemned ;  or  depriTed  of  life,  liberty,  or  property,  unless  by 
the  law  of  the  land,  or  the  judgment  of  his  peers.  The  words, 
by  the  law  of  the  land,  a»  used  originally  in  Magna  Charta,  (a)  in 
reference  to  this  subject,  are  underatood  to  mean  due  process  of 
law,  that  is,  by  indictment  or  presentmeut  of  good  and  lawrul 
men  j  and  this,  says  Lord  Coke,  (i)  is  the  true  sense  and  exposi- 

(a)  ChHpter20. 

(6)  2  Inrt.  60.  See  alM  The  maUer  of  John  aod  Cherry  Streeti.  19  Wend.  669 ; 
Taj-lOT  tr.  Porter.  4  Hill  (N  T-),  145.  IM.  147.  Tie  ;^i»  of  Ihi  land,  in  bills  of  right. 
w;s  Ch.  J.  Buffln,  la  Ihe  elaborate  opinion  delivered  in  Huke  i:  Henderson.  4  Der. 
(N.C.)  16  (and  one  replete  witlisonndconatitulional  doctrines),  doei  not  mesn  merely 
an  actoIthelegiBlalurepfor  that  construction  would  «brog«le  all  realrictions  on  le^». 
lative  amliorit}-.  The  cUaie  means,  that  statutes  wliich  would  deprive  a  citizen  of 
the  rights  of  person  or  properly  without  a  regular  trial,  according  to  tlie  course  and 
nsago  of  ihe  common  law,  would  not  be  the  law  of  Ihe  land  in  the  sense  "f  the  consti- 
tution. Mr.  Juatice  Slory,  in  his  Commentaries  on  the  Constitution,  iii.  6G1,  and  Mr. 
Justice  Brunson.  in  4  Hill  {M,  Y  ).  146.  147,  adopt  the  same  eonstruclloo.  In  South 
Carolina,  the  Imo  of  ihe  land,  in  tlie  constiCutlon  of  thai  state,  means  the  common  and 
the  statute  law  existing  in  that  state  at  the  adoption  of  its  constitution.  O'NeaQ,  J., 
In  the  Slate  v  Simons,  2  Speer,  767.  In  Tennessee,  "  the  law  of  the  land,"  in  the 
GODstilution  of  that  state,  is  understood  in  many  cases  to  mean  a  general  and  public 
Utr,  operating  equally  upon  every  member  of  the  community ;  and  every  partial  law, 
by  vrhich  private  property  and  tiie  rights  of  Individoals  are  abridged  or  taken  away. 
Is  held  to  be  against  the  constitndun  of  the  state.  2  Ycrg.  654,  691);  10  id.  71.  A 
statute  declaring  it  to  be  felony  to  embezzle  or  make  false  entries  by  the  offlcera  of  a 
specific  bank,  is  held  to  be  uiiconitilntional  and  void,  m  being  a  partial  law,  not  em- 
bracing the  offlcen  of  other  institutions  under  similar  circuma lances.  Bndd  e.  The 
Slate,  3  Humph.  ITenn.)  488.  The  judgment  of  hit  petra  means  trial  by  a  juiy  of 
twelve  men.  acconiing  to  the  course  of  Ihe  common  law ;  and  even  in  private  suits  at 
common  law,  the  right  of  trial  by  Jury  is  preserved  in  the  Constitution  of  the  tTuited 
Statei,  where  the  value  in  eontroveray  exceeds  twenty  dollars.  Const.  V.  S.  Ametul- 
menti,  art.  7.  In  the  constitution  of  New  York  It  is  declared  that  trial  by  jury, 
"in  all  cases  in  which  it  has  been  heretofore  used,"  should  remain  inviolate  for 
ever;  and  no  new  conrt  should  be  Inslitnted.  except  courts  of  equity,  which  should 
not  proceed  according  to  the  course  of  the  common  law.  Const.  N.  Y.  art.  7.  Under 
theae  provisions  it  has  been  adjndged  tliat  the  provision  in  the  Constitution  of  tha 
United  Slates,  relative  to  trial  by  jury,  applies  only  to  Ihe/edeml  roarii ;  and  that  tlie 
provirion  in  the  state  constitution  applies  only  to  coaea  of  trials  of  issues  of  fact  in 
dvll  and  criminal  proceedings  in  coartt  o/jiatice;  and  that  tlie  pnivieion  as  to  nno 
CDHrtj  referred  to  courts  exercising  the  usual  Jurisdiction  of  courts  of  law,  bat  pro- 
ceeding by  model  mknoKit  to  Iht  commoa  law.  In  the  Matter  of  Smith,  10  Wend.  449 ; 
Cowen,  J..  In  the  Matter  of  John  and  Cherry  Streets,  18  Wend.  676  ;  Lee  r.  TiUotson, 
24  Wend.  337.  In  Georgia,  where  the  provision  In  the  constitntion  securing  trial  by 
jury  is  the  same  as  in  that  of  New  York,  it  has  been  adjudged  that  it  did  not  apply 
to  summary  Jurisdictions  known  and  in  iiso  before  the  adoption  of  the  constitution. 
Low  D,  Commissionera  of  Pilotage,  R.  M.  Charlton,  302.  This  has  been,  also,  the 
contemporaneous  and  practical  exposition  of  the  same  wonla  In  (he  constitution  nf 
New  York.  Lee  r.  TiUotaoo,  24  Weod.  337.  So,  in  MlMiMlppi.it  is  hrid,  in  Lewis  n 
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tioD  of  those  words.  The  better  and  larger  definition  of  due 
proeetB  of  laur  is,  that  it  means  lair  in  its  regular  course  of  admin' 
istration,  through  coarte  of  justice.  (Story,  Coram,  on  the  Const., 
vol.  iii.  264,  661.) 

But  while  cruel  and  anusual  punishments  are  universally  con- 
demned, some  theorists  have  proposed  the  enUre  abolition  of  the 
punishment  of  death,  and  have  considered  it  to  be  an  unnecessary 
waste  of  power,  if  not  altogether  unjust  and  unwarrantable.  It 
has  been  supposed  that  the  proper  object  of  punishment,  the  pro- 
tection of  society  by  the  prevention  of  crime,  can  be  as  w«U  or 
more  effectually  attained  by  the  substitution  of  milder  sanctions. 
The  great  difficulty  is,  to  effect  the  salutary  ends  of  punish- 
ment, and,  at  the  same  time,  avoid  wounding  the  public  sense 
of  humanity.  The  punishment  of  death  ia,  doubtless,  the  most 
dreadful  and  the  most  impressive  spectacle  of  public  justice  ;  and 
it  is  not  possible  to  adopt  any  other  punishment  equally  powerful 
by  its  example.  It  ought  to  be  confined  to  the  few  cases  of  the 
most  atrociouB  character,  for  it  is  only  in  such  cases  that  public 
opinion  will  warrant  the  measure,  or  the  peace  and  safety  of 
society  require  it.  Civil  society  has  an  undoubted  right  to  uae 
the  means  requisite  for  its  prei^ervation  ;  and  the  punishment  of 
murder  with  death  accords  with  the  judgment  and  the  practice  of 
mankind,  because  the  intensity  and  the  violence  of  the  malignity 
that  will  commit  the  crime  require  to  be  counteracted  by 
the  strongest  motives  which  can  be  presented  to  •  the  *  14 
human  mind.  Grotius  (a)  disscusees  much  at  large,  and 
with  bis  usual  learning  and  ability,  the  design  and  the  lawfulness 
of  punishment ;  and  he  is  decidedly  of  the  opinion  that  capital 
punishments,  in  certain  cases,  are  not  only  lawful,  under  the 
divine  law,  but  indispensable  to  restrain  the  audaciousness  of 
guilt.  He  recommends,  however,  for  adoption,  in  many  cases, 
the  advice  and  even  the  example  of  Qome  of  the  ancients,  by  the 
substitution  of  servile  labor  and  imprisonment  for  capital  punish- 
ment. This  has  been  done  since  his  time  to  a  very  great  extent 
in  some  parts  of  Europe,  and  especially  in  the  United  States.     In 

Oarntt,  C  Howard  (Mlai.),  484.  that  •  (tatnte  anthoridng  mimnmry  proceeding*,  bj 
nolion  against  a  iheriS  and  hfi  inretiet  for  official  miKonduct,  is  not  a  vinlatlon  of 
the  constitution  which  giiariiDlies  the  right  of  trial  by  ]qi7.  That  revision  wai  not 
intended  to  dieturh  the  ancient  and  eitabtiahed  jarisdictlon  of  the  conrts,  and  the 
modes  of  trial  as  regulated  by  the  commoD  law  under  Magna  Ctiarta. 
(o)  De  Jure  Belli,  b.S,c  90. 
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the  earlier  code  of  laws  prepared  by  William  Penn,  and  adopted 
by  the  legiBlatura  of  Pennsylvania,  in  1682,(i)itTras  declared 
that  all  prisotu  should  be  workftotueB  for  felons  and  Tagrantct;  and 
the  penitentiary  system,  founded  on  labor,  discipline,  and  instruo- 
tion,  accompanied  with  patient  and  bnmane  treatment,  was  first 
introduced  into  this  country  by  the  wisdom  and  benevolence  of 
that  eminent  lawgiver.  Though  the  penitentiary  system  has  not 
been  able  sufficiently  to  answer  the  expectations  of  the  public, 
either  in  the  reformation  of  offenders,  or  as  an  example  to  deter 
others,  yet  the  more  skilful  structure  and  arrangement  of  the 
pmons,  and  the  introduction  of  a  stricter  and  more  energetic 
system  of  prison  discipline,  consisting  essentially  of  separate  and 
Bolitaiy  confinement  by  night,  and  hard  labor  without  solitude, 
and  in  companies,  but  without  conversation,  in  the  workshops, 
by  day  (and  which  have  been  carried  into  effect  with  beneficial 
results  in  the  state  prison  at  Auburn,  and  the  new  state  prison  at 
Sing-Sing,  in  New  York,  and  at  Wethersfield  in  Connecticut), 
afford  encouraging  expectations  that  thoy  will  be  able  to  redeem 
the  credit  of  the  system,  and  recommend  the  punishment  of  soli- 
tary imprisonment  and  hard  labor,  instead  of  capital  and  other 
sanguinary  puniahments,  to  the  universal  approbation  of  the 
civilized  world,  (c) 

(i)  Prond'i  Hiitorj  ot  PemujlraoU,  It.  App.  p.  IS. 

\t)  In  Philadelphia,  in  1829,  s  further  reform  In  pri«Ki  diKipIine  «u  Introduced, 
and  ii  ipolcen  of  with  high  approbkUoQ  bj  competent  judges.  It  consliti  of  aoUttay 
conflnententby  night,  and  being  aeparate  from  ataocUte)  in  guilt  CjidEiji,  and  labor  bj 
d«7.  Pnrdon'a  Dig.  465.  Doctor  Lieber,  hi  bi«  Letter  to  the  Preildent  ot  the  Phila- 
delphia •ocleCj'  for  aUeTXEting  the  miieriea  of  public  prison*,  and  In  hii  Letter  to  the 
OoTemorof  South  Carolina  on  the  penitentiary  lystem,  come*  out  with  great  atrenglh 
in  favor  of  the  Philadelphia  ajBtetn  In  preference  to  the  Auburn  plan  of  discipline. 
See  also  the  Lettre  inr  le  lyalfeme  pjnltentiare,  par  H.  Demetz,  Conaelller  h  la 
cour  royale,  Parii,  1637,  in  which  the  FhUadelphia  plan  of  lolilndo  hj  night  and  by 
day  ij  *hly  enfnreed ;  and  the  gyitem  waa  approved  of,  after  full  digcuMion  by  the 
Coniell  Gtfn^ral  du  D^Brtement  de  la  Seuic,  October  20, 1887.  But  notwithatandlng 
tU  thii  sanction,  It  would  (eem  that  competent  persons  of  ezpetience  have  raised 
a  doubt  ai  to  the  good  effects  of  total  and  abwilute  solitary  conflnement  by  day  and 
night,  in  consequence  of  IisdeleterionseOectaupon  the  body  and  mind  of  the  prisoner. 
Doctor  Lieber  distinguishes  the  one  system  as  the  Auburn  or  silent  system,  and  the 
Other  as  tlie  PenitiylTanla  separate  or  eremitic  system.  The  Boston  Prison  Discipline 
Society  has  been  a  strenuous  and  able  advocate  of  the  Auburn  or  congregate  system, 
In  opporition  to  the  Pennsylvaniaor  separate  system.  On  the  other  hand.  Miss  D.  T-. 
Dix,  in  her  "Remarks  on  Prisons  and  Prison  Disdpline  hi  the  United  States,"  IM6, 
after  a  thorough  review  of  the  penitentiaries  In  the  United  States,  gives  her  opinion 
in  favor  ot  the  superior  efficacy  of  the  separate  as  diatinguished  from  tlie  congregate 
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*  While  th«  penonal  secnrity  of  every  citizen  is  protected   *  15 
from  lawless  violence  by  the  arm  of  government  and  the 


■Titem,  upon  the  morala  of  the  convicti.  The  nork  ia  written  with  great  gocxl  teDw 
and  knowledge  of  facta,  and  with  admirable  temper  and  candor.  The  PennajlTanJa 
or  aeparate  iTBtem,  hj  which  the  convicts  are  kept  leparate  from  each  other  not  dbIjt 
at  night,  but  by  day,  when  at  hard  labor,  la  the  one  now  prcTalent  in  Bonpe,  and  It 
bM  high  authoritte*,  both  in  Europe  and  America,  in  its  faror.  The  plan  'u  tecltuion 
from  anoclate*  by  day,  accompanied  by  manual  labor,  with  moral  and  reli^cioua 
fnatmctlon,  and  »oIitary  confinement  at  night.  The  subject  of  p«nal  lawa  it  replete 
witb  iUS(.tiltIea.  It  U  undentood,  in  England,  that  traniportation,  *»  a  patdshtiMOt 
and  discipline,  haa  been  a  failure,  either  as  meaiis  to  daler  from  crime,  or  to  Kfonn 
llie  conv icla.  In  a  report  made  in  the  Englieh  House  of  Commons,  In  IB38,  it  was 
Mated,  that  instead  of  refoiming  it  had  a  corrupting  Influence,  and  was  coatiniiaUy 
enlarging  the  Anstralian  territories  by  colonists,  moat  thoroughly  deprared,  as  re- 
spected both  Ibe  character  and  degree  of  their  vicious  pmpeDsttiea.  If  tliis  be  Bo,  the 
piavance  was  moat  alarming,  for  in  Gnat  Britain  about  6,000  persons  annnaily 
■ndergo  the  sentence  of  transportation.  Bat  great  and  most  commendable  and 
apparenUy  judlcknu  amendments  and  ImpForementa  were  made  by  the  British  gov- 
enwwnt  in  1842,  to  melionte  the  condition  of  coDTict  dltdpline  in  Van  Diemen's 
Land  and  Norfolk  laland.  See  the  able  and  interesting  deapalchea  of  Lord  Stanley, 
Secretary  of  Stale  for  the  Home  Department,  to  Bir  John  Fnmklin,  Lieutcnanl-Gov- 
emor  at  Van  Diemen's  Land,  publi^ed  by  otder  of  the  Houm  of  Coromona,  April, 
ISM.  It  appears  that  1,000  Moticia  ai*  ttat  aonoally  from  Great  Britain  to  Norfolk 
Island  in  Anttralia,  and  the  Dumber  of  eonrlcta  reddent  there  is  not  usually  above 
8,000.  That  S.OOOconvlcts  are  employed  in  labor  in  Van  Diemen'a  I^nd.  The  coona 
of  disdpline  is,  that  every  convict  is  subject  to  snocessive  stages  of  punishment,  de- 
oreasing  in  rigor  at  each  sncceasive  step,  onlesa  the  transit  toaless  wvere  ptmishment 
be  withheld,  owing  to  misconduct  in  the  convict:  (1.)  Detention  at  Norfolk  Island 
fonr  yean ;  (S.)  The  probationary  gang  removed  to  Van  Diemen's  Land  and  kept  at 
labor  two  7«us,-  (S.)  The  probation  paase*  Ave  years ;  (*.)  Tickets  of  leave ;  (SjPar- 
dcBM,  abaolnte  or  conditional.  Oreat  eRorta  are  made  for  the  melioration  ot  female 
convlcta,  and  MO  of  them  annnaily  past  through  the  penltentiariea. 

In  the  case  of  wanton  and  raaUciotit  mischief,  corporal  chaatbement  seems  to  be 
deemed  a  suiCable  punishment  in  whole  or  in  part  in  the  adoption  of  meana  to  prevent 
it  Thus,  for  the  belter  protection  of  works  of  art,  and  of  sdentiflc  and  literary  eol- 
lectiooa,  the  atatate  of  8  and  9  Victoria,  o.  44,  declares  that  inch  treepatsers  shall  be 
inhjected  to  six  months'  imprisonment  with  Iiaid  labor,  and  with  lit  mMeKwu  ditdplim 
^sns,  tno,  w  tkm  idiippiniit. 

It  appears  now  (1847)  to  be  the  policy  of  the  Britiah  goverament  to  qualify  or 
afatdlah  transpcntatlon  lo'Auatralia,  or  In  any  British  aettlement  aioiw  distant  than 
Oibraltar  or  the  Bermadaa,  where  the  hulk  system,  as  It  exists  at  Woolwich,  Is  in 
operation,  and  to  substitnte  (or  the  prcMnt  punishment  reformatory  establishments, 
or  a  preparatory  polod  of  panithnent,  and  a  subsequent  system  of  compulaoiy 
later,  and  that  do  lelrased  convict  shall  be  permitted  to  remain  thereafter  in  the 
United  EhigdoDi.  Bome  mo<Ufleation  of  that  kind  has  been  snggeated  at  a  subatl- 
tMe  for  tnwportatian,tboH^  with  the  preeervatlon  of  tranaportation  to  a  qnailfled 

Tlien  were,  a*  eariy  as  1834,  tixtMB  of  the  United  Statet,  vie :  Maine,  New 
BampaUra,  Vermont,  HastachBtetts,  Cooiteoticnt,  New  Tork,  New  Jersey,  Fennsyl- 
vania,  HaiylaBd,  Virgiida,  KaMwky,  Tawaawe,  Oao^ia,  Oblo,  bdlana,  and  lllinoiB, 
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terrors  of  the  penal  code,  and  while  it  ia  equally  guarded  from 
UDJust  and  tyrannical  proceedings  on  the  part  of  the  government 
itself,  by  the  provisions  to  which  we  have  referred,  every  person 
is  also  entitled  to  the  preventive  arm  of  the  magistrate,  as  a 
further  protection  from  threatened  or  impending  danger ;  and, 
on  reasonable  cause  being  shown,  he  may  require  his  adversary 
to  be  bound  to  keep  the  peace.  If  violence  has  been  actually 
offered,  the  offender  is  not  only  liable  to  be  prosecuted  and  pun- 
ished on  behalf  of  the  state,  but  he  iti  bound  to  render  to  the 
party  aggrieved  adequate   compensation   in  damages,  (a)     The 

beiide*  the  District  of  Caiumbik,  which  liad  peDiCentiariei  or  state  prisons,  ntabliifaed 
ftnd  iDpported  bj  goTeroment.  The  system  is  extending  and  growing  better  in  thii 
coonUy  bj  the  UfrhU  of  experience,  and  in  183S  the  priunu  in  eight  or  nine  of  the 
states  had  become  a  eoarce  of  rerenne  to  tiie  public,  at  the  eamingi  of  the  conTict^ 
by  their  labor,  left  a  clear  gain  above  all  expenaei.  It  hu  attracted  atteniioD  In 
Europe,  and  gentlemen  of  character  and  ability  from  England,  Oance,  and  Prui^ 
hare  Tiilted  the  United  States,  under  the  antpicea  of  their  reapectiTe  Kovernments,  ia 
order  to  inspect  our  prisons,  and  obtain  a  chorongh  knowledge  of  the  plan,  discipline, 
and  effects  of  our  penitentiary  systems.  To  these  rislts  we  are  hidebted  for  the  intet^ 
esting  work  of  HM.  G.  dc  Beaumont  et  A.  de  TocqneTille,  entitled  Du  Syst^a 
P^itentiaire  anx  ^ts-Unis,  eC  de  son  application  en  France,  Paris,  ieS8;  and  whlcb 
has  been  trantiated,  with  notes,  by  Dr.  Francis  Lieber,  adTantageoosIy  known  to  th« 
literary  world  a«  the  editor  of  that  great  work,  the  Encyclopedia  Americana ;  also  for 
the  Report  ot  William  Crawford,  Esq.,  on  thepenitentisrics  of  the  United  Slates,  pi«- 
■enled  to  the  British  goTemmenl,  and  ordered  to  be  printed  in  March,  1836.  IQi 
appendix  to  thii  report  contains  an  extraordinary  and  very  valuable  mass  of  facts  and 
details  on  the  subject,  collected  with  great  Industry  and  care,  and  accompanied  with 
excellent  plans  of  our  principal  state  penilenUaries.  The  whole  work  is  rery  initmo- 
tlTe,andouglitto  be  republislied  in  this  country.  TIte  French  Tisitants  collected  aleo 
documentary  and  statistical  matter  relative  to  our  stale  prisons,  amounting  to  aiz 
Toinmes  in  folio,  wMch  hare  not  been  published,  bdt  were  deposited  in  the  office  <d 
the  minister  of  commerce  and  public  works  at  Paris. 

Doctor  Julius,  a  learned  professor  at  Berlin,  in  Prussia,  under  the  direction  of  hla 
government,  viriied  the  United  Slate*  on  the  same  errand  in  the  year*  18M,  1886,  and 
less :  and  in  1880  hU  work,  in  two  volumes,  on  tlie  Moral  Condition  of  the  United 
States,  was  published  at  Leipalc,  in  Germany,  and  the  second  volume  was  wholly 
occupied  with  the  subject  of  crime  and  punishment. 

In  1880,  a  bill  passed  the  En^ish  House  of  Coramona  abolishing  the  punishment 
of  death  for  forging  negotiable  securitiM ;  but  this  alteration  in  the  eslablisbed  law 
was  rejected  by  a  large  msjority  in  the  Honee  of  Lords. 

(a)  The  rale  or  meaaore  of  damages,  in  actions  at  law,  for  a  compensation  for  drll 
injuries  to  the  person  or  property  or  character,  has  been  recently  exteitslvely  dis- 
cussed, and  with  superior  learning,  Ability,  and  candor,  in  "  A  Treatise  on  the  Measure 
of  DauMges,  by  Theodore  Sedgwick,  Esq,  New  Tork,  1847,"  a  work  greatly  wanted, 
and  which,  from  its  intrinsic  merits,  will  recommend  itself  strongly  to  the  patronage 
of  the  profeMion.  Tlie  general  mla  is,  tliat  if  a  case  be  free  from  frand,  malice,  wil- 
ful negligence,  or  oppression,  the  compensation  is  taken  strictly  for  the  real  Injury  or 
actual  pecuniary  loss  to  the  party,  and  perhaps  the  natural  and  legal  contequenccs  of 
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niQDicipal  law  of  out  owd  as  vbll  aa  of  every  other  ooontiy  haa 
likewise  left  vith  individuals  the  exercise  of  the  natural  right 
of  self-defence,  in  all  those  cases  in  which  the  \&w  is  either  too 
slow  or  too  feeble  to  stay  the  hand  of  violence.  (6)     Homicide  is 

the  kcl  corapliUDeil  of.  &nd  the  actasl  coitt  and  expei»««  (lutBined.  Bnt  if  fraud, 
inallcc,  or  nala  ncni  mingle  In  the  controren/,  the  claim  goes  beyond  abmlult  tom- 
pCDMtion.uid  pmiiliTe,  vindictive,  or  exemplary  damage*,  by  waji  of  pnnithment  and 
tor  eiampb's  aake,  leem  to  be  admitted  to  the  jutiiprudence  of  England  and  of  Ihi. 
country.  This  Mr.  Scdgwii^k  liaa  ihown  by  nameroiu  cue!  from  2  Will.  206  ;  3  id. 
18;  13  M.  &  W.  47;  1  Wa>h.  C.  C.  162;  3  Johni.  66,  61 ;  Hid.  352;  2  Maeon,  120; 
lON.H.  ISO;  16noDn.22e.26T;  Stnry.J..  8  Wheat.646;  Baldwin,  J.,  1  Bald.lSS.xt 
The  learned  aathor  of  the  treatlae  further  ahowa,  that  in  tlie  Scotch  courts  the 
rule  of  abaoiute  compeneation  for  ciril  injuriea  li  adhered  to  without  conrerting  the 
auit  into  a  matter  of  puniahment,  or  going  beyond  compenaatory  damagea  ;  and  thil 
•eeina  to  be  the  aounder  rule  in  the  opinion  of  Mr.  Metcalf  and  Profeaaor  Greenleaf, 
the  eminent  Juriata  to  whom  Mr.  Sedgwick  refen,  wliile  he  frankly  gire*  bia  own 
reaaona  for  what  he  deema  the  better  coocluaiou  in  the  Engliah  and  American  law. 
It  foilowa  neceaaarily  that,  except  in  mstten  of  contract,  the  Rmoant  of  damage*, 
when  t>id  paaaion  or  motives  are  intermixed,  muat  be  left  to  the  lound  diacretion  of  a 
jury,  to  h«  exercised  according  to  the  circaitHtancea,  and  under  ^e  wise  lUperintend- 
ence  of  the  court.  Bee  Meaanre  of  Damagea  hy  Sedgwick,  pp.  27-40,  pp.  76, 76,  and 
c.  S  and  c.  18  of  that  treatlae.  But  in  cases  of  loss  without  aggravation  or  Intentional 
wrong,  the  law  confines  itself  to  a  complete  indemnity,  without  adding  exemplary 
damage*,  or  estimated  proflta,  or  remote  conwqnpncet.  2  Dallai.SOS;  2  Wheat.  327; 
8  id.  648 ;  17  Pick.  64S ;  3  Taunt.  314 ;  23  Wend.  426 ;  Sedgwick's  Treallie,  8»-08. 
It  ia'dUBcnlt  to  deduce  any  predae  neaaure  of  damagea  from  the  nnuuroua  cases,  bul 
the  courta  have  in  these  casea  discountenanced  the  idea  of  apeculative  or  remote 
damagea,  though  it  is  Impossible  to  ascertnln  any  certain  rale  from  the  nnmeroua 
cases  which  remarkably  illuatiate  "  the  oacitlationa  of  the  Judicial  pendulum."  Th« 
oamcroua  case*  under  the  head  of  rtmett  ami  coHtqaential  damage*  are  most  Indna- 
triously  collected  fay  Mr.  Sedgwick  in  the  3d  chapter  of  hia  treatise,  and  U>  that  I 
must  refer  the  student.  In  the  Law  Reporter,  Boston,  [ix.  621},]  April,  1847,  there  it  an 
elaborate  review  of  the  cases  in  matters  of  tort  on  the  subject  of  exemplary  damages, 
endeavoring  to  show  that  the  decisions  do  not,  on  a  strict  examination  and  Donatrtio> 
lion  of  the  languageof  them,  amount  to  anthoriliei  for  going  beyond  compmsatoij 
damagea.  On  this  aubject  it  appears  to  me  that  the  concluaions  in  Mr.  Sedgwick'* 
treatice  are  well  warrant^  by  the  decialont,  and  that  the  attempt  to  exclude  all  con- 
aideration  of  tlie  malice  and  wickednesi  and  wanlonneas  of  the  tort.  In  estimating  a 
proper  compensation  to  the  victim.  Is  impracticable,  visionary,  and  repugnant  to  Juat 
feelings  of  social  sympathy.  In  trespass,  when  the  party  wantonly  violatea  the  law, 
"the  jnry  should  not  be  sparing  in  the  damages."  Lord  Abinger,  I  M.  &W.  842. 
(b)  See  ;<ifm,  840,  note. 

x>  The  later  cases,  while  regarding  the  lap,  M  N.  H.  466 ;  MilwaukM,  4c.  B.  B. 

rale  stated  as  settled,  disapprove  it.   Cox  Co.  o.  Arms,  01  TJ.  8.  498.     Hen  negll- 

V.  Cromiey,  6  Lea,  639.     BeeKiff  d.  Ton-  gence  does  not  brlngonewitblntbeopera- 

,  mans,  86  N.  r.  824.   It  has  also  been  held  tion  of  the  rnle.    Milwaukee,  &c  R.R 

that  mallM  I*  limply  an  additimal  fact  Co.  v.  Arms,  n^ra,-  Chicago  B.  B.  Co.  v 

competent  to  be  conrideied  aa  showing  Scnrr.  69  Miss.  466 ;  City  of  Panona  v. 

the  real  amonnt  of  tnjtnr.  Bizbf  ■.Dan-  LindMy,  96  Kan*.  tt6. 
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justifiable  i&evei?  osae  in  which  it  is  rendered  necessary  in  self- 
defence,  aji^nst  the  person  who  comes  to  commit  a  known  felonj 
with  force  against  one's  person  or  habitation,  or  against  the  person 
of  those  who  stand  near  in  domestic  relations.  (0)  The  right  of 
self-defence  in  these  cases  is  founded  on  the  law  of  nature,  and  is 
not  and  cannot  be  superseded  by  the  law  of  society.  In  those 
inat&noes,  says  Sir  Michael  Foster,  the  law,  with  great  propriety, 
and  in  strict  justice,  considers  the  individual  to  be  under  the 
protection  of  the  law  of  nature.  There  are  some  important  dis- 
tinctions on  this  subject,  between  justifiable  and  excusable  homi- 
oide,  and  manslaughter  and  murder,  which  it  does  not  belong  to 

my  present  purpose  to  examine ;  and  T  will  only  observe, 
•16   that  homicide  is  never  strictly  justifiable  in  defence  *of  a 

private  trespass,  nor  upon  the  pretence  of  necessity,  when 
the  party  is  not  free  from  fault  in  bringing  that  necessity  upon 
himself,  (a) 

3.  Of  Biondv  and  UbeU.  —  Aa  a  part  of  the  right  of  personal 
security,  the  preservation  of  every  person's  good  name  from 
the  vile  arts  of  detraction  is  justly  included.  The  laws  of  the 
ancients,  no  less  than  those  of  modem  nations,  made  private 
reputation  one  of  the  objects  of  their  protection.  The  Roman 
law  took  a  jaat  distinction  between  slander  spoken  and  written  ; 
and  the  same  distinction  prevails  in  our  law,  which  considers  the 
slander  of  a  private  peraon  by  words  in  no  other  light  than  a  civil 
injury,  for  which  a  pecuniary  compensation  may  be  obtained.  (A) 
The  injury  consists  in  falsely  and  maliciously  chaining  another 
with  the  commisdon  of  some  publio  offence,  criminal  in  itself, 
and  indictable,  and  subjecting  the  party  to  an  infamous  punish- 

(c)  Hank.  P,  C.  b.  1,  c.  SS,  tec.  21 ;  Fotter'i  Diicome  of  Homicide,  273,  ST4. 

(a)  Hmwlc  P.  Cb.  1,  a.  28,  lec.  22,  23.  In  The  St«t«  v.  Mo^an,  3  Ired.  (N.  C.) 
186.  IM;  it  waa  declared  tbat  kiUiog  a  peraon  to  prevent  a  mere  bvtpau  on  hii  prop- 
erty, whether  the  trapau  could  or  conld  not  be  otlierwUe  prevented,  ii  nmrder, 

(b)  Fotter'i  Greek  Antlq-t.  170;  H«lbed'a  Oentoo  Code,  182 ;  Cicero  de  Bepabliea, 
lib.  4 ;  Tacit.  Ann.  lib.  1,  c.  72 ;  Hor.  Epiat.  b.  2,  Ep.  1,  162 ;  Aul.  Gel.  b.  3,  c.  8 ;  Init. 
4.  4.  1 ;  S  Johtiion'a  Cases,  382,  note,  where  the  reporter,  with  great  learning andacco- 
racy,  hat  collected  the  material  pravMon*  In  the  Roman  law  on  the  anbjed  Since 
the  pubUeatlon  of  that  note,  the  rlew  of  the  law  ot  defamation  among  the  andenti 
haa  been  eztenolvelr  conatdeted  tn  Holt"!  I«wof  Libel,  b.  1,  c.  1.  See  also  theexcel- 
tent  introdoction  to  Mr.  Starkte'i  ti^atfae  on  Blander  and  Libel,  in  which  illnttrktiotM 
are  drawn  from  the  Romas  and  the  Scotch  laws,  and  the  neceaaltT'of  legal  Matratntt 
upon  ilandtKnu  and  libelloiu  attack*  on  Che  character  of  indiTidaali  ti  clearly 
enforced  with  (tToiig  leoae  and  learning,  and  with  p««(  beaot/  and  dmpUcitf. 
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uent,  or  involTing  moral  turpitude,  or  the  breaofa  of  Bome  public 
trustf  or  with  any  matter  in  relation  to  his  particular  trade  or 
vocatioD,  and  which,  if  true,  would  render  him  unworthy  of  em- 
ploynieDt,  or,  lastly,  with  any  other  matter  or  thing  by  which 
special  injury  is  sUHtained.  (c)  *     But  if  the  idander  be  communl- 

(c)  Brooker  e.  CoiBn,  6  Jolins.  188;  Spencer,  C.  J.,  in  Van  Neu  v.  HamUton,  19 
Johiu.  SttT  ;  UcCiieu  v.  Ludluu,  '2  Htrr.  {N.  J.)  13.  In  Indiana,  cliar^ng  hy  wordt 
•  female  with  incMt,  (ornluatlon,  adolteir,  or  wlioredom,  it  made  actionable  without 
■bowiuK  ipecia)  damagei.    Raviied  8t«tatu  of  Indiana,  1888,  p.  463. 

■  (a)  Werdiaelioiifibltperie.ire.  —  The  (eren  adulter;), nnlcM  it  li  aliopnnlab- 

tsDgnageot  thetext  iiBUBtalnedbjHoag  able  corporeallj  in  the  flrtt  tnitance. 

t>.  Hatch,  23  Conn.  5B6 ;  perhapi  by  John-  Wagsmao  d.  Bjen,  IT  Md.  IBS;  Stokea 

•OD  V.  Shield!,  1  Datcher,  116 ;  and  par-  v.  Aiey,  8  Jone*  (N.  C],  66 ;  WiUoa  d. 

tUllr  hj  Wright  V.  Paige,  8  Keyet,  681 ;  Tatum,  ib.  300.    But  the  lait  caaei  were 

•ame  opialon,  36  Barb.  4S8,  where  it  li  probabiy  dedded  nn  |]ig  lame  principle! 

•aid   that  worda  charing  an  Indiclahle  ai  othera  which  entirely  diareganl  the  ele- 

offence  which  inToWei  moral  turpitude  ment  of  moral  turpitude,  and  make  the 

are  actionable  pa-  w.    See  alio  Beck  «.  onl/  te«t  whether  the  wordi  charge  an 

Btlliel,  SI  Pemi.SL6S3;  Smith  c  Smith,  Indictable  offence  which  would  tnbiect 

8   Sneed,    478.  v'      Some   caaei,    going  the  party  to  bodily  puniihment  in  a  lem- 

farttter   than  the  ten  In  that  direction,  poral  court      Birx:h  i>.  Benton,  26  Mo. 

Uy  It  down  that  It  it  not  enough  that  the  16S;   Curry  n.  Collini,  ST  Mo.  ^i.    In 

<dleiiae  charged  ii  panlihablecorporeaUy,  Hauachiuette,  it  li  actionable  to  charge 

□nlea*  it  aUo   InrolTe  moral   turpitude,  a  penon  faluly  and  maliciously  with  an 

Hniray  v.  UcAlUatn',  SS  Tt  16T  ;  Scd-  offence  that  may  lubject  hiui  to  a  ptiB> 

way  D.  Gray,  81  Tt.  303 ;  Beck  e.  Stitstl,  Iihment  which  wlU  bring  ditgrace  upon 

tupra.    Other  caiea,  on  the  other  hand,  him,   thongh    the    puidihment   be    not 

hold  that  word*  do  not  become  actionable  (trictly  infamoni.    Brown  v.  Ntekeiaon, 

ptr  m,  merely  by  chai^ng  an  indictable  6  Gray,  1. 

offence  which  InTolrei  moral  turpitude  Word*  tpoken  of  a  man  in  reepeet  at 


zi  The  anthoritlet    are  reriewed  in  he  controlled  hy  other  wordi  ipokeu  at 

PoUard  r.  I^on,  91  U.  8.  325,  and  the  the  tame  time,  and  «o  held  not  to  charge 

true  rule  to  held  to  be,  that  (poken  wordi  a  crime.     Wing  r.  Wing,  06   He.   S3; 

are  actionahle  par  N  when  lliey  charge  an  Fawaett  v.  Clark,  48  Ud.  ti>4;   Bayea 

indictable  crime,  which  ia  eitber  puniah-  v.  Ball,  73  N.  T.  41*8.     But  the  mere 

ablehyanlnfamoui  paniahmentorwhich  fact    that    the    charge   waa   falee,   and 

involve*  moral  turpitude.     Geary  v.  Bett-  known  to  be  lo,   doe*  not  affect  their 

netl.  fiS  Wit.  444;  Lemma  p.  Well*,  T8  character.    Harhle  ■.  Chapin,  182  Haia. 

Ky.  UT.  226j  We*t  c.  Hanrahan.  28  Minn.  386; 

Woida  cliarging  a  perwm  with  having  Holt  v.  Turpin,  T8  Ky.  483.  But  >ee 
venerea  dlacaae  ale  actionable  per  as.  Hamm  v.  Wickline,  38  Ohio  8t  81 ;  Pe- 
Kaucher  n.  Blinn,  29  Ohio  St.  63 ;  Brnoe  gram  v.  Stcdts,  T6  N.  C.  840. 
p.  Soole,  89  Me.  £63.  See  also  Bamettr.  Ai  to  tbe  dlitinction  between  writ- 
Ward,  86  Ohb>  St  lOT ;  Balohlnaon  p.  ten  and  ipoken  wordi,  lee  Pollard  «. 
Lewi*,  76  Ind.  fiG.  I^n,  mpra;  Potter  v.  Bcaippi,  80  Uicb. 

The  natnral  nteaning  of  wofda  nwy  876. 
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cated  by  pictures,  or  signs,  or  writiiig,  oi  psintiBg,  it  is  calculated 
to  have  a  wider  circulation,  to  make  a  deeper  impres^on,  and 
to  become  proportionably  more  injurious.  Expresuons  which 
tend  to  render  a  man  ridiculous,  or  degrade  him  in  the  esteem 
and  opinion  of  the  world,  would  be  libellous  if  printed,  though 
they  would  not  be  actiooable  if  spoken,  (d)     A  libel,  as  appli- 

jif)  VSIen  V.  Honale^,  2  WiU.  403 ;  Woodard  r.  Dowiing,  2  Mum.  &  Ryl  7« ; 
levy  E.  Hilne,  12  J.  B.  Moore,  418 ;  CleDieiit  tr.  Chirk,  9  B.  &C.  171 ;  Lord ChorchiU 
r.  Hnnt,  1  Chitty,  480 ;  Cooper  d.  Grteiej,  1  Denio,  347 ;  Claric  >.  Biniier,  2  Pick. 
113i  Stukle  <»i  Slander,  bj  Wendell,  i.  169.  The  law  implies  malice,  if  thepal)lica- 
liini  charge*  an  individual  with  an  indictaUe  offence,  or  eipoae*  him  to  liatred,  tidi- 
cnle,  ot  contempL  Bfr.  Hamilton,  in  his  argument  in  the  cate  of  The  People  p. 
Croiwell,  3  John*.  Cm.  SM,  (ubniitted  the  folioiring  deflnitim  of  a  libel,  in  in  moft 
compreheniiTe  Hlue,  ai  being  "  a  cenaorioni  or  ridicnling  writing,  picture,  or  ugn, 
made  with  a  miachicTOui  and  raalicioui  intent  towardi  goTemment,  niagbtratei,  or 
individnala."  Thu  definilioa  of  a  libel  wai  adopted  by  the  court  in  The  People  c. 
CnMwell,  3  Jobni.  Cai.  3&i,  and  approved  of  by  the  court  in  Steele  v.  Soatbwick, 
9Johni.  21G. 

hii  lawf  nl  biuinen  are  actionable,  if  tbey  make  actionable  wimli  otberwiae  not  lo, 
lend  to  prejudice  him  in  it,  Orr  p.  Sko-  illnen  hu  been  held  not  anch  a  natunl 
deld,  60  Maine,  463 ;  fowlea  v.  Bowen,  SO  conaeqnence  of  imputing  inconllneDce  to 
N.  T.20;  Fitzgerald  s.  Redfleld.Sl  Barb,  a  married  woman  aa  to  give  an  action. 
484;  Irwin  v.  Brandwood,  2  Borlst  k  Allsop  e.  AUsop,  6  HurUt.  &  N.  SSi.a* 
Colt  900 ;  ^  althongfa  It  ii  one  of  which  See  Lynch  v.  Enigbt,  9  H.  L.  C.  577 ; 
the  cotirt  cannot  take  Judicial  nolic«,  Bot>erti  r.  Roberta,  6  Beat  &  Sm.  384. 
Fonlger  v.  Newcamb.  I.  R.  2  Ex.  327.  But  lou  of  hospitality  of  friendi  ii 
And  it  ii  no  justification  tliat  the  ilander  enough.  Daviea  v.  Solomon,  L.  R.  7 
was  itated  not  ai  a  fact  but  aa  a  rumor,  Q.  B.  113.  The  original  *landerer  i«  not 
and  that  there  wai  such  a  rumor.  Aa  liableforrepetltioninnantborizedbyhini 
where  the  worda  were,  "  Ton  have  heard  and  uttered  withont  obligation.  Dixon 
wJiat  haa  caoaed  the  fall "  {i.e.  in  certain  r.  Smith,  6  HurlaL  £  N.  450;  Farkina  b. 
•haTEt);  "I  mean  tlie  rumor  about  the  Scott,  1  Harlat.  &  C.  153;  [Shurdeff  u 
Sontb  Eaalem  chairman  having  failed."  Parker,  130  Haw.  203.] 
Watkin  V.  Hall.  L.  R.  3Q.  B.  390.  [Comp.  In  an  able  anicIe.O  Am.  Law  Rev.  693. 

Slmmoni  c.  Mitchell,  6  App.  Cai.  ISO.)         the  reasons  for  tome  of  the  distinctions 

To  say  that  a  married  woman  has  the  between  slander  and  lit>el,  and  for  holding 
poz  is  actionable  per  it.  Williams  c.  certainworde«ctionable;KrK,are  thought 
Holdredge,  22  Barb.  896 ;  Uewit  v.  Mason,  to  be  purely  historical,  and  are  ingeniously 
34  How.  Pr.  [ft.  Y.)  SOG.  expUlned. 

(&)  A«  to  the  apecial  damage  which  will  (c)  The  action  for  sknder  of  Utle,  m 


J*  Braitdrick  r.  Johnson,  1  Vict  L  R.         »•  The  apedal  damage  tteccMary  to 

(Law)  300;  Spiering  f.  Andtse,  45  Wis.  sustain   an    action   for  slander  or  Ubel 

330 ;  Oove  D.  Bletheo,  21  Minn.  BO :  Clif-  must  be  the  natural  consequence  of  the 

ford  D.  Cochrane,  10  HI.  App.  570.    But  worda  spoken  or  written,  and  must  be 

in  Bamm^  a.  Otis.  M  Mo.  866,  it  was  alleged  and  proved.     PoUard   v.   Lyon, 

held  nrirtiry  tn  prove  speidal  damage  tupra;   Riding  c  Smith,   1   Ex.  IX  91; 

in  thla  case.  Anonymous,  60  N.  Y.  363. 
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cable  to  individuals,  has  been  *  well  defined  (a)  to  be  a  *  17 
malicious  publication,  expressed  either  in  printing  or  writ- 
ing, or  by  aigna  or  pictures,  tending  either  to  injure  the  memory 
of  one  dead,  or  the  reputation  of  one  alive,  and  expose  him  to 
public  hatred,  contempt,  or  ridicule.  A  malicioua  intent  towards 
government,  mE^iistiates,  or  individuals,  and  an  injui-ious  or  offen- 
sive tendency,  must  concur  to  constitute  the  lihel.  It  then  be- 
comes a  grievance,  and  the  ]aw  has  accordingly  considered  it  in 
the  light  of  a  public  as  well  as  a  private  injury,  and  lias  rendered 
the  party  not  only  liable  to  a  private  suit  at  the  instance  of  the 
party  libelled,  but  answerable  to  the  state  by  indictment,  as 
guilty  of  an  offence  tending  dii-ectly  to  a  breach  of  the  public 
peace.  (6) 

But  though  the  law  be  solicitous  to  protect  every  man  in  his 
fair  fame  and  character,  it  is  equally  careful  that  the  liberty  of 
speech,  and  of  the  press,  should  be  duly  preserved.  The  liberal 
communication  of  sentiment,  and  entire  freedom  of  discussion, 
in  respect  to  the  character  and  conduct  of  public  men,  and  of 

(a)  4HBIB.  103]  2  Pick.  116;  2Bamph.  612;  6Binne7,  340;  8HBTr.40T. 

{bi  1  Hawk.  P.  C.  b.  1,  c.  73;  Foster  v.  CommonweBlth,  8  Watu  «  8.  77.  The 
nuUciooa  and  unauthorized  pubUcaUon  of  anj  part  of  a  letter,  wilfully  opeaed  bj  a 
penoD  to  whom  it  was  not  addreiaed,  or  the  wilfully  opening  or  reading  tlie  lame  hj 
any  suuh  person  not  authorized  bo  to  do,  U  declared  to  tie  a  niisdemeanor.  NewTork 
Revised  Statutes,  ii.  696,  sec.  27,  28. 

called,  is  given  when  an  unfounded  nisef-  dtle  to  property.   Roscoe,  Et.,  Slander  of 

tlon  is  made  that  the  owner  of  real  prop-  Htle,  12th  ed.  708 ;  Malacby  u.  Soper,  3 

erty  or  a  chattel  hu  not  title  to  it,  uiider  Scott,  T2S,  7S7.     And  the  statement  must 

such  circumstances  that  the  law  would  be  malicious  as  well  ai  falsa.    Steward  f. 

Imply  malice,  or  when  express  malice  la  Young,  L.  R.  6  C.  P.  122,  120 ;   Brook  v. 

proved  and  special  damage  is  shown,  e.  g.  Rawl,  4  Exch.  621.  x*     How  tar  a  written 

IheloMot  a  bargain.  Wreno.  Welld,  L.  R.  depreciation  of  the  article  is  made  action- 

4  Q.  B.  730, 784.   It  is  not  strictly  an  action  able,  it  at  all,  by  an  nllegaiion  of  special 

for  defamation,  but  an  ac^on  on  the  case  damage,  when  it  is  not  a  slnoder  actiim- 

for  special  damage  to  the  plaintiff  by  a  able  in  itself,  was  left  open  to  question  in 

false  and  nuillviout  statement  affecting  hi*  Yonngv.  Macrae,  S  Best  &  S.  304. 


z*  On  slmlUr  principles,  an  action  lies  Halsey  v.  Brotherhood,  19  Ch.  D.  S66 ; 

for  the  publication  with  malice  (i.  c.  with-  Tliorley'i  Cattle  Food  Co.  p.  Manam,  14 

out  probable  cause)  of  words  falsely  Cli.  D.  708 ;  GoU  x.  Fulsifer,  122  Mass. 

charging  that  plaintiff's  goods  are  inferior  236. 

In  quaUty,orarenotwhat  theypurport  to  Ai  to  the  right  to  an  inJuncUou,  »ee 

be,  it  hijury  results  from  such  false  and  Thomai   r.   Williams,    14    Ch.    D.   804 

malicioua  puhlicaljon.   Western  Counties,  (itatatory).     Comp.  Hammemnith,  &o. 

Ac  Co.  V.  Lawes,  &c  Co.,  9  L.  B.  Ex.  218 ;  Co.  v.  Dublin,  Ac.  Co.,  10  b.  R.  Bq.  286. 
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oaDdidates  for  public  favor,  is  deemed  essential  to  the  judicioos 
exercise  of  the  right  of  sufEn^e,  aad  of  that  control  over  their  ' 
rulers,  which  resides  in  the  free  people  of  the  United  States.  It 
has,  accordingly,  become  a  conBtitutional  principle  in  this  coun- 
try, that  "  every  citizen  may  freely  speak,  write,  and  publish  hia 
sentiments,  on  all  eubjects,  being  reHponuible  for  the  abuse  of 
that  right,  and  that  no  law  can  rightfully  be  passed  to  restrain  or 
abridge  the  freedom  of  speech  or  of  the  press." 
The  law  of  England,  even  under  the  Anglo-Saxon  line  of 
princes,  took  severe  and  exemplary  notice  of  defamation  aa 

*  18     *  an  ofifence  ^(ainst  the  public  peace ;  (a)  and  in  Ibe  time 

of  Henry  III.,  Braoton  (i)  adopted  the  langu^e  of  the 
Institutes  of  Justinian,  and  held  slander  and  libellous  writings  to 
be  actionable  injuries.  But  the  first  private  suit  for  slanderous 
words  to  be  met  with  in  the  English  law  was  in  the  reign  of  Ed* 
ward  III.,  and  for  the  high  offence  of  chai^ng  another  with  a 
crime  which  endangered  his  life,  (c}  The  mischiefs  of  licensed 
abuse  were  felt  to  be  so  extensive  and  so  incompatible  with  the 
preservation  of  peace,  that  several  acts  of  Parliament,  known  as 
the  statutes  de  tcandalis  magnatum,  were  passed  to  suppress  and 
punish  the  propagation  of  false  and  malicious  slander,  (^i)  They 
are  s^d  to  have  been  declaratory  of  the  common  law,  (e)  and 
actions  of  slander  were  slowly  but  gradually  multiplied  between 
the  time  of  Edward  III.  and  the  reign  of  Elizabeth,  (/)  when 
they  had  become  frequent.  The  remedy  was  applied  to  a  variety 
of  cases  ;  and  in  a  private  acUon  of  slunder  for  damages,  and  even 
in  the  action  of  ieandalum  magnatam,  the  defendant  was  allowed 
to  justify,  by  showing  the  truth  of  the  fact  charged  ;  for  if  the 
words  were  true,  it  was  then  a  case  of  damnum  abtque  iiyuria, 
according  to  the  just  opinion  of  Faulus,  in  the  civil  law.  (^) 
But  in  the  case  of  a  public  prosecution  for  a  libel,  it  became  the 
established  principle  of  the  English  law,  as  declared  in  the  Court 
of  Star  Chamber  about  the  beginning  of  the  reign  of  James  I.,  (A) 

(a)  2Iii«t227. 

{b)  Ub.  8,  De  AndoDibai,  c.  It. 

(c)  80  Am.  29 ;  BeeTM'i  Hiitory  of  [he  Engliih  Law,  iU.  00, 
(if)  SlAtutes  of  S  Edw.  I.,  2  Bich.  II.,  u)d  12  Rich.  IL 
(«)  a  Mod.  let,  166.  (/)  *  Co.  112-20.] 

(q)  Dig.  47. 10.  16. 

{h)  De  Ubellu  fftraosit,  6  Co.  126;  Hud>on'i  Tnwtlw  on  the  SUr  Chamber, 
pnUithed  in  3d  vol.  CoUec.  Jurid. 
[24] 
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that  the  truth  of  the  libel  could  not  be  shown  by  whj  of  justifl- 
catioD,  because,  whether  true  or  folse,  it  was  equally  dan- 
geroun  to  the  public  peace.  The  same  *  doctrine  remains  *  19 
in  England  to  this  day  onefaaken,  and  in  the  case  of  2^ 
King  T.  Burdett,  (a)  it  was  held  Uiat  where  a  libel  imputes  to 
others  the  commission  of  »  triable  crime,  the  evidence  of  the 
truth  was  inadmissible,  and  that  the  intention  waa  to  be  collected 
from  the  paper  ibtelf,  unless  explained  by  the  mode  of  publica- 
tion, or  other  circumstances ;  and  that  if  the  contents  were  likely 
to  produce  mischief,  the  d^endant  must  be  presumed  to  intend 
that  which  his  act  was  likely  to  produce.  "  The  liberty  of  the 
press,"  as  one  of  the  judges  in  that  case  observed,  '*  cannot  im- 
pate  criminal  conduct  to  others,  without  violating  the  right  of 
character,  and  that  right  can  only  be  attacked  in  a  court  of  jus- 
tice, where  the  party  attacked  has  a  fair  opportunity  of  defend- 
ing himself.  Where  vituperation  begins,  the  liberty  of  the  press 
ends."  Whether  the  rule  of  the  English  law  was  founded  on  a 
just  basis,  and  whether  it  was  applicable  to  the  free  press  and 
free  institutions  in  this  country,  has  been  a  question  extensively 
and  laboriously  discussed  in  several  cases  which  have  been  brought 
before  our  American  tribunals. 

In  the  case  of  The  People  v.  OrotweU,  (h)  which  came  before 
the  Supreme  Court  of  New  York  in  1804,  and  was  argued  at  the 
bar  with  very  great  ability,  the  court  were  equally  divided  in 
opinion  on  the  point,  whether,  on  an  indictment  for  a  libel,  the 
jury  had  a  right  to  determine  the  law  and  the  fact  under  the 
direction  of  the  court,  as  in  other  criminal  cases,  and  whether 
the  defendant  was  entitled  to  give  in  evidence  to  the  jury  the 
truth   of  the  charges  contained   in  the  libel.     In   the  court   of 

(a)  4  B.  &  Aid.  06. 

\h)  S  Jobni.  Cm.  837.  The  le^lstnre  of  New  Tork,  In  April,  1805,  paned  *, 
dedamtarg  law,  th&t  on  Indictment  or  information  for  a  libel  the  jarj  liad  the  right 
to  determine  the  law  and  thefact,  under  the  dirtction  of  the  court,  m  in  other  criminal 
CMC* ;  *nd  Uiat  the  defendant  upon  tlie  trial  mig-ht  glTe  in  evideiice,  in  hig  defence, 
the  tmth  of  the  matter  contained  In  the  publication.  The  act  aa  to  the  former  part 
□f  It  wai  taken  from  the  English  itatntei  of  sa  Geo.  IIL  c.  60.  See  also  tlie  proviiioii 
on  this  subject  in  the  Amended  Conilitutloa  of  New  Torli,7>(»t,  22.  The  Engliih 
Court  of  Q.  B,,  in  Bajlii  v.  Lawrence,  II  Ad.  &  El.  »20,  held  the  practice  under  ths 
■Utute  of  32  Geo.  III.  to  be,  that  the  Judge  left  It  to  rhe  jury  to  >ay  whether,  under 
all  the  circoma lancet,  the  pnl^kalion  amounted  to  a  libel.  The  judge  may,  but  he 
it  not  bound  to  gi*e  hit  optnhm.  He  acta  In  hit  ditcretlon,  Sw  alio  Fairman  v. 
iTca,  6  B.  &  AlH.  642,  to  the  lame  point. 
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Appeals  in  South  Carolina,  in  1811,  the  court  unanimously  de- 
cided, in  the  case  of  The  State  v.  Lehre,  (c)  that  by  the  English 
common  law  it  was  settled,  on  Bouud  principles  of  policy  derived 
from  the  civil  law,  that  the  defendant  had  no  right  to  justify  the 
libel  by  giving  the  truth  of  it  in  evidence.     The  court,  in 

*  20   the  learned  *and  able  opinion  which  was  delivered  in  that 

case,  considered  that  the  law,  as  then  declared,  was  not  only 
the  law  of  England,  but  probably  the  law  of  all  Europe,  and 
most  of  the  fi-ee  stiites  of  America.  The  same  question  has  been 
frequently  discussed  in  Masaachusetts.  In  the  case  of  The  Com- 
monwealth  v.  Chaae,(a')  in  1808,  it  was  decided  that  the  publica- 
tion of  a  libel  maliciously,  and  with  intent  to  defame,  was  clearly 
a  public  offence,  whether  the  libel  be  true  or  not ;  and  the  rule 
was  held  to  be  founded  on  sound  principles,  indispensable  to 
restraiu  all  tendencies  to  breaches  of  the  peace,  and  to  private 
animosity  and  revenge.  The  essence  of  the  offence  consisted  in 
the  malicious  intent  to  defame  the  reputation  of  another ;  and  a 
man  may  maliciously  publish  the  truth  against  another  with  the 
intent  to  defame  his  character,  and  if  the  publication  be  true,  the 
tendency  of  the  publication  to  inflame  the  passions  and  to  excite 
revenge  is  not  diminished.  But  though  a  defendant  on  an  indict- 
ment for  a  libel  cannot  justify  himself  for  publishing  the  libel, 
merely  by  proving  the  truth  of  it,  yet  he  may  repel  the  criminal 
charge,  by  proving  that  the  publication  was  for  a  justifiable  pur- 
pose, and  not  malicious ;  and  if  the  purpose'  be  justifiable,  the 
defendant  may  give  in  evidence  the  truth  of  the  words,  when 
Buch  evidence  will  tend  to  negative  the  malicious  intent  to  de- 
fame. (6)     The  same  question  was  ^aiu  agitated  and  discussed 

(c)  2  Const  B.,  Tread-ftj,  809. 

(a)  4  Mais.  168 ;  8t»to  r.  Biimh«m,  9  K.  H.  84,  b.  p. 

(i)  Glvbg  the  Dftineof  the  author  to  oraJ  dander  at  the  time  of  iti  repetition  It  no 
Jiudficalion  In  thii  country,  in  an  action  of  slander-  Mapei  v.  Weeks.  4  WetuL 
669  i  Inman  b.  Foster,  8  id.  908 ;  Dole  v.  Lyon,  10  Johns.  447  ;  Treat  v.  Browning 
and  Wife,  4  Conn.  408.  This  secma  to  be  the  better  opinion  also  of  Hr.  Starkie,  in 
bit  Treatise  on  Slander  and  Libel,  i.  SOO,  Wendell's  ed.  IS43 ;  and  of  English  judget 
in  tlie  more  recent  cases.  Holroyd,  J.,  and  Best,  J.,  in  Lewis  d.  Walter.  4  B.  &  Aid. 
61ft-6l6 ;  Best,  C.  J.,  in  De  Crespigny  f.  Wellesley,  5  Bing.  893,  Tiiongli  it  wm 
otherwise  in  England  nntil  recently.  Davis  v.  Lewis,  7  T.  R.  17 ;  Haitland  v.  Gold- 
aey,  2  East,  426 ;  and  so  held  in  S.  Carolina,  in  Miller  i'.  Kerr,  S  M:;Cord,  2SG.  Nor 
b  it  any  defence  either  in  England  or  America,  in  an  action  for  a  13x1.  Dole  v.  I^oD, 
kT  tapra ;  Runkte  u.  Meyer,  3  Teates  (Penn  ),  618.  See  Wendell's  edition  at  Slarkia 
on  Ubel,  Int.  24,  and  i.  aOl,  note. 
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before  the  same  court,  in  1825,  iu  tbe  case  of  The  Commonwealth 
y.  Btandinff,  (c)  and  tbe  court  au-ongly  enforced  the  doctrine  of 
the  former  case,  that,  as  a  general  rule,  the  truth  of  the  libel  was 
not  admissible  in  evidence  upon  the  trial  of  tbe  indictment ;  and 
this  principle  of  the  common  law  was  declared  to  be  founded  in 
common  sense  and  common  justice,  and  prevailed  in  the  code  of 
every  civilized  country.  It  was  further  held,  that  whether  in 
any  particular  case  such  evidence  be  admissible,  was  to  be 
determined  •  by  the  court  j  and  if  admissible,  then  the  jury  •  21 
were  to  determine  whether  the  publication  whs  made  with 
good  moLivea  and  for  justifiable  ends.  The  same  rule,  that  the 
truth  cannot  be  admitted  in  evidence  on  indictment  for  a  libel, 
though  it  may  be  in  a  civil  suit  for  damages,  has  been  adjudged 
in  Louisiana;  (a)  and  the  weight  of  judicial  authority  undoubt- 
edly is  that  the  English  common-law  doctiine  of  libel  is  the  com- 
mon-law doctrine  in  this  country,  in  all  cases  in  which  it  has  not 
been  expressly  controlled  by  constitutional  or  legislative  provisions. 
The  decisions  in  Massachusetts  and  Louisiana  were  made  not- 
withstanding the  constitution  of  the  one  state  had  declared  that 
"  the  liberty  of  the  press  ought  not  to  be  restrained,"  and  that 
the  other  had  said  that  "  every  citizen  might  freely  speak,  write, 
and  print  on  any  subject,  being  responsible  for  the  abuse  of  that 
liberty."  Those  decisions  went  only  to  control  the  malicious 
abuse  or  licentiousness  of  tbe  press,  and  that  is  the  most  effectual 
way  to  preserve  its  freedom  in  the  genuine  sense  of  the  constitu- 
tional declarations  on  tbe  subject.  Without  such  a  check,  the 
press,  in  the  hands  of  evil  and  designing  men,  would  become  a 
most  formidable  engine,  and  as  mighty  for  mischief  as  for  good. 
Since  the  decision  in  1825,  the  legislature  of  Massachusetts  have 
interposed,  and  by  an  act  passed  in  March,  1827,  have  allowed 
the  truth  to  be  given  in  evidence  in  all  prosecutions  for  libels, 
but  with  a  proviso  that  such  evidence  should  not  be  a  justifica- 
tion, unless  it  should  be  made  satisfactorily  to  appear  upon  the 
trial  that  the  matter  chained  as  libellous  was  published  with 
good  motives  and  for  justifiable  ends. 

The  constitutions  of  several  of  the  United  States  have  made 
special  provision  in  favor  of  giving  the  truth  in  evidence  in  pub- 
lic prosecutions  for  libels.     In  tlie  constitutions  of  Penusylva- 

|e)  8  Pick.  804. 

(a)  Tsrritor;  «.  Nugent,  Chrbt;'!  Dig.  of  LoniaUw  Decitioni,  tiL  Ev.  Ko.  Ul. 
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*  22  nia,  Delaware,  Tennesseg,  KeDtucky,  Ohio,  Indiana,  '  and 
Illinois,  it  is  declared,  that  in  proseoutiona  for  libels  oo  men 
in  respect  to  their  pablio  official  conduct,  the  truth  may  be  giveo 
in  evidence,  when  the  matter  published  was  proper  for  public 
information,  (a)  In  the  constitutions  of  Mississippi  and  Missouri, 
the  extension  of  the  right  to  give  the  tiuth  in  evidence  is  more  at 
large,  and  applies  to  all  prosecutions  or  indictments  for  libels, 
without  any  qualifications  annexed  in  restraint  of  the  privilege ; 
and  an  act  of  the  legislature  of  New  Jersey,  iir  1799,  allowed  the 
<)ame  unrestricted  privilege.  The  legislature  of  Pennsylvania,  in 
1809,  (6)  went  far  beyond  their  own  constitution,  and  declared 
by  statute  that  no  person  should  be  indictable  for  a  publication 
on  the  ofiBcial  conduct  of  meo  in  public  trust ;  and  that  in  all 
actions  or  criminal  prosecutions  for  libel,  the  defendant  might 
plead  the  truth  in  justification,  or  give  it  in  evidence.  The  deci- 
sion of  the  Court  of  Errors  of  New  York,  in  Thorn  t.  Blaiir- 
chard,  (<;}  carried  the  toleration  of  a  libellous  publication  aa  a 
privileged  communication  to  as  great  an  extent  as  the  Pennsyl- 
vania law;  for  it  appeared  to  be  the  doctrine  of  a  majority  of  the 
court,  that  where  a  person  petitioned  the  council  of  appointment 
to  remove  a  public  ofBcer  for  corruption  in  office,  public  policy 
would  not  permit  the  officer  libelled  to  have  any  redress  by  private 
action,  whethei*  the  charge  was  true  or  false,  or  the  motives  of  the 
petiUoner  innocent  or  malicious.  The  English  law  on  this  point 
seems  to  be  founded  in  a  juster  policy.  Petitions  to  the  king, 
or  to  Parliament,  or  to  the  secretary  at  war,  for  the  redress  of 
any  grievance,  are  privileged  communications,  and  not  actionable 
libels,  provided  the  petition  be  made  in  good  &ith,  and  the  privi- 
lege be  not  abused ;  but  if  it  appear  that  the  communication  was 
made  maliciously,  and  without  probable  cause,  the  pretence  under 
which  it  is  made  aggravates  the  case,  and  an  action  lies.  ((2)' 

(a)  Iq  Tenncue«,  the  truth  i«  ai  much  wa  abaolute  juitification  on  indictment  u 
in  ftctioiu  for  libel*.    Sutute,  1805,  c.  6. 
(&)  Commonweklih  c  Duue,  1  Binney,  601. 

(c)  6  John*.  GOB. 

(d)  Fsirmui  v.  Ivei.  6  B.  &  Aid.  OiS ;  Be«t,  J. ;  Woodward  tp.  Lander,  6  Carr.  t 
P.  MB.    All  coiDtuanicationt  made  in  the  ditcharge  of  duty,  pnblki  or  private,  legal 

•  PrieSegtd    Commmieniiota,  —  There  probable  cause ;  and  tboie  privileged  luft 

are  two  clauei  of  privileged  communi-  nodb,  or  until  actual  malice  or  gross  ex- 

cationa :   those  absolutelj  privilfged,  al-  travagance  be  shown. 
thoagfa  made  witli  malice  and  withwtt         (a)  Of  the  lint  class  are  words  spokeo 
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The  constitutioTi  of  New  York,  as  amended  in  1821,  is  a 
little  varied  in  its  language  *  from  those  provisions  whieh    *  28 

or  monl,  Me  in  Eogluid,  it  made  honeglly  luid  wtthont  malice,  protected ;  aa,  for 
initance,  in  ipMking  or  writing  teapecling  candidaCea  for  office,  or  giring  answers  to 
confldenHal  inquiries,  or  fair  criticism  on  tbe  productions  of  an  aiitlior.  Duncomba 
V.  DaucU,  8  Carr.  &  P.  123 ;  Warr  c.  J0II7,  6  id.  4flT ;  Haiirond  r.  Aailej,  1  Boa.  ft 
P.  47 ;  Starkle  on  Slander,  vol.  i.  prel.  discoorse,  83,  84 ;  i.  262-S67 ;  Sir  John  Carr 
V.  Hood,  1  Camp.  N.  P.  864,  n.;  Soane  i>.  Knight,  1  Moody  &  H.  71;  Starkle,  m 
Hf>ni,26&-288,290,Anier.  ed.  Pririleged  communications  are  those  made  by  counsel 
and  others  Id  the  regular  course  of  Justice ;  but,  to  be  protected,  tliey  must  be  perll- 
iWDt  and  material  to  the  matter  in  controrersj.  Gilbert  e.  Tbe  People,  1  Denio, 
41.  There  hare  been  contradictory  decisions  in  America  on  the  subject  of  priv- 
ileged coramunicationa ;  but  the  cases  of  Mayrant  v.  Richardson,  1  Nott  &  M'Cord, 
847 ;  Commonwealth  v.  Clapp,  4  Maia.  168 ;  O'Donagliue  o.  M'GoTeni,  23  Veod.  26 ; 
The  State  v.  Bumham,  S  N,  H.  84,  are  in  conformity  with  ilie  English  rule,  and  thia 
it  the  belter  and  more  aulhoritatire  American  doctrine.  See  Starkie  on  Slander 
and  Libe!,  L  172  and  219,  Amer.  ed.  1843,  note  by  Mr.  Wendell.  As  to  the  queition 
of  probable  cause  on  Indictments  for  a  malicious  prosecution,  it  was  settled  in 
tlie  Exchequer  Chamber  in  England,  on  error  from  the  Q.  B.,  that  It  was  the  pror- 
ince  of  tbe  jui^  to  decide  on  the  existence  of  facts,  and  for  the  court  to  determine 
whether  the  facta,  if  proved,  constituted  probable  cause.  Panton  r.  Williams,  2  Ad. 
AK.H.a.  ISft. 

bya  judge,  at  anch, from  the  bench,  about  of  Sir  A.  Cockbnm,  ib. ;  and  alao  While 

a  party  to  the  case  before  him.    Scott  d.  e.  Nichols,  3  How.  !66.    As  to  counsel, 

Btansfleld,  L.  R.  SEx.  220,pMr,30,n.  (a),  see  note  (</),  and  Mackajr.  Ford,  &  a  ft 

80  is  Telerant  teitimony  In  a  court  of  jna-  K.  792.  r^ 

tice  which  ia  not  knowingly  false.    Be*ts  {h)  The  rule  as  to  the  second  claas  of 

V.  Smith,  18  C.  B.  126.     So.  tt  has  been  caaesfs.thatacommnmcationfairiymado 

held,  li  the  written  report  of  a  military  by  a  penon  in  the  discharge  of  some  pub- 

offlcer  made  In  the  ordinary  course  of  his  lie  orpriTatedaty,whetherlegBl  or  moral, 

duty  as  such  offlcer,  and  reflecting  on  a  or  in  the  conduct  of  his  own  aSain  where 

inbordinale.     Dawkins  r.  Lord  Panlet,  his  interest  is  concerned,  is  pririleged,  im- 

L.  R.  6  Q.  B.  94.    {But  see  Maurice  r.  leas  express  malice  be  shown.    Toogood 

Worden,  64  Hd-  23S.]    Bat  see,  ss  to  all  c.  Spyring,  4  Tyrwh.  682 ;  I  C,  H.  A  R. 

this  class  of  cas^,  the  diasentlug  opinion  181 ;  Harrison  e.  Bush,  fi  El.  ft  Bl.  844 ; 


x>  Ingeneral,statements,whethero»l  Iterd,  10  Ir.  C.  L.  Rep.  196;  Mninter  r 

or  written,  made  by  counsel,  witnesses,  or  I«mfa,  11  Q.  B.  D.  688. 
Mhert  baTing  a  du^  to  perform  in  the        But  Id  this  conitry  tbe  atalenwau 

coorae  of  ■  judldal  inqvlry,  and  nwde  In  most  be  relerant.    McLaughlin  >.  Cow- 

&ie  performance  of  such  duty,  are  priv-  lay,  127  Mass.  816;  Rke  *.  CooHdge,  121 

ileged,thoaghniadamallefou«tyandwlth-  Mats.  SOS,  896;  Harsh  r.  Eltsworth,  ID 

out  probable  cause.      And  Id  England  V.Y.SW;  Lanning  v.  Christy,  SO  Ohio 

it  is  not  material  whether  the  statements  St.  116;  Johnson  >.  Brown,  13  W.  Va. 

are  retecant  or  not     Dawkins  v.  Lord  71;  Hutchtnsoo  v.  Lewis,  76  Ind.  U.    8e« 

Bokeby,  7  L.  R.  H.  L,  744 ;   Seaman  v.  Tinaa  e.  Hercbantt'  Hot.  lot.  Co.,  t8  Ia. 

NetbercUft,  2  C  P.  D.  68 ;  Goffln  e.  Don-  Ann.  ISK. 
nelly.  6  Q.  B.  D.  M7;  Kennedy  >.  Hit 

[2»] 


Id  b,  Google 


*  28  OP  THE  RIQBTB  OP  PERSONS.  [FAST  TV. 

have  been  mentioned,  and  is  not  quite  so  latitndinaiy  in  its 
indulgence  us  some  of  them.  It  declares,  that  "  in  all  prosecu- 
tions OT  indictments  for  libels,  the  truth  may  be  given  in  evidence 
to  the  jury ;  and  if  it  shall  appear  to  tha  jury  that  the  matter 
charged  as  libellous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted."    These 

WliiMej  V.  Adami.  16  C.  B.  n.  h.  392;  e.  TinKng.  L.  R.  1  Q.  B.  609;  [Swwar 

Force  v.   Warren,   ib.  806  ;    Amnnn  n.  v.  Baker,  18  W.  Tit.  IG8;]  or  like  criti- 

Damm,  8  C.  B.  n.  s.  597 ;  Brow  v.  Hath-  ciains  on  lilerar;  produccioni,  or  on   a. 

away,  13  Allen,  289 ;   [Mark*  v.  Btiker,  tradcBman'i   ailTeniiemcaC   or   haDdblU, 

2B  Minn.  162;   Maurice  v.  Worden,   54  Paris  t.  Levy,  10  C.  B.  n.  s.  842.     See 

Hd.  233.|  So  it  has  been  lield  with  re-  Jenner  i-.  A'Beokelt.  L.  R.  7  Q.  B.  II.i* 
gard  to  'an  oral  statement  on  personal         But  it  i*  to  be  observed  t1iat  in  all 

application,  made  by  a  mercantile  agcncj  thli  second  class  of  cases  the  language 

which  obtained  and  furnialied  informa-  may  be  so  much  In  eicesi  of  the  oc- 

tion  to  BUbecrilicrH  as  to  tlie  standing  of  casion  as  to  lose  its  privilege,  or  lo  be 

business  men,  Ornisby   r.  Donglaia,  S7  evidence  lo  llie  jury  of  express  maJice. 

N.  r.  477 ;  bol  it  would  be  otherwise  as  Kelly  v.  Tinling,  lup-" ;  Fryer  r.  Kinncn- 

lo  reports  printed  in  ciplier,  and  circulated  ley,  15  C.  B.  n.  a.  422;  Spill  r.  Maule,  L. 

among  subscribers,   Sunderlin   i>.   Brad-  R.4Ei,232.     And  if  a  newspaper  goes 

street,  40  N.  Y.  188.    Reports  of  directors  beyond  the  criticism  of  public  conduct, 

of  companies  to  stockholders  on  tlie  con-  and  falsely  Imputes  dishonest  niotlTes,  It 

duct  of  agents  were  held  privileged  in  is  no  defence  that  the  imputations  were 

Phil.,  WU.,  &  Balt.'H.  B,  v.  Quigiey,  21  believed  lo  lie  true.    CampbeU  v.  Spottia- 

How.  202;   Lawless  v.   Anglo-Egyptian  woode,  3  Best  &  8m.  769;   [Sweeny  r. 

Cotton  Co.,  L.  R.  4  Q,  B.  263.    Pair  re-  Baker,  tapm.]     See  Walker  if,  Brogden, 

ports  of  Judicial  proceedings  are  clearly  10  C.  B.  n.  b.  65. 

privileged,   Ryalls   v.    Leader,    L.   R.   1  The  rule  stated  above,  note  (ij),  that 

Ex.  296;  Jthe  privilege  extends  to  trials  whether  the   facts  found  constituted  a 

before  Justices  of  the  peace,  McBee  v.  probable  caiue  is   a   qoealioD   for   the 

Fulton,  47  Md.  40B ;]  and  it  is  now  set-  court,  is  confirmed  with  expressions  of 

tied  that  faithful  reports  in   tlie  news-  regret  in  Uster  c.  Perryman,  L.  R.  4  H. 

papers  of  parliamentary  debates  are  so,  L.  621.     See  Shaul  v.  Brown,  28  Iowa, 

Wason  ET.  Walter,  L.  R.  4  Q.  B.  79.    So  87.     [The  rule  U  afflrmei  in  Stewart  r. 

are  fair  and  reasonable   commeot*  on  Sonnebom,  08  U.  8. 167;  Johns  t>.  Harsh, 

matters  of  pobUc  concern.  Ibid. ;  Kelly  fi2  Md.  323.] 

a*  Bona  fide  comntuilcatlons  to  one  in  persons  were  fit  objects  for  charity  were 

authority,  made  lo  procure  the  removal  held  privileged.  In  Waller  v.  Loch,  7  Q. 

Iram,  or  to  prevent  the  appointment  to,  a  B.  D.  619.   It  the  publication  is  prompted 

public  (rfBce  of  one  alleged  to  be  unfit,  are  by  other  motives  than  iliose  wliich  are 

privileged.     Dickeson  v.  Hllltsrd,  9  L.  R.  baaed  on  the  facts  which  give  the  privi- 

Ex.  70;  WietnaD  v.  Mabes,  45  Hich.  484.  lege,  thore  1*  no   protection.     Clark   r. 

A  report  of  a  meeting  of  poor-law  guar-  Molyneux.  3  Q.  B.  D.  287.     For  a  gen- 

dians  was  held  not  privileged,  in  Purcell  eral  statement,  see  Dickeson  b.  Hilliard, 

r.  Sowler,  2  0.  P.  D.  215.    The  answers  0  L.  R.  Ex.  79 ;  Atkinson  u,  Detroit  Free 

of  a  society  formed  to  aM^ertaln  whether  Press,  46  Mich.  841,  SI5  c(  tej. 
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provisions  in  tavor  of  giving  the  truth  in  evidence  are  to  be  found 
only  in  those  conHtitutiona  which  have  been  promulgated  long 
since  our  Revolution  ;  and  the  current  of  opinion  seems  to  have 
been  setting  strongly,  not  only  in  favor  of  erecting  barriers  against 
any  previous  restraints  upon  publications  (and  which  was  all 
that  the  earlier  st^es  of  the  Revolution  had  in  view),  but  in  favor 
of  the  policy  that  would  diminish  or  destroy  altogether  every  ob- 
stacle or  responsibility  in  the  way  of  the  publication  of  the  truth. 
The  subject  is  not  without  its  difficulties,  and  it  has  been  found 
embarrassiug  to  preserve  equally,  and  in  just  harmony  and  pro- 
portion, the  protection  which  is  due  to  character,  and  the  protec- 
tion which  ought  to  be  afforded  to  liberty  of  speech  and  of  the 
press.  These  lights  are  frequently  brought  into  dangerous  colli- 
sion, sod  the  tendency  of  measures  in  this  country  has  been  to 
relax  too  far  the  vigilance  with  which  the  common  law  sur- 
rounded and  guarded  character,  while  we  are  animated  with  a 
generous  anxiety  to  maintain  freedom  of  discussion.  The  con- 
stitution of  New  Tork  makes  the  facts  in  every  posisible  case  a 
necessary  subject  of  open  investigation ;  and  however  improper 
or  unfit  those  facts  may  be  for  public  information,  and  however 
painful  or  injurious  to  the  individuals  concerned,  yet  it  would 
seem  that  they  may,  in  the  first  instance,  be  laid  bare  before  the 
jury.  The  facts  are  to  go  to  them,  at  all  events ;  for  the  jury  are 
to  determine,  at  it  thaU  appear  to  them,  whether  the  motives  of 
the  libeller  were  good,  and  his  end  justifiable. 

The  act  of  Congi-ess  of  the  14lh  of  July,  1798,  made  it 
an  •  indictable  offence  to  libel  the  government,  or  Congress,  •  24 
or  the  President  of  the  United  States;  and  made  it  lawful 
for  the  defendant,  upon  the  trial,  to  give  in  evidence  in  his 
defence  the  truth  of  the  matter  contained  in  the  publication 
charged  as  a  libel.  This  act  was,  by  the  terms  of  it,  declaratory, 
and  was  intended  to  convey  the  sense  of  Congress,  that  in  prose- 
cutions of  that  kind  it  was  the  common  right  of  the  defendant  to 
give  the  truth  in  evidence.  So  the  case  of  The  People  v.  Orotttrell, 
in  New  York,  was  followed  by  an  act  of  the  legislature,  on  the 
6th  of  April,  1806,  enacting  and  declaring,  that  in  every  prosecu- 
tion for  a  libel  (and  which  included  public  and  private  prosecu- 
tions) it  should  be  lawful  for  the  defendant  to  give  in  evidence 
ID  his  defence  the  truth  of  the  matter  charged ;  but  such  evi- 
dence was  not  to  be  a  justification,  unless,  on  the  trial,  it  should 
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be  made  satisfactorily  to  appear  that  the  matter  chained  at 
libellous  vBs  published  with  good  motives  and  for  justifiable 
ende,  and  this  was  the  whole  extent  of  the  doctrine  which  had 
been  clumed  in  favor  of  the  press  iu  the  case  of  the  PtopU  t. 
OrotwKll. 

There  appears  to  hav«  been  some  contrariety  of  opinion  la  the 
English  books  on  this  point,  whether  a  defendant  in  a  private 
action  apon  a  libel  could  be  permitted  to  justify  the  charge  by 
pleading  the  truth.  But  the  prevailing  and  the  lietter  opinion  is, 
that  the  truth  may,  in  all  oases,  be  pleaded  by  way  of  justifica* 
tion,  in  a  private  action  for  damages,  ai'ising  from  written  or 
printed  defamation,  as  well  as  in  an  aotinn  for  slanderous 
words,  (a)  The  ground  of  the  private  action  is  the  injury 
*2S  which  the  party  has  sustained,  and  his  consequent  *  right  to 
damc^es  as  a  recompense  for  that  injury ;  but  if  the  charge, 
in  ita  sabstance  and  measure,  be  true  in  point  of  fact,  the  law 
considers  the  plaintiff  as  coming  into  court  without  any  equitable 
title  to  relief.  And  yet  it  ia  easy  to  be  perceived  that,  in  the  case 
of  libels  upon  private  character,  greater  strictness  as  to  allowing 
the  truth  in  evidence,hy  way  of  justification,  ought  to  be  observed 
than  in  the  case  of  public  prosecutions ;  for  the  public  have  no 
interest  in  the  detail  of  private  vices  and  defects,  when  the  indi- 
vidual charged  is  not  a  candidate  for  any  public  trust ;  and  pub- 
lications of  that  kind  are  apt  to  be  infected  with  malice,  and  to 
be  very  injurious  to  the  peace  and  happiness  of  fomihes.    If  the 

(a)  Holt,  C.  J.,  11  Mod.  99;  8  Bl.  Comm.  12G;  BnUer  N.  P.  8;  J'AUran  v. 
Stewart,  1  T.  S.  748  j  ]  Stsrkie  on  Sluder  and  Libel,  WepdeU'*  ed.  IM^  SIO,  note. 
Id  HM*achiuett(,  a  lUtute  puted  in  March,  1827,  not  oDlf  allow*  the  tmtli  to  be 
pleaded  bjr  waj  of  jnBt[flcation  in  aL  actiona  for  libels,  as  well  as  for  oral  ilander, 
but  eTet;  Inference  lo  be  drawn  from  inch  a  plea  In  admission  of  the  fact  of  pab- 
Ucatlan,  or  of  malice.  If  the  plea  be  not  prored,  is  destTDjed.  The  statute  tSorii 
facility  and  encoDntgemeiit  to  the  plea.  This  ilatute  Is  anid  to  hare  be«n  pasted  in 
consequence  of  a  decision  ol  the  Supreme  Conrt  of  Massachnselts,  In  the  case  of 
Jackson  v.  Stetson  snd  Wite,  U  Mass.  4S,  that  a  plea  of  jvitifieatim,  accompanjing 
tfae  gatenl  iuut,  was  proof  of  the  spesking  of  tlie  words,  aod  that  If  the  defendant 
fail«d  to  eatabltsh  it  by  proof,  the  plea  was  evidence  of  raalice.  The  stAtnte  has 
been  said  to  be  only  declaratory  of  the  common-law  rule,  and  it  Is  undonhtedlj  just  and 
tme,  that  a  failure  to  prove  tbe  plea  of  jnatiflcation  wilt  not  deprlTs  the  defendant 
of  the  right  of  addoclDg  roch  evidence  fn  mitigation  of  damagee  nnder  the  general 
bine  at  would  have  been  admissible  if  a  plea  of  Joitlflcation  had  not  aceompsaied  It 
Starkle  on  Slander  and  Libel,  i.  Amer.  ed.  1B43 ;  Int.  by  Wendell,  4»-fi6.  Putting  a 
plea  in  Jnstlflcation  of  a  charge,  and  failing,  is  erldence  of  malice  and  aggravation  ot 
damagea.    Warwick  v.  Fovlket,  la  H.  ft  W.  fiOT ;  Nation  >.  Back,  6  Cowot,  WO. 
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libel  was  made  in  order  to  expose  to  the  public  eye  peisonal 
defects,  or  misfortuaes,  or  vices,  the  proof  of  the  truth  of  the 
chai^  would  rather  aggravate  than  lesseD  the  baseness  aod  evil 
tandeucf  of  the  publication ,-  and  tliere  is  much  justice  and  sound 
policy  in  the  opinion,  that,  in  private  as  well  as  public  prosecu- 
tions for  libels,  the  inquiry  should  be  pointed  to  the  innocence 
or  malice  of  the  publisher's  intentions.  The  trutb  ought  to  be 
admissible  in  evidence  to  explun  that  intent,  and  not  in  every 
instance  to  justify  it.  (a)  The  guilt  and  the  essential  ground  of 
action  for  de&matioo  consists  in  the  malioioua  intention ;  and 
when  the  mind  is  not  in  fault,  no  proeeoudou  can  be  sus- 
tained. (&)  On  the  other  *  hand,  the  truth  may  be  printed  *  26 
ftnd  published  maliciously,  and  with  an  evil  intent,  and  for 
no  good  purpose,  and  when  it  would  be  productive  only  of  private 
misery,  and  public  scandal  and  disgrace.  (<t) 

(a)  TiDDliu  in  Intt  4  4. 1 1  Edin.  Berlew,  xxrii.  103,  U2 ;  xixrlL  307. 

{b)  We  faave  a  reinukable  illaalration  cf  thit  principle  in  «  deciiion  dted  by  Lord 
Coke,  when  at  the  bar,  and  arguing  the  caoae  of  Brook  d.  Montague  (Cm.  Jac.  01). 
A  preftcher,  in  bit  iprmon,  recited  a  (tor?  ont  of  Fox'a  Martyrology,  of  one  Green- 
wood, ai  being  a  rei7  tricked  man  and  a  penecntor,  who  died  under  algnal  Tiiitation* 
of  God'i  diipleamre.  He  preacher  intended  to  Bhow,  by  that  example,  the  judg- 
ment of  ProTidence  npon  great  ainnen ;  bnt  he  waa  totally  mlitaken  ai  to  the  fact, 
for  Greenwood  waa  not  dead  nor  diaeaaed,  bot  preeent  at  the  preaching  o(  the  aermon. 
Be  brought  hia  action  tor  ttie  defamadon )  and  Che  court  inatrticted  the  Jury,  that  the 
defendant  baring  read  and  delircrcd  the  word*  aa  a  matter  of  biatoiy,  and  withoat 
snj  evil  intention,  waa  not  liable  in  damaget. 

(a)  Though  the  plaintiff,  in  an  action  for  a  llbe).  make*  the  nmtal  bnt  nnneeeaaaiT 
arement  tn  the  declaration,  of  hia  general  good  credit  And  character,  the  defendant 
cannot  go  into  proof  of  hia  general  bad  character,  b;  way  of  mitigation  of  damagei, 
W  in  aapport  of  arcmentt  in  hia  plea  to  that  effect.  Kor  can  the  plaintiff,  in  order 
to  rebut  the  defence,  go  into  evidence  of  hi*  general  good  character,  when  the  satne 
li  not  impeacbed.  Coniirall  v.  Blchardion,  Ryan  &  Moody,  80G ;  Stow  r.  Convene, 
8  Conn.  826;  Matthews  n.  Huntley,  9  N.  II.  146.  A  ptaintiS  cannot  be  expected, 
and  ought  not  to  be  required,  to  go  Into  proof  of  lo  general  a  nature,  and  his  good 
character  ia  alwaya  preaumed  in  law,  unleia  by  evidence  of  particular  facta,  fairly 
and  apedflcally  put  in  laaue,  that  preaumption  be  negatived.  Baron  Wood  vindicated 
thiaralewith  great  energy  and  eOect,  in  JoneacSlerena,!]  Price,  236;  andthecaae 
of  Tbe  EarL  of  Leiceiler  v.'Walter,  2  Campb.  N.  F.  261,  waa  overruled  by  the  Court 
of  Exchequer. 

In  England,  the  defendant  In  an  action  of  slander  may  give  In  evidence,  under  the 
pnnal  laatie,  any  defence  except  that  which  amounts  to  a  Jnatiflcation  of  the  charge, 
•a,  tor  instance,  the  tmth  of  it,  and  the  statute  of  limitations.  Introduction,  X,  97, 
U  1  SUrkle  on  Slander  and  Libel,  and  the  notes  to  1.  402  to  4(M,  by  Mr.  Wendell, 
the  learned  editor  of  the  American  edition.  The  defence  of  privileged  communl- 
catloD*  may  be  given  in  evidence,  and  need  not  be  specially  pleaded  when  It  goes  to 
■bow  DO  malice,  and  the  question  of  malice  if  a  qneatioB  of  fact  for  a  Jury.  LilUa 
Tou  11.-8  [88] 
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3.  Ot  F«noiial  Liberty  and  Seowlty.  —  (1.)  Writ  qf  Mabeat 
Corpus.  —  The  right  of  personal  liberty  is  another  absolute  right 
of  individuals,  which  has  long  been  a  favorite  object  of  the  Eng- 
lish law.  It  is  not  only  a  constitutional  principle,  as  we  have 
already  seen,  that  no  person  shall  be  deprived  of  his  liberty  with- 
out due  process  of  law,  but  effectual  provision  is  made  against 
the  continuance  of  all  unlawful  restraint  or  imprisonment,  hy  the 
security  of  the  privilege  of  the  writ  of  haheai  corpus. 

Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place  or  whatever  may  be 
the  manner  iu  which  the  restraint  ia  effected,  (i)  Whenever  any 
person  is  detained  with  or  without  due  process  of  law,  unless  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  wansnt 
of  commitment,  or  unless  such  person  be  s  convict,  or  legally 
charged  in  execution,  he  is  entitled  to  bis  writ  of  hcd>eas  corpus. 
It  is  a  writ  of  right,  which  every  person  is  entitled  to,  ex  merito 
jvAticia  ;  (c)  '  but  the  benefit  of  it  was,  in  a  great  degree,  eluded 

V.  Price,  6  Ad.  &  El.  645.  The  f  kcu  oaghi  not  to  be  spedftllr  plesded  in  bar  m  t 
JiuliflcMtloD,  when  the;  do  not  uuoant  to  it  on  (he  face  of  the  plea ;  for  whether  the 
Ubel  wu  with  or  witliont  mtllce  onnot  ippear  in  the  pleading,  and  Is  matter  for 
a  jury.  Tuirill  v.  Dollowa;,  IT  Wend.  420;  a.  c.  26  id.  383.  See  1  Starkie,  lot 
27-36,  88-49.  The  casct  of  Cooper  c.  Barber,  24  Wend.  105,  and  Cooper  v.  Weed 
and  others,  died  b;  Hr.  Wendell,  tn  his  inlercKting  Introductioo  to  liii  edition  at 
Slarkie,  I  apprehend  irere  not  correct);  decided,  so  far  as  eridence  of  the  n)atten 
contained  In  ihe  notice  annexed  to  the  pleas  was  not  permitled  lo  go  to  the  Jnrj, 
to  explain,  mitigate,  and  repel  the  inference  of  malice.  The  observations  of  Mr- 
Wendell  on  those  cases  appear  lo  be  well  founded,  and,  unless  the  jar;  are  permitted 
to  take  cogniiance  of  the  question  of  malice,  and  of  all  the  circumstances  attending 
tlie  publication,  grievous  injoitice  ma;  I>e  inflicted  upon  s  defendanL 

In  1843,  the  statute  of  6  &  7  VIcL  c.  06,  was  passed  for  the  amendment  of  the  law 
of  defamation  and  libel.  It  provided  that,  in  actions  for  defamation,  the  truth  of  the 
matters  charged  should  not  be  a  defence,  unless  It  were  proved  ;  also,  that  the  pub- 
lleation  was  for  the  public  benefit,  and  that  the  defendant  miglit  give  his  apologj  in 
evidence  in  mitigation  of  damages. 

(&)  2  IneC  589.  Words  may  constitute  an  Imprisonment,  if  thej  impose  a  restraint 
upon  tlie  person,  and  he  be  accordingly  restrained  and  submits.  Homer  d.  Battjn, 
Bolter  N.  P.  02;  Pike  v.  Hanson,  9  N.  H.  491. 

(c)  4  Inst.  290. 

1  But  the  conrt  may  consider  whether,  face  of  the  petition  that  the  petitioner 

upon  the  facts  presented  in  the  petilion  would  not  be  entitled  to  a  discharge,  the 

for  the  writ,  the  prisoner.  If  brought  be-  writ  wiU  not  be  Issued.     Sims'i  Case,  T 

fore  it,  oould  be  discharged.    Ex  parte  Cush.  285;  Passoiore  Williamson's  Case, 

Hilligan,  4  Wallace,  2;  Ex  parit  Keeler,  26  Penn.  St.  9;   h  re  Griner.  16  Wis. 

Hemp.  300.    And  when  It  appears  on  the  423. 
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in  England,  prior  to  the  statute  of  Charles  II.,  as  the  judges  only 
awarded  it  in  term  time,  and  they  assumed  a  discretioiiary  power 
of  awarding  or  refusiug  it.  (d)  The  explicit  and  peremp- 
tory •  provisions  of  the  statute  of  31  Charles  II.  c.  2,  restored  "  27 
the  writ  of  habeat  corpus  to  all  the  efficacy  to  which  it  was 
entitled  at  common  law,  and  which  was  requisite  for  the  due 
protection  of  the  liberty  of  the  subject.  That  statute  has  been 
reenacted  or  adopted,  if  not  in  terms,  yet  in  substance  and  efiect, 
in  all  the  United  States,  (a)  The  privilege  of  this  writ  is  also 
made  an  expi-ess  constitutional  right  at  all  times,  except  in  cases 
of  invasion  or  rebellion,  by  the  Coustitution  of  the  United  States, 
and  by  the  constitutions  of  most  of  the  states  in  the  Union.  The 
dljzens  are  declared,  in  some  of  these  constitutions,  to  be  entitled 
to  enjoy  the  privilege  of  this  writ  in  the  most  "  free,  easy,  cheap, 
expeditious,  and  ample  manner ; "  and  the  right  is  equally  perfect 
in  those  states  where  such  a  declaration  is  wanting.  The  right 
of  deliverance  from  all  unlawful  imprisonment,  to  the  full  extent 
of  the  remedy  provided  by  the  Habeai  Oorpiu  Act,  is  a  common- 
law  right ;  and  it  ia  undoubtedly  true,  as  has  been  already  ob- 
served, (()  that  the  common  law  of  England,  so  far  as  it  was 

{d)  3  BuUt  27.  Tbe  writ  of  habtai  corpiu  hftd  been  in  EngUnd,  from  the  time  of 
Magna  Charta,  a  matter  ot  right,  bnt  generally  and  fatall;  dUrpgarded  in  cases  re- 
laUng  to  the  goTemnient.  The  illegal  and  arbltrar;  Impriaonmenti  by  the  prir^ 
conncU  and  crown  offlcen  under  Elizabeth  gave  rise  to  an  imprewiTe  addreu  from 
the  common-law  jndgei,  in  IGQI,  to  Chancellor  Hatlon  and  Lonl  Burleigh,  compliin- 
)Dg  of  them  In  just  and  manly  terms.  Andenon's  Rep.  i.  297.  Mr.  HalUm,  in  hli 
Constitutional  History  of  England,  L  SlT-320,  gives  from  an  original  manuscript  in 
tlie  British  Mnsenm  a  more  full  and  correct  copy  of  this  remarkable  docnmenl,  lo 
honorable  to  the  judges  of  the  common-law  courts.  Bnt  afterwards,  in  1827,  when 
certain  tnighti  were  imprisoned  by  tlie  Bpecial  command  of  tbe  king,  for  not  yielding 
to  the  forced  loan,  the  Court  of  K.  B.  refused  to  bail  or  discharge  tlietn  upon  Aabecu 
eerjnu,  though  no  cause,  other  than  the  king's  comnianil,  was  returned. 

(a)  See.  for  instance,  the  HabeoM  Corjnu  Act  in  Massachusetts  of  Iflth  March, 
ITBfi,  And  MaBUU;hnietta  Revised  Statutes,  1886,  part  8,  tit,  4,  o.  Ill ;  the  Habaat 
CoTTJUi  Act  of  South  Carolina  of  1712,  and  referred  to  in  2  Bay.  563,  and  2  Const.  Rep. 
ene ;  the  Habmi  Corjnii  Act  of  North  Carolina,  R.  S.  18B7,  i.  314  ;  the  Habeiu  Corjnm 
Act  of  Pennsylrania  of  18lh  Feb.  17S6,  and  referred  lo  in  1  Blnney,  874  ;  the  ffabrat 
Corpa*  Act  at  New  York  of  1787  and  1801 ;  the  Bnbeai  Corpiu  Act  of  New  Jersey  of 
1795;  the  niibeai  Corpiu  Act  ot  Ohio,  Statute  Law  of  Ohio,  1831,  and  of  Connectl- 
cnt.  Revised  Statutes  of  Conneclicut,  1821,  and  Slalutei  of  Connectlcnt,  183e,p.388i 
Ordinance  of  Congress  of  July  18,  1787,  for  the  government  of  the  territory  of  tbe 
Dnited  States  northwest  of  tbe  river  Ohio ;  Territorial  Act  ot  Michigan,  of  April  12, 
1S27 ;  the  Habeat  Corpai  Act  of  Indiana,  1838 ;  tbe  BiAtat  Corpiu  Act  of  Arkuiaa^ 
a  Statntei,  p.  431 

(&)  See  1.  84S. 
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applicable  to  oar  circamatances,  was  brought  over  by  our  an- 
ceBUirs,  upon  their  em^ration  to  thia  couutrj.  The  Revcdution 
did  not  involve  in  it  any  abolition  of  the  common  law.  It  ww 
rather  calculated  to  strengthen  and  invigorate  all  the  just  prin- 
ciples of  that  law,  suitable  to  our  state  of  society  and  juris- 
prudence. It  has  been  adopted  or  declared  in  force  by 
'  28  *  the  constitutions  of  some  of  the  states,  (a)  and  by  statute 
in  others ;  (&)  and  where  it  has  not  been  so  explicitly 
adopted,  it  is  nevertheless  to  be  considered  as  the  law  of  the 
land,  subject  to  the  modifications  which  have  been  suggested, 
and  to  express  legieUUve  repeal,  (c)  We  shall,  accordingly,  in 
the  course  of  these  lectures,  take  it  for  granted  that  the  common 
law  of  England,  applicable  to  our  situation  and  governments,  is 
the  law  of  this  country,  in  all  cases  in  which  it  has  not  been 
altered  or  rejected  by  statute,  or  varied  by  local  us^es,  under 
the  sanction  of  judicial  decisions. 

The  substance  of  the  provisions  on  the  subject  of  t^e  writ  of 
habeat  eorput  may  be  found  in  the  statute  of  81  Charles  II.  o.  2, 
which  is  the  basis  of  all  the  American  statutes  on  the  subject. 
The  statute  of  New  York,  of  1787,  was  a  literal  transcript  of  the 
English  statute ;  and  the  S(J>eat  Corpui  Act,  in  the  subsequent 
revisions  of  the  New  York  statute  code,  in  1801  and  181S,  was 
essentially  the  same.  But  the  New  York  statute  of  1818  (<f) 
enlarged  the  extent  of  the  application  of  the  writ ;  and  this  has 
been  the  case  also  in  Pennsylvania,  (e)  It  gave  to  the  officer, 
before  whom  the  writ  was  returned,  authority  to  revise  the  cause 
of  commitment,  and  to  examine  into  the  truth  of  the  facts  alleged 
in  the  return.  The  English  statute  of  66  Geo.  III.  o.  100,  con- 
ferred the  like  power.  By  the  New  York  Revised  Statutes,  which 
went  into  operation  on  1st  January,  1830,  all  the  statute  provi- 
sions on  the  subject  of  the  writ  of  habeas  eorput  were  redigested, 
and  some  material  amendments  and  more  specific  directions  added. 
Instead  of  referring  to  the  English  statute  of  Charles  II.,  we 
*  29  will  take  notice  of  the  substance  of  the  revised  statute  *  of 
New  York,  and  which,  no  doubt,  contains  equally  the  sub- 
stance of  the  statute  provisions  on  the  subject  in  every  state  of 

(o)  Coiutitntioiu  of  New  York  and  New  3enej. 

lb)  FenntyWuiia  and  Virginia.    See  Abo  i<ipra,  i.  4TS. 

(c)  2  N.  H.  44 ;  Hanhall,  C.  3.,  In  U*iiigttoti  o.  Jeffenon,  4  EmU,  L.  J.  78. 

(d)  Sera.  41,  c.  277.  {']  1  BiniM?,  876. 
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tiie  Union  (for  tbey  are  all  taken  from  the  same  source),  with 
tiie  remedy  and  the  Banotions  somewhat  extended. 

All  persons  restrained  of  their  liberty,  under  any  pretence 
whatsoever,  are  entitled  to  prosecute  the  writ,  unless  they  be 
persons  detained :  (1.)  By  process  from  any  conrt  or  judge  of  the 
United  States  having  eiclusive  jurisdiction  in  the  case.'  (2.)  Or 
by  final  judgment  or  decree,  or  execution  thereon,  of  any  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,  other  than  in  the 
ease  of  a  commitment  for  any  alleged  contempt,  (a)  The  appli- 
cation for  the  writ  must  be  to  the  Supreme  Court,  or  chanoeilor, 
or  a  judge  of  the  court,  or  other  o£Bcer  having  the  powers  of  a 
judge  at  chambers ;  and  it  must  be  by  petition  in  writing,  signed 
by  or  on  behalf  of  the  party ;  and  it  must  state  the  grounds  of 
the  application,  and  the  fact  must  be  sworn  to.  (6)  The  English 
statute  did  not  require  the  petition  to  be  verified  by  the  oath  of 
the  applicant.  The  penalty  of  $1,000  is  given  in  favor  of  the 
party  ^grieved,  against  every  officer  and  every  member  of  the 
court  assenting  to  the  refusal,  if  any  court  or  officer  authorized  to 
grant  the  writ  shall  refuse  it  when  legally  applied  for.  (_o)  The 
penalty  for  refusal  to  grant  the  writ  was,  by  the  English  statute, 
confined  to  the  default  of  the  chancellor  or  judge  t»  vacation  time  ; 

(a)  New  Tork  BeiheA  SUtatu.  II.  663,  Met.  21,  22. 

lb)  lb.  »ect.  2S,  25. 

(c)  lb.  lec.  Bl.  The  Habeai  Corpm  Act  in  Elinoii  conflnei  the  liabllltj  of  the 
Judge  to  a  pen&lty  for  refilling  to  inae  a  writ  of  habtai  corput,  when  legallj  applied 
for,  to  K  "  corrupt  refuul."  Rerised  Laws  of  Illinoig,  ed.  1S33,  p.  S27.  The  lUtute 
law  of  ConDecticut  ii  lilent  at  to  any  penaltj  upon  any  court  or  jodge  who  does 
not  grant  the  writ.  It  onlj  declaret  it  to  be  Ihe  duly  of  the  court  or  chief  jnttice,  on 
doe  application  and  affldarita,  to  allow  the  writ.  Statute*  of  Connecticut,  1838, 
p.  336.  The  Uabaai  Corpat  Act  of  Virginia  and  of  North  CaroUna  it  a  transcript  of 
the  Engliih  ttaCute,  and  confine*  the  remedy  for  a  refusal  by  the  jndge  of  the  writ 
u  BoeatioH  limt,  to  an  action  by  the  party  aggriered.  R.  C.  of  Tlrginia,  32R ;  N.  C. 
B.  S.  1.  816.  So  doei  the  «tatate  of  New  Jertey  of  1847,  p,  2W.  Tbe  Babetu  Corpm 
Act  of  MiuiMlppi  make*  the  refntal  or  neglect  of  any  Judge  or  Judge*  to  grant  the 
writ  a  high  mitdemeanor  and  an  impeachable  oOence.  R.  C.  of  MlsBisBippi,  1834, 
p.  224.  The  Re* ited  System,  reported  by  Mr.  Pray,  rcducet  the  penal  part  of  thi* 
proTition  to  a  penalty  of  11,000  (a  the  party  aggrieTed,  but  it  makes  0»  ttvrt  <x 
every  Jndge  thereof  attenUag  liable  to  it.  Bo  the  R.  L.  of  Mttiourl,  IttSG,  p.  SOT, 
applie*  the  penalty  to  any  court  or  magistrate  refuting  the  writ.  [The  granting  of 
a  writ  of  habtoM  corpu*  la  not  a  matter  of  cooise  in  Teiut.  The  court,  to  which 
application  It  made,  mnit  hare  "  probable  cante  to  belieTe  "  that  the  party  appiyloft 
for  tbe  writ  "  it  detained  In  cottody  without  lawful  authority."  Jordan  n.  State,  14 
Texai,486.] 

1  Bat  tee  L  401,  n.  I. 
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whereas  the  penalty  and  suit  for  refusal  to  grant  the  writ  applies, 
nnder  the  New  York  statute,  to  the  judges  of  the  Supreme  Court, 
sitting  in  court,  in  term  time.  This  is  the  first  instance,  in  the 
history  of  the  Euglinh  law,  that  the  judges  of  the  highest  common'- 
law  tribunal.  Bitting  and  acting,  not  in  a  ministerial  but  in  a 
judicial  capacity,  are  made  responsible,  in  actions   by  private 

Boitore,  for  the  exercise  of  their  discretion,  according  to 
•  80    "  their  judgment  in  teira  time,  (a) '    If  the  person  to  whom 

the  writ  is  directed,  or  on  whom  it  is  served,  shall  not 
promptly  obey  the  writ,  by  making  a  full  and  explicit  return,  and 
shall  fail  to  produce  the  party  without  a  sufficient  excuse,  he  is 
liable  to  be  forthwith  attached  and  committed,  by  the  person 
granting  the  writ,  to  close  custody,  until  he  shall  have  obeyed 
the  writ.  (()  The  former  statute,  instead  of  this  summary 
remedy,  gave  a  penalty  to  the  party  ^grieved,  recoverable  by 

(a)  See  Tales  o.  I^niing,  6  John*.  282 ;  6  id.  3ST,  b.  o.,  where  the  prindple  of 
the  Engtiih  lav  on  this  aubject  is  coiKidered  an'l  recognized;  [Bradle;  v.  Fisher, 
13  WbIL  836;  Fray  f.  Blackbam,  8  Beit  &  Sm.  676;  Kemp  n.  Neville,  10  C.  B.  v.  s. 
628;  Scott  e.  SUnifleld,  L.  R.  8  Ei.  22).  See,  howeTer,  the  remulu  of  Cocltburn, 
C.  J.,  in  Thomas  u.  Churton,  2  Beit  &  Sm.  476,  479 ;  and  Dnwkini  u.  Lonl  Pauiet, 
L.  R.  6  Q.  B.  92;  RnndaU  k.  Biigham,  7  WsU.  528.  630.]  The  MusachuBetIa 
Babeat  Carpia  Act,  in  their  Revieed  Staintei  of  183(1,  does  not  contain  degrading 
penaltirs  hanging  over  the  courts  and  Judges.  It  does  not  presume  tliat  the;  wiU,  in 
such  particular  cases,  more  than  in  Ktij  other,  be  wanting  In  tlieir  duty. 

(&)  New  York  KeTised  Statutes,  u.  CS6,  sec.  34. 

'  If.  upon  the  return  of  the  writ,  it  51,  M;  People  v.  Sheriff,  20  Barb.  623. 

appean  that  the  party  is  committed  by  The  sufficiency  of  the  form  of  the  com- 

a, court  of  competent  jurisdiction  under  mitment  may  also  lie  examined.    People 

a  regular  process,  the  regularity  of   the  v.  Sheriff,  mpra.    In  Addison  on  Tort*,  c. 

Judgment  on  which  he  is  committed  trill  14,  sec.  1,  it  is  I^d  down  tliat  the  rali^ty 

not  be  inquired  into.  Wyeth  r.  Richard-  of  the  commiiment  by  a  judge  of  an  in- 

Bon,  10  Gray,  240,  242;  sahjoct  to  the  ferlorcourt  maybe  tested  by  fciftmi  corpus, 

exceptions,  however,   that  slate   courts  citing  In  re  Boyce,  2  E[.  &,  Bl.  621.     See 

cannot  interfere  with  persnUB  imprieoned  People  v.  Tompkins,  1  Parker  Crim.  R. 

under  authority  of  the   United   States,  224,  and  cases  cited.  People  u,  Martin,  ib. 

anlf,  i.  401,  n.  1 :  nor  federal  courts  with  187  ;  Ez  j-arle  Keelcr,  Hemp.  30fl  ;  Sute 

prisoners  confined  by  alaie  process,  except  v.  Schletnn,  4  Harr.  (Del.)  678;  £x  parte 

that  they  may  teati^  as  witnesses.  Ex  VaaAemaD,3Blatc1if.  160.  Thesupreme 

parte  Dorr.  3  How.  103.    When  the  wnnt  court  of  Massachnsetls  lias  power  to  in- 

flf  jurisdiction  of  the  court  making  the  quire  on  hal/rai  rorpiu  into  the  lawfuIneB* 

commitment  appears  on  the  face  of  the  of  imprisonments  by  order  of  the  House  of 

proceedings,  the  prisoner  may  1m  dis.  Representatives  of  the  stale.    Burnham 

charged  on   hahtai   eorpai.      Herrick   c.  o.  Morrissey,  H  Gray,  220. 
Smith,  1  Gray,  1.  GO ;  Adama  o.  Vose,  ih. 
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suit.  The  party  suing  out  the  writ  is  to  be  remanded,  if  de- 
tained: (1.)  By  process  from  any  coui-t  of  the  United  States 
bavlDg  exclusive  jurisdiction.  (2.)  Or  by  virtue  of  a  final  decree, 
or  judgment,  or  process  thereon,  of  any  competent  court  of  civil 
or  criminal  jurisdiction.  (8.)  Or  for  any  coutempt  specially  and 
plainly  charged,  by  some  court  or  person  having  authority  to 
commit  on  such  a  chai^,  and  when  the  time  for  which  the  party 
may  be  legally  detained  has  not  expired,  (c)  If  the  party  be  in 
custody  by  civil  process  from  a  competent  power,  he  may  be  dis- 
charged when  the  jurisdiction  hag  been  exceeded,  or  the  party 
has  become  entitled  to  his  discharge,  or  the  process  was  unduly 
issued,  or  was  not  legally  authorized.  But  no  inquiry  is  to  be 
made  into  the  legality  of  any  process,  judgment,  or  decree,  or  the 
justice  or  propriety  of  the  commitment  in  the  case  of  persons 
detained  auder  process  of  the  United  States,  where  the  court  or 
officer  has  exclusive  juiisdiction ;  nor  where  the  party  is  detained 
under  the  final  decree  or  judgment  of  a  competent  court;  nor 
where  the  commitment,  made  by  any  court,  officer,  or  body, 
according  to  Ihw,  Is  for  a  contempt,  and  duly  charged.  The 
remedy,  if  the  case  admits  of  one,  is  by  certiorari,  or  writ  of 
error,  (d)  The  court  or  officer  awarding  the  writ  may,  in 
other  cases,  examine  into  *  the  meritK  of  the  commitment,  *81 
and  hear  the  allegations  and  proofs  arising  thereon  in  a  sum- 
mary way,  and  dispose  of  the  party  as  justice  may  require,  (a) 

(c)  Kew  York  BeTised  Statutes,  il  EOT,  aec.  40. 

(J)  lb.  MS,  lec.  41 ;  The  People  ».  CkmcIs,  G  Hill  (N.  T.).  104.  Id  the  uie  of 
The  Comman wealth  v.  Keeper  of  Debtor's  Apartment,  1  Aali.  (Penn.)  10,  it  wm 
declared  not  to  be  competent,  upon  haUut  corpui,  to  inquire  into  tlie  rcgularit)'  at  the 
proceedings  o(  another  competent  court,  nor  for  a  lingle  jmlge  to  revise  the  judg- 
ment of  any  other  court.  The  opinion  of  the  Supreme  Court  o(  New  York,  in  the 
caw  of  J.  V.  N.  Yatei,  4  Jolms.  SIT,  was  to  the  same  effect,  and  that  opinion  is  snp- 
ported  hy  the  Chief  Jnstii:e  of  PennsyUaniA,  in  the  case  of  The  Commonwealth  v. 
Leek;,  1  Watts,  6S ;  N.  Y.  Revised  Sututei,  ii.  538,  sec.  42.  If  il  appears  plainlj,  on 
the  return  of  the  writ  of  habtar  carput,  that  the  prisoner  standi  committed  for  a  con- 
tempt adjudged  against  him  b;  the  British  House  of  Commons,  or  by  any  tribunal  or 
court  of  competent  juritdlction.  the  party  awarding  the  writ,  or  before  whom  it  U 
brought,  cannot  judge  of  the  contempt,  or  bail  the  prisoner,  hut  must  Immediately 
remand  him.  The  adjudication  is  a  conviction,  and  the  commitment  an  execution. 
Mnrray's  Case,  1  WIU.  299 ;  Crosby's  Case,  3  Wils.  18B ;  Hobhouae'i  Case,  SB.* 
Aid.  42a 

[a)  lb.  sees.  4S-48.  The  Hassachasetts  and  Connecticut  Rerised  Statutes  give 
the  tike  power  of  examination  and  trial  on  the  return  of  the  writ  of  latitat  oarjnu. 
Ha««achuietu  Bevised  Slatates,  1886,  pt.  8,  tit.  4,  c.  Ill ;  Revised  Sututet  of  Con- 
Kcticut,  ISiil,  p.  see,  and  of  1888,  ^  887. 

[89] 


Id  b,  Google 


•  8S  OF  THB  BIGHTS  OP  PBE80NB.  [PABT  IT. 

A  peraoa  disohai^ed  upon  habeat  eorpu»  is  not  to  be  reimpruoaed 
for  the  same  cause ;  but  it  is  not  to  be  deemed  the  same  cause  if 
he  be  afterwards  committed  for  the  same  cause  by  the  legal  order 
of  the  court  in  which  be  was  bound  to  appear,  or  in  which  he 
may  be  indicted  and  convicted ;  or  if  the  discharge  was  for  defect 
of  proof,  or  defect  in  the  commitment  in  a  criminal  case,  and  he 
be  again  arrested  on  sufficient  proof  and  legal  process ;  or  if  in  a 
civil  case,  or  discharge  on  mesne  process,  he  be  arrested  on  exe- 
cation,  or  on  mesne  process  in  another  suit,  after  the  first  suit 
is  discontinued.  (A)  And  finally,  if  any  person  solely,  or  as  a 
member  of  any  court,  or  la  execution  of  any  order,  knowingly 
reimprisoa  such  party,  he  forfeits  a  penalty  of  $1,250  to  the 
party  a^rieved,  and  is  to  be  deemed  guilty  of  a  misdemeanor, 
and  liable  to  fine  and  imprisonment,  (c)  This  last  provision  is 
distinguished  from  that  in  any  former  statute  on  the  subject,  by 
applying  the  penal  sanction  to  the  members  of  any  court  acting 
judicially,  and  by  making  the  act  of  reimprisonment  an  indictable 
offence. 

Thia  is  the  substance  of  the  efficacious  remedy  t^inst  the 
abuse  of  the  right  of  personal  liberty,  afforded  by  the  celebrated 
writ  of  haheaa  eorput.  By  the  specific  provisions  which  we  have 
considered,  the  remedy  for  all  unjust  detention  is  distinctly 
marked  ;  and  even  in  oases  of  valid  imprisonment,  care  is  taken 
that  it  be  not  unreasonably  or  nnnecessarily  protracted.  PersoM 
confined  upon  any  criminal  charge,  and  who  shall  not  have  been 
indicted,  are  to  be  discharged  within  twenty-four  hours  after  the 
discharge  of  a  grand  jury  of  the  county,  unless  satisfactory 

•  32   cause  be  shown  for  the  delay,  (d)     ■  And  prisoners  indicted 

are  to  be  tried  at  the  next  court  after  such  indictment 
found,  or  they  will  be  entitled  to  be  discharged,  unless  the  trial 
was  postponed  at  their  instance,  or  satisfactory  cause  shown  by 
the  public  prosecutor  for  delay,  (a)  If  there  be  good  reason  to 
believe  that  a  person  illegally  confined  will  be  canied  out  of  the 
state  before  he  can  be  relieved  by  habeat  corpus,  the  court  or 
officer  authorized  to  issue  the  writ  may,  by  warrant,  cause  the 
prisoner  and  the  party  so  detaining  him  to  be  forthwith  brought 
up  for  examination,  and  be  dealt  with  according  to  law.  (6) 

[b)  N.  T.  ItcTlted  SUtntea,  iL  671,  tec.  59.  (c)  lb.  671.  672,  kc».  60, 61. 

\d)  lb.  768,  sec  86.  (a)  lb.  787,  •ect.2S,29. 

\b)  New  York  ReTiied  Statutei,  U.672,MM.ee,a8,«7,    Thejudge*  In  EnsUnd.iii 
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The  Baheaa  Corjna  Act  has  almyB  been  considered  in  Eng- 
land as  a  stable  bulwark  of  civil  libertji  and  nothing  similar  to 
it  can  be  found  in  any  of  the  free  commonwealths  of  aotiqui^. 
Its  excellence  consists  in  the  easy,  prompt,  and  efBcient  remedy 
afforded  for  tUl  unlawful  impTiwDment,  and  personal  liberty  is 
not  left  to  rest  for  its  security  upon  general  and  abstract  declara- 
tions of  right. 

In  addition  to  the  benefit  of  the  writ  of  Jiaheat  corput,  which 
operates  merely  to  remove  all  unlawful  imprisonment,  the  party 
f^grieved  is  entitled  to  his  private  action  of  trespass  to  recover 
damages  f^  the  false  imprisonment ;  and  the  party  offending  and 
aeting  witEou  t  legal  sanction  is  also  liable  to  fine  and  imprisoo- 
ment  as  for  a  misdemeanor. 

(2.)  Writ  of  Bomine  Replegiando.  —  The  New  York  Revised 
Statutes  (c)  provided  for  relief  under  the  common-law  writ  de 
homine  replegiando,  in  &vor  of  fugitives  from  service  in  any  other 
Btate.  This  writ  is  vexatious  in  its  proceedings,  and  nearly  obso- 
lete, but  it  enabled  the  pai'ty  suing  out  the  writ  to  have  an  issue 
of  fact  tried  by  a  jury.  It  is  formally  abolished  by  statute  in 
Mississippi,  (t!)  Though  it  was  the  only  remedy  at  common  law 
for  unlawful  imprisonment.  Sergeant  Maynard  said  (e)  he  found 
but  one  instance  of  it  in  the  time  of  Edward  I.  It  was  formerly 
resorted  to  in  Yii^nia,  but  the  provision  relating  to  it  has  been 
repealed.  The  New  York  provision  on  the  subject  has  been  held 
to  be  contrary  to  the  Constitution  and  laws  of  the  United 
States,  and  void  in  respect  to  slaves  being  fugitives  from  labor 
from  states  where  slavery  is  lawful ;  for  the  Constitution  and 
law  of  the  United  States  contemplated  a  summary  proceeding, 
and  a  surrender  on  claim  made,  and  not  the  delay,  expense, 
and  vexation  of  a  suit  and  jury  trial  in  the  courts  of  the  state 
to  which  the  slave  had  lied.  (/)     The  Massachusetts  Statutes, 

RoawCT  to  a  queation  prapoqnded  to  them  bj  the  Rotue  of  Lords,  held  thftt  the  writ  of 
habau  arqna  extended  only  to  CMet  of  imprlaonineiit  or  rettraint  for  criminal  or  top- 
poied  criminal  matten.  But  In  Uentenant  Randolph's  ease,  before  the  Circnit  Court 
of  the  United  Btatea  in  TIrginU,  In  1833,  It  wai  held  that  the  writ  lay  in  a  caae  of 
dril  proceu  inning  fniiii  a  ipeclal  Juriadiction.  Am.  Juriat,  No.  22,  p.  SS8;  0 
Paten,  12,  note,  a.  c. 

(e)  Vol.  U.  »1.  (rf)  B.  C.  of  MlNiMippi,  1824,  p.  224. 

{t)  Eiog  e.  Lord  Qt^j,  2  Show.  218. 

(/)  Jack  0.  MaHln,  12  Wend,  311 ;  a.  o.  14  Wend.  60T.  Thi«  caae,  when  befora 
the  Court  of  Brrora,  went  off  on  another  pidat,  bat  Ch.  Walworth  held  that  the  aot 
of  tha  itate  nag  valid,  and  tbat  the  aot  «f  CoDgreM  of  1703,  prMoriblog  tha  fiui> 
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in  (ff)  1835,  made  special  provision  for  the  writ,  and  gave  it 
whenever  any  person  was  restrained  of  hia  liberty,  or  held  in 
duress,  nnless  by  virtue  of  some  lawful  process  issued  by  compe- 
tent authority ;  and  if  it  should  appear,  by  the  return  of  the  writ, 
that  the  defendant  eloigned  the  plaintifTa  body,  the  latter  was 
to  be  entitled  to  a  writ  of  capiat  in  withernam  to  take  the 
defendant's  body.  (A) 

mar;  manner  of  Btiziiig  and  deliTering  np  fugiilvei  from  labor  in  otiier  ■talei,  wa« 
uncoDstituttoaal  and  Toid,  The  legialatnre  of  Sew  York,  b;  the  inbiequeDt  act  of 
May  fl,  1839,  a  860,  made  an  additional  proTieion,  declaring  that  /ugitivei  from 
juttiajron  other  MaUi  may  be  arroated  by  warrant  of  a  mngiBtralc,  and  examined ; 
and  if  it  latiafactorilj  appean  that  the  crime  has  been  committed  |^  the  fugitiTo 
charged,  the  magtitrate  i>  to  commit  the  furtive  to  Jail  for  a  reatonable  time,  to 
enable  the  requisition  for  a  turrender  to  be  made.  The  magittrate  may  take  bail 
that  the  fugitive  will  appear  and  aurrender  on  the  executire  demand.  If  no  appli- 
cation be  made  in  a  reasonable  time,  to  be  designated  in  the  warrant  or  bail  bond, 
the  prisoner  is  to  be  discharged.  Notice  of  the  arrest  ii  to  be  immediately  giren  to 
the  goTemment  of  the  other  slate.  If  the  e^eral  sessioiM  o(  the  peace  be  held  in 
the  intermediate  time,  they  have  JurisdicCioa  given  them  orer  the  whole  snliject. 
Agahi,  by  act  of  May  S,  I&40,  c.  225,  provision  is  made  that  the  claim  to  the  services 
of  alleged  yii?'''''™"/'<™  frvice  or  labor  in  anolker  Uale,  and  their  Identity,  and  the  fact 
of  the  escape,  shall,  upon  the  return  of  the  writ  of  Habeat  eorpiu  duly  issued  to  arrest 
the  fugitive,  be  determined  by  jury  on  summary  proceH.  See  Constitnilon  U.  S. 
art.  4,  tec.  3,  No.  3 ;  Act  of  Congress,  Feb.  12.  1793.  c  7. 

(9)  Fart  8,  tit  4,  c.  111.  Tlie  provision  was  so  reported  by  the  commissioners 
for  the  reTiaion  of  the  statute  law  of  Massachuaetli,  bat  It  was  eventually  struck 
out,  and  the  writ  da  Aomin*  rtfAegimdo  abolislied.  Berited  Statutes  of  Mtssachusetts, 
we.  38. 

(A)  Thecommlsiioneraadmitted  that  the  writ  of  J)iiAsasc(»7iua  furnished  socomplele 
and  effectual  a  remedy  for  all  cases  of  unlawful  imprisonment,  that  the  other  writ 
was  seldom  used.  They  thougtit,  however,  that  it  might  be  convenient  and  even 
Decessary,  when  a  person  waa  seized  without  legal  process,  as  an  apprentice  or  servant, 
or  as  held  (o  labor  or  service  in  anolherslale,  oras  the  principal  for  whoib  another  Is 
bail.  This  writ  of  personal  replevin  enabled  the  person  under  restraint  to  try  hia 
i^ht  to  immediate  personal  liberty  before  a  Jury,  by  presenting  an  isaue  in  fact,  and 
which  the  remedy  under-the  writ  of  habeat  corpuM  does  not ;  and  the  legislature  of 
Massachusetts,  in  1887,  revived  in  substance  the  provision*  of  the  writ  de  kamine 
npttgiando,  in  a  bill  "  to  restore  the  trial  by  jury  on  queationa  of  perional  freedom." 
See  on  a.  r.  1.  404.  The  legislature  of  IndUna,  In  18S4,  and  of  Vermont  and  New 
Jersey,  in  1837,  and  of  Connecticut,  in  1838,  alao  provided  the  trial  by  Jury,  If  either 
party  demanded  it,  in  the  case  of  the  claim  of  Jiigiliva  from  labor.  The  doctrine  In 
Jack  E.  Martin  aeems  therefore  to  be  borne  down  in  the  non-aUveliolding  states  by 
tlie  force  of  legislative  authority.  But  the  dedsion  of  llie  Supreme  Court  of  the 
United  States,  March  1, 1842,  in  the  case  of  Prigg  c.  Tlie  Commonwealth  of  Penniyl- 
vanU,  16  Peters,  639,  has  restored  and  estaUiahed  the  construction  given  to  the  act 
of  Congresa  of  1TS3,  In  the  case  of  Jack  v.  Martin.  It  declared  that  the  act  of 
Congress  of  1703  waa  conatltntional,  and  passed  in  pursuance  of  an  express  provision 
in  the  Constitution  of  the  United  States ;  it  excluded  all  state  legislation  on  the 
same  subject ;  and  that  no  state  had  a  right  to  modify  It  by  Its 
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In  Eoglaud,  the  regular  consequence  of  personal  liberty  ia  said 
to  be,  that  every  Englishman  may  claim  a  right  to  abide  in  his 

impede  the  ezeunUon  ol  an;  Imw  of  CoDftnu  upon  the  subject  at  lagitive  (UTet. 
Thii  deciiionrenilen  void  all  slatatertgulatioue  in  the  >tat«a  on  the  subject.  SeTeral 
of  the  JDdgei  who  were  in  the  miuorit?  thought  tbftt  the  power  of  Congrew  was  uot 
to  ezdnuTe,  but  that  itate  Icgiilation  might  act  in  aid  of  tlie  power  to  seize  and 
recapture  fof^tlTe  slaTes.  The  decision  in  the  case  of  PriKg  u.  The  Coioiaonwetilth 
of  Pennsjlvanla  baa  unlntentioiumj  thrown  much  difficnltj  and  haaard  in  the  way  of 
efforts  b;  the  owners  in  the  ilaTe  states  to  reclaim  in  the  free  states  tlieir  fngitire 
alBTes.  That  deineion  went  to  sllcnuo  and  render  inoperatire  and  raid  all  proTiuoDi 
and  aid  in  the  free  state*  in  respect  to  the  recovery  of  such  slaves.  The  state  govern- 
ments are  not  content  to  remain  passive,  and  teava  uneinbarraased  the  free  operation 
of  the  provitioo  of  the  act  of  Congresa.  The  Supreme  Court  of  the  Gnited  Slates  in 
the  case  of  Prigg  admitted  tliat  stale  magutrates  might,  if  the/  chose,  and  were 
not  prohibited  b;  state  legislation,  eierciae  the  power  of  Brreat  given  by  the  act  of 
Congress,  and  in  aid  of  It.  [Prigg's  case  is  explained  In  Moore  v.  Illinois,  14  How. 
IS.  See,  generally,  on  this  obwiiete  subject,  Ableman  v.  Bootli,  21  How.  606;  Lem- 
mon  e.  People,  20  N.  T.  662.]  But  such  permission  is  withdrawn  by  state  law*  in 
■ome  of  the  slates,  and  adjudged  to  be  illegal.  Thas,  in  Ohio,  the  net  to  prevent 
kidnapping  (Swan's  Statutes,  p.  SOO)  prohibited  the  arrest  and  carrying  out  of  the 
state  of  fn^live  slaves  until  they  had  been  taken  before  a  magistrate  and  proof  of 
property  exhibited.  But  the  Supreme  Court  of  that  stale,  in  Richardson  d.  Beelw 
(Law  Reporter  for  November,  164B),  held  that  the  decision  in  Prigg  rendered  null 
and  void  all  state  aid  and  legislation  to  interfere  with  the  owner's  right  of  caption  in 
person  or  by  his  agent,  and  that  the  state  act  had  become  inopcra^ve  and  null.  So 
the  ded^on  in  the  Circuit  Court  in  the  i^ty  of  New  York,  in  the  matter  of  George 
Eirk  (Law  Beporler,  [ix.  361, |  for  December,  1846],  wai  to  the  same  effect,  and 
it  was  adjudged  that  the  Revised  Statutes  of  New  York  (N.  Y.  R  S.,  B3T,  sec.  10), 
making  provision  on  this  subject  In  favor  of  the  arrest  and  surrender  of  fugitive  llavee 
concealed  on  board  of  a  vessel  withont  the  knowledge  of  the  captain,  was  nnconatita- 
lional  and  void.  The  court  in  Massachusetts,  in  the  case  of  The  Commonwealth  v. 
Tracy  (S  Mete.  538),  held  that  the  slates  might  secure  their  peace  by  causing  fugi- 
tive slaves  to  be  arrested  and  removed  from  their  borders  for  their  own  security,  pro- 
vided it  was  not  the  object  or  purpose  of  the  state  provision  indirectly  to  aid  the 
owner  of  tlie  slaves  in  recovering  them.  The  statute  uf  Pennsylvania,  in  February, 
1B47.  was  more  stringent  in  its  opposition  to  ail  state  aid  and  accommodation  in  the 
recovery  of  fugitive  slaves.  It  i*  made  liighly  penal  for  any  state  magistrate  to  take 
cognizance  of  the  case  of  a  fugitive  slave,  or  grant  any  process  or  certificate  in  rela- 
tion thereto.  It  is  also  made  highly  penal  for  any  person  claiming  hi*  fugitive  slave 
to  seize,  or  attempt  to  seize,  or  carry  him  away  "  in  a  violent,  tumultuous,  or  unrea- 
sonable manner,  so  as  to  disturb  or  endanger  the  public  peace  ; "  and  that  it  should 
be  unlawful  and  highly  penal  for  any  jailer  or  keeper  of  a  prison  to  use  any  jail  or 
prison  for  the  detention  of  such  fugitive  slaves-  The  judges  are  likewise  authorized 
at  all  times  to  Inqnire,  under  a  writ  of  kabetu  cdtius,  inlo  the  causes  of  the  arrest  or 
imprisonment  of  any  human  being.  The  act  of  1780,  allowing  the  owners  of  slaves 
to  bring  in  and  retain  them  within  the  state  in  Involuntary  servitude  for  a  transient 
period,  Is  repealed.  There  are  provisions  of  a  similar  effect  in  some  of  the  other  ftee 
states,  and  they  amount  In  their  consequences  almost  to  a  repeal  of  the  act  of 
Congress  of  February,  179S,  and  of  sec.  2  of  art  4  of  the  Constitution  of  the  United 
States,  on  which  that  act  was  founded.    The  owner  of  a  fugitive  slave  would  be  apt 
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own  country  so  long  as  he  pleases,  and  is  not  to  be  driven  from 
it  unless  by  the  sentence  of  the  law  prescribing  esportstion  or 

to  be  deterred,  ander  aach  diicouraging  And  hazsrdou  oircniactuicei,  trom  under- 
tahlpg  to  reclaim  liii  fagiti*e  sltives.  The  spirit  of  thete  proTUions  appean  to  be 
t&tliQ'  repugnant  to  the  principle  of  compromite  and  mutnal  and  liberal  eonceuion 
which  dictated  the  aection  in  queition,  and  Indeed  pervaded  ererj  part  of  the  Con- 
■Utatiou  of  the  United  Stales. 

With  respect  Uifiigitivafrewt  jtatiet  from  one  elate  to  another,  char^  with  "  trea- 
son, felony,  or  other  crime,"  the  Constitution  of  the  United  Slates  (art.  4,  sec.  2)  pro- 
Tides  that  they  iball,  on  demand  of  the  execaUve  authority  of  the  slate  from  which 
they  fled,  be  delivered  np,  to  be  removed  to  the  stale  having  JtirlsdicUon  of  the  crime. 
The  act  of  Congress  of  12th  February,  1793,  c.  7,  sec  1,  has  made  provisI<Mi  for  tbe 
cue,  and  declared  that  the  demand  shall  be  oocompanied  with  a  copy  of  the  indict 
ment  found,  on  an  affidavit  made  before  a  mRgistrate,  charging  the  person  with  har- 
Ing  committed  "treason,  felony,  or  other  crime,"  and  certified  by  the  governor  or 
chief  magistrate  to  be  authentic ;  and  in  that  case  It  is  declared  to  be  the  duly  of  the 
execntlTe  magialrala  of  the  state  to  wliich  the  person  has  fled  to  cause  the  person 
to  be  arrested  and  secored,  and  notice  thereof  given,  and  the  person  then  to  be 
•nrrendered  to  the  executive  anlhority  making  tiie  demand,  or  its  agent.  I  am  not 
aware  that  there  has  been  any  judicial  opinion  on  this  provision ;  and  as  It  stands,  I 
thonid  apprehend  that  oa  the  demand  being  made,  and  the  documents  exhibited,  no 
discretion  icmsined  with  the  executive  of  Ilie  state  to  which  the  fugitive  had  fled,  and 
that  it  was  his  duty  to  cause  the  fugitive  to  be  arrested  and  surrendered.  But  if  the 
executive  on  whom  the  lequltilion  ii  made  should  think  proper  to  exercise  bis  dis- 
cretion, and  refuse  to  cause  the  fugitive  to  lie  arretted  and  turrendpred  (as  bat  been 
donelnoneormorelnstanoes),!  do  not  know  nf  any  power  under  the  authority  of  tbe 
Dntled  States  by  which  he  could  l>e  coeroed  to  perform  the  duly.'  Perhaps  the  act 
of  CoDgieat  may  be  considered  as  prescribing  a  duty  the  performance  of  which  cannot 

1  Kentucky  d.  Dennison,  34  How.  66.  John  Leary,  10  Ben.  W.]    In  the  same 

At  the  same  time  the  surrender  is  a  duty,  case  it  was  determined  that  the  courts  of 

and  not  discretionary.    Matter  of  Voor-  the  stale  where  the  fugitive  was  found 

hees,  3  Vroom  (32  N.  J.),  141 ;  [Work  v.  would  not  consider  the   technical  suffl- 

Corriogtoo,  M  Ohio  St.  64.]     A  fugitive  ctency  of  tbe  indictment.    It  U  enough 

from  justice  li  defined  to ))e one  who  In-  (hat  a  crimeagainst  the  lawsof  theother 

fringes  the  criminal  laws  of  a  state,  and  state  Ischarged.    See  Stalei'.  Buzineand 

departs    therefrom   without  waiting    to  Schiemn,  4  Harr.  (Del.)  672  ;  Kichols  v. 

abide  the  conscqucoccs  of  ids  act.  Matter  Comeiios,  7  Ind.  611.    Bat  see  Ex  parie 

of  Toorhees,  iapra;zi  although  he  wu  Joseph  Smilli   (tlie  Mormon  prophet),  8 

thete  only  teroporarily  and  returns  to  his  McLean,  121.     [See  People  v.  Donnhue, 

domicile,    Kingsbury's  Case,  106  Mass.  84  N.  Y.  438,  and  earUer  New  York  cases 

22a    And  the  offence  need  not  have  been  cited;    Davis's    Case,    122    Mass.    324; 

a  crime  by  the  laws  of  the  state  making  Tallis   v.  Fleming,  69   Ind.  15;   In  r* 

the  demand,  when  the  Consiitutiou  was  Eooper,  52  Wia.  6B9.J 
framed.    32  N.  J.  141 ;  [In  the  Matter  of 


^  Ex  parU  Swearlngen,  13  S.  C.  74.  committed  it  neoettary.    JoDCf  f.  Leofi- 

An  actual,  not  merely  a  constructive,  ard,  liO  Iowa,  106 ;  Wilcox  o.  Nolze,  34 

pretence  in  the  slate  where  the  crime  Is  Ohio  St.  G30. 
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baDishmest  id  the  given  esse ;  or  unless  required  abroad  while 
in  the  military  or  naval  service.  Exportation  for  crimes  rests 
eoUrely,  io  England,  upon  statute,  for  it  was  a  punidhmeat  un- 
known to  the  common  law.  A  statute  under  Elizabeth  fii-Bt 
inflioted  banishment  for  offences.  "  Some  of  our  American  •  88 
constitutions  (a)  have  declared  that  no  person  shall  be  liable 
to  be  transported  out  of  the  state  for  any  offence  committed 
within  it.  It  would  not  be  consistent  with  the  spirit  of  that  pro* 
vision  to  prescribe  banishment  as  a  part  of  the  punishment,  what- 
ever foreign  place  or  asylum  might  be  deemed  saitable  for  the 
reception  of  convicts.  In  most  of  the  states,  no  such  constitu- 
tional restriction  is  imposed  upon  the  discretion  of  the  legisla- 
ture; and  in  New  York  the  governor  is  authorized  to  pardon, 
upon  such  conditions  as  he  may  think  proper,  (i)  Convicts  have 
sometimes  been  pardoned  under  the  condition  of  leaving  the  state 
in  a  given  time,  and  not  returning.  This  was  equivalent,  in  its 
effect  and  operation,  to  a  judicial  sentence  of  exportation  or 
banishment. 

(8.)  Writ  ofNe  Exeat.  ~—  In  England,  the  king,  by  the  preroga- 
tive writ  of  ne  exeat,  may  prohibit  a  subject  from  going  abroad 
without  license.  But  this  prerogative  is  said  to  have  been 
unknown  to  the  common  law,  which,  in  the  freedom  of  its  spirit, 
allowed  every  man  to  depart  the  realm  at  his  pleasure.  The  first 
invasion  of  this  privilege  wus  by  the  constitutions  of  Clarendon, 

becoforced.  The  provWon  in  the  Conitltatloii  of  the  United  Statea  is  not,  howerer, 
to  be  regarded  as  a.  uull  or  roid  provision,  or  reating  on  the  mere  wiU  and  pleaaare  of 
the  ttate  aQthoritie*.  It  ia  a  aubstantire  and  eaaencial  grant  of  potter  by  the  people 
of  the  United  Statea  to  the  gOTemment  at  tbe  United  Stiitei,  and  it  parlakea  of  a 
Judicial  character,  and  ia  fltly  and  conatitutionally  of  judicial  cognizance.  The 
Jodlcial  power  of  the  United  Stateaeitendi  toallcaaeainlavandeqaltjariiingimder 
the  Conatitutlon,  and  the  courta  and  judges  of  the  United  Statea  within  the  ttate  to 
which  the  fugitire  baa  fled  are  the  fltteat  tribunal!  to  be  clothed  with  the  exercite  of 
thia  power,  ao  that  the  claimant  might,  on  dae  application,  with  the  requiaite  proof, 
cause  the  fugitive  to  be  arrested  and  remoTpd,  or  anrrendered  by  the  martbal  of  the 
district,  nnder  regular  Jtidlclal  proce**,  as  by  Aai«(u  aorpvt.  To  aach  k  course  of 
proceeding  and  to  anch  a  source  of  power,  I  abonld  rather  apprehend  the  act  of  Con- 
gress ought  to  have  applied,  and  given  facility  and  direction.  Such  a  coorae  of  pro- 
ceeding wonM  lia  efficient  and  more  safe  for  the  fugitive,  and  more  consistent 
with  the  orderly  and  cualomary  administration  of  justice.  It  concerns  the  common 
Interett  and  Interconrae  aoKHig  the  several  states,  and  ia  a  branch  of  inteinatioDal 
jnria]»ndeDce. 

(a)  Consdtatlons  U  Vermont,  Ol^o,  Illinois,  and  Misiissipid. 

(A)  New  Tork  Revised  Statutes,  ii  746,  sec.  SI. 
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in  the  reign  of  Henry  II.,  (<?)  and  they  were  understood  to  apply 
exclusively  to  the  clei^y,  and  prohibited  them  from  leaving  the 
kingdom  without  the  king's  license.  In  the  Ma.gna  Cbarta  of 
king  John,  every  one  was  allowed  to  depart  the  kingdom,  and 
return  at  his  pleasure,  except  in  time  of  war,  and  saving  their 
faith  due  to  the  king,  (i)  But  this  provision  was  omitted  in  the 
charter  of  Henry  III.,  and  in  the  reign  of  Edward  I.  it  began  to 
be  considered  necessary  to  have  the  king's  license  to  go  abroad  ; 
and  it  became  at  last  to  be  the  settled  doctrine,  tliat  no  subject 

possessed  the  right  of  quitting  the  kingdom  without  the 
"  84    king's  license ;  and  prerogative  •  writs  which  were  in  sub- 

Btance  the  same  as  the  ne  exeat  became  in  use,  requiring 
security  of  persons  meditating  a  departure,  thnt  they  should  not 
leave  the  realm  without  the  king' it  license,  (a)  By  the  statute 
of  13  Eliz.  c.  S,  a  subject  departing  the  realm  without  license 
under  the  great  seal  forfeited  his  personal  estate  and  the  profits 
of  his  land.  The  prerogative  of  the  crown,  on  tliis  point,  seems 
to  be  conceded ;  but  until  the  king's  proclamation,  or  a  writ  of 
ne  exeat  has  actually  issued,  it  is  understood  that  any  English- 
man may  go  beyond  the  sea. 

This  writ  of  ne  exeat  has,  in  modem  times,  been  applied  as  a 
civil  remedy  in  chancery,  to  prevent  debtors  escaping  from  their 
creditors.  It  amounts,  in  ordinary  civil  cases,  to  nothing  more 
than  process  to  hold  to  bail,  or  compel  a  party  to  give  security  to 
abide  the  decree.  (6)  In  this  view  we  have  at  present  no  concern 
with  this  writ ;  and  in  this  country,  the  writ  of  ne  exeat  is  not  in 
use,  except  in  chancery,  for  civil  purposes  between  party  and 
party.  No  citizen  can  be  sent  abroad,  or,  under  the  existing  law 
of  the  land,  prevented  ftom  going  abroad,  except  in  those  cases 
in  which  he  may  he  detained  by  civil  process,  or  upon  a  criminal 

(e)  Beunes  on  the  WKt  of  Ne  Exe»t,  p.  2. 

{d)  Blacki.  ed.  of  Magna  Charta  of  Ring  Jriin,  art  42. 

(a)  Beamei'i  Ne  Exeat,  c.  1. 

(i)  In  Indiana  and  nirnole  tliis  procew  may  be  granted  on  bail  or  petition,  and 
Inued  on  clHms,  whether  due  or  not  due,  and  whether  they  be  legal  or  equitable, 
where  one  or  more  Joint  debtors  or  coinretieB  Is  about  to  remove  out  of  tlie  slate, 
with  Ms  effects,  before  the  time  of  payment  or  conveyance.  Revised  Laws  of  Blinois, 
ed.  1833,  and  of  Indiana,  1888.  So  the  writ  of  mt  extat  mBy  be  granted  in  Georgia, 
Id  certain  cues,  thongh  (he  debt  be  not  due.  Prince's  Dig.  2d  ed.  440.  In  Mew 
Tork  there  muit  be  a  debt  due  and  payable  at  the  time,  and  it  must  be  an  eqnitable 
debt,  which  can  be  enforced  agninat  the  person  of  the  defendant.  Oleaaon  v.  Bltby, 
1  aarke,  Ul. 
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charge.  The  coDstitutioDS  of  several  of  the  United  States  have 
declared  that  all  people  have  a  natural  right  to  emigrate  from 
the  state,  and  have  prohibited  the  interruption  of  that  right,  {e) 
Wa  shall,  in  the  course  of  the  next  lecture,  examine  particularly 
into  the  foundation  of  thia  riglit  of  emigration,  when  carried  to 
the  extent  of  a  perpetual  renunciation  of  one's  allegiance  to  the 
country  of  his  birth. 

4.  Of  Rellgloaa  Opinion!  and  Worohlp.  —  The  free  exercUe  and 
enjoyment  of  religiout  profeerion  and  worship  may  be  considered 
as  one  of  the  absolute  rights  of  individuals,  recognized  in  our 
American  constitutions,  and  secured  to  them  by  law.  Civil 
and  religious  'liberty  generally  go  hand  in  hand,  and  the  *35 
snppression  of  either  of  them,  for  any  length  of  time,  will 
terminate  the  existence  of  the  other. 

It  is  ordained  by  the  Constitution  of  the  United  States,  (a) 
that  Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  and  the  same 
principle  appears  in  all  the  state  conftitutionB.  The  principle  is 
generally  announced  in  them  without  any  kind  of  qualification  or 
limitation  annexed,  and  with  the  exclusion  of  every  species  of 
religious  test,  (i)     The  charter  of  Rhode  Island,  of  1663,  estab- 


(a)  Amendments,  ttrt.  1. 

{h)  luygeneraSf.tatln  th«  coniHtDllDiii  of  New  Hampshire,  Hassachiuetts,  Kew 
Jersey,  Haiylnnd,  North  Carolina,  Tenneasee,  and  Misusiippi,  retlgioiu  testa,  to  a 
certain  extent,  seem  to  have  been  retained.  B7  tlie  constitution  of  North  Carolina 
of  1776,  no  person  denying  the  dirine  anthority  of  tlie  Old  or  New  Testament,  or 
the  troth  of  the  Protestant  religion,  could  Iiold  a  dTll  olHt-e.  By  the  amended  cod- 
atilntioD  of  tSSS,  the  word  "  Pntestaat "  was  omitted,  and  the  word  "  Cbriatian  " 
snbstllated. 

In  HasMchuietts,  by  an  order  of  the  general  court,  In  lOSl,  no  persons  were  to  be 
admitted  to  the  freedom  of  the  commonwealth  hut  soch  as  were  members  of  some  of 
the  churches  within  the  aame.  Hasaachusetta  Ancient  Charters  and  Laws,  Boston, 
1B14,  p.  117.  But  thit  law  was  declared  to  be  repeated  in  IBOG.  Id.  Bo,  also,  in 
Connecticut,  or  rather  in  that  part  of  it  which,  until  1005,  constituted  the  separate 
New  Haven  Colony,  the  early  settlers  established,  and  enforced  by  law,  a  uniformity 
of  religions  doctrine  and  worship,  and  made  it  requisite  that  cTery  person  holding  a 
dTil  office  should  be  a  church-member.  lYumbuH's  Hist,  of  Connecticut,  toL  1. 100, 
App.  63C-6S7',  the  Blue  Laws  of  New  Haren  Colony,  commonly  called  the  Blue 
Laws  of  Connecticut,  by  an  Antiquarian,  Hartford,  Conn.,  1838,  p.  122,  art.  16,  pp. 
12T,  128,  art.  28.  In  the  former  editions  of  this  work  I  Inadrertcntly  applied  the 
Blue  Laws  to  Connecticut  at  large.  This  wa*  incorrect ;  for  until  1606  New  Haven 
was  a  distinct  colony  from  Connecticut ;  and  to  the  New  Haven  colony  the  Bloe  Lain 
<o  nomine,  as  digested  by  Oovernor  Eaton,  were  to  be  confined.    The  severity  of  such 
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lisbed  a  freedom  of  religious  opmion  and  worship  with  extraor- 
dinary liberality  for  that  early  period  of  New  England  history. 
It  declared  Uiat  **no  persons  within  the  colony,  at  any  time 
thereafter,  should  be  in  any  wise  molested,  punished,  disquieted, 
or  called  in  question,  for  any  differences  in  opinion  in  mutters  of 
religion,  who  do  not  actually  disturb'  the  civil  peace  of  the 
colony."  The  principles  and  character  of  Roger  Williams,  the 
earliest  settler  and  actual  founder  of  the  state  of  Rhode  Island, 
in  1636,  had  prepared  the  way  for  auch  an  unexampled  declara- 
tion of  the  rights  and  sftnctity  of  conscience,  (c)  The  legislature 
of  Maryland  had  already,  in  1649,  declared  by  law  that  no  per- 
sons professing  to  believe  in  Jesus  Christ  should  be  molested  in 
respect  to  their  religion,  or  in  the  free  exercise  thereof,  or  be 
compelled  to  the  belief  or  exercise  of  any  other  religion,  against 
tbeir  consent,  (d)  Thus,  to  use  the  words  of  a  learned  and  liberal 
histoijan,  (e)  the  Catholic  planters  of  Maryland  procured  to  their 
adopted  country  the  distinguished  praise  of  being  the  first  of  the 
American  states  in  which  tokration  was  established  by  law ;  and 
while  the  Puritans  were  persecuting  their  Protestant  brethren 

A  NUgiooB  eitabliihniGDt  wu  afterw&rdi  relaxed,  and  b;  the  CoDitiCntfon  of  Con- 
necticut, 1818,  perfect  freedom  of  reli^oiu  profcwion  and  vonhip,  without  ducrimi- 
Datiod,  waa  ordidned.  And  in  the  ordinance  of  CongreM  of  Jul;  13,  1TS7,  far  tie 
goeeTjaieM  ofAe  Urrilory  oflht  United  States  nortAvof  of  the  river  (^io,  it  wis  declared 
to  be  an  article  of  compact  between  the  original  italei  and  the  people  and  Btatea  in 
the  taid  territory  —  a  fundamental  principle,  to  remain  for  erer  unalterable  —  that 
no  pcnon  dmieaning  himself  in  a  peaceable  and  orderlf  manner  iliould  erer  ba 
moleiled  on  account  of  hii  mode  of  worship  or  religions  sentiments. 

(c)  The  coTenant  into  which  the  flnt  settlers  of  Providence,  in  Bhods  Island, 
mntntUj  entered,  and  which  is  supposed  to  haTe  been  drawn  by  Roger  Williams, 
declared,"  that  thej  promised  to  be  subject  to  all  such  orders  or  agreements  as  should 
be  made  for  public  good  of  the  body,  in  an  orderlj  iraj,  bj  the  major  anHot  of  the 
present  iohabilanla,  maittrt  af/unalitt.  Incorporated  togeUier  Into  a  town  fellowship, 
and  »act  alien  whom  iheg  Mliouid  admit  into  liem,  oklt  ik  oitil  things."  (Address  of 
William  G.  Qoddard,  Esq..  Newport,  1843.)  In  tills  oHginai,  bat  brief  and  admirable, 
document  we  see  deeply  laid  the  seminal  principles  of  freedom  of  conscience,  and  of 
a  proTident  and  guarded  democracy. 

(d)  Bacon's  Laws,  1649,  c  1.  See  also  Chalmers's  PoUllcal  Annals,  219.  This 
l^slatlre  act  of  Maryland  in  fiTor  of  religions  toleration  was  prior  in  dme  to  any 
in  America,  tf  not  in  any  country,  but  it  was  still  Lmited  to  Trinilarian  Christiana. 
Bancroft,  In  his  History,  1 2T6,  giTes  a  tme  copy  of  the  hiw,  as  talien  from  Longford, 
27-32.  Mr.  Kennedy,  in  hi*  Disconrse  before  the  Maryland  Historical  Society,  in 
December,  I34fi,  lays,  that  the  glory  of  Maryland  toleration  is  not  the  act  of  1649, 
but  in  the  charter  granted  to  George  CalTcrt,  the  flnt  Lord  Baltimore,  In  1032,  and 
irho,  though  a  Catholic,  was  a  distinguished  friend  to  religious  toleration. 

(■}  Grahame'i  Riitoty  of  the  Bls«  and  Progress  of  the  United  Stales. 
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in  New  England,  and  the  Episcopalians  retortJng  the  same 
Beverity  on  '  the  Puritans  in  Virginia,  the  Catholics,  gainst  *86 
whom  the  others  weie  combined,  formed  in  Maryland  a 
sanotoary,  where  all  might  worship  and  none  might  oppress,  and 
'where  even  Protestants  sought  refuge  from  Protestant  intoler- 
ance. The  proprietaries  of  Carolina,  for  the  hetter  encourage-; 
ment  of  settlers,  declared,  coucurrently  in  point  of  time  with  the 
Rhode  luland  charter,  thai  all  persons  settling  therein  should 
enjoy  the  most  perfect  freedom  in  religion,  (a)  So,  also.  Lord 
Berkeley  and  Sir  George  Carteret,  the  proprietaries  of  New 
Jersey,  in  their  first  conceeaiona  to  the  settlers,  in  1664,  of  a  char- 
ter of  civil  liberties,  secured  to  them  the  full  and  perfect  enjoy- 
ment of  religious  liberty,  by  adopting  the  same  language  as  that 
used  in  the  charter  of  Rhode  Island.  The  fundamental  contitita- 
tions  of  the  twenty-four  proprietaries  in  1683  reitertited  the  right 
to  the  same  unqualified  freedom  of  religious  profession  and  wor- 
ship. In  1698,  the  declaratory  act  of  the  general  assembly  of 
East  New  Jersey  was  a  little  more  restrictive  in  its  operations. 
Aeligious  liberty  was  confined  to  the  Protestant  professoi-s  of  the 
Christian  faith,  and  so  was  the  religious  toleration  allowed  by  the 
Massachusetts  charter  of  1691,  and  by  the  declaratory  act  of 
the  general  assembly  of  New  York  in  1691,  and  by  the  charter  of 
Georgia  in  1732.  (6)  On  the  other  hand,  the  concessions  of  the 
one  hundred  and  fifty  proprietors  and  planters  of  the  province 
of  West  New  Jersey,  in  1676,  established  under  the  auspices  of 
William  Penn,  went  to  the  most  large  and  liberal  extent.  It 
was  declared  in  them,  that  no  man  on  earth  had  power  or  au- 

(a)  CluImerB'*  AnnaU,  617,  61B.  The  cliarter  of  Chftrlet  IL,  of  BOth  June,  1867,  to 
th«  proprieUriea  of  Carolina,  unthoiized  thorn  to  grant  religloui  liberty  of  coaidenae 
and  pnKtlce  to  nonranfonniEU,  who  did  not  thereby  diaturb  the  dyil  peace  of  the 
province.    See  the  charter  in  R.  8.  of  N.  CaroHna,  vol.  !i. 

(i)  Bradford's  edition  of  the  L«w»  of  Hew  York,  1719;  MaMachmetta  Colony 
I«W(,  ed.  1S14 ;  1  Holmes'i  AddkU,  668.  It  appean,  howcTer,  that  by  the  charter 
of  Kbenlei  eitablltlied  by  the  general  aaiembly  ot  the  province  of  New  York,  under 
the  Dake  of  York,  in  1883,  complete  enjoyment  of  religioai  profeielon  and  worship 
waa  granted  to  all  persons  who  "  profeued  faith  in  God  by  Jesos  Chriit."  This,  of 
eourse,  tncladed  Roman  Catholics.  It  is  to  be  observed,  howoTer,  that  the  Dnke  of 
York  (afterwards  Jamea  II.)  wa«  himself  a  papist.  The  body  of  laws  known  as  the 
DnUt  lam,  and  digested  and  promalgated  by  a  conTention  of  deputies  on  Loi^ 
bland,  Feb.,  1006,  called  by  Oovernor  Nlcoll,  the  first  goTemor  of  New  York  under 
tbe  I>ake  of  Yortc,  declared  that  no  person  sfaould  be  molested  for  differinf  in  Jndg- 
mmt  Id  mstten  of  rellgim  who  professed  Christianity.  See  an  abstract  ot  tbe  code 
la  Tbompaon'a  Hlsbny  of  Long  bland,  I.  IBS,  ed.  1B4S. 
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thority  to  rule  over  men's  coDscieoces  io  reli^oua  matteia,  and 
that  no  person  should  be  called  in  questioo,  oi  punished,  or  hurt 
in  person,  estate,  or  privilege,  for  the  sake  of  his  opinion,  judg- 
ment, or  worship  in  the  concernments  of  religion,  (c)  In  the 
code  of  laws,  or  charter  of  privileges,  prepared  by  William  Peon 
for  Pennsylvania,  and  adopted  by  the  first  provincial  ussembly,  it 
was  declared  that  no  persons  acknowledging  a  Deity,  and  living 

peaceably  and  justly  in  society,  should  be  molested  or  prej- 
*  87    udiced  for  their  religious  *  persuasion  or  practice  in  faitii 

and  worship,  or  be  compelled  to  freqaent  or  maintain  any 
religious  ministry  or  worship,  (a)     It  appears  from  these  illua~ 

(o)  Smitb'i  HutoH'  of  New  3m»r,  IS^.  S70-374,  App.  Noi.  1  and  3  j  Leuning  ft 
Bpioer'B  CdU.  ed.  FhUul.  1767,  pp.  12-26,  163-160,  S68,  362-111.  Id  1698.  the 
legiilatDrt  of  West  Hew  Jersey  pretcrlbed  ft  coufeuion  of  faith  u  a  condition  of 
holding  ofQce,  and  that  confeMlon  contained  the  declnratloii  of  a  belief  in  the  do» 
trine  of  the  Trinity,  accordioi  to  the  Engliib  Toleration  Act  of  1080.  Qordoa'f 
Bi>t.  of  New  Jenej,  46. 

(a)  Prond'i  Hiat  of  PenniyWanIa,  L  IM,  206,  207;  IL  App.  No.  2,  19.  sec  36. 
Cliarter  of  PriTilege*  grained  by  WiUiam  Penn,  in  1701,  and  accepted  hf  the  general 
aumnblj,  and  Inaertcd  In  the  beginning  of  the  Tolume  of  the  lawi  of  Fennaylvanls, 
ed.  1776.  The  PuritaiM  of  Mauachuietta,  under  the  charier  of  1629,  amoud  the 
grant  to  them  of  the  free  exerciie  of  areligianaccardingtothedictstet  of  conscience; 
bat  the  better  opinion  la,  that  thli  wai  a  gratultDOB  asanniption  not  warranted  hj 
anj  Mund  conalruction  of  their  charter ;  and  while  they  clalined  diia  right  for  then- 
*eWes,  and  exeniisrd  it  withont  any  foundation  in  the  grant,  they  forthwith  denied 
to  Epiicopaliana  tlie  priTilege  of  uting  their  own  creed  and  worahip.  The  two 
recent  hiatorianB.  Grahame  and  Bancroft,  take  different  (idea  on  thia  qneetion  (if 
any  question  tliere  can  really  be),  nnder  the  charter  of  162B.  The  former,  in  Ida 
History  of  the  United  Statei  (i,  244-247),  follows  Neal  and  other  PuiiUna  of  tliat 
age,  in  favor  of  the  Puritans'  claim ;  and  the  latter,  in  hSa  Hiatory  of  the  United 
States  (i,  371,  372).  follows  Clialmers,  Bobertson.  and  Story,  In  opposition  to  it 
The  leading  principle  in  the  religions  system  of  the  colony  of  Massachusetts  was  Iha 
compulsory  support  of  publio  worship,  and  the  liability  of  every  inhabitant  to  tax- 
ation for  its  support.  Anabaptists  and  Quaker*  were  first  exempted,  and  next  Epia- 
copalians,  who  were  allowed  to  pay  Uteir  taxes  to  theh-  own  clergymen.  The  lawa 
•till  in  force  contain  the  principle,  that  a  religtoos  establishment  of  the  Chilstlan 
Protestant  religion  and  public  worship  ought  to  be  maintained  by  legal  caercioa. 
Oakes  I.  Hilt,  10  Pick.  333. 

Some  of  the  colonial  governments  provided  for  the  enjoyment  of  reUgima  liberfg  in 
Uie  largest  sense,  as  allowing  every  man  tlte  free  eaeridse  aod  enjoyment  of  religioM 
profesaton  and  worship  without  dlBcrlmlnation ;  and  this  was  the  language  of  tba 
oonstitDtion  of  New  Tork.of  ITTT;  and  it  is  continued  in  the  revised  constitutioa 
of  1846;  and  the  singularly  argumentative  preamble  and  statute  of  the  assembly  at 
Virginia,  ID  1786,  carried  the  doctrine  of  religious  freedom  to  the  same  extent.  Ea 
ot1ierinBtance*,re/i^ioiuio/.!r(iban  was  granted,  which  meant  ttie  allowance  of  religiow 
opinions  and  modes  of  worship  differing  from  those  established  by  law.  The  prava* 
lent  doctrine  at  the  present  day  is  in  favor  of  religious  liberty  and  equality,  witiioDt 
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trious  examples  that  various  portions  of  this  country  became, 
even  in  its  infant  state,  distinguished  asylums  for  the  enjoyment 
of  the  principles  of  civil  and  religious  liberty,  by  the  persecuted 
votaries  of  those  principles  from  every  part  of  Europe. 

th«  ezitteiiM  of  mny  power  of  control,  or  diatiuctioD  by  Iftw,  or  eitabtUhmenL  lie 
BcTlaed  Coiutilntioii  of  Sew  York,  in  IS46,  leenii  to  hare  let  at  liberty'  sTen  the  cod- 
vJeDcet  of  witneuei,  for  it  dacluej  that  "  no  penoD  ihall  be  lendered  incompetent 
to  be  a  witiKH  on  acconnt  of  Ui  optnim  on  matten  of  rali^os  belief." 
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LECTURE  XXV. 

OP   ALIENS   AMD   NATIVES. 

We  ai8  Dext  to  consider  the  rigbtB  and  duties  of  citizeoB  in 
their  domestic  relations,  as  distinguished  from  the  absolute  rights 
of  individuals,  of  which  we  have  already  treated.  Most  of  these 
relations  are  derived  from  the  law  of  nature,  and  they  are  familiar 
to  the  institutions  of  every  country,  and  consibt  of  husband  and 
wife,  parent  and  cliild,  guardian  and  ward,  and  master  and  ser- 
vant. To  these  may  be  added  an  examination  of  certain  artificial 
persons  created  by  law,  under  the  well-known  name  of  corpora- 
tions. There  is  a  still  more  general  division  of  the  inhabitants  of 
every  country,  under  the  comprehensive  title  of  aliens  and  natives^ 
and  to  the  consideration  of  them  our  attention  will  be  directed  in 
the  present  lecture. 

1.  Of  HatlTM.  —  Natives  are  all  persons  born  within  the  jurisdio- 
tion  and  allegiance  of  the  United  States,  (a)'    If  they  were  resl- 

(a)  ThU  it  tlie  rule  of  tlie  common  law,  without  Hny  regard  or  reference  to  tba 
political  condition  or  ■lleglance  of  ilieir  parenu,  with  the  exception  of  [he  cbildien 
of  uubtSMdor*,  who  are  in  tbeorj  bom  within  the  allegiance  of  the  foreign  power 
thej  repteient.  CalTin'i  Cue,  7  Cu.  I ;  Lynch  v.  CUrke,  I  Swidf,  Ch.  584, 689.  In 
thil  lut  cue,  the  doctrine  rGtati*e  to  the  dlitinctioii  between  ulieni  and  dtiteni  in 
tlie  jnriapmdence  of  the  United  Statei  wib  exteniivel/  and  teamedlf  dimiued,  and 
it  WMa4Judged  that  the  anbject  of  alienage,  under  our  national  compact,  wot  a  milienal 
■ul^ect,  and  that  the  Ihw  on  this  subject  which  prevailed  in  oU  the  United  Stalet  become 
lit  eonmM  Iob  o/  iht  United  Stalet,  wlien  the  union  of  tlie  «tale>  wa«  conaummaled ; 
and  the  general  rale  abore  stated  ii,  contequenti}',  the  governing  princi^  or  com- 
moD  law  of  the  United  Statei,  and  not  of  tlie  Individual  itatei  gepaiatelj  coniideied. 
The  right  of  citizenihip,  ai  diittngoiihed  from  alienage,  ia  a  national  right,  character, 
or  condition,  and  does  not  pertain  to  the  individnal  statei  aeparaiel/  coniidereiL 
The  question  Is  of  national,  and  not  individual  tovereigntj,  and  ia  governed  by  the 
prindplei  of  the  common  law  which  prevuled  in  the  United  States,  and  became,  under 
tbe  CoDititution,  to  a  limited  extent,  a  system  of  national  jurisprudence.  It  waa 
accordingly  held,  in  thai  case,  that  the  complainant,  who  wa«  born  in  New  York,  of 
alien  parents,  dtiring  their  temporary  lojoura  there,  and  returned  while  an  infant, 
being  the  tint  year  of  her  birth,  with  her  parents  to  their  native  conntry,  and  always 

>  But  eee  49,  n.  1. 
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dent  citizens  at  the  time  of  tbe  declaratioD  of  independence,  though 
bom  elsewhere,  and  deliberately  yielded  to  it  an  express  or  im- 
plied sanction,  they  became  parties  to  it,  and  are  to  be  considered 
SB  natives ;  their  social  tie  being  coeval  with  the  existence  of  the 
nation.  If  a  person  was  bom  here  before  our  independeoce,  and 
before  that  period  voluntarily  withdrew  into  other  parts  of  the 
British  dominions,  and  never  returned ;  yet  it  has  been  held  that 
his  allegiance  accrued  to  the  state  in  which  be  was  bom,  aa  the 
lawful  snocesBor  of  tbe  king;  and  that  be  was  to  be  considered 
a  subject  by  birth.  (6)  It  was  admitted  that  this  *  claim  of  *  40 
the  state  to  the  allegiance  of  all  persons  born  within  its  ter- 
ritories prior  to  our  Revolution,  might  subject  those  persons  who 
adhere  to  their  former  sovereign  to  great  inconveniences  in  time 
of  war,  when  two  opposing  sovereigns  claimed  their  allegiance ; 
aod  under  the  peculiar  circumstances  o£  the  case,  it  was,  uu- 
doabtedly,  a  very  strong  application  of  the  common-law  doctrine 
of  natural  and  perpetual  allegiance  by  birth.  The  inference  to  be 
drawn  from  the  discussion  in  the  case  ot  M'llvaine  v.  Coxe(^d) 
would  seem  to  be  in  favor  of  the  more  i-easonahle  doctrine  that 
no  antenatua  ever  owed  any  allegiance  to  the  United  States,  or  to 
any  individual  state,  provided  he  withdrew  himself  from  this 
country  before  the  establishment  of  our  independent  government, 
and  settled  under  the  king's  allegiance  in  another  part  of  bis 
dominions,  and  never  afterwards,  prior  to  the  treaty  of  peace, 
returned  and  settled  here.  The  United  States  did  not  exist  as  an 
independent  government  until  1776 ;  and  it  may  well  be  doubted 
whether  the  doctrine  of  allegiance  by  birth  be  applicable  to  the 
case  of  persons  who  did  not  reside  here  when  the  Revolutjou  took 
place,  and  did  not,  therefore,  either  by  election  or  tacit  assent, 
become  members  of  the  newly  created  state.  The  ground  of  the 
decision  in  the  latter  case  was,  that  the  party  in  question  was  not 
only  bom  in  New  Jersey,  but  remained  there  as  an  inhabitant 

reaidcd  thne  afterwanU,  wm  ft  citizen  of  the  United  Statei  hj  Urth.  Thit  wu  the 
principle  of  ttie  Engliah  commoii  law  in  reipect  to  nil  penona  bom  within  the  king'a 
aileglBnee,  and  wu  the  law  of  the  colonie»,  and  became  the  law  of  each  and  all  of 
the  atalea,  when  the  declaration  of  independence  wai  made,  and  contlnned  lo  nntll 
theeatabli*famentof  tbeConitilutionof  the  United  States,  when  the  whole  exclmiTe 
Jurlidiction  of  this  lubject  of  cttiKuhip  pawed  to  the  United  Statet,  and  the  miim 
principle  ha«  there  remained. 

(ft)  AiuUe  V.  Martin,  9  Haw.  464. 

(o)  8  Ctancb,  2S0;  4  Id.  200. 
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until  the  4tfa  of  October,  1776,  when  the  legislature  of  that  state 
awerted  the  right  of  aovereigstj,  and  the  claim  of  allegiance  over 
all  persona  then  abiding  -within  its  jurisdiction.  By  remaining^ 
there  after  the  declaration  of  independence,  and  after  that  statute, 
the  party  had  determined  his  right  of  election  to  withdraw,  and 
had,  by  his  presumed  consent,  become  a  member  of  the  new 
government,  and  was,  consequently,  entitled  to  protection,  and 
bound  to  allegiance.  The  doctrine  in  the  case  oE  Beipub- 
'  41  Uca  T.  Chapman  (&)  goes  *  also  to  deny  the  claim  of  alle- 
giance in  the  case  of  a  person  who,  though  bom  here,  was 
not  here,  and  assenting  to  our  new  governments,  when  they  were 
first  instituted.  The  language  of  that  case  was,  that  allegiance 
could  only  attach  upon  those  persons  who  were  then  inhabitanta. 
When  an  old  government  is  dissolved,  and  a  new  one  formed, 
"  all  the  writers  ^ree,"  said  Ch.  J.  M'Kean,  "  that  none  are  sub- 
jects of  the  adopted  government  who  have  not  freely  assented  to 
it."  The  same  principle  was  declared  by  the  Supreme  Court  of 
New  York,  in  Jackson  v.  Whitey  (a)  and  it  was  held,  that  though 
a  British  subject  resided  here  as  a  freeholder  on  the  4th  of  July, 
1776,  and  was  abiding  here  on  the  16th  of  July,  1776,  when  the 
convention  of  the  state  asserted  the  right  of  sovereignty  and  the 
claim  of  allegiance  over  all  such  persons,  yet,  that  under  the  cir- 
cumstances, the  person  in  question  being  a  British  officer,  and  a 
few  weeks  thereafter  placed  on  his  parole,  having  been  arrested 
as  a  person  disa£fected  to  the  Revolution,  and  io  December,  1776, 
joining  the  British  forces,  was  to  be  deemed  an  alien,  and  as 
having  never  changed  his  allegiance,  or  elected  to  become  a  party 
■  to  our  new  government.  The  doctrine  in  the  case  of  Aitulie  v. 
Martin  was  contrary,  also,  to  what  had  been  held  by  the  same 
court  in  the  cases  of  Q-aTdner  v.  Ward  and  Kilham  v.  Ward,  (i) 
where  it  was  decided  that  persons  bom  in  Massachusetts  before 
the  Revolution,  who  had  withdrawn  to  a  British  province  before 
our  iudependence,  and  retumed  during  the  war,  retained  their 
citizenship,  while  the  same  persons,  had  they  remained  in  the 
British  province  until  after  the  treaty  of  peace,  would  have  been 
British  subjects,  because  they  had  chosen  to  continue  their  former 
allegiance,  and  there  was  but  one  allegiance  before  the  Revolu- 
tion.   This  principle  was  asserted  by  the  same  court  in  the  ca^e 

(ft)  1  Ddlat,  68.  (a)  SO  Jobm.  8U. 

(i)  2  Hut.  286,  214,  note. 
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of  FhippBt  (c)  and  I  ootiBider  it  to  be  the  trae,  and  Bound  law  on 
the  Bubjeet. 

*  To  create  allegiance  by  birth,  the  party  must  be  born,  *  42 
not  only  within  the  territory,  but  within  the  allegiance  of 
the  government.  If  a  portion  of  Uie  country  be  taken  and  held 
l>y  conquest  in  var,  the  conqueror  acquires  the  rights  of  the  con- 
quered as  to  its  dominion  and  government,  and  children  born  in 
the  armies  of  a  state  while  abroad,  and  occnpying  a  fore^n 
country,  are  deemed  to  be  bora  in  the  allegiance  of  the  sovereign 
to  whom  the  army  belongs,  (a)  It  is  equally  the  doctrine  of  the 
Engli^  common  law,  that  during  such  hoBlile  occupation  of  a 
territory,  if  the  parents  be  adhering  to  the  enemy  as  Buhjects  de 
facto,  tiieir  children,  born  under  such  temporary  dominion,  are 
DOt  horn  under  the  allegianoe  of  the  conquered,  (b) 

X  Tbe  DootriiM  of  AllosUaae  and  BxpatxiftUon.  —  It  is  the  doc- 
trine of  the  English  law,  that  natural-born  subjects  owe  an  all&- 
giance  which  is  intrinsic  and  perpetual,  and  which  cannot  be 
devested  by  any  act  of  their  own.  (rr) '  In  the  case  of  Macdonald, 
who  was  tried  for  high  treason  in  1746,  before  Lord  Cb.  J.  Lee, 
and  who,  thoogh  born  in  England,  bad  been  educated  in  France, 
and  spent  bis  riper  years  thei-e,  his  counsel  spoke  t^ainst  the 
doctrine  of  natural  allegiance  as  slavish,  and  repugnant  to 
the  principles  of  their  *  Revolution.  The  court,  however,  *  43 
aaid,  that  it  had  never  been  doubted  that  a  subject  born, 
taking  a  commission  from  a  foreign  prince,  and  committing  high 
Ueason,  was  liable  to  be  punished  as  a  subject  for  that  treason. 

(c)  2  lick.  8M,  note.  Bee  alio  Dnpont  v.  Pepper,  Slate  RepoHi,  B.  C.  6,  s,  p. 
Id  Inglii  p.  The  TriuCeet  of  the  SeUon'  Snug  Harbor,  3  Peten,  90, 122,  123,  it  wu 
Adjudged  that  the  righti  of  election  between  the  newandoldgoverntneiitfe]  did«xlst 
at  the  Rerolutfon,  in  1776,  to  all  the  Inhabitant* ;  and  that  the  onl;  difficulty  was,  at 
to  the  time  and  ai  to  the  evidence  of  the  election,  lo  ai  to  deteimine  the  queition  of 
allegiance  and  alieuiBm.  There  wag  a  reasonable  time  allowed  lo  elect  to  remain  a 
subject  of  Great  Britain,  or  to  become  a  citizen  of  the  United  Slatea.    lb.  ISO. 

(a)  Vattel,  b.  1,  c.  19,  gee.  217 ;  b.  3,  c  13,  eec.  199. 

(ft)  Calvia'a  Ca<e,  T  Co.  18,  a ;  Vaughan,  Ch.  J.,  In  Craw  v.  Ramiej,  Vaugh,  Hep. 
381  i  Dyer'a  Bep.  224,  a,  pi.  29.  An  aUen,  aayi  Lord  Coke,  in  Cairin'a  Coae,  ii  a  per- 
■oQ  ont  of  the  ligeance  ot  the  Ung.  It  ia  not  extra  rt^num,  nor  extra  legem,  but  extra 
Ugtantiam.  To  niake  a  subject  born,  the  parent!  mnat  be  under  the  actual  obedience 
<rf  the  king,  and  the  place  ot  birth  be  within  the  king's  obedience  aa  well  aa  within 
hti  dominloiM. 

<e)  Story's  Cose,  Dyer,  298,  b,  800,  b ;  1  Bl.  Comin.  S70, 871 ;  1  Hale'a  P.  C.  08 ; 
Fotler's  Crown  Law,  7,  69,  183. 

•  Udny  D-  Udny,  L.  R.  1  H.  L.  Sc.  441. 
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They  held  that  it  was  not  in  the  power  of  any  private  subject  to 
shake  off  his  all^iance  and  transfer  it  to  a  foreign  prince ;  nor 
was  it  in  the  power  of  any  foreign  prince,  by  naturalizing  or 
employing  a  aubject  of  Great  Britain,  to  dJsaoWe  the  bond  of 
allegiance  between  that  subject  and  the  crown,  (a)  Entering 
into  foreign  service,  without  the  consent  of  the  sovere^,  or 
refu«ng  to  leave  such  service,  when  required  by  proclamation,  is 
held  to  be  a  misdemeanor  at  common  law.  (by 

It  has  been  a  question,  frequently  and  gravely  argued,  both  by 
theoretical  writers  and  in  forensic  discussions,  whether  the  Eng- 
lish doctrine  of  perpetual  allegiance  applies  in  its  full  extent  to 
this  country.  The  writers  on  public  law  have  spoken  rather 
loosely,  but  generally  in  favor  of  the  right  of  a  subject  to  emigrate 
and  abandon  his  native  country,  unless  there  be  some  positive 
restraint  by  law,  or  he  is  at  the  time  in  possession  of  a  public 
trust,  or  unless  bis  country  be  in  distress  or  in  war,  and  stands  in 

need  of  bis  assistance.  (?)  Cicero  regarded  it  aa  one  of  the 
'44    firmest  foundations  of  Roman  "liberty,  that  the  Roman 

citizen  had  the  privilege  to  stay  or  renounce  his  residence 
in  the  state  at  pleasure,  (a)  The  principle  which  has  been 
declared  in  some  of  our  state  constitutions,  that  the  citizens  have 
a  natural  and  inherent  right  to  emigrate,  goes  far  towards  a 
renunciation  of  the  doctrine  of  the  English  common  taw,  as  being 
repugnant  to  the  natural  liberty  of  mankind,  provided  we  are  to 
consider  emigration  and  expatriation  as  words  intended  in  those 
cases  to  be  of  synonymous  import.     But  the  allegiance  of  our 

(a]  Foater'i  Crown  Law,  69. 

lb)  I  Eut'i  P.  C.  81 1  t  Hft»k.  P.  C.  b.  1,  c.  32,  tec  3.  On  the  leth  of  October. 
1607,  the  king  of  England  declared,  by  procla malum,  that  the  kingdom  wai  menaced 
•nd  endangered,  and  hf  recalled  from  foreign  aerrice  all  aeamen  and  aeafartng  men, 
wha  were  natnr&l-bom  mibjecta,  and  ordered  tliem  to  withdraw  themseWei,  and  return 
home.OD  pain  of  being  proceeded  againat  for  contempt  It  waa  further  declared  that 
no  foreign  lettert  of  naiuraliMtion  could,  in  a,oj  manner,  devest  hia  natural'bom 
lubjectt  of  their  allegiance,  or  alter  their  duty  to  their  lawful  aorerelgn. 

(i)  GrotiM,  b.  2,  c.  6,  lec  24 :  Pud.  Droit  de«  Gena,  Ut.  8,  c.  11,  sect.  2,  8 ;  Bynk. 
Q.J.  Pub.  C.22;  Vattel,  b.  l,c.  19,  tec*.  218,  228,  224,225;  1  Wydcefort,  L'EmbaM. 
UT.  lie. 

{a)  Se  qnia  inTltoa  clvliate  mntetarj  neve  in  civitate  maneat  invitua.  Hcc  aunt 
enim  fnndamenta  flrmlaaima  noalne  llbertatia,  aui  quemque  juria  et  reiineDili  et 
dimictendi  e«*e  dominnm.  Orat.  pro  I^  C  Balbo,  c.  18.  In  the  treaty  between  the 
United  State*  and  Saxony,  in  184S,  It  wat  declared  that  erery  kind  of  (JthI  d'Avbaiiu, 
droit  da  ntraile,  and  droit  dt  ditratXion,  or  tax  on  emigration,  waa  abolished  between 
the  contracUng  partiet  and  their  aubject*. 
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oitizena  is  due,  not  only  to  the  local  government  under  vhich 
thej  reside,  but  primarily  to  the  gOTemment  of  the  United  States ; 
and  the  doctrine  of  final  and  absolute  expatriation  requires  to  be 
defined  with  precision,  and  to  be  subjected  to  certain  established 
limitations,  before  it  can  be  admitted  into  our  jurlsprudeQce  as  a 
Rafe  and  practicable  principle,  or  Iiiid  down  broadly  as  a  wise  and 
salutary  rule  of  oational  policy.  The  question  has  been  frequently 
discussed  in  the  courts  of  the  United  States,  but  it  remains  to 
be  definitively  settled  by  judicial  decision.  (J)  ' 

A  review  of  those  discussions  cannot  be  uninstructive. 

In  the  case  of  Talbot  v.  Janson,  (c)  the  doctrine  was  brought 
before  the  Supreme  Court  of  the  United  States,  in  1795,  It  was 
contended,  on  one  side,  that  the  abstract  right  of  individuals  to 
withdraw  from  the  society  of  which  they  were  members  was 
antecedent  and  superior  to  the  law  of  society,  and  recognized  by 
the  best  writers  on  public  law,  and  by  the  usf^e  of  nations ;  that 
the  law  of  allegiance  was  derived  from  the  feudal  system  by 
which  men  were  chained  to  the  soil  on  which  they  were  bom, 
and  converted  &om  free  citizens  to  be  the  vassals  of  a  lord 
or  superior ;  that  this  country  *  was  colonized  and  settled  *  46 
upon  the  doctrine  of  the  right  of  emigration ;  and  the  right 
was  incontestable  if  exercised  in  due  conformity  with  the  moral 
and  social  obligations ;  that  the  power  assumed  by  the  govern- 
ment of  the  United  States  of  naturalizing  aliens,  by  an  oath  of 
allegiance  to  this  country,  after  a  temporary  residence,  virtually 

(i)  InthecMe»f  TbeSUteD.Hunt,lDSont}iCaroUn*,ial835,3Hm(S.C.).l,ttie 
BQbJect  of  allegiance,  BDd  to  whom  dne  under  the  ConititatioD  ot  the  United  Stata, 
wai  profoundly  diicoued,  and  it  waa  declared  hy  a  majoril;  of  the  Court  of  Appeal* 
that  the  d^zeni  owed  alleEclanCB  to  the  United  Statei,  and  (nboTdinately  to  the  itate 
nnder  which  they  lired ;  that  allegiance  waa  not  now  uied  in  the  teadal  Koie,  BTtttng 
out  of  tlie  doctrine  of  tenure,  and  that  we  owed  allegiance  or  obedience  to  bath  gOT' 
eramcnti,  to  the  eiteni  of  the  ccnitilatioDal  power*  eiiiting  in  each.  The  court 
held  that  an  oath  pretcribed  by  an  act  of  the  legiilature  of  December,  1833,  to  be 
tftkni  bjr  eveij  militia  officer,  that  he  (hould  be  failhfiil,  and  (rvi  aUrgicaca  bear  to 
the  State  of  Soath  Carolina,  wa*  Dnconilitntional  and  void,  •«  being  Incontistent 
with  the  alle^nee  of  the  cltizeni  to  the  federal  gOTcmnieQt.  The  coort  conie- 
qaently  condemned  the  ordinance  of  the  conTentloo  of  South  Cnrolina  of  Norember, 
1SS2,  M  containing  aoaonnd  and  heretical  doctrine,  «rben  II  declared  that  IXxeoBegianet 
of  the  dtlceni  waa  dne  to  the  atate,  atid  «&edMiKi  onlj,  and  not  allegiance,  could  be 
due  to  any  other  delegated  power. 

(c)  S  Dallaa,  188. 

1  See  49,  n.  1. 
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implies  that  oar  citizens  may  become  subjects  of  a  foreign  power 
by  the  same  means. 

The  counsel  on  the  other  side  conceded  that  birth  gave  no 
property  in  the  man,  and  that  upon  the  principles  of  the  Ameri- 
can government  he  might  leave  his  country  when  he  pleased, 
provided  it  was  done  bona  fide,  and  with  good  cause,  and  under 
the  regulations  prescribed  by  law ;  and  that  be  tictually  took  up 
bis  residence  in  another  country,  under  an  open  and  avowed 
declaration  of  his  intention  to  settle  there.  This  was  required 
by  the  most  authoritative  writers  on  the  law  of  nations;  and 
Heineccius,  in  particular,  required  that  the  emigrant  should 
depart  with  the  desire  to  expatriate,  and  actually  join  himself  to 
another  state ;  that  though  all  this  be  done,  it  only  proved  that  a 
man  might  be  entitled  to  the  right  of  citizenship  in  two  coun- 
tries; and  proving  that  he  had  been  received  by  one  country, 
did  not  prove  that  his  own  country  had  surrendered  him ;  that  the 
locomotive  right  finally  depended  upon  the  consent  of  the  govern- 
ment ;  and  the  power  of  regulating  emigration  was  an  incident 
to  the  power  of  r^ulating  naturalization,  and  was  vested  exclu- 
sively in  Congress ;  and  until  they  had  prescribed  the  mode  and 
terms,  the  character  and  the  allegiance  of  tlie  citizen  continued. 
The  judges  of  the  Supreme  Court  felt  and  discovered  much 
embarrassment  in  the  consideration  of  this  delicate  and  difficult 
question,  and  they  gave  no  definite  opinion  upon  it.     One  of 

them  (a)  observed,  that,  admitting  the  intention  of  expatriar 
*46  tion  had  been  legally  declared,  it  was  necessary  *  that  it 

should  have  been  carried  into  effect,  and  that  the  party 
should  have  actually  become  a  subject  of  the  foreign  govern- 
ment; that  the  cause  of  removal  must  be  lawful,  otherwise  the 
emigrant  acts  contrary  to  his  duty ;  that  though  the  legislature 
of  a  particular  state  should,  by  law,  specify  the  lawful  cause  of 
expatriation,  and  prescribe  the  manner  in  which  it  might  be 
effected,  the  emigration  could  only  affect  the  local  allegiance  of 
the  party,  and  not  draw  after  it  a  renunciation  of  the  higher 
allegiance  due  to  the  United  States ;  and  that  an  act  of  Congress 
was  requisite  to  remove  doubts,  and  furnish  a  rule  of  civil  con- 
duct on  this  very  interesting  subject  of  expatriation.  Another 
of  the  judges  (a)  admitted  the  right  of  individual  emigration  to 
be  recognized  by  moat  of  the  nations  of  the  world,  and  that  it 

(a)  Piumon,  J.  M  Iredell,  J. 
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was  a  right  to  be  exercised  in  Bubordination  to  the  public  interest 
and  safety,  and  ought  to  be  under  the  regulation  of  law;  that  It 
oaght  not  to  be  exercised  according  to  a  man's  will  and  pleaeure, 
without  any  restraint;  that  every  man  is  entitled  to  claim  rights 
and  protection  in  society,  and  he  is,  in  hb  turn,  under  a  solemn 
obligatioa  to  discharge  his  duty ;  and  no  man  ought  to  be  pei^ 
mitted  to  abandon  society,  and  leave  his  social  and  political  obligar 
tions  nnperfonned.  Though  a  person  may  became  naturalized 
abroad,  yet  if  he  has  not  been  legally  dischai^ed  of  his  alle- 
giance at  home,  it  will  remain,  notwithstanding  the  party  may 
have  placed  himself  in  difficulty,  by  double  and  conflicting  claims 
of  allegianoe. 

The  majority  of  the  Supreme  Court  gave  no  opinion  upon  the 
question  ;  but  the  inference  from  the  discussion  would  seem 
to  he,  that  a  citizen  could  not  devest  himself  of  his  allegiance, 
except  under  the  sanction  of  a  law  of  the  United  States;  and 
that  until  some  legislative  regulations  on  the  subject  were  pre- 
Bcribed,  the  rule  of  the  common  law  must  prevail. 

•  In  1797,  the  same  question  was  brought  before  the  •  47 
Circuit  Court  of  the  United  States  for  the  district  of  Con- 
necticut, in  the  ca^  of  Isaac  Williamt,  (a)  and  Ch.  J.  Ellsworth 
ruled  that  the  common  law  of  this  country  remained  as  it  was 
before  the  Revolution.  The  compact  between  the  community 
and  its  members  was,  that  the  community  should  protect  its  mem- 
bers, and  that  the  members  should  at  all  times  be  obedient  to  the 
laws  of  the  community,  and  faithful  to  ite  defence.  Ko  member 
could  dissolve  the  compact  without  the  consent  or  default  of  the 
community,  and  there  bad  been  no  consent  or  default  on  the  part 
of  the  United  States.  "  No  visionary  writer  carried  the  principle 
to  the  extent  that  a  citizen  might,  at  any  and  all  times,  renounce 
his  own,  and  join  himself  to  a  foreign  country ;  and  no  inference 
or  consent  could  be  drawn  from  the  act  of  the  government  in 
the  naturalization  of  foreigners,  as  we  did  not  inquire  into  the 
previous  relations  of  the  party,  and  if  he  embarrasses  himself  by 
contracting  contradictoiy  obligations,  it  was  hia  own  folly  or  his 
fault." 

This  same  subject  was  again  brought  before  the  Supreme 

Court  in  the  case  of  Murray  v.  The  Charming  Bet»y,  in  the  year 

1804.  (5)     It  was  insisted,  upon  the  argument,  that  the  right  of 

(a)  Cited  in  S  Cnuidi,  8S^  note.  (h)  2  Cntnch,  64 
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expatriation  did  exist,  and  was  admitted  by  all  the  writers  apon 
general  law,  bat  that  its  exercise  must  be  accompaaied  bj  thi-ee 
circumstances,  viz. :  fitness  in  point  of  time,  fairness  of  intent, 
and  publicity  of  the  act.  The  court,  however,  in  giving  their 
opinion,  avoided  any  decision  of  this  great  and  litigat«d  point, 
by  observing,  that  "  whether  a  person  bora  within  the  United 
States,  or  becoming  a  citizen  according  to  the  established  laws  of 
the  country,  can  devest  himself  absolutely  of  that  character, 
otherwise  than  in  such  manner  as  may  be  prescribed  by  law,  is  a 
question  which  it  was  not  necessary  to  decide."  Afterwards, 
*  48  in  the  Circait  *  Court  of  the  United  States,  at  Philadel- 
phia, (a)  Judge  Washington  observed,  that  he  did  not  mean 
to  moot  the  question  of  expatriation,  founded  on  the  self-will  of 
a  citizen,  because  it  was  beside  the  case  before  the  court;  but 
that  he  conld  not  admit  that  a  citizen  of  the  United  States  could 
throw  off  his  allegiance  to  hie  country  without  some  law  author- 
izing him  to  do  so.  This  was  the  doctrine  declared  also  by  the 
Chief  Justice  of  Massachusetts.  (&)  The  question  arose  again 
before  the  Supreme  Court  of  the  United  States,  in  February, 
1822,  in  the  case  of  The  Santtaaima  IHnidad,  (c)  and  it  was 
Buffered  to  remain  in  the  same  state  of  uncertainty.  The  coun- 
sel on  the  one  side  insisted  that  the  party  had  ceased  to  be  a 
citizen  of  the  United  States,  and  had  expatriated  himself,  and 
become  a  citizen  of  Buenos  Ayres,  by  the  only  means  in  his 
power,  an  actual  residence  in  that  country,  with  a  declaration  of 
his  intention  to  that  effect.  The  counsel  on  the  other  side  ad- 
mitted that  men  may  remove  from  their  own  country  in  order  to 
better  their  condition,  but  it  must  be  done  for  good  cause,  and 
without  any  fraudulent  intent ;  and  that  the  slavish  principle  of 
perpetual  allegiance  growing  out  of  the  feudal  system,  and  the 
fanciful  idea  that  a  man  was  authorized  to  change  his  country 
and  his  allegiance  at  his  own  will  and  pleasure,  were  equally 
removed  from  the  truth.  Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  court,  waived  the  decision  of  the  question,  by 
observing  that  the  court  gave  no  opinion  whether  a  citizen,  inde- 
pendent of  any  legislative  act  to  that  effect,  could  throw  off  his 
own  allegiance  to  his  native  country ;  that  it  was  perfectly  clear 
it  could  not  be  done  without  a  bona  fide  change  of  domicile,  uadet 

(a)  United  StMet  v.  QiUiet,  1  Peter*,  C.  C.  16». 
(6)  9  Mm.  461.  (c)  7  Wheaioti,  26S. 
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circumBtances  of  good  faith ;  and  that  it  would  be  sufficient  to 
ascertaiu  the  preoise  nature  and  limits  of  this  doctrine  of  expatria- 
tion, when  it  should  become  a  le^ing  point  for  the  judgment  of 
the  courts 

•  From  this  historical  review  of  the  principaf  discussions  *  49 
in  the  federal  courts  on  this  interesting  subject  in  American 
jurisprudence,  the  better  opinion  would  seem  to  be,  that  a  citizen 
cannot  renounce  Us  allegiance  to  the  United  States  without  the 
permission  of  government,  to  be  declared  hj  law ;  and  that,  as 
there  ia  no  existing  legislative  regulation  on  tiie  case,  the  rule  of 
the  English  common  law  remains  unaltered,  (a)  ^ 

(a)  TIui  rule  vu  mdmitted  in  loglii  v.  The  Tnuleei  of  the  Bailore'  Sung  Hu-bor, 
8  Peten,  09,  and  expreasly  declared  in  ShankB  v.  Dapout,  ib.  242,  wbere  it  wu  lield, 
1^  the  Supreme  Coart  ot  the  Duiled  Statei,  that  the  marriage  of  a  Jinu  seU  irith  ao 
alien  produced  do  diBsolaUon  of  her  natiTe  allegiance ;  and  that  it  was  the  gpnaral 
doctrine  that  no  penoni  could,  bj  mnj  act  of  their  ovn,  without  the  conient  of  the 
gOTemment,  put  oS  their  allegiance  and  become  alieni.  The  Court  of  Appeal!  of 
Eentnck;,  in  Altbeny  n.  Hawkins,  9  Dana,  ITS,  lo  lata  aa  tB39,  did  indrad  consider 
ezpatriatioD  a  practical  and  fundamental  American  doctrine,  and  that,  if  lien  be  na 
ttatuU  ngulation  m  tkt  tubjectf  a  citizen  ma7,  in  good  faith,  abjure  his  countrr,  and 
ttiat  the  assent  of  the  goienunent  was  lo  be  presumed,  and  he  be  deemed  denation- 
alized. But  from  the  cases  already  referred  to,  the  weight  of  American  autborltj  U 
In  (aror  of  the  opposite  doctrine,  and  which  Is  founded,  as  I  apprehend,  npon  the 
moat  safe  and  practicable  principles.  The  naturalization  laws  of  the  United  State* 
are,  howerer,  inconsistent  with  this  general  doctrine,  for  thej  require  the  alien  who 
b  lo  be  naturalized  to  abjure  his  former  allegiance,  without  requiring  anj  eTidence 
that  Us  oatiTe  soTereigo  ha*  released  it. 

^  Natii>i>aiilg.  —  (a]Phcet>/'BirA.—By  Lord  Chief  Justice  of  England,  c  1,  ««& 

the  foorteeDtta  amendment  of  the  Constl-  2,  p.  11.)  t*    Another  test  of  naCionalltj 

tution,  "  All  persona  born  or  naturalized  bj  birth,  and  obviously  inconsistent  with 

In  the  United  States,  and  subject  to  the  that  of  the  place  of  birth  just  staled,  It 

jurisdiction  thereof,  are  citizens  of  the  the  nationality  of  the  puent.    The  latter 

United  States  and  of  the  state  wherein  teat  ia  now  admitted  to  be  the  true  ooe, 

they  reside."    This  seems  to  fli  upon  n*  and  I*  adopted  by  most  nationa,  Including 

the  doctrine  stated  in  the  test  (anW,  89),  the  United  States.    Act  of  Congresa  of 

and  deriTed   from   the  principle  of  the  Feb.  10,  lacifi,  stated  below ;  Ludlam  v. 

Eni^h  commoD  law,  that  all  persons  Ladlam,  26  N.  Y.  3G6 ;  81  Barb.  480,  SOOt 

bom  within  the  dominions  ot  tlie  crown,  Nationality,  npra.c,  1,  sec.  4,  p.  IS  tt  weg.; 

with  hardly  an  exception,  are  to  all  intent*  c.  0,  lec.  2,  pp.  187, 186.    The  adoption 

and  purposes  British  anbjecla.     (Nation-  of  this  logically  require*  the  abandon- 

ality.by  the  Right  Uon.^A.Cockbum,  ment  of  the  other  (see  T  Am.  Law  BeT. 

xi  In   Minor  r.  Bappertett,  21  Walt,  la  also  there  held  that  the  right  of  voting 

162,  the  court  expressly  refuse  to  decide  Unotanecestaryincidentof  citizenship. 
whether  children  bom  within  the  United  See  also   Slaughler-House  Catec,  16 

Sutes,  of  aUen  pareuU,  are  oitUena.    It  Wall.  Sa. 
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lliere  is,  bowerer,  aome  relaxation  of  the  old  and  stem  ml* 
ol  the  commoa  lav,  leqniieil  and  admiUed  nnder  the  liberal 

KB,  XA) ;  and  tlw  Clra  KighU  BOl  of  acta  of  ConcKi^  Oiat  die  aon  of  u 

April  9,  isa^  *TtMied  tbe  chance  of  a  AmcriwD  titiaai  I7  u  alicB  uotlMr, 

Mirfbrt  by  only  <liriafiin  to  b«  ddnsi  baniinaCanlgBCDMilryvbilelibbther 

tkaCbonifalkeCiiiledStatei.aadDat  waa  tenpotarilj  reai^nt  tba«,  was  an 

(■bjwt  to  any  foirisD  power."   HoweTer,  Aiiiericancitiiaik7llwcaiiiiiionU«,aiid 

the  abore  dame  of  the  ammdmciit  U  that  tbeact  of  SS  Edw.nL(fnrt,  fil)  wm 

made  lea  obJectunaUe  by  the  iccog-  only  dedantory.    Lndlau  v.  LDdlain,2S 

oilHNiof  tbe  right  of  expatriaOMi.    Act  N.T.SGS;  81Baib.4aa.    Theapnkaa<a 

at  Joly  ZT,  186^  ttated  behiw.    See  St  latA  Cluef  Jaat^  Cockbora  mom  to  be 

33  Vkt.  c  14, 1 4,  whkh  aUowa  a  nmiUr  the  otbs  wwj.    See  hit  work  on  Hatknt- 

cacape  fran  a  liinaar   difltcaltf.     The  aHty,  c.  1,  aec.  2,  p.  0.    See  Albany  v. 

dava  in  tbe  CbiMtUaiion  i«  realralDel.  Derby,  SO  TL  718.      Under  itatntei  n 

nMraoTO',  bf  Ibe  wordt  "  and  iDbjrct  to  pari  maleia  it  baa  been  bdd  that  one  bom 

the  Jnfl«lictioBtlH!i«of,"whk:hbaTe  been  in  America  did  not  looe  hii  rigfati  ai  a 

thoa^bt  wdBcMntto  eaclnde  Indiana  from  Britiih  lubject  meidj  became  the  eml- 

tla  opentiaa.      Report  at  Ibe  Jadicial  BiatiKS  anceator   had   abjoted  hii  alle- 

Cocnmtttee  of  the  Scbate,  Dec.  14, 1870,  giance  to  tbe  crown,  and  had  been  natn- 

Ko.  2BB;  are  McKay  «.  CUnpbeD,  6  Am.  nUxed  in  Amoica,  be  neTer  having  been 

LawT.WT.    TorahhoBgfafaigeDeiBlall  attainted.    Filch  v.  Weber,  6  Hare,  fil. 

pcraoD*,  with  a  few  exceptioot,  who  are  (e)  Nabaxiliaaiat.  —  By  tlw  act  of  July 

within  a  conntry  are  labject  to  It*  jnria-  IT,  1802,  {  SI,  any  alien  otct  twenly-ooe 

diction, »  different  pniidide  bat  been  ap-  year*  old,  wbo  baa  enUated  or  ihall  enlitt 

ptied  to  tbe  InAana  wfaoae  Jnrltdiciion  hi  the  anniea  of  tbe  United  Sulei,  may 

ii  trilal,  not  terrilorla],  —  at  waa  alao  be  admitted  to  become  a  dtiaen  of  tbe 

formerly  tlieeaae  with  Bnropeannationi,  United  States  withoot  any  preriont  deo- 

a  fact  which  aeenu  to  account  for  tome  Uration  of  hb  intentlMi,  on  proof  of  one 

modem  doctrine*.  year't  lettdeace  prerioiit  to  hit  ^^licft- 

(b)  Parmlagt,  —  By  tbe  act  of  Fehm-  tlon,  good  nwral  cbatacler,  and  that  he 

Bfy  1(^  1655,  penoiu  theretofore  Ixmi  or  bat  been  honorably  Atcharged-i*   Coder 

thereafter  to  be  bonont  of  the  limita  and  the  act  of  1802,  a  conrt  of  record  with- 

Jariadiction  of  tlie  United  State*,  whoae  out  any  recording  officer  i>  not  competent 

fatltert  were,  or  thai!  be  at  tbe  time  of  to  reccire  an  alien**  preliminary  declara- 

llwr  Urth,  dtizeni  of  the  United  State*,  tionof  hi*intentiontobecomenatiiralized. 

•hall  be  deemed  and  are  declared  to  be  Ei  parU  Gregg,  3  Cnrii*,  08 :    Sute  v. 

ddien*  of  the  United  Sutei,  provided  WhitteDiore,60N.H.245.    The  reception 

that  the  ri^ti  at  dtizenihip  aball  not  of  the  preliminary  oath  ii  a  miniiterial 

deaeend  to  penoni  wboae  tatbM*  neier  doty  wbicb  thederk  may  perform.    But. 

reaided  in  tbe  United  State*,  z*  HoreoTer,  terworlh'i  Case,  1  Woodb  &  H.  323.    Bnt 

it  baa  been  twid  in  a  cate  not  within  tbe  the    power    to    admit   to  citiaeothip  it 

^  R.  8. 1903.  See  The  Stale  r.Adama,  mbaeqnently  •erring  three  yean  on  a 

46  Iowa,  90.  merchant  veuel  of  the  United   Slater ; 

z*  By  act  of  Jone  7,  1872,  {  29,  17  and  •nch  person  will  receire  protection 

Bt  at  L.  208,  any   alien  aeaman   may  aa  a  dtizen  from  the  time  of  filing  hii 

btcome  a  dtizen    by  declaring   hi*    in-  dedanllan  of  intention, 
tention  before  •  competent  conrt,  and 
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infloence  of  commerce.    Though  a  nataral-bom  snbject  osnoot 
throv  off  bis  allegiance,  and  is  id  ways  amenable  for  criminal  acts 

Judicial,  lod  cumot  be  delegated  to  the  Uarj  to  the  comiDOD  lew.  Hetionslliy, 
cle^  Matter  of  Clark,  18  Barb.  444;  c.  1,  tec.  S,  p.  11;  Beck  o.  HcOUlii,  S 
"Ae  Acom,  2  Abb.  U.  S.  484,  444;  Barb.  S6,  49;  White  o.  WMCe,  3  Met. 
McCarthj  c.  Hareb.  1  Seld.  [5  N.  T.)  263,  (Kj.)  IBS.  Bat  Lord  Chief  Justice  Cock- 
370,  384.  Bj  the  Briti«h  ITatnrallxatiaa  bum  thinks  that  it  ought  to  be  a  general 
Act  of  1S70,  St.  3S  Vict,  c  14,  S  T,  an  rule  that  the  nationality  of  the  wife 
alien  who  ba«  resided  in  the  Doited  King-  abonld  follow  that  of  the  litMbaod,  and 
dom,  orwhohai  been  Inthe  eerriceof  the  ibould  alao  change  when  his  changei 
erowD,  for  not  leu  than  five  jean,  and  (Natioaalitr,  c.  S,  lec.  4,  p.  211);  and  lo 
who  Intcndi,  when  natnrallied,  either  to  it  li  enacted  bj  the  Katimlltation  Act, 
redde  in  the  United  Kingdom,  or  to  MTve  IBTO,  St.  S3  Vict.  c.  14,  |  10.  Compare 
nnder  the  crown,  maj  apply  for  a  certifl-  Bishop  v.  BUhop,  90  Fenn.St.412.  llia« 
cata  of  natoralization  to  a  Secretary  of  is  no  gtatute  a*  to  American  women  mar- 
State.  Bis  decision  is  final,  and  be  need  Tying  aliens,  bnt  thecommon  law  of  Eng- 
glTe  no  reamni.  An  alien  to  whom  foeh  land  iiaiitated  ianotefa).  Nattoaality, 
cartiflcate  is  gnnted  is  entitled  to  all  the  o.  1,  sec  3,  p.  11.  Bee,  howerer.  Madam 
political  and  other  tigUti,  &c.,  and  is  snb-  Berthemy's  Cue,  12  Op.  Att.-Oen.  7. 
Jecttoall  theoUigationsof  anataral-bom  (<]  Expatriatiim.  —  See,  generally.  Sir 
British  lobject,  except  that  he  is  not,  Alex.  Cockbum'a  irork  on  Nationality, 
within  the  foreign  state  of  which  be  was  c.  8,  see.  S,  p.  60.  The  act  of  Congren 
preTlontly  a  inbject,  to  be  deemed  a  of  July  37, 1868,  S  1,  after  reciting  that 
British  inbject,  unless  he  has  ceased  to  the  ri^C  uf  expatriation  is  a  natural  and 
be  a  subject  of  that  state,  &c.  inherent  right  of  all  people,  &c.,  enacts 
{d)  Nationalilg  of  Married  Wonun. —  that  any  declaration,  tnitructlon,  optnioD, 
By  the  act  of  February  10, 1B66,S  2,  any  order,  or  decision  cf  any  otBcers  of  this 
woman  who  might  lawfully  be  natoralixed  goremment  which  detdee,  resbicts,  ito- 
nnder  the  existing  laws,  married,  or  who  pairs,  or  qnestioiis  the  light  of  expatria* 
shall  be  married  to  a  citizen  of  the  United  tion,  is  hereby  declared  inconslalent  with 
Btatee,  shall  be  deemed  and  taken  to  be  a  the  fundamental  principle*  of  this  gorem- 
eiUieD;  see64,n.  (c).2'  And  tU*  act  is  ment.  See  Q  Op.  Att.-Gen.  866.  By  the 
eonslned  Uterally  to  mean  that  tbe  hua-  more  modest,  bat  more  eflediTe,  8t  88 
band  need  not  be  a  citizen  at  the  time  of  Viot  e.  14,  f  6,  British  snbjects  cease  ta 
the  marriage,  bnt  that  any  free  white  be  inch,  la  moet  case*,  upon  becoming 
woman  already  married  to  an  alien  be-  naturalized  In  a  foreign  slate.  Before 
comes  naturalized  by  the  nalonilUatlon  these  acts  were  passed,  a  treaty  between 
of  her  husband.  Kelly  v.  Owen,  7  Wall,  this  country  and  the  North  German  Con- 
496;  Burton  v.  Burton,  1  Eeyes,  369.  federation  (16  St.  at  L.  615]  had  been 
Bee  also  the  provisions  for  the  widows  of  signed,  which  provides  that  citizens  of  the 
aliens  who  die  after  having  taken  the  flrst  North  German  Confederation  who  become 
steps  toward  naturalization,  mentioned  in  naturalized  citizens  of  the  United  States, 
the  text,  62.     The  act  just  given  is  con-  and  shall  have  resided  oninterruptedly 

t*  Xieonard  «.  Grant,  6  Saw.  60S.    A»  Fed.  Bep.  211 ;  CltlMMlitp,  16  Op.  Att» 

to  the  effect  of  subsequent  marriage  to  an  QeD.  GW. 
alien,  see  Feqnignot  v.  City  of  Detroit,  16 
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against  his  native  country,  yet  for  commercial  porposes  he  may 
acquire  the  rights  of  a  citizen  of  another  country,  and  the  place 
of  domicile  determines  the  character  of  a  party  as  to  trade.  (() 
Thus,  in  the  case  of  Scott  v.  Schwartz,  (jT)  it  was  decided,  in 
the  Exchequer,  the  13  Geo.  II.,  that  a  residence  in  Russia  gave  the 
Euglish  mariners  of  a  Russian  ship  the  character  of  Russian  mari- 
ners, within  the  meaning  of  the  Biititih  Navigation  Act.  And  in 
the  case  of  Wilton  v.  Marryat,  {d)  it  was  decided  by  the  Court  of 
K.  B.  that  a  natural-horn  British  subject  might  acquire  the  char- 
acter and  he  euUtled  to  the  privileges  of  an  American  citizen, 
for  commercial  purposes.     So,  an  American  citizen  may  obtain  a 

foreign  domicile,  which  will  impresa  upon  him  a  uatioi^al 
*  50   character  *  for  commercial  purposes,  in  like  manner  as  if  he 

were  a  subject  of  the  government  under  which  he  resided ; 
and  yet  without  losing  on  that  accoimt  his  original  character,  oi 
ceasing  to  be  hound  by  the  allegiance  due  to  the  country  of  his 
birth,  (a)  The  subject  who  emigrates  bona  fde,  and  procures  a 
foreign  naturalization,  may  entangle  himself  in  difficulties,  and  in 
a  conflict  of  duties,  as  Lord  Hale  observed  ;  (6)  but  it  is  only  in 
very  few  cases  that  the  municipal  laws  would  affect  him.  If 
there  should  be  war  between  hb  parent  state  and  the  one  to 
which  he  has  attached  himself,  he  must  not  arm  bimiielf  against 
the  parent  state ;  and  if  he  be  recalled  by  his  native  government, 
he  must  return,  or  incur  the  pain  and  penalties  of  a  contempt. 
Under  these  disabilities,  all  the  civilized  nations  of  Europe  adopt 

(i)  See  i.  74-78.  {c)  Qamjv^t  Bep.  677. 

.  (</)  8  T.  n.  31 ;  1  Bo«.  ft  P.  480,  s.  o. 

(a)  Unitea  State*  v.  QiUiea,  1  Feiera  C.  C.  1G9 ;  Hwray  v.  The  Schooner  Charm- 
Ittg  BeUy,  2  Craoc-h,  61.  B7  the  origitud  Magus  CharU,  granted  bj  King  John,  art. 
SS,  it  was  declared :  Dt  licent  nnicalque  ezire  de  Kguo  et  i«dire  talva  flde  Domiii] 
tt^.     Vide  tapra,  33. 

(b)  1  Bmle'i  Hilt.  F.  C.  68. 

within  the  United  Btatei  Sre  jetn,  ihall  bj  the  Uwi  of  the  latter,  uid  done  before 
be  held  b;  the  North  Qerman  Confedera-  etnigration  ;  saving  al»aya  the  limitalion 
tloD  to  be  American  dtizens,  and  ahalt  be  esUbUshed  hj  those  laws.  If  a  natural- 
treated  as  such.  AnJ  there  Is  a  recipro-  iied  citizen  lenewi  hii  Tealdence  In  hi* 
cal  proTiaion  as  to  dtlzeiu  of  the  United  original  coontrj  witliout  the  intrait  to 
State*  who  become  naturalized  in  tlie  retnrn,  he  (hall  beheld  to  bare  renoanced 
Confederation.  It  is,  bowever,  verj  prop,  hi*  naturalization.  Whether  tlie  old  cili- 
etlj  itipulated  that  naturalized  citizen*  lenship  reTire*  b  not  said.  />a>(,  &%□.!, 
of  the  one  countrj  remain  liable,  on  their  ad  Jmat. 
return  to  the  other,  for  acts  puniahable 

[64] 
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(^each  according  to  ite  own  laws)  the  natural-bom  subjects  of 
other  countries. 

The  French  law  will  not  allow  a  natural-bom  subject  of  France 
to  bear  arms,  in  the  time  of  war,  in  the  service  of  a  foreigu  power, 
against  Fmnce ;  and  yet,  subject  to  that  limitation,  every  French- 
man 'u  free  to  abcUcate  his  country,  (c) 

3.  Of  auidren  born  Abroad.^  An  alien  is  a  person  bom  out  of 
the  jurisdiction  and  allegiance  of  the  United  States.  There  are 
some  exceptions,  however,  to  this  rule,  by  the  ancient  English 
law,  OS  in  the  case  of  the  children  of  public  ministers  abroad 
(provided  their  wives  be  English  women),  for  they  owe  not  even 
a  local  allegiance  to  any  foreign  power.  (li)  So  also,  it  is  said, 
that  in  every  case  the  children  bom  abroad,  of  English  parents, 
were  capable,  at  common  law,  of  inheriting  as  natives,  if  the  father 
went  and  continued  abroad  in  the  character  of  an  English- 
man, and  'with  the  approbation  of  the  sovereign,  (a)'  The  *51 
statute  of  25  Eklw.  III.  stat.  2,  appears  to  have  been  made 
to  remove  doubts  as  to  the  certainty  of  the  common  law  on  this 
subject ;  and  it  declared  that  children  thereafter  born  without 
the  ligeance  of  the  king,  whose  father  and  mother,  at  the  time  of 
their  birth,  were  natives,  should  be  entitled  to  the  privileges  of 
native  subjects,  except  the  children  of  mothers  who  should  pass 
the  sea  without  leave  of  their  buabanda.  The  statute  of  7  Anne, 
e.  5,  was  to  the  same  general  effect ;  but  the  statute  of  4  Geo.  II. 
c.  21,  required  only  that  the  father  should  be  a  natural-born 
subject  at  the  birth  of  the  child,  and  it  apphed  to  all  children 
then  born,  or  thereafter  to  be  bom.     Under  these  statutes  it  has 

(e>  Potliier'e  Tr^t^  do  Droit  de  Propri«t£,  n.  04 ;  Code  N&poleon,  Not.  17,  21 ; 
Tonlller,  Droit  Cirll  Franfaii,  1.  n.  206.  By  ■  decree  of  the  Emperor  of  AaatriH,  of 
March  24, 18S2,  Anttriui  subject*,  leaving  the  Anitrlan  dominioni  without  permiuion 
of  the  DitigUtnttet  Mid  releue  of  AiuCriaD  cttlienghip,  and  with  an  intention  neTCr  to 
return,  become  vJavfitl  unujranit,  nnd  lose  all  their  df  11  and  political  righta  at  home. 
Accepting  foreign  dlizenship,  or  entering  into  foreign  tervice  without  leave,  are 
deciaire  prooti  of  iDch  Intention.  Encjclo.  Amer.  tit.  Emigration.  Thii  ia  nnder- 
(tood  to  be  tbe  cooaeqaence  attached  by  tlie  law  In  France  to  Freochmen  entering 
foreign  aervice  without  leare.  Thej  loae  their  nationality,  or  civil  and  political  righta, 
•a  FreDCbmm.  In  the  caae  of  the  Untied  State*  v.  Wyagall,  6  Hill  (N.  T.),  16,  It 
wai  held  to  be  lawful  to  enliat  aliena  into  the  army  of  the  Dnlted  Statei,  and  tbe 
oontract  would  be  valid. 

(<0  CalvlD'a  Caae,  7  Co.  18.  a. 

(a)  Hjde  0.  Hill,  Cio.  Elii.  3 ;  Bn>.  Abr.  tit  DeMent,  pt.  47,  tit  DeniseD,  pi.  14. 
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been  beld,  (&)  that  to  entitle  a  child  bom  abroad  to  the  rights  of 
an  Eugliiih  natural-bom  subject,  the  father  muat  be  an  English 
subject ;  and  if  the  fiither  be  an  alien,  the  child  cannot  inherit  to 
the  mother,  though  she  was  born  under  the  king's  allegiance. 

The  act  of  Cougress  of  the  14th  of  April,  1802,  establishing 
a  uniform  rule  of  naturalization,  affects  the  issue  c^  two  classes 
of  persons :  (1.)  By  the  4th  section  it  was  declared  that  "  the 
childi-eu  of  persons  duly  naturalized  under  any  of  the  lavre  of  the 
United  State)*,  or  who,  previous  to  the  passing  of  any  law  on 
that  subject  by  the  government  of  the  United  States,  may  have 
become  cttizere  of  any  one  of  the  states,  under  the  laws  thereof, 
being  under  the  f^e  of  twenty-one  years  at  the  time  of  their 
pareots'  being  so  naturalized,  or  admitted  to  the  rights  of  citizen- 
ship, shall,  if  dwelling  in  the  United  States,  be  considered  as 
citizens  of  the  United  States."  This  provision  appears  to  apply 
only  to  the  children  of  persona  naturalized,  or  specially  admitted 
to  citizenship;  and  there  is  color  for  the  constraction,  that  it  may 

have  been  intended  to  be  prospective,  and  to  apply  aa  well  to 
•  52    the  case  of  •  persons  thereafter  to  be  naturalized  as  to  those 

who  had  previously  been  naturalized,  (a)  It  applies  to  all 
the  children  of  "persons  duly  naturalized,"  under  the  restrictions 
of  residence  and  minority,  at  the  time  of  the  naturalization  of  the 
parent.  The  act  applies  to  the  children  of  periom  duly  natural- 
ized.  hut  does  not  explicitly  state  whether  it  was  intended  to 
apply  only  to  the  case  where  both  parents  were  duly  naturalized, 
or  whether  it  would  be  su£Bcient  for  one  of  them  only  to  be 
naturalized,  in  order  to  confer,  as  of  course,  the  rights  of  citizens 
upon  the  resident  children,  being  under  age.  Perhaps  it  would 
be  sufficient  for  the  father  only  to  be  naturalized ;  for  in  the  sup- 
plementary act  of  the  26th  of  March,  1804,  it  was  declared  that 
if  any  alien,  who  should  have  complied  with  the  preliminary 
steps  made  requisite  by  the  act  of  1802,  dies  before  he  is  actually 
naturalized,  his  widow  and  children  shall  be  considered  as  citizens. 
This  provision  shows  that  the  naturalization  of  the  father  was 

(b)  Doe  c.  Joaet,  i  T.  R.  300. 

(ii)  The  proTuion  hM  IweD  tioce  adjudged  to  be  procpectiie.  Weat  v.  West, 
8  Paige,  433.  It  wu  alio  adjudged,  in  Feck  r.  Toung,  26  Wend.  613,  that  an  infant 
cbitd  of  a  penon  wlio  became  a  dtiien  of  the  United  States  in  1770,  and  alwa}'* 
remained  mcli,  nu  a  dlhet,  thougfa  liorii  abroad,  and  continued  abroad,  and  an 
Infuit  until  after  the  peace  of  17S3,  ana  married  after  1783,  and  onder  eoTerture 
until  1626,  and  thoagli  ihe  ueTer  capie  to  ^lie  coustrj  until  18S0. 
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to  bsvfl  the  efficient  force  of  coDferring  the  right  on  hie  children; 
and  it  is  worthy  of  notice  that  this  last  act  speiiks  of  children  at 
large,  irithout  any  allusicm  to  reaideuce  or  miuoiity;  and  yet,  as 
the  two  acts  are  intimatflly  connected,  and  make  but  <me  syatem, 
the  last  act  is  to  be  construed  with  referenca  to  the  piioi  one, 
according  to  the  doctrine  of  the  case  of  Ex  parte  Owrington.  (&) 
C2.)  By  a  subsequent  part  of  the  same  4tb  section,  it  is  declared 
that  "  the  children  of  persons  who  now  are  or  have  been  citizens 
of  the  United  States,  shall,  though  bom  oat  of  the  limits  and 
jurisdiction  of  the  United  States,  be  considered  as  citizens  of  tha 
United  States,  provided  that  the  right  of  citizenship  shall  not 
descend  to  persons  whose  fathers  have  never  resided  within  the 
United  States." '  This  clause  is  certainly  not  prospective  in  its 
operation,  whatever  may  be  the  just  construction  of  the  one  pre- 
ceding it.  It  applied  only  to  the  children  of  persons  who  Vun 
were  or  had  been  citizens ;  and  consequently  the  benefit 
*  of  this  provision  narrows  rapidly  by  the  lapse  of  time,  and  *  58 
the  period  will  soon  arrive  when  there  will  be  no  statutory 
regulation  for  the  benefit  of  children  born  abroad,  of  American 
parents,  and  they  will  be  obliged  to  resort  for  aid  to  the  dormant 
aod  doubtful  principles  of  the  English  commcm  law.  The  proviso 
annexed  to  this  last  provision  seems  to  remove  the  doubt  arising 
from  the  generality  of  the  ^ecedii^  sentence,  and  which  was. 
whether  the  act  intended  by  the  words,  *'  children  of  persons," 
both  the  father  and  mother,  in  imitation  of  the  statute  of  26  Edw. 
III.,  or  the  fatlici-  only,  according  to  the  more  libeml  declaration 
of  the  statute  of  4  Creo.  II.  The  provision  also  differs  &om  the 
preceding  one,  in  being  without  any  restriction  as  to  the  ^e  or 
residence  of  the  child ;  and  it  appears  to  have  lieeu  intended  for 
the  case  of  the  children  of  natural-born  oitizeni),  or  of  citisena 
who  were  original  acton  in  out  Revolntion,  and  therefore  it  was 
more  comprehensive  and  more  liberal  in  their  favor.  But  the 
whole  statute  provision  is  remarkably  loose  and  vague  in  its 
terms,  and  it  is  lamentably  defective,  in  being  confined  to  the 
case  of  children  of  parents  who  were  citizens  in  1802,  or  had  been 
so  previously.  The  former  act  of  2dth  January,  1795,  was  not 
so;  for  it  declared  generally  that  "the  children  of  citizens 
of  the  United  States,  born  out  of  the  limits  and  jurisdiction  of 
the  United  States,  shall  be  considered  as  citizens  of  the  United 
{b)  6  Binpej,  87L.  ■  Sm  49,  n.  1,  (*). 
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States.**  And  when  we  consider  the  universal  propensity  to 
travel,  the  liberal  intercourse  between  nations,  the  extent  of  com- 
mercial enterprise,  and  the  genius  and  spirit  of  our  municipal 
institutions,  it  is  quite  surprising  that  the  rightii  of  the  children 
of  American  citizens  bom  abroad,  should,  bj  the  existing  act  of 
1802,  be  left  so  precarious,  and  so  far  inferior  in  the  security 
which  has  been  given,  under  like  circumstances,  by  the  Englbh 
statutes. 

4.  aUmm. —  We  proceed  next  to  consider  the  disabilities,  rights, 
and  duties  of  aliens.' 

(1.)  JHaabilitie*  of  Aliens.  —  An  alien  cannot  acquire  a  (atle  to 
real  property  by  descent,  or  created  by  other  mere  operation  of 
law.     The  law  qwB  nihil  fruttra  never  casts  the  freehold  upon  an 

alien  heir  who  cannot  keep  it.  This  is  a  well-settled  rule  of 
*  54   the  common  *  law.  (a)     The  right  to  real  estate  by  descent 

is  governed  by  the  municipal  law  of  the  individual  states.  (6) 
Nor  can  an  alien  take  fis  tenant  by  the  curtesy  or  in  dower,  (c) 
It  is  understood  to  be  the  general  rule,  that  even  a  natural-bom 
subject  cannot  take  by  representation  from  an  alien,  because  the 
alien  has  no  inheritable  blood  through  which  a  title  can  be  de- 
duced, (dy  If  an  alien  purchase  land,  or  if  land  be  devised  to 
him,  the  general  rule  is,  that  in  these  cases  he  may  take  and  hold, 
until  an  inquest  of  office  has  been  had ; '  but  upon  his  death  the 

(a)  CaWin'i  Caae,  T  Co.  26,  » ;  1  Vent  Bep.  417 ;  JackMn  v.  Limii,  8  Johnt.  Cm. 
100;  Bunt  v.  Wernicke,  Hardin  (K7.),  61. 

(b)  Lynch  r.  Clarke,  1  Suidf.  Ch.  683. 

(c)  See  in/ro,  ir.  SO,  38.  By  lUitaCe  of  7  &  8  Victoria,  c.  M,  foreign  women 
mairied  to  Britiili  Bobjecli  became  Uiereby  natunllied. 

{d)  IS,  tlierefore,  a  person  diea  intestate  without  lasue,  and  le«Tn  a  lirother  who 
had  been  naturalized,  and  a  nephew  who  had  been  naturalized,  but  whose  father  died 
■n  alien,  the  brother  gucceedi  ro  the  whole  estate,  for  the  nephew  is  not  permitted 
bj  the  common  law  to  trace  bii  descent  through  his  alien  father.  LeTj  «,  M'Cartee, 
6  Peters,  102;  Jackson  v.  Oreen,  7  Wend.  883;  Jackson  r.  Fits  Simmons,  10  id. 
9;  [Redpsth  v.  Slcb,  3  Sandf.  TB.) 

of  lands  pnrloDsIr  held  bjr  him.  Oster- 
'  man  n.  Baldwin,  6  Wal).  116;  Harlej  v. 
s.  c.  1  Clifford,  S82 ;  Taylor  v.  Benham,  State,  40  Ala.  686.  Bnt  it  will  not  enable 
6  How.  288 ;  Wadsworth  v.  Wadsworth,  him  to  claim  as  heir  to  one  preriousty 
2  Kern.  S7fl  ;  Mnnro  u.  Merchant,  26  deceated.  Eeeney  v.  Brooklyn  Benero- 
N.  T.  9;  Orering  d.  Buwell,  82  Barb,  lent  Society,  33  Barb.  860.  [The  dts&- 
26-3;  [Phillips  v.  Moore,  100  U.  S.  208;  bilit^  may  be  removed  by  treaty.  Bauen- 
Hall  f.  Hall,  81  N.Y.  130.1  ThenaturaU-  stelo  e.  Lynhwn,  100  U.  a  488,]  See 
cation  of  an  alien  Is  a  waJyer  of  forfeiture     70,  n.  1. 
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land  would  instantly  and  of  necessity  (as  the  freehold  cannot  be 
kept  ID  abeyance),  without  any  inquest  of  office,  escheat  and 
vest  is  the  state,  because  be  is  iocompetent  to  transmit  by  hered- 
itary descent,  (e)  If  an  alien,  according  to  a  cose  put  by  Lord 
Coke,  (/)  arrives  in  England,  and  hath  two  sous  born  there,  they 
are,  of  course,  natural-born  subjects ;  and  if  one  of  them  pur- 
chases land  and  dies  without  issue,  his  brother  cannot  inherit  as 
his  heir,  because  he  must  deduce  his  title  by  descent,  through 
bis  father,  who  had  uo  iuheritable  blood.  But  the  case,  as  put 
by  Coke,  has  been  denied  to  be  law  by  the  majority  of  the  court 
in  Collingwood  v.  Pace,  {g)  and  it  was  there  held  that  the  sons 
of  an  alien  could  inherit  to  each  other,  and  derive  title 
*  through  the  alien  father.  Tlie  elaborate  opinion  of  Lord  *%5 
Ch.  B.  Hale  was  distinguished  by  hU  usual  learning,  though 
it  was  rendered  somewhat  perplexing  and  obscure  by  the  subtlety 
of  his  distinctions,  and  the  very  artificial  texture  of  hid  argument. 
It  is  still  admitted,  however,  that  a  grandson  cannot  inherit  to 
his  grandfather,  though  both  were  natural-born  subjects,  provided 
the  intermediate  son  was  an  alien ;  for  the  grandson  must,  in 
that  case,  represent  his  father,  and  he  had  no  inheritable  blood  to 
be  represented;  and  the  reason  why  the  one  brother  may  inherit 

(e)  Fage'i  Cbk,  G  Co.  62 ;  ColUngwood  d.  Pace,  1  Sid.  103 ;  1  Lev.  69.  b.  o.  ;  Co. 
Utt  3,  b ;  Flowd.  229,  b,  280,  & ;  DapleuU  d.  Attoniej  General,  G  Bro.  P.  C.  91 ; 
JackMO  r.  Lonn.  tapm;  Fox  v.  Bouthack,  12  Maai,  143;  8  id.  446;  Fairfax  p. 
Hnntar,  7  Cnnch,  60S,  919,  620;  Orr  r.  Hodgson,  4  Wheat  463 ;  Governeur  d.  Rob- 
erUon,  11  id..  332;  Toui  r.  Nesl.il,  1  M'Cord  Ch.  (S.  C.)  SG2,  874;  2  Dana  (Ky.), 
40;  Bonche  v.  WillianuoD,  3  Ired.  (N.  C.}  141,  146.  In  North  Carolina,  an  alien 
may  take  by  purchase ;  but  he  cannot  talie  by  deriie  any  more  ttiaD  he  can  inherit 
•i  Haywood,  37, 104, 10&  By  the  conttitation  of  North  Carolina,  aMen  reaidenta  may 
porchaae,  hold,  and  tranifer  real  eatate.  3  Ired.  141.  Nor  can  he  take  by  deTise, 
under  the  iCatate  law  at  New  York.  The  statute  makei  the  defiie  void.  New  York 
Reriied  Statute*,  ii.  67,  tec.  4.  In  Louisiana,  aliens  can  inherit  real  estate,  and  trana- 
mit  it  ab  intatato.  Dnke  of  Richmond  v.  Milne,  IT  La,  312.  In  England,  if  a  deriH 
be  to  an  alien  and  citizen,  at  joint  tenants,  the  stale  can  only  seize  the  moiety  of  the 
alien.  If  he  dies  before  Inquest,  the  other  joint  tenant  take*  by  survivorship,  bat 
the  slate,  on  office  toand,  would  defeat  the  survivorship  by  relation.  Gouldsb.  29, 
pi.  4;  Co.  LItt.  180,  b;  Lord  Hardwicke,  in  Knight  e.  Duplcssis,  2  Tea.  362,  consid- 
ered it  to  be  a  doubtful  paint  whether  an  alien  may  takt  real  estate  by  devise,  as  well 
a*  by  deed,  but  be  takes  a  defeasible  estate,  and  cannot  hold  as  against  the  estate. 
This  is  also  the  English  law.  Wilbnr  v.  Tobey,  IS  Hck.  179;  Posa  v.  Crisp,  20  id. 
124.  The  People  v.  Conklin,  2  Hill  (N.  Y.),  67.  He  nuty  purchase  and  bold  real 
estate  until  ofllce  found,  and  bring  an  action  for  tbe  recotrery  of  potsession.  Waugh 
r.  RIley,  8  Met.  296. 

(/)  Co.  litt,  8,  a. 
,      {g)  1  Sid.  193;  I  Vent  413;  Banniiler,  4ia 
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from  the  other  ia,  that  ag  to  them  the  deBcent  is  immediate,  and 
they  do  not  take  by  repreaetitation  from  the  father.  The  law, 
according  to  Lord  Hiile,  respects  only  the  mediate  relation  of  the 
brothers  as  brothers,  aod  cot  in  respect  of  their  father,  though  it 
be  true  that  the  foundation  of  consanguinity  ia  in  the  father; 
and  it  does  not  look  upon  the  father  as  such  a  medium  or  nex:ut 
between  the  brothers,  as  that  his  disability  should  hinder  the 
descent  between  them.  This  distinction  in  the  law,  which  would 
admit  one  brother  to  succeed  as  heir  to  the  other,  though  their 
£ither  be  an  alien,  and  yet  not  admit  a  son  to  inherit  from  bis 
grandfather,  because  bis  father  was  an  alien,  is  very  subtle.^  The 
reason  of  it  is  not  readily  perceived,  for  the  line  of  succession 
and  the  degrees  of  consauguinity  must  equally,  in  both  cases,  be 
traced  through  the  father.  The  statute  of  11  and  12  Wm.  III. 
c.  6,  was  made  on  purpose  to  cure  the  disability  and  brush  away 
these  distinctions,  by  "enabling  natural-born  subjecta  to  inherit 
the  estate  of  their  ancestors,  either  Lineal  or  collateral,  not- 
withstanding their  father,  or  mother,  or  other  ancestor,  by,  from, 
through,  or  under  whom  they  might  make  or  derive  theii'  title, 
were  ahens."  This  statute,  however,  did  not  go  so  far  as  to 
euable  a  person  to  deduce  title,  as  heir,  from  a  remote  ancestor, 
through  an  alien  ancestor  siill  living,  (a) 

The  provision  in  the  statute  of  Wm.  III.  is  in  force  in 

•  66    'several  of  the  United  States,  as,  for  instance,  in  Maryland, 

Kentucky,  Ohio,  Missouri,   Delaware,   New  Jersey,   New 

York,  and  Massachusetts,  (it)     But  in  tliose  states  where  tliere 

.  (a)  M'Creer;  r.  Somerrille,  9  Wheat.  364.  [Comp.  SuIUtbii  v.  Burnett,  106  U.  S. 
831]  The  New  York  statute  (N.  T.  R.  5.  I  TG4,  ace.  22)  goes  do  further  oti  tlib 
point  Ihan  the  EngliBb  statute.  The  People  d.  Irvin,  21  Wend.  128.  The  New  Tork 
statute  declares  that  no  penoD  capable  of  itiheriting  under  the  itatute  law  of  deicent 
shall  be  precluded  from  Ihe  Inheritance  hy  reason  of  the  alienism  of  the  iDcestor  of 
such  person.  The  statute  of  New  Jersey  is  to  Uie  SHiDe  effect.  R-  S.  S.  1.,  IMT, 
p.  341. 

(o)  B  Wheaton,  35* ;  2  Mass.  179,  note ;  N.  T.  Re  vised  Statutes,!.  764,  see.  22; 
Statute  Laws  of  Ohio.  1831 ;  Elmer's  N.  J.  Dig.  131 ;  R.  8,  of  Missouri,  1836  In 
New  Tork,  the  rule  of  the  common  law  prevailed  until  Jnnuarj  1,  1B30,  and  the 
proTision  in  the  statute  of  11  &■  12  Wm.  III.  had  not  been  prerioaelr  adopted. 

>  HoweTer.thedistinctionBeems  tob*  Kynnaird  v.  Leslie,  L.  R.  1  C.  P.  389, 
nuUniaioed,  for  it  has  berai  held  that  one  where  the  common  ancestor  had  been 
caasinina7infaeritfrDmanoUier,Blthoug'h  attainted  of  treason;  and  the  other 
the  common  grandfather  was  an  alien,  branch  of  the  proposition  is  hud  down  In 
McGregor  u.  Comatock,  3  ComsL  408 ;  Banks  v.  VTalker,  8  Barb.  Ch.  438. 
[Lnhn  B.  Elmer,  SO  N.  Y.  171.]     Bo  In 
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are  no  etatute  regulatlotis  on  tlie  subject,  the  rule  of  the  lav 
will  depend  upon  the  authority  of  Lord  Coke,  or  the  justice  and 
accuracy  of  the  distinctions  taken  in  the  greatly  contested  case  of 
Collingutood  v.  Pace,  and  which,  according  to  Sir  William  Black- 
stone,  was,  upon  the  whole,  reasonably  decided.  The  enlarged 
policy  of  the  present  day  would  naturally  incline  us  to  a  benignant 
interpretation  of  the  law  of  desoente,  in  favor  of  natureUboru 
citizens  who  were  obliged  to  deduce  a  title  to  land  from  a  pui-e 
and  legitimate  source  through  an  alien  ancestor;  and  Sir  Matthew 
Hale  admitted  (6)  that  the  law  was  very  gentle  in  the  construc- 
tion of  the  disability  of  alienism,  and  rather  contracted  than 
extended  its  seventy.  If  a  ciiizen  dies,  and  his  next  heir  be  an 
alien  who  cannot  take,  the  alien  cannot  interrupt  the  descent  to 
others,  and  the  inheritance  descends  to  the  next  of  kin  who  is 
competent  to  take,  in  like  manner  as  if  no  such  alien  had  ever 
existed,  (c) 

(2.)  Of  the  Antenati  and  Poatnatt. — The  distinctiona  between 
the  antenati  and  the  poatnati,  in  reference  to  our  Revolution,  have 
beeu  frequently  the  subject  of  judicial  discussion  since  the  estab- 
lishment of  our  independence, 

It  was  declared  in  CalvirCa  case,  (^tf)  that,  *'  albeit  the  kingdoms 
of  England  and  Scotland  should,  by  descent,  be  divided  and 
governed  by  several  kings ;  yet  all  those  who  were  born  under 
one  natural  obedience,  while  the  realms  were  united,  would 
remain  natural-born  subjects,  and  not  become  aliens  by  such  a 
matter  ex  pott  facto.  The  poitnatm,  iu  such  a  case,  would 
be  adfidem  utriuique  regit."  It  was  *  accordingly  held,  in  *  57 
that  case,  that  thapoitnati  of  Scotland,  bom  after  the  union 

(6)  I  Vent.  427. 

(c)  Cd.  Litt.  B,  b;  Com.  Dig.  tic  Allen,  C.  1;  On  ».  Hodman,  4  WheMon,  4eSj 
J&ckioii  V.  Lunn,  3  Johni.  Cu.  121 ;  Jickimi  r.  JKckniii,  7  Johns.  214 ;  Doneganl  «. 
Dooegnni,  Stnan'a  Lower  C»nada  Rep.  480.  In  Virginia,  by  stnlule,  the  course  of 
deiceni  is  not  interrupted  by  the  alienage  of  anj  lineal  or  collateral  ancestor;  and, 
therefore,  if  a  citizen  dies,  leaTlng  a  brother,  who  ia  a  citizen,  and  a  sister,  who  Is  an 
alien,  and  children  of  that  sister,  who  are  citizens,  and  the  brother,  sister,  and  children 
tiealiliTing,  the  children  of  the  sister  take  by  descent  a  moiety  of  the  estate,  and  the 
brother  taket  the  other  moiety.  Jacksons  e.  Sanders,  2  Leigh  [Va,).  109.  So,  In 
North  Carolina,  alien  heirs  do  not  prevent  other  relatlont,  being  diizetia,  from  Inherit- 
ing.   N.  C  RfTtaed  Statutes,  I88T. 

(if)  T  Co.  1, 27.  The  Lord  Chancellor  EUesmere's  opinion,  deliTered  in  the  Ex- 
clicqncr  Chamber,  in  Calvin's  case,  wai,  by  the  king's  command,  written  out  at  large, 
and  published  by  the  chancellor  la  1009,  in  a  neat  style,  worthy  of  the  strength  and 
learning  of  the  argument. 
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of  the  two  crowns,  were  natural-bora  subjects,  and  could  iuherit 
lands  in  England.  The  communit}'  of  allegiance,  at  the  time  of 
birth  and  at  the  time  of  descent,  both  existed.  The  principle  of 
the  common  law  contained  in  that  case,  that  the  division  of  an 
empire  worked  no  forfeiture  of  previously  vested  rights  of  prop- 
erty, has  been  frequently  acknowledged  in  our  American  tri- 
bunals, (a)  and  it  rests  on  the  solid  foundations  of  justice.  The 
titles  of  British  subjects  to  lands  in  tlie  United  States,  acquired 
prior  to  our  Revolution,  remained,  therefore,  unimpaired.  But 
persons  born  in  England,  or  elsewhere  out  of  the  United  States, 
before  the  4th  of  July,  1776,  and  who  continued  to  reside  out  of 
the  United  States  after  that  event,  have  been  held  to  he  aliens, 
and  incapable  of  taking  lands  subsequently  by  descent.  The 
right  to  inherit  depeuds  upon  the  existing  state  of  allegiance  at 
the  time  of  the  descent  oast ;  and  an  English  subject,  born  and 
always  resident  abroad,  never  owed  allegiance  to  a  government 
which  did  not  exist  at  his  birth,  and  he  never  became  a  party  to 
our  social  compact  The  British  antenati  have,  consequently, 
been  held  to  be  incapable  of  taking,  by  subsequent  descent,  lauds 
in  these  states  which  are  governed  by  the  common  law.  (6)  ThU 
doctrine  was  very  liberally  considered  tn  respect  to  the  period  of 
the  American  war,  in  the  case  of  Den  v.  Brown  ;  (c)  and  it  was 
there  held  that  the  Bi-itish  ataenati  were  not  subject  to  the 
disabilities  of  aliens,  as  to  the  acquisition   of  lands   bona  fide 

acquired,  between  the  date  of  our  independence  and  that 
*68    of  'the  treaty  of  peace,  in   1788,  for  the  contest  for  our 

independence  was  then  pending  by  an  appeal  to  arms,  and 
remained  undecided.  But  the  position  was  not  tenable  ;  and  in 
a  case  elaborately  discussed,  and  greatly  litigated  on  several 
grounds,  in  the  Court  of  Appeals  in  Virginia,  and  afterwai-ds  in 
the  Supreme  Court  of  the  United  States,  (o)  it  was  the  acknowl- 
edged doctrine  that  the  British  antenati  could  not  acquire,  either 

(b)  Aptborp  V.  Backui,  Kirbj,  413;  Kinuy,  Ch.  J.,  in  Den  d.  Brown,  2  Il&lit. 
(N.J.)  337;  Kell7  V.  Harrison,  2  Johns.  Cm.  29;  Jackion  v.  Lunn,  S  Johns.  Cos.  100; 
Storj,  J.,  9Cr>ncli,  40i    [4  Id.  321?|     (Airhart  v.  Mossieu,  98  U.  S.  491.] 

(b)  Beed  v.  Seed,  cited  1  Munf.  226,  nnd  opinion  at  Roane,  J.,  Appi>nd[i  to  tlist 
Tolume ;  Datrson  u.  Godfrey,  4  Cranch,  321 ;  Jacluon  n.  Burns,  8  Binney,  76 ;  Blight 
V.  Rocbester,  7  WheaMin,  636. 

(c)  2  Balsted,  306. 

(a)  Hunt«r  v.  Fairfax's  DevUee,  I  Munf.  218,  and  7  Crancb,  603,  s.  c. ;  Comroon- 
wealth  El.  Brlstow,  6  Call,  60,  ■.  p. 
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by  descent  or  devise,  any  other  than  a  defeasible  title  to  lands  in 
Virginia,  between  the  date  of  our  independence  and  that  of  the 
treaty  of  peace  in  1788.  The  line  of  distinction  between  aliens 
and  citizens  was  considered  to  be  coeval  with  our  existeuce  as  an 
independent  nation. 

It  has  been  very  frequently  assumed,  on  the  doctrine  in  Calvin' t 
eate,  that  the  same  principle  might  not  be  considered  to  apply 
in  England,  in  respect  to  the  American  antenati,  and  that  they 
would,  on  removing  within  the  British  dominions,  continue  to 
take  and  inherit  lands  in  England,  as  natural-born  subjects ;  but 
I  apprehend  the  assumption  has  been  made  without  just  grounds. 
It  was  contrary  to  the  doctrine  laid  down  by  Professor  Woodde- 
8on,  in  his  lectures,  (i)  published  as  early  as  1792  -,  and  the  late 
case  in  the  King's  Bench,  of  J)oe  y.  Acklam,(^c')  stems  entirely 
t«  explode  it.  It  was  decided  that  children  born  in  the  United 
States,  since  the  recognition  of  our  independence  by  Great 
Britain,  of  parents  born  here  before  that  time,  and  continuing  to 
reside  here  afterwards,  were-  aliens,  and  could  not  inherit  lands 
in  Ei^land.  To  entitle  a  child  born  out  of  the  allegiance 
of  •  the  crown  of  England  to  be  deemed  a  natural-bom  sub-  *  59 
ject,  the  father  must  l>e  a  subject  at  the  time  of  the  birth  of 
the  child ;  and  the  people  of  the  United  Status  ceased  to  be  sub- 
jects in  the  view  of  the  English  law,  after  the  recognition  of  our 
independence,  on  the  third  day  of  September,  178S.  If  the 
American  emtetiati  ceased  to  be  subjects  in  1783,  they  must,  of 
courae,  have  lost  their  subsequent  -capacity  to  take  as  subjects. 
In  the  case  of  The  Providence,  decided  in  the  Court  of  Vice- 
Admiralty  at  Halifax,  in  1810,  (a)  the  learned  judge  met  the 
question  dii-ectly,  and  discussed  it  in  a  clear  and  able  manner. 
He  held  that  an  American  bom  in  this  country  before  the  Rev- 
olution, and  adhering  to  the  Uuited  States  during  the  war,  and 
until  after  the  peace  of  1783,  was  an  alien  discharged  from  ,hi8 
allegiance  to  the  king,  and  was  an  alien  to  every  purpose,  and 
not  entitled  to  any  of  the  privileges  of  a  British-boin  subject. 

The  English  rule  is  to  take  the  date  of  the  treaty  of  peace  in 

lb)  Vol.  i.  382. 

fc)  2  B.  ft  C.  no.  Id  Doe  r,  Hnlewter,  6  B.  &  C.  771,  tt  w>i  held  that  the  chll- 
dreD  bom  Id  the  United  Statei  after  the  peace  of  ITS3,  of  parent!  who  were  bom  In 
New  York  before  1776,  tut  adhered  to  Ac  Briliih  power  afterioardt,  were  not  aUeni,  bnt 
had  inheritable  blood  under  the  »tatate  of  4  Qeo.  H  c.  21. 

(a)  Stewart,  Vice-Adm.  189. 
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1788  as  the  era  at  ivhioh  we  ceased  to  be  subjects ;  bat  our  rule 
is  to  refer  back  to  the  date  of  our  independence.  (&)  In  the 
application  of  that  rule,  the  cases  show  some  difference  of  opin- 
ion. In  New  York,  it  has  been  held  that  where  an  English  sub- 
ject, born  abroad,  emigrated  to  the  United  States  in  1779,  and 
lived  and  died  here,  he  was  to  be  deemed  an  alien,  and  the  title 
to  land,  which  he  afterwards  acquired  hy  purchase,  was  protected, 
not  because  he  was  a  citizen,  but  on  the  ground  of  the  treaty  of 
1794.  (c)  In  Massachusetts,  on  the  strength  of  an  act  passed  in 
1777.  persons  born  abroad,  and  coming  into  that  state  after  1776, 
and  before  178S,  and  remaining  there  voluntarily,  were  adjudged 
to   be   citizens.  ((2)     The   Supreme   Court,  in  Connecticut,  has 

adopted  the  same  rule,  without  the  aid  of  any  statute,  and 
•  60    it  was  held  («)  that  a  *  British  soldier,  who  came  over  with 

the  British  ai-my  in  1775,  and  deserted,  and  came  and  settled 
in  Connecticut  in  1778,  and  remained  there  afterwards,  became, 
of  course,  a  citizen,  and  ceased  to  be  an  alien  ;  snd  that  the 
United  States  were  enabled  to  claim'  as  their  citizens  all  persons 
who  were  here  voluntarily,  at  either  the  period  of  our  iudepen- 
dence  or  of  the  treaty  of  peace.  The  principle  of  the  case  seemed 
to  be,  that  the  treaty  of  peace  operated  by  way  of  release  from 
their  allegiance  of  all  British  subjects  who  were  then  domiciled 
here  ;  for  it  was  admitted  that  the  rule  would  not  apply  to  the 
subjects  of  any  other  nation  or  kingdom  who  came  to  reside  here 
after  the  declaration  of  independence,  for  they  would  not  be 
within  the  purview  of  the  treaty.  The  same  principle  seems  to 
have  been  recognized  by  the  Chief  Justice  of  Massachusetts,  in 
AimlU  V.  Martin,  (a)  though  in  the  case  of  Phippi,  a  pauper,  (fi) 
it  was  declared,  that  if  a  person  was  not  a  citizen  before  the  treaty 
of  peace,  he  did  not  become  such  by  the  mere  force  of  tbatinBtrn- 
ment,  and  by  the  mere  fact  of  his  being  there  on  the  ratification 
of  the  treaty.  But  if  he  was  born  in  Massachusetts,  and  had 
returned  during  the  war,  though  he  had  withdrawn  himself  be- 
fore the  date  of  independence,  he  was  considered  as  retaining  his 
citizenship.    That  was  the  amount  of  the  cases  of  Gardner  v. 

(£)  Inglli  u.  Trustee!  o(  the  Satlon'  Suag  Harbor,  3  Peten,  99. 

(e)  JAckson  d.  Wright,  4  John*.  76. 

id\  Cumniington  b.  Springfield,  2  Pick.  894. 

It)  Hebron  v.  Colcbetter,  6  Day,  1S9. 

(a)  9  Mam.  460.  (b)  2  Vick.  304,  note. 
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Ward  and  Silkam  t.  Ward,  to  which  the  judges  referred ;  and 
the  sound  and  prevailing  doctrine  now  is,  that  by  the  treaty  of 
peace  of  1788,  Great  Britain  and  the  United  States  became 
respectively  entitled,  as  against  each  other,  to  the  allegiance  of 
all  persons  who  were  at  the  time  adhering  to  the  govetaments 
respectively;  and  that  those  persons  became  aliens  in  re- 
spect to  the  government  to  which  they  did  not  •  adhere,  (a)  •  61 
This  is  the  meaning  of  the  treaty  of  178S,  and  it  put  an  end 
to  all  conflicting  and  double  allegiance  growing  out  of  the  Revo- 
lution. 

Though  an  alien  may  purchase  land,  or  take  it  by  devise,  yet 
he  is  exposed  to  the  danger  of  being  devested  of  the  fee,  and  of 
having  his  lands  forfeited  to  the  state,  upon  an  inquest  of  office 
found.  His  title  will  be  good  against  every  pei'son  but  the  state, 
and  if  he  dies  before  any  such  proceeding  be  had,  we  hare  seen 
that  the  inheritance  cannot  descend,  but  escheats  of  course.  If 
the  alien  should  undertake  to  sell  to  a  citizen,  yet  the  preroga- 
tive right  of  forfeiture  is  not  barred  by  the  alienation,  and  It 
roust  be  tAken  to  be  sulyect  to  the  right  of  the  government  to 
seize  the  land.  His  conveyance  is  good  as  against  himself,  and 
lie  may,  by  a  fine,  bar  persona  in  reversion  and  remainder,  but 
the  title  is  still  voidable  by  the  sovereign  upon  office  found.  (6) 
In  Virginia,  this  prerogative  right  of  seizing  lands,  bona  fide  sold 
by  an  alien  to  a  citizen,  is  abolished  by  statute ;  (tr)  and  so  it  was, 

(n)  Kiltiami'.  W>Td,2Mau.  236;  Gardner  n.  WaH.ib.  244,  note ;  Doe  v.  Acklam, 
2  B.  &  C.  TT9  ;  Inglis  r.  The  Trastco  of  the  Sailors'  Snug  Harbor,  3  Petera,  09,  161 ; 
Siiatike  r.  Diipnnt,  ib,  242.  In  Shanks  n.  Dupont,  it  wag  belli,  that  tliough  a  woman 
was  bom  in  South  Carolina,  before  the  dec1arali<in  at  independence,  and  continued 
there  nniil  17B2,  and  became  a  eilism,  yet,  as'ihe  was  Involved  In  the  capture  of 
Charleston  in  1780.  and  married  a  British  offlL'er  In  ITSl,  and  went  nith  him  to  Eng- 
land In  1782,  and  remained  and  died  there,  after  the  peace  of  1T83,  abe  was  deemed 
to  be  an  alien  by  tlu  ap/ralioa  nflhe  Irtaly  of  peace  o/llUS,  inasmucli  as  she  was  bom  s 
British  subject,  and  was,  at  the  time  of  the  treaty  of  peace,  adhering  to  the  British 
crown,  and  the  treaty  acted  on  Ibc  state  of  things  as  they  ilien  exieied.  So,  la  Orter 
V.  llfmgfH  Hill,  70,  it  was  held  that  a  person  tmrn  In  this  country,  who  left  New  York 
In  July,  178.^,  prior  to  the  treaty  of  peace,  with  his  family,  with  Intent  to  reside  in  the 
British  dominions,  and  never  retam,  was  an  alien,  together  with  his  children  who 
went  with  him  and  resided  in  the  British  provinee.  They  were  held  incapable  of 
taking  from  him  lands  In  Ibis  state  by  descent.  [See  further,  Monro  t:  Merchaot, 
28  N.  y.  fl ;  Culais  r.  Marshfleld,  30  Maine,  511.) 

(6)  i  Lcon.M;  Sbeppard's  Tooehilone,  by  Preston,  56,  2B2;  7  Wheaton,  645; 
Coke's  Reading  on  Pines,  Lee.  22 ;  [Tforris  r.  Hoyl.  18  Cal.  217.]  But  by  statute  in 
Hew  Tork,  the  escheat  does  not  devest  the  right  of  a  hmaj\d»  purchaser.  See  infra. 
It.  42&.  (e)  QrUDlh's  Law  Begiiter,  tiL  Vli^nia. 
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to  &  limited  degree,  in  New  York,  by  an  act  in  1826.  (d)  An 
alien  may  take  a  lease  for  years  of  a  house  for  the  benefit  of  trade. 
According  to  Lord  Coke,  (e)  none  but  an  alien  merchant  can 
lease  land  at  all,  and  be  is  restricted  to  a  house,  and  if  be  dies 
before  the  termination  of  the  lease,  the  remainder  of  the  term 
is  Ibi-feited  to  the  king,  for  the  law  gave  him  the  privilege  for 
habilation  ouly,  as  necessary  to  trade,  and  not  for  the  benefit  of 

his  representatives.  The  force  of  this  rigorous  doctrine 
*62   *  of  the  common  law  is  undoubtedly  suspended  with  us,  in 

respect  to  the  subjects  of  those  nations  with  whom  we  have 
commercial  treaties;  and  it  is  justly  doubted  (a)  whether  the 
common  law  be  really  so  inhospitable,  for  it  is  inconsistent  with 
the  established  maxims  of  sound  policy  and  the  social  intercourse 
of  nations.  Foreigners  are  admitted  to  the  rights  of  citizenship 
with  us  on  liberal  terms ;  and  as  the  law  requires  five,  and  only 
five  yeai's'  residence,  to  entitle  them  and  their  famUiea  to  the 
benefits  of  natui-alization,  it  would  seem  to  imply  a  right,  in  the 
mean  time,  to  the  necessary  use  of  real  property  ;  and  if  it  were 
otherwise,  the  means  would  be  interdicted  which  are  requisite  to 
render  the  five  yeai^'  residence  secure  and  comfortable. 

Aliens  are  under  the  like  disabilities  as  to  uses  and  trusts  aris- 
ing out  of  real  estates.  An  alien  can  be  seised  to  the  use  of  an- 
other, but  the  use  cannot  be  executed  as  gainst  the  state,  and 
will  be  defeated  on  oflace  found.  (6)  Nor  can  an  alien  be  a  cettui 
que  truit,  but  under  the  like  disability ;  and  it  is  said  that 
the  sovereign  may,  in  chancery,  compel  the  execution  of  the 
trust,  (c) 

(if)  La»g  of  New  Tork,  ism.  40,  c.  297,  lec,  8.  The  ezemptioti  from  eK^Mt  of 
iHndB  derived  from  or  through  ui  alien  Is  cnnflaed  U>  landi  actuRll7  poiseued  b;  k 
ciliien  prior  to  the  22d  al  April,  1825.    N.  Y.  Revised  Ststutes,  i.  719,  icc.  ». 

(*)  Co.  IJtt.  2,  b. 

(a)  Harg.  Co.  Litt.  n.  9,  b.  1. 

(t)  Gilbert  on  Ubpb  by  Sugden,  10,  SCT.MB;  Preaton  on  Con»ej»ncing,  ii.  247. 
Bj  the  N.  Y.  RerisEd  Statutca,  i.  71S,  ail  eacliettted  Und«,  when  held  b^  the  itato  or 
iti  granteei.  nra  subjecC  to  the  aame  trmtB  and  charges  to  which  they  would  hare 
been  aubjeL't  had  they  descended. 

(c)  Attorney  General  v.  Sands,  3  Ch.  Rep.  20 ;  Hardres,  495,  s.  c. ;  Com.  Dig.  UL 
Alien,  C.  3;  Gilljert  on  Uses,  by  Sugden,8a,404;  Hubbard  n.  Goodwin,  3  Uigh,4B2, 
It  was  held,  in  the  last  case,  that  upon  a  conyeyaoce  of  land  (o  a  citizen  opon  exprat 
tmal,  to  hold  for  the  benefit  uf  an  alien  in  fee,  the  trust  estate  is  acquired  for  the 
state,anda  court  of  equity  will  compel  the  trustees  to  execute  the  trust  for  its  benefit. 
The  profits  do  not  go  to  the  state  when  acquired  prior  to  tlie  decree.  It  is  doubted 
vbetber  equity  could  raUe  or  imply  a  taiddng  trust  in  order  to  forfeit  it.  Equity  will 
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Aliens  are  capable  of  aoquiiing,  holding,  and  transmitting  mov- 
able property,  in  like  manner  as  our  own  citizens,  and  they  can 
bring  suits  for  the  recovery  and  protection  of  that  property,  (d) 
They  may  even  take  a  mortgage  upon  real  estate  by  way  of 
security  for  a  debt,  and  this  I  apprehend  they  may  do  with- 
out any  statute  permiiMion,  for  it  has  been  the  *  English  law  *  63 
from  the  early  ages,  (a)  It  is  aluo  so  held  in  the  Supreme 
Court  of  the  United  States,  (A)  and  that  the  alien  creditor  is  en- 
titled to  come  into  a  court  of  equity  to  have  the  mortgage  fore- 
closed, and  the  lands  sold  for  the  payment  of  his  debt.  The 
question  whether  the  alien  in  such  a  case  cojld  become  a  valid 
purchaser  of  the  mortgaged  premises  sold  at  auction  at  hi» 
instance,  ia  left  untouched  ;  and  as  such  a  privilege  is  not  neces- 
sary for  hia  security,  and  would  be  in  contravention  of  the  gen- 
eral policy  of  common  law,  the  better  opinion  would  seem  to  be, 
that  he  could  not,  in  that  way,  without  special  provision  by  stat- 
ute, become  the  permanent  and  absolute  owner  of  the  fee.  (c) 

Even  alien  enemies,  resident  in  the  country,  may  sue  and  be 
sued  BH  in  time  of  peace ;  for  protection  to  their  persona  and 
property  is  due,  and  implied  from  the  permission  to  them  to 
remain,  without  being  ordered  out  of  the  country  by  the  Preni- 
dent  of  the  United  States.  The  lawful  residence  does,  pro  Hac 
vice,  relieve  the  alien  from  the  character  of  an  enemy,  and  entitles 
bis  person  and  property  to  protection,  ((f)     The  effect  of  war  upon 

DCTer  riiie  a  ntnlttng  tniit  In  fraud  at  the  rights  of  the  itete,  or  of  the  law  of  tha 
land.  Leggelt  B.  Duboia,  6  Paige,  114,  r.  p.  On  the  other  hand,  a  conrejance  of  Ian<1 
to  a  citUen  ai  a  tmatec,  upon  an  expreaitmat  toiell  the  Mme,  aDdpayoverthepro- 
CMdi  to  a  creditor  who  ia  an  aiieii,  ia  a  ralld  tmit,  and  the  interettof  the  alien  creditor 
In  the  proceeds  la  not  aubject  to  forfeiture.  The  principle  of  public  polic]',  pro- 
hibiting aliena  from  holding  landa  in  the  name  of  a  truatce,  doea  not  appi;  to  such  a 
caae.  Equity  holds  the  proceeds  to  be  perBonal  property,  which  the  alien  may  take. 
cAlg  >.  Leslie,  a  Wheaton,  SaS ;  Anatice  e.  Brown,  a  Paige,  448.  x' 

((f)  7  Co.  17  !  Dyer,  2,  b. 

(a)  year  Book,  11  Edw.  Ill ,  cited  in  the  marginal  note  to  1  Dyer,  2,  b. 

(&)  Hnghei  c.  Edwarda,  9  Wheaton,  489. 

(c)  If  an  alien  tie  entitled  to  hold  and  dlspoae  of  ml  estate,  he  may  taka  a  mcM- 
gage  for  the  ponshaaeHiioney,  and  may  become  a  repurcbaser  on  a  lale  made  to 
enforce  payment.  New  York  BeTiied  Statutes,  i.  721,  sec.  10;  R.  8.  of  New  Jer- 
sey. 1847,  lit.  1,  c.  S. 

Id)  Wells v.WUUani*,lL.Bayni.282;  Dauhlgny v.DaTalkm,2AQit4ea;  Clark« 
tr.  H<my,  10  Jofans.  69 ;  Rnssell  v.  SUpwlIh,  0  Blnnay,  241. 

ifi  On  the  same  principle  a  derise  to  a  an  alien  was  held  Talld  In  Muz  *. 
ettiwB  In  tmat  to  pay  the  loconM  only  to    McGlyaa,  88  N.  T.  367. 
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the  rights  of  aliens  we  need  not  here  discttss,  as  it  has  been  already 
considered  iu  a  former  part  of  thi^  couree  of  lectures,  when  treat- 
ing of  the  law  of  nations,  (e) 

During  the  residence  of  aliens  amongst  us,  they  owe  a  local 
allegiance,  and  are  equally  bound  with  natives  to  obey  all  general 
laws  for  the  maintenance  of  peace  and  the  preservation 
* 64  'of  order,  and  which  do  not  relate  specially  to  our  own 
citizens.  This  is  a  principle  of  justice  and  of  public  safety 
universally  adopted  ;  and  if  they  are  guilty  of  any  illegal  act,  oi 
involved  in  disputes  with  our  citizens,  or  with  each  other,  tlie^ 
are  amenable  to  the -ordinary  tribunals  of  the  country,  (a)  In 
New  York,  resident  aliens  are  liable  to  be  enrolled  in  the 
militia,  provided  they  are  lawfully  seised  of  any  real  estate 
within  the  state,  and  they  are,  in  that  case,  declared  to  be  sub- 
ject to  duties,  assessments,  taxes,  and  burdens,  as  if  they  were 
citizens ;  but  they  are  not  capable  of  voting  at  any  election,  or 
of  being  elected  or  appointed  to  any  office,  or  of  serving  on  any 
jury.  (6) 

(3.)  Mode  of  I^aturalization.'^ —  If  aliens  come  here  with  an 
intention  of  making  this  country  their  permanent  residence,  they 
will  have  many  inducements  to  become  citizens,  since  they  are 
unable,  as  aliens,  to  have  a  stable  freehold  interest  in  land,  or  to 
hold  any  civil  office,  or  vote  at  elections,  or  take  any  active  share 
in  the  administration  of  the  government.  There  is  a  convenient 
and  easy  mode  provided,  by  which  the  disabilities  of  alienism  may 
be  removed,  and  the  qualifications  of  natural-liorn  citizens  ob- 
tained. The  terms  upon  which  any  alien,  being  a  free  white  per- 
son, can  be  naturalized,  are  prescribed  by  the  acts  of  Congress 
of  the  14th  of  April,  1802,  c.  28;  the  3d  of  March,  1813,  e.  184; 
the  22d  of  March,  1816.  c.  82 ;  the  26th  tf  May,  1824,  c.  186 ; 
and  the  24th  of  May,  1828,  e.  116.  It  is  required  that  he  decUre, 
on  oath,  before  a  state  court,  being  a  court  of  record  with  a  seal 
and  a  clerk,  and  having  common-law  jurisdiction,  or  before  a  cir- 
cuit or  district  court  of  the  United  StAtes,  or  before  acleik  of 
either  of  the  said  courts,  two  years  at  least  before  his  admission, 

(c)  See  vol.  i.  {a)  Vattel,  b.  2,  c.  8,  bm.  101,  102,  106. 

(i)  Kew  York  Beriaed  SUtatu,  1.  731,  sec  !!0.  In  the  province  of  New  Bnsit- 
wlck,  ftlieni,  reaident  for  two  montlii  in  the  prorince,  are  liable,  bj  a  coloaial  itaiole, 
to  paf  annuall7  an  ezemptioii  tax  of  80>.  ai  a  lubttitute  for  rnill^  lerTice.  Wataon 
K  Haler,  Eerr,  134. 

>  8MM,a.  I,  (c). 
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hia  intention  to  become  a  citizen,  and  to  renounce  hia  allegiance 
to  his  own  sovereign.  This  declartitioa  need  not  be  previouslf 
made,  if  tbe  alien  resided  here  before  the  18ch  of  June, 
1812,  'and  has  since  continued  to  reside  heve ;  provided  *6d 
such  residence  be  proved  to  the  satisfaction  of  the  court, 
and  provided  it  be  proved  by  the  oath  or  afGrmation  of  two  wit- 
nesses, citizens  of  the  United  States,  that  he  has  resided,  for  at 
least  five  years  immediately  preceding  the  time  of  auch  applica- 
tion, within  the  limits  and  under  the  jurisdiction  of  the  United 
States.  The  names  of  the  witnesses,  and  the  place  or  places 
where  the  applicant  has  resided  for  at  least  the  five  years,  to  be 
set  forth  in  the  record  of  the  court.  («)  And  if  the  applicant 
shall  have  been  a  minor,  under  twenty-one  years  of  age,  and 
shall  have  resided  in  the  United  States  three  years  next  preced- 
ing his  arrival  to  majority,  he  may  also  be  admitted  a  citizen 
without  such  previous  declaration ;  provided  he  has  arrived  at 
the  age  of  twenty-one  years,  and  shidl  have  resided  five  years 
within  the  United  States,  including  the  three  years  of  bis  mi- 
nority, and  shall  make  the  declaration  aforesaid  at  the  time  of  his 
admission,  and  shall  declare  on  oath,  and  prove,  to  the  satiufaction 
of  the  court,  that  for  three  years  next  preceding  it  had  been  his 
bona  fide  intention  to  become  a  citizen,  and  shall  in  all  other 
respects  comply  with  the  laws  in  regard  to  saturalization.  (fi)  In 
all  other  cases  the  previous  declaration  in  requisite,  and  at  the  time 
of  his  admission  the  alif^n's  country  must  be  at  peace  with  the 
United  States ;  and  be  mast,  before  one  of  the  courts  above 
mentioned,  take  an  oath  to  support  the  Constitution  uf  the  United 
States,  and  likewise,  on  oath,  renounce  and  abjure  hiu  native 
allegiance.  He  must,  at  the  time  of  hia  admission,  satisfy  the 
court,  by  other  proc^'thaa  his  own  oath,  that  is,  by  the  oath  or 
affirmation  of  at  least  two  citizent  of  the  United  States,  that  he 
has  resided  five  years,  at  least,  within  the  United  States,  and  one 
year,  at  least,  within  the  state  where  the  court  is  held ;  and  if  he 
shall  have  arrived  after  the  peace  of  1815,  his  residence  must 
have  been  continued  for  five  years  next  preceding  his  admission, 
without  being  at  any  time,  during  the  five  years,  out  of  the  ter- 
ritory c^  the  United  States,  (e)     He  must  satisfy  the  court  that 

(a)  Act  ot  CongreH,  Ha;  24,  1626,  c  110. 
{£}  Act  of  CongKM,  Umr  26, 1634,  c  166. 
(c)  Tbii  rigoroBf  proriiion  i*  io  the  Kt  of  Marcb  8, 1818.  ««o.  12,  for  tht  rcfnla. 
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during  that  time  he  baa  behaved  aa  a  man  of  good  moral  charac- 
ter, attached  to  the  principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  hftppinesa  of  the 
same.  He  must,  at  the  same  time,  renounce  any  title  or  order  of 
nobility,  if  any  he  hath.  The  law  provides  (cf)  that  children  of 
persons  duly  naturalized,  being  minors  at  that  time,  shall,  if  dwell- 
ing in  the  United  States,  be  deemed  citizens.  It  is  further  pro- 
vided, (e)  that  if  any  alien  shall  die  after  bis  declaration,  and 
before  actual  admission  as  a  citizen,  bis  widow  and  cliildren  shall 
be  deemed  citizens. 

A  person  thus  duly  naturalized  becomes  entitled  to  all 
•66  the  •privileges  and  immunities  of  natural-l)orn  subjects, 
except  that  a  residence  of  seven  years  is  requisite  to  enable 
him  to  hold  a  seat  in  Congress,  and  no  person  except  a  natural- 
born  citizen  is  eligible  to  the  office  of  Governor  in  some  of  the 
states,  or  President  of  the  United  States. 

The  laws  of  Congress  on  the  subject  of  naturalization  have 
been  subject  to  great  variations.  In  1790,  only  two  yeai-s'  previous 
residence  was  required.  lu  1795,  the  period  was  enlarged  to  five 
years ;  in  1798,  to  fourteen  years ;  and  in  1802,  it  was  reduced 
back  to  five  years,  where  it  still  remains.  This  peiiod  of  proba- 
tion has  probably  been  deemed  as  liberal  as  was  consistent  with  a 
due  regard  to  our  peace  and  safety.  A  moderate  previous  resi- 
dence becomes  material  to  enable  aliens  to  acquire  the  knowledge 
and  habits  proper  to  make  good  citizens,  who  can  combine  the 
spirit  of  freedom  with  a  love  of  the  laws.     Strangers,  on  theit 

tioD  of  leatneD ;  and  Jndge  Conkling,  In  bii  trentigp,  2d  ed.  400,  m»ke«  some  niefiil 
•uggeationsu  to  the  practical  conitruction  ol  this  eiiac:tTnent.  In  cA«  matUr  of  an  alien 
betoK  tlie  District  Court  of  the  United  States  for  the  Southern  Dlatrict  of  New  Tork, 
in  1S46,  It  WM  hpld  that  the  act  of  1B18  wu  itill  a  part'of  the  natnniliattiDn  laws  of 
the  United  States,  applicable  as  well  to  others  aa  to  seafariDg  men  who  hare  emi- 
grated since  181S;  and  that  the  applicant  in  that  case  being  engaged  in  sea  vojagea 
as  a  sailor  In  American  vciaels,  and  having  no  home  or  residence  in  the  United  Sutea, 
other  than  by  inch  emplovment,  and  having  no  fixed  residence  prior  to  the  act  of 
1613,  was  not  entitled  to  nataralization.  4  N.  T.  Legal  Ohseirer  for  Uarcb,  1848. 
In  the  case  Ex  parts  Paul,  the  Snperior  Court  of  New  York  cnnslnied  the  act  of 
Congress  of  March  3,  ISIS,  with  the  eCrictest  severity,  and  held  thnl  where  the  alien 
had  been  oat  of  the  United  States,  Ihoagh  a  fta  minula  otJy,  and  without  any  inten- 
tion of  changing  his  residence,  he  was  not  entitled  to  be  naturalised.  The  act  saya 
be  most  not  nt  any  timt  during  the  five  jeara  have  been  out  of  th«  WrAvaj  of  the 
United  SUtes.    7  Hill  (N,  T  ).  6fi. 

{li)  Act  of  Congrese,  April  14.  1802,  c  S8.  «eo.  4. 

(<)  Act  of  Conpvs*,  March  2(1,  1804.  c.  47. 
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first  arrival,  and  before  they  have  had  time  to  acquire  property, 
and  form  connections  and  attachments,  are  not  presumed  to  be 
acqaainted  with  our  political  institutions,  or  to  feel  pride  or  zeal 
in  their  stability  and  suocess.  (n) 

*  If  an  alien  dies  before  he  has  taken  any  steps  under    *  67 
the  act  of  naturalization,  his  personal  estate  goes  accord- 
ing to  bis  will,  or  if  be  died  intestate,  then  according  to  the 
law  of  distribution  of  the  place  of  his  domicile  at  the  time  of 
his  death,  (a)    The  stationary  place  of  residence  of  the  party 

(a)  Dniing  the  elerRdon  and  tplendor  of  the  Atheniin  power,  the  residence  of 
foreignen,  and  eapecialljof  merchantg,  wu  encouraged,  but  the  privilege  of  a  dttzca 
of  Atbeni  wu  deemed  a  reij  ^tingaiabed  faror.  It  could  only  be  obtained  hy  tiM 
conient  and  decree  of  two  aacceuiTe  uiemblics  at  the  people,  and  waa  gtaated  (o 
none  bnt  to  men  of  the  iiigheat  rank  and  r^atation,or  irho  had  performed  aomeaignal 
•erriee  to  the  republic.  1  Fotter'a  Greek  Antiquitiea,  41,  46,  150.  Id  the  time  irf 
Denwtrina  Pbalerem,  there  were  reaident  In  Attica  10,000  freemen,  l>eing  foreignen, 
or  of  foreign  extraction,  or  freed  «IaTea,  who  had  not  the  right*  of  Athenian  dtiteaa. 
1  Milf.  Hilt.  351,  366.  And  yet  it  is  Mid  tlut  foreigners  could  not  diapoae  of  their 
goodi  by  will,  but  that  Oitj  were  appropriated,  at  their  death,  for  the  public  uae. 
3  Potter,  S44.  In  Rome,  foreignerf  could  not  mate  a  will ;  and  the  effecta  of  a  for- 
ever, at  hli  death,  went  to  the  public,  or  to  hia  patron,  onder  the  jot  applicationli. 
Ck.  da  Orat.  1, 89  i  IMg.  49. 16. 62  j  lb.  Ub.  85,  ad  legem  Falddlara,  [tlL  2,]  Prs. ;  Diet 
da  Dig.  tit.  Etrangeri.  Bnt  in  the  lime  of  the  imperial  code,  foreignera  could  diapote 
V  *^"> 'nd  alao  inherit.  Code,  6.  69. 10.  Tlie  Romana  were  noted  for  their  pecntfar 
jMlanaj  of  the  jut  a'mlati*,  or  righia  of  a  dtizen.  It  waa,  at  fliM,  limited  to  the 
Ptmmria  of  Rome,  and  then  gradoallj  extended  to  the  bonndi  of  Latium.  Li  the  time 
of  Augnatni,  as  we  were  informed  bj  Suetonini,  De  Aug.  tec  40,  the  aame  anxietT- 
waa  diacorered  to  keep  the  Roman  people  pure  and  ontainted  of  foreign  blood ;  and 
lie  gave  the  freedom  of  the  dtjr  with  a  iparing  hand.  But  when  Caracalla,  for  the 
pnrpoae  of  a  mora  extended  taxation,  leretled  all  diattncUoni,  and  commnaicaled  tbt 
Ireedora  of  Aa  titj  to  tlie  whole  Boman  world,  the  nattonal  apirit  waa  lost  atnoi^ 
the  people,  and  tlie  pride  of  caantT7  waa  no  longer  felt,  nor  ita  honor  obterved. 
1  Gib.  RiaL  'JUS. 

(a)  1  Binoer,  SS8;  S  John^  Ch.  310 ;  1  Haaon,  406.  Bj  the  tmty  between  th« 
United  Slatea  and  the  Republic  of  Yeneznela,  in  Maj,  1838,  art  12,  and  the  Pem- 
Bolfrian  confederation  in  Ua7, 1888,  art.  6,  and  the  Republio  of  Ecuador,  in  June, 
1880,  art.  IS,  not  ovij  peraonal  property  of  the  reaideot  alien  goea  according  to  hit 
will,  or  to  bit  lawfnl  representatlrea  if  lie  die*  fnteatate,  Init  hia  alien  helra,  if  tlie^ 
cannot  lawfnllj  ancceed  to  lU*reale»tate,ahall  hare  three  yeara  todiapoaeof  tt.  The 
treaty  with  Spaht  of  1TB5,  art.  U,  and  with  Rnaala  of  ISJQ,  art.  10,  and  with  Hanover 
of  Mth  of  ItAj,  1S40,  art  7,  and  with  I'ortngal  of  2Sd  April.  1811,  art.  12,  allowed  a 
nammahU  time  to  the  alien  heir  or  dcviaee  in  auch  casea  to  diapoae  of  the  eatate,  and 
■bolialie*  the  Droit  tTAvbaoie.  See  also  treatiea  to  the  aama  eflect  with  the  kingdom 
of  Saxony,  Angnat  12, 1846,  and  the  gnnd  duchy  of  Heaae,  March  SO,  1S44,  and 
with  the  king  of  Bavaria,  the  2lBt  of  January,  1846,  and  with  Die  king  of  the  Two 
SieHlca,  the  lat  of  December,  1S16.  This  laat  treaty  ia  diatingulahed  for  ila  liberal 
apirit,  and  conHoerclal  and  mutual  ri^la  and  privilege*  are  lecured  to  the  labjecta 
of  the  eontracUng  paxtiea. 
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at  hia  death  determinea  the  rule  of  distribution,  (6)  and  this  ia 
a  rale  of  public  right,  as  well  as  of  natural  justice.  Mobilia 
personam  sequuntur  immobilia  situm.  (c)  The  unjust  and  in- 
hospitable rule  of  the  most  polished  states  of  antiquity  pre- 
vailed io  many  parts  of  Europe,  down  to  the  middle  of  the  last 
century ;  and  Vattel  expressed  his  astonishment  that  there 
should  have  remained  any  vestiges  of  so  barbarous  a  usage  iu 
an  age  so  enlightened.  The  law  which  claimed,  for  the  benefit 
of  the  state,  the  effects  of  deceased  foreigners  who  left  no 
native  heii-s,  esfsted  in  France  as  late  as  the  commencement  of 
their  revolution,  (d)  This  rule  of  the  French  law  was  founded 
not  only  on  the  Roman  law,  but  It  was  attempted  to  be  justi- 
fied by  the  narrow  and  absurd  policy  of  preventing  the  wealth 
of  the  kingdom  from  passing  into  the  hands  of  the  subjects 
of  other  countries,  (e)  It  was  abolished  by  the  constitution  of 
the  first  constituent  assembly,  in  1791,  and  foreigners  were 
admitted  upon  the  most  liberal  terms,  and  declared  capa- 
•  68  ble  •  of  acquiring  and  disposing  of  property  equally  with 
natural-born  citizens.  The  treaty  of  commerce  between 
the  United  States  and  France,  in  1778,  provided  against  the  evil 
effects  of  this  law,  by  declaring  that  the  inhabitants  of  the  United 
States  were  to  be  exempted  from  the  droit  d'aubaiiie,  and  might 
dispose,  by  will,  of  their  property,  real  and  personal  (fiVene  meu- 
blet  et  immeuUet),  and  if  they  died  intestate,  it  was  to  descend  to 
their  heirs,  whether  residing  in  France  or  elsewhere;  and  the  like 
privilege  was  conferred  upon  Frenchmen  dying  in  this  country. 
■  The  treaties  of  France  with  other  powers  usually  contained  the 
same  relaxation  of  her  ancient  rule ;  and  though  the  treaty  of 
1778  was  abolished  in  1798,  yet,  in  the  renewed  treaty  of  1801, 

(t)  RpoD  t>.  Pipon,  Amb.  26;  Barn  v.  Cole,  Amb.  416. 

[e]  Hub.  Prelec.  1.278;  ii.  542;  De  ConOicta  LegniD,  tee.  IS;  Vattel,  b.  U.  e.  B, 
aoc  110,  III.  See  aIbo  infra,  429.  For  grestn-  lecnrity,  thia  right  of  aacceuioa,  in 
cnse  of  intraUcy,  mild  of  dispoial  by  will,  pft,  or  oCherwiic,  of  personal  proper^ 
tM>longing  to  aliens,  ia  luually  inaerted  as  tformtda  \n  treaties  of  naTlgation  and  com- 
merce;  aa,  aee  art  11  of  the  treiity  between  the  United  States  and  Spain  of  1796; 
art  e  at  (he  treat?  with  Sweden,  made  En  178S ;  art  11  of  the  treat;  with  Austria, 
made  In  1B29 ;  art.  3  of  the  treaty  with  Mexico,  made  in  1831 ;  art.  10  of  (he  treaty 
of  naiigAtion  and  commerce  between  the  United  Sttttes  and  Raaala,  made  In  Decem- 
ber, 18R2  ;  art.  9  of  the  treaty  between  the  United  Statei  and  the  Repnbllc  of  Chili, 
made  in  May,  18S2 ;  and  art  7  of  the  treaty  between  the  United  States  and  Hanover 
io  1840,  and  art.  8  of  the  treaty  between  the  United  States  and  Saxony  in  1B48. 

{d)  1  Domat,  26,  sec.  11.  (a)  1  Domat,  66G,  sec.  IS. 
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the  same  provisioa  was  inserted,  and  under  it  American  citizens 
in  France,  and  French  subjects  in  the  United  States,  could  ac- 
quire, hold,  and  transmit  real  as  well  aa  personal  property, 
equally  as  if  they  were  natives,  and  without  the  necessity  of  any 
act  of  naturalisation  or  special  permission.  This  last  treaty 
expired  in  1809,  and  the  rights  of  Frenchmen  arising  thereafter, 
were  left,  like  those  of  other  aliens,  to  be  governed  by  the 
generid  law  of  the  land. 

The  Napoleon  code  did  not  puiBne  tiie  liberal  policy  of  the 
French  constituent  assembly  of  1791,  and  it  seems  to  have  revived 
the  harsh  doctiine  of  the  droit  d'aviaine,  under  the  single  excep- 
tion that  aliens  should  be  entitled  to  enjoy  in  France  the  same 
civil  rights  secured  to  Frenchmen,  by  treaty,  in  the  country  to 
which  the  alien  belongs,  (a)  It  is  not  sufficient  to  create  the 
exemption  in  favor  of  the  alien,  that  civil  rights  are  granted  to 
Frenchmen  by  the  local  laws  of  the  foreign  country,  unless  that 
concession  be  founded  upon  treaty,  (i)  The  law  in  Prance, 
until  within  a  recent  period,  was,  *  that  a  stranger  could  *  69 
not,  except  by  special  favor,  dispose  of  his  property  by  will; 
and  when  he  died  the  sovereign  succeeded,  by  right  of  inheri* 
tance,  to  his  estate,  (a)  But  the  droit  d'aubaine,  under  the  articles 
of  Nos.  726  and  912  of  the  Code  Civil,  was  abolished  in  France, 
by  a  law  of  the  14th  of  July,  1819,  and  aliens  can  now  acquire, 
enjoy,  and  transmit  by  will,  and  hy  descent,  real  and  personal 
property,  in  the  same  manner  as  the  other  inhabitants  of  the 
kingdom.  In  case  of  succession  among  coheirs,  partly  French 
and  partly  aliens,  the  French  take  of  the  property  in  France  a 
portion  equal  to  the  value  of  the  property  situated  in  a  foreign 
country,  and  from  which  they  would  be  excluded  under  the 
foreign  law  or  custom. 

British  subjects,  under  the  treaty  of  1794,  between  the  United 
States  and  Great  Britain,  were  confirmed  in  the  titles  which  they 
then  held  to  lands  in  this  country,  so  far  as  the  question  of  alien- 
ism existed ;  and  they  were  declared  competent  to  sell,  devise, 
and  transmit  the  same,  in  like  manner  as  if  they  were  natives ; 

(n)  Code  Napoleon,  No*.  11,  TX,  912. 

(b)  H.  ToQlUer,  Id  Us  Droit  CItII  Fnofab,  i,  866,  cite*  for  tht*  mle  a  decree  ol 
th*  Conrt  of  CMMtion  In  1806 ;  and  he  myt  that  thii  article  in  (he  Napoleon  code 
ma  tKk«n  from  one  In  the  new  Pranrian  code- 

(a)  IUpert(dredeJiiri*pr.pBr  Herlln,  tit.  Aubaine,  and  tlLferaD|ier,c.  1,0.0. 
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and  that  neither  they,  nor  their  heirs  or  assies,  should,  as  to 
tho3e  lands,  be  r^i;aided  as  aliens.  The  treaty  applied  to  th« 
title,  whatever  it  might  be,  bat  it  referred  only  to  titles  existii^  at 
the  time  of  the  treaty,  and  not  to  titles  subsequently  acquired,  (jby 
It  was,  therefore,  a  provision  of  a  temporary  character,  and  by 
the  lapse  of  time  is  rapidly  becoming  unimportant  and  obsolete. 

(4.)  Special  Privileges  to  Alieru.  —  The  legislature  of  Kew 
York,  and  probably  of  many  other  states,  are  in  the  practice  of 
granting  to  particular  aliens,  by  name,  the  privilege  of  holding 
real  property ;  and,  by  a  permanent  provision  in  New  York,  aliens 
ai«  enabled  to  take  and  hold  lands  in  fee,  and  to  sell,  mortgage, 
and  devise,  but  not  demise  or  lease  the  same,  equally  as  if 
•70  they  were  native  •citizens;  provided  the  party  previously 
take  an  oath  that  he  is  a  resident  in  the  state,  and  iuteoda 
always  to  reside  in  the  United  States,  and  to  become  a  citizen 
thereof  as  soon  as  he  can  be  naturalized,  and  that  he  has  taken 
the  incipient  measures  required  by  law  for  that  purpose.  The 
power  to  sell,  astugu,  mortgage,  and  devise  real  estate  is  to  con- 
tinue for  six  years  from  the  time  of  taking  the  oath;  but  tbo 
alien  is  not  capable  of  taking  or  holding  any  lands  descended, 
devised,  or  conveyed  to  him  previously  to  his  becoming  such  resi- 
dent and  taking  the  oath  above  mentioned ;  and  if  he  dies  within 
the  six  years,  bis  heirs,  being  inhabitants  of  the  United  States, 
take  by  descent,  equally  aa  if  he  had  been  a  citizen.  <^a)'    There 

(6)  1  Whealon,  8O0 ;  4  id.  463 ;  T  id.  6W :  9  Ed  406 ;  12  Mats.  143. 
(a)  N.  T,  Reviled  Stitntci,  1.  720,  «ec.  16-20.    Thit  prlrilege  In  Nov  TOTk  mm 
(tartbar  Milugcd  in  IMS,  m  bcc  beloir,  note  (. 

1  Bighlt  ef  Aliaa.  —  Aaammarjol  the  regiided  u  in  exemption  from  an  oner- 

rightt  of  alieoi  in  the  different  countries  oue  duty.    B7  the  Nataraliution  Act  ot 

oT  Europe  and  in  the  United  Sutei  may  1870,  Si.  88  Viet.  c.  14,  S  2,  howerer,  real 

be  fonud  in  Slf  A.  Cnckbom'i  book  on  and  peraonkl  property  of  every  deacrip. 

Nation rI E ty,  □.  5.  Tlieinckpacityof  alinia  (ion  may  be  Iwld,  ftc.  by,  and  a  tllle  to 

in  England  at  the  time  the  book  itbi  writ-  tuch  property  nay  be  derived  through, 

ten,  conainted,  it  appears,  in  three  thing*  an  alien,  in  tlie  same  manner  In  all  re- 

1.  They  ireTB  Incapable  of  any  political  specta  ai  by  or  through  a  natnral-boni 
rtghU.incIuiUng  thatof  holdlDganyonce  British  subject.  By  the  awna  act  Oa 
of  trust.  This  seema  to  be  the  law  still,  alien's  right  to  a  Jury  dc  medielatm  Sngnt 
St.  33  Vict.  c.  14,  f  2;   anfe,i9,n,  1,  (c).  is  done  away  with,  and  ha  i«  made  triable 

2.  They  could  not  hold  liuided  estate,  ex-  in  th«  tame  manner  as  if  he  were  a  aatu. 
ocpt  for  a  term  not  exceeding  twenty-one  ral-born  eDbJect.  Before  llii*  «Dt  wai 
year*.  3.  They  could  not  own  Brillsh  paaaed,  alien*  were  anbject  to  the  bank- 
thlpa.    The  incapacity  to  ilt  on  juries  1(  rupt  laws,  and  entitled  to  Ae  beneSt  of 
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ftre  statute  proTiBiona  of  the  same  import  in  favor  of  aliens  in 
Marrland,  South  Carolina,  Delaware,  and  Missouri;  and  in  Louia- 
iana,  Pennsylvania,  Kentuclcy,  Vii^iuia,  Miobigan,  New  Jersey, 
Illinois,  Indiana,  and  Ohio,  the  disability  of  aliens  to  take,  hold, 
and  transmit  real  property  seems  to  be  essentially  removed.  (() 

(h)  Giifflth'*  L*w  R«gifteT,  pauim;  1  CodbL  £.  (MiU,  8.  C.)  *12;  Ciuiitf'i  Dig. 
tit  AUen;  A.  Q.  Review,  No.  2S,  p.  lU;  Chase'i  Slatutei  of  Oiiio,  1.  «>i;  Pliillip* 
D.  Itogen,  6  Martin  (La.),  TOO ;  Act  of  Soath  CaroUna  of  1790,  pretcrlbing  the  termi 
of  dcnlntion ;  Poidon'i  Penn.  Dig.  66,  67 ;  Blmer't  Dig.  G ;  B.  9.  of  He«  Jeney,  of 
1847,  tit.  1.  c.  1 ;  Territarial  Act  of  MicUgan,  of  Hardi  31,  18*J7 ;  BeTtwd  Lant  of 
Dliiioi^,  ed.  1833,  p.  620:  Statute  of  Indiaaa,  of  January  It,  1818  By  the  charter 
of  William  Peno,  »  proprietary  of  PeniuylTiuiiR,  to  tlie  lahabitaaC«,  in  1083,  It  wm 
declared,  that  in  the  case  of  alieoa  purchailng  laodi  in  tba  profince,  and  dying  therein 
without  being  naturallied,  tiieir  c«(ale*  ahonld  deacend  ai  if  tliey  were  natnralbed. 
Fiond'i  PennsylTania,  ii.  App.  27.  In  Penniylvania,  by  the  act  of  March  22,  1814, 
alieni  who,  on  the  18th  of  June,  1612,  reaided  in  the  state,  and  continued  to  reside 
llierein,  upon  filing  a  declaration  of  an  intention  of  becoming  cltUroe,  might  take, 
boU,  and  convey  land*  not  exoeeding  200  aarea,  nor  tn  valne  920,000,  ai  flilly  a«  oiH* 
torn  might  do ;  and  by  tbe  act  of  24ih  Uarcli,  1818,  c.  4fllO.  aliena,  not  tiibjecla  of 
any  state  at  war  with  the  United  Statei  at  the  time  of  tbe  purchoie,  might  purchase 
and  hold  landg  not  exceeding  6,000  acres,  equally  M  natire  citizens.  This  last  act 
Mnlained  no  condition  with  regard  to  residency.  And  by  tbe  act  of  Huvh  21, 188T, 
pUTchaMt  from  aliens,  and  tbe  titles  of  the  heirs  and  deviaees  of  aliens,  wei«  con- 
tnned,  labjnl  to  lis  vttttd  rightt  of  oAat.  Under  tbe  construction  given  to  the  aboTs 
act  of  1818  ( Reese  v.  Watm,  4  Watu  &  S.  146),  an  alien  hnsband  acquires  no  title  in 
bis  wife's  estate  of  inheritance,  as  tenant  by  tlia  curtesy  initiate.  In  New  Tork  (Law* 
of  N.  T.  seas.  60,  o.  300,  and  seas.  67,  c.  37),  the  prerogative  right  of  escheat,  in  the 
eaae  of  aliens  dying  seised  of  lands,  is  mnch  restricted,  and  the  atleo  heir*,  and  tbe 
persons  obliged  to  dedoce  title  through  an  alien,  are  entitled,  npon  certain  moderate 
eandmons,  to  a  release  of  the  interest  of  the  stale  acquired  by  the  escheat-  Id  New 
Tort,  it  is  considered  to  be  a  settled  rule  of  consbuctlon  of  statutes  permitting  alien* 
to  purchase  and  hold  lands  within  tbe  state,  io  than  and  iktir  hiin  and  attigat,  that  the 
ntin  Wrs,  dtBueti,  and  purduttn  of  and  from  the  alien  so  allowed  to  purcliase.  can 
take  and  hold  in  that  capacity,  withdnt  prejudice  to  their  tiUe  from  alienism.  Se« 
the  act  of  April  2,  1798,  c.  72,  and  the  proviso  thereto :  and  the  acts  of  March  26, 
1802,  e.  4P;  and  of  April  B,  1808,  c.  176,  and  the  decision  in  Jackson  s.  Adams, 
7  Wend.  867,  thereon.  See  also  the  caaea  of  QoodelL  u.  Jackson,  20  Johns.  608 ;  ol 
Jackson  o.  Ktz,  6  Cowen,  314,  and  of  The  Coroinrai wealth  v.  Heirs  of  Andrd,  3  Pick. 
S24,  to  the  same  poinL  Whetlier  tha  heirs  and  purchaarrs  of  and  from  the  heirs  and 
psrchaaer*  of  the  first  alien  taker  can  so  take  may  be  a  quesOoo,  as  tbe  privilege  U 

Ihem.    NationaUty,  p.  161;  6Gpo.  IV.  e.  168).    Thegeneral  tendency  of  Eoropean 

10,1136.    And  so  be  is,  it  would  seem,  legialaUon  is  in  the  same  direction.   Many 

tn  this  conn  try,    Bankrupt  Act  of  March  of  the   gUtes  of  the  Union  have  done 

9,1867,  f  11.    By  the  Italian  Code,  art  3,  away  with  all   diaabilities  of  alien*  t« 

(be  foreigner  is  admitted  to  all  the  civil  hold  landed  property  (1  Waab.  R.  P.  40) ; 

ligfet*  of  tbe  dtiaen.    Tbe  French  law  Is  and  all  are  believed  to  have  much  quaU- 

tiwngbt  to  be  very  nearly  aa  liberal  (It  fled  the  common  law. 
Uve,  dtad  by  Bir  A.  Co^ibinii,  pp.  IftI, 
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In  North  Carolina  and  Vermont,  there  ia  even  a  provisioD  inserted 
in  their  constitutions,  that  eveiy  person  of  good  character,  who 
comes  into  the  state  and  settles,  and  takes  an  oath  of  allegiance 
to  the  same,  may  thereupon  purchase,  and  hy  other  just  means 
acquire,  hold,  and  transfer  laud,  and,  after  one  year's  resideace, 
become  entitled  to  most  of  the  privileges  of  a  natural-bom  sub- 
ject. In  Connecticut,  the  Superior  Court  is  invested  with  power 
ttt  large,  upon  petition,  to  grant  to  resident  aliens  the  right  to 
take,  hold,  convey,  and  transmit  real  estate,  in  like  manner  as 
native  citizens,  (c)  These  civil  privileges,  conferred  upon  aliens 
by  state  authority,  are  dictated  by  a  just  and  liberal  policy ;  but 

they  must  be  taken  to  be  strictly  local ;  and  until  a  foreigner 
*71   is  duty  naturalized,  according  to  the  act  of  Congress,  *be 

is  not  entitled  in  any  other  state  to  any  other  privileges 
than  those  which  the  laws  of  that  state  allow  to  aliens.  No  other 
state  is  bound  to  admit,  nor  would  the  United  States  admit,  any 
alien  to  any  privileges  to  which  he  is  not  entitled  by  treaty,  or 
the  laws  of  nations,  or  the  laws  of  the  United  States,  or  of  the 
state  in  which  he  dwells.    The  article  in  the  Constitution  of  the 

to  the  flnt  grantM,  Jii'i  heirt  and  attignt,  and  doei  not  neceBUritj  extend  to  the  bein 
of  the  heir,  or  to  the  purchuer  from  the  pnrchuer.  The  dediion  la  the  cue  of 
Aldrfch  e.  ManlOQ,  13  Wend.  466,  leeou  to  limit  the  priTilege  to  the  immediBte  heir* 
&nd  purchMer  from  the  first  priTileged  ftJien.  The  legislature  of  New  YoA,  by  v«ri- 
ona  proTisiona,  hare  very  greatly  enlarged  the  capacitj  of  aliens  to  take  and  hold 
real  estate.  (J.)  Anj  alien  who  takes  and  file*  in  the  Secretary  of  State's  office  a 
deposition  j>f  being  a  resident,  and  of  the  intention  of  his  permanent  reddence,  and 
to  become  a  citizen  as  soon  as  the  natnmliutlon  laws  permit,  may  take  and  hold  real 
,  estate  in  fee,  and  for  six  yeara  thereafter  may  sell,  deflse,  and  dispose  of  the  Mine, 
except  that  he  shall  not  lease  or  demise  the  same  until  natoralized.  (2.)  Sncb  alien 
riiall  not,  however,  take  or  bold  real  estate  descended,  devised,  or  conveyed  t«  him 
previously  to  soch  residence  and  deposition,  hut  if  he  dies  within  the  six  years,  Ua 
bein  being  mhabitants,  may  take  by  descent  as  if  he  had  been  a  citlsen.  (3.)  If  any 
alien  sells  lands  so  entitled  by  him  to  bo  held  and  sold,  he  may  (ate  in  fee  mort- 
gages as  a  security  tor  the  purcbtae-inoney,  and  repurchase  on  the  mortgage  salet. 
(4.)  All  such  sllens,  so  holdhig  real  estates,  are  sabject  to  assessmeDts,  taxes,  and 
burdens  as  if  they  were  citizens.  (6.)  All  titles  to  lands  by  conveyance,  descent,  w 
devise,  before  the  alien  was  qualified  to  take  and  hold,  are  confirmed  on  his  natorali- 
sation,  or  if  not  naturalized,  if  he  shall  within  one  year  from  acquiring  the  title,  flis 
his  deposition,  he  may  m  that  case  hold  and  convey,  for  the  term  of  Ave  years,  real 
eiUte.  N.  Y.  Revised  Statutes,  ii.  3d  ed.  8-6.  The  Hevised  Statutes,  from  8  to  6, 
were  doubtless  hitended  to  give  a  clear  and  condensed  view  of  all  the  various  statute 
providons  In  favor  of  the  rights  and  capacities  of  aliens  in  respect  to  real  property, 
but  BDch  a  view  has  not  been  answered,  and  the  succeulve  enacimentt  are  io  lacked 
together  as  to  lead  to  repetition  and  perplexity. 
(<)  Statutes  of  Connecticut,  1888,  p.  287. 
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United  States,  (a)  declaring  that  citizens  of  each  state  were 
entitled  to  all  the  privileges  and  immunides  of  citizens  in  the 
several  states,  applies  only  to  natural-born  oi  duly  natumlized 
citizens ;  and  if  they  remove  from  one  state  to  another,  they  are 
entitled  to  the  privileges  that  persons  of  the  same  description  are 
entitled  to  in  the  state  to  vrhich  the  removal  ia  made,  and  to  none 
other.  The  privileges  thus  conferred  are  local  and  necessuily 
territorial  in  theii-  nature.  The  laws  and  usages  of  oue  state 
cannot  be  permitted  to  prescribe  qualifications  for  citizens,  to  be 
claimed  and  exercised  in  other  states,  in  contravention  to  their 
local  policy,  (b)  It  was  declared  in  Oorfield  v.  CoryeU^  (c)  that 
the  privileges  and  immunities  conceded  by  the  Constitution 
of  Uie  United  *  States  to  citizens  in  the  several  states  were  *  72 
to  be  confined  to  those  which  were,  in  their  nature,  funda- 
mental, and  belonged  of  right  to  the  citizens  of  all  free  govern- 
ments. Such  are  the  rights  of  protection  of  life  and  liberty,  and 
to  acquire  and  enjoy  property,  and  to  pay  no  higher  impositions 
than  other  citizens,  and  to  pass  through  or  reside  in  the  state 
at  pleasure,  and  to  enjoy  the  elective  franchise  according  to  the 
r^nlations  of  the  law  of  the  state,  y^    But  this  immunity  does  not 

(<<)  Art  4,  KC.  2. 

(&)  It  u  a  curiQui  Eact  in  ancient  GretJan  hUtoiy,  tbat  the  Greek  atatet  indulged 
•ucbft  narrow  and  exceiiiTeJealouiyot  each  other,  that  inleTrnarriage  waa  forbidden, 
and  none  were  atloired  to  poueM  Undj  within  tbe  territocy  of  another  ttate.  When 
the  Olfntbian  republic  introduced  •  more  liberal  and  beneficial  policy  in  thit  retpect, 
itwaaconiideredu  a  portenloui  innovation.  Mllford'i  History,  r.  9.  The  Atheniaiu 
occa«ionaUy  granted  the  right  of  intemiarrlaKe,  and  even  tlie  freedom  of  the  city,  to 
tbe  iohabitaots  of  foreign  ttatet.  Schbma&n'i  Diuenation*  on  the  Auembilei  of  tha 
AUieoiana,  ed.  Cambridge,  1838,  p.  319.  So  the  ByMntinei,  to  evluce  their  deep 
gratitude  to  the  Atlieniana  tor  their  aMiitance  in  the  war  agalntt  Philip  of  H&cedon, 
broke  Id  upon  their  ordinary  poliL-y,  and  granted,  by  law,  to  the  Atheniani,  tbe  right 
of  Intermarriage  with  their  ciUzeoi,  and  the  power  of  porchailng  and  holding  land* 
in  tbe  Byxaudne  and  Perinthian  terrflorie*.  Demoat.  Orat  de  Corona,  where  th« 
original  decree  U  tet  forth  at  large.  Bo,  alio,  the  inhabitant!  and  colonlata  of  the 
L*tln  dtlei  in  Latinm,  in  tbe  8th  century  of  Rome,  were  ki  much  regarded  at  tar- 
eignen,  that  tbey  could  not  buy  or  inherit  land  from  Roman  citizens,  nor  had  they 
generaUy  the  right  of  intermarriage  with  Roman*.    Arnold's  Blit  ilL  14. 

it)  4  Waih.  871. 

}<   Bnt  women  are  dtlKeni,   though  Hait.    878 ;    Opinion    of    the    Joitlcea 

tbey  hare  not  the  right  to  rote,  or  other-  (Mast.],  Nor.  19,  1883. 

wiK  to  take   part  In  the  ezecotion  of  By  act  of  May  6,  188%  the  right  €< 

goTemmental  powers.    Minor  d.  Dapper-  Chincee  laboren  to  come  Into  tbe  United 

Ktt,  31  Wall.  \f&;  Bobin*<m'i  Caie,  131  Statea  u  suspended  for  ten  yean,  and 
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apply  to  every  right,  for  Bome  may  belong  exclusively  to  reaideot 
citizens  under  the  lawa  of  the  state ;  and  it  was  held  that  a  statute 
of  New  Jersey  confiuing  the  right  of  taking  oysters  witfaia  the 
waters  of  the  state  to  the  actual  inhabitanta  and  lesidenLi  of  the 
state,  was  not  an  act  infringing  the  Constitution  of  the  United 
States.  The  power  to  regulate  the  fisheries  in  the  navigable 
waters  of  the  states,  remained  in  the  states  respectively,  though 
ihe  United  States  have  a  concurrent  power,  so  far  as  concerns  the 
free  navigation  of  the  waiers. 

The  act  of  Congress  confines  the  description  of  aliens  capable 
of  naturalization  to  "free  white  persons."  I  presume  this  ex- 
cludes the  inhabitants  of  Africa  and  their  descendants ;  and  it 
may  become  a  question,  to  what  extent  persons  of  mixed  blood 
are  excluded,  and  what  shades  and  degrees  of  mixture  of  color 
disqualify  an  alien  from  application  for  the  benefits  of  the  act  of 
naturalization,  (a)     Perhaps  there  might  be  difficulties  also  as  to 

(d)  Bj  ft  itatuK  of  Vii^nU,  In  1T36,  ever;  peraoD  irho  h^th  one  fourth  part  or 
more  of  negro  biood  is  de«med  a  mulatto,  and  that  act  !■  itilt  io  force.  4  Rand.  631. 
The  lamc  rate  is  declared  in  Indiana.  Bevlaed  Sutntei  of  Indiana,  1B3B.  It  b 
•dJBi^d,  in  Soath  CuoUna,  that  muhootM  are  not  white  citiieni  wltiiin  the  meaning 
of  tlie  law,  and  penoiu  Unged  with  negro  blood  are  uid  to  be  mulattoe*.  State  v. 
Hayes,  1  Bailey,  275.  Tlie  term  ii  not  predaely  defined,  nor  the  line  of  distinctloD 
between  whites  and  men  of  color  accurate!}'  ascertained.  It  means  a  person  of 
mixed  white  or  European  and  negro  descent,  without  defining  exactly  the  prop(»^ 
tioni  of  blood.  A  remote  taint  will  not  degrade  a  person  Id  the  class  of  persons  of 
color ;  but  a  mere  predomlnfince  of  white  blood  Is  out  infflcleat  to  leBCUe  a  petSMi 
from  that  clau.  It  is  held  to  be  a  question  of  fkct  for  a  ]a[y,  upon  the  CTidence  of 
features  aud  complexion,  and  reputation  si  to  parentage,  and  that  a  dutinet  and 
triiible  admlitore  of  negro  blood  maltes  one  a  mulatto.  If  the  admixture  of  African 
I)li>od  does  not  exceed  the  proportion  of  one  elghtli,  the  person  Is  deemed  white. 
This  is  the  rule  in  Louisiana,  and  in  the  on/«  n«r  of  France  for  her  colonies,  and  it  1* 
deemed  in  Carolina  a  proper  rule.  Stale  e.  DaTis,  2  Bailey,  668.  With  respect  to 
India,  it  was  the  policy  of  the  Britiah  Parliament,  in  1833,  to  effect  a  complete  identl- 

Ihe  state  and  United  States  courts  are         As  to  the  effect  of  the  ameudmeDts  to 

forbidden  to  admit  Chinese  to  dtiaenshtp.  the  Constitution  In  preventing  discrimi- 

As  to  who  are  Included  within  the  terms  nation  sgaluat  negroes  and  other  peisoDi, 

"Chinese  laborers."  see  United  States  s.  see  ante,  i.  301,  n.y'. 
Donglas,  IT  Fed.   Rep.  634 ;   and  In  n  As  to  the  position  held  by  Indians  In 

Ah  Long,  18  Fed.  Rep.  23,  —  cases  whidi  our  law,  and  how  tar  the  relation  may  ba 

are  directly  opposed  to  each  other.    It  varied  by  seTerance  from  the  trilM,  see 

had  been  held,  prior  to  the  ststute,  that  The  Legal  Pos1^<h)  of  th*  Indian,  16 

Chinese  could  not  become  dUaens.    In  n  Am.  L.  R.  91 ;    £z  ports   B^Doldi,  S 

Ah  Tup,  G  Saw.  C.  C.  166.    So  of  a  per-  DitL  3M. 
son  of  half  white  and  half  In^an  blood. 
iarsCanulle.eSsw.  511. 
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the  oopper^olor«d  nslives  of  Atnerioa,  or  the  yellow  or  tiftwoy 
ntees  of  the  Asiatios,  and  it  maj  well  be  doubted  whether  any  of 
tbem  are* "  white  persons  "  within  the  pnrriew  of  the  law.  It  is 
the  declared  law  of  New  York,  South  Carolina,  and  Tennessee,  (b) 
and  probably  bo  understood  in  other  states,  that  Indians  are  not 
citizens,  but  distinct  tribes,  living  ander  the  protection  of 
the  government,  and  *  consequently  they  never  can  be  made  *  78 
citizens  under  ^e  act  of  Congress,  (a) 

Before  the  adoption  of  the  present  Constitution  of  the  United 
States,  the  power  of  naturalization  resided  in  the  several  states ; 
and  the  constitution  of  New  York,  as  it  was  originally  passed,  (i) 
required  all  persons  bom  out  of  the  United  States,  and  natural- 
ized by  the  legislature,  to  take  an  oath  abjuring  all  foreign  alle- 
giance and  subjection,  in  all  matters,  eeeUnattwal  aa  well  as  civil. 
This  was  intended,  and  so  it  operated,  to  exclude  from  the  bene- 
fits of  naturalization  Roman  Catholics,  who  acknowledged  the 
spiritual  supremacy  of  the  Pope,  and  it  was  the  result  of  former 
feaia  and  prejudices  (still  alive  and  active  at  the  commenoement 

ftcKtion  of  the  Eoropeana  BDd  DK^Tet  Id  the  c;e  of  the  Ikv,  without  regud  to  color, 
birth,  or  religion.  Ann.  Beg.  for  18SS ;  Hiit.  1S4.  Id  Ohio,  It  hai  been  held  that  M 
penona  Dearer  white  than  black  are  t^ilt  pertona,  within  the  conatitnUoo  of  the  stale. 
Jeffrie*  «.  Aakeaj,  II  Ohio,  87%  STS.  So,  b;  the  caae  of  LaDe  e.  Baker,  12  Ohio, 
237,  f  oothi  of  D^ro,  lodian,  and  while  blood,  but  of  aore  lion  oni  ial/mliitt  blood,  are 
entitled,  under  the  achool  law  lo  faror  of  white  childreo,  to  the  benefit  of  the  common 
■ehool  fuod. 

(6)  GoodeU  v.  JackwiD,  20  John*.  603 ;  Sute  ».  Mutagen  of  Eleclioni  for  Totk, 

1  Bailey  (8.  C),  21&i  The  Slate  e.  Roh,  T  Terg.  74. 

(a)  By  an  act  of  the  legblatnre  of  New  York  of  the  10th  of  April,  1S48,  e.  87, 

2  R.  S.  Sd  ed.  4,  any  natiTe  Indian  may  purchaaa,  take,  hold,  and  convey  lands,  in 
tbe  (ame  manner  aa  a  dUzen ;  and  whenever  he  become*  a  freeholder  to  the  ralne 
of  9100,  he  becomes  sabject  to  taxation,  and  liable  on  contracti,  and  subject  to  the 
cdril  jurisdiction  of  tbe  courts  of  law  aod  equity  as  a  cltlien.  This  act  givee  to 
the  Indians  new  aad  important  pririieges.  Part  of  the  Seneca  tribe  of  Indians  now 
( IS43]  own  and  oecnpy  reserrallon  lands  Id  the  8.  W.  part  of  the  state  of  New  Toi^ 
So  the  Oneida  Indians,  owniog  laods  in  the  counties  of  Oneida  and  Madiion,  were 
enabled,  by  the  act  of  April  IS,  1843,  c.  ISS,  to  hold  lands  in  seTeralty,  and  to  sell 
and  coDTey  the  same,  under  the  care  of  a  superintendent  on  the  part  of  tlie  (tale. 
It  i*  admitted  that  an  Indian  ia  a  competent  witness  in  a  salt  between  while  men. 
Coleman  r.  Doe,  4  Sm.  &  H.  40.  So,  by  the  act  of  Congress  of  March  8,  1843, 
c  101,  proTlsion  U  made  for  a  just  division  of  the  lands  belonging  to  the  Stockbridge 
tribe  of  Indians,  in  tbe  territory  of  Wisconsin,  among  them  indlTldually,  and  patent* 
to  be  issued  to  soch  tEtdlTiduaU,  in  sereralty  and  In  fee;  and  such  Indian*  are 
thcDcefortli  to  be  deemed  eitixens  a(  the  United  States,  with  all  the  privileges  and 
datics  attached  thereto,  and  the  power*  aikd  uaagea  of  those  Indians  as  a  tribe 
thenceforth  to  OMta. 

(b)  Art.  42. 
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of  our  Revolution)  respecting  the  religion  of  the  Romish  church, 
which  European  history  had  taught  us  to  believe  was  incompati- 
ble with  perfect  national  independeace,  or  the  freedom  and  good 
order  of  civil  society.  So  extremely  strong  and  so  afltonishingly 
fierce  and  unrelenting  -vjaa  public  prejudice  on  this  subject,  in  the 
early  part  of  our  colonial  history,  that  we  find  it  declared  by  law 
in  the  beginning  of  the  last  century,  (c)  that  every  Jesuit  and 
popish  priest  who  should  continue  iu  the  colony  after  a  given 
day  should  be  condemned  to  perpetual  impiisonment ;  and  if  he 
broke  prison  and  escaped,  and  was  retaken,  he  should  be  put  to 
death.  That  law,  said  Mr.  Smith,  the  historian  of  the  colony  as 
late  as  the  year  1756,  (i)  was  worthy  of  perpetual  duration  I 

{e)  C0I0D7  Laws,  i.  38,  UTingiloD  &.  Smith'i  ed. 

(if)  Sml^'i  HiitoiTofNew  York,  ill.  In  the  Act  det^ariitgllti  righltatid  prirHtpa 
of tkt  ptoplt  of  the  colonj  at  Sew  York,  In  1691 ,  all  penoni "  proCeMiog  faith  lu  God, 
bj  Jetua  Cbriit,  hli  only  Eon,"  were  allowed  the  free  exercUe  and  enjoyment  at 
th^  religiooi  profesaion  and  wonh[p,  with  the  exception  of  "  p«nona  of  the  Roman 
religion,"  who  were  not  to  exercite  their  manner  of  worship  contrary  to  the  lawa  of 
England.  Bradford'!  edition  of  the  law*  of  New  York,  1719.  A»  Ut«  a*  IT6S,  tha 
legialattire  of  Virginia  paaaed  an  act  extremely  lerere  upon  Popish  recnaaula,  pUdng 
them  nsder  the  moat  oppreHire  dlMhllitiea. 
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LECTURE    XXVL 

OF  THB  LAW  CONCEBNINa  BUBBUGB. 

The  piimaiy  and  most  important  of  the  domestic  relations  is 
that  of  husband  and  wife.  It  baa  its  foundation  in  nature,  and 
is  the  only  lawful  relation  by  which  ProTidenoe  has  permitted 
the  continuance  of  the  human  race.  In  every  age  it  has  bad  a 
propitious  influence  on  the  moral  improvement  and  happiness 
of  mankind.  It  is  one  of  the  chief  foundations  of  social  order. 
We  may  juatly  place  to  the  credit  of  the  institution  of  marriage 
a  great  share  of  the  blesaings  which  &ovf  from  refinement  of  man- 
ners, the  education  of  children,  the  sense  of  justice,  and  the 
cultivation  of  the  liberal  arts,  (a)  In  the  examination  of  this 
interesting  contract,  I  shall,  in  the  first  place,  consider  how  a 
marriage  may  be  lawfully  made  ;  and,  secondly,  how  it  may  be 
lawfully  dissolved ;  and,  lastly,  I  shall  take  a  view  of  the  rights 
and  duties  which  belong  to  that  relation. 

1,  HaiTiafa  when  void. —  All  persons  who  have  not  the  regular 
use  of  the  understanding,  sufficient  to  deal  with  discretion  in  the 
common  affairs  of  life,  as  idiots  and  lunatics  (except  in  their 
lucid  intervals),  *  are  incapable  of  agreeing  to  any  contract,  *  76 
and  of  course  to  that  of  marriage.  But  though  marriage 
with  an  idiot  or  lunatic  be  absolutely  void,  and  no  sentence  of 
avoidance  be  absolutely  necessary,  (a)  yet,  as  well  for  the  sake 
of  the  good  order  of  society,  as  for  the  peace  of  mind  of  aU  per- 

(a)  The  grekt  philmophlal  poet  of  antiquity,  who  wu,  however,  raott  atwurd  in 
mncb  ot  bii  philoiophical  theory,  bnt  eminentlj'  beautiful,  tender,  and  snblinie  in  hli 
pnetr;,  mppoMi  the  cirUizadon  of  mankind  to  have  been  (he  reiult  of  marriage  and 
family  wtabUsbment*. 

Cailaqna  prlvata  Tmaria  connnbia  lata 
Cognita  sant,  prolemqin  ex  M  vidsra  ereatam; 
Turn  genua  humanum  prinnm  raolleKen  oopit. 

Lvcrci.  dt  Rer.  A'al.  lii^  i. 
(a)  Browning  v.  Hetrne.  9  PhUlim.  OB;  lb.  10. 
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SODS  concerned,  it  ia  expedient  that  the  nullity  of  tbe  marriage 
should  be  ascertained  and  declared  by  tbe  decree  of  a  court  of 
competent  jurisdiction,  (b")  The  existence  and  extent  of  mental 
disease,  and  how  far  it  may  be  sufficient,  by  the  darkness  and 
disorder  which  it  brings  upon  the  human  faculties,  to  make  void 
the  marriage  contract,  may  sometimes  be  a  perplexing  question, 
extremely  distressing  to  the  injured  party,  and  fatal  to  the  peace 
and  happiness  of  families,  (c) '  Whether  the  relation  of  hui^band 
and  wife  lawfully  exists,  never  should  be  left  uncertiiin.  Suits 
to  annul  a  marriage,  by  reason  of  idiocy  or  lunacy,  have  conse- 
quently been  often  instituted  and  sustained  in  the  spiritual  courts 
in  England,  (d)  The  proper  tribunal  for  the  investigation  of 
this  question,  when  it  is  brought  up  directly,  and  for  the  mere 
purpose  of  testing  the  validity  of  the  contract,  will  depend  upon 

(1)  Hayt  B.  WXU,  3  Phil.  41 ;  ^  WiUlam  Scott,  In  Fertrdi  v.  Toodev,  I  Hagg. 
Com.  138;  Crump  a.  ISargai,  3  Ired.  Eq.  (N.  C.)  91. 

(e)  There  is  a  very  iQterMtiug  Judicial  diicuidon  in  H'EItot'i  Case,  0  Watts  1 8. 
461,  on  the  aubjact  of  Innacj,  and  the  queatlon  it,  whether  the  mind  t*  deranged  to 
nicb  an  extent  aa  to  dlBqualily  the  party  from  coDdneUog  himieli  with  pertonal 
Mfetj  to  himself  and  othert,  aod  from  managing  and  dJipoiUDg  fail  oim  aSain,  and 
diicbarging  his  reUtire  dutiet. 

id)  Aati'a  Cue,  Free.  In  Ch.  208 ;  1  Eq.  Caa.  Abr.  278,  pi.  6;  Bx  parte  Taring, 
1  Tet.&B.  140;  Tnnier  v.  Mtytn,  1  Bagg.  Com.  4H ;  Coonteai  of  Portsmouth  v. 
Earl  (rf  Portamouth,  1  Ha^.  Ecc.  865;  Slielford  on  Marriage  and  DiTorce,  ISS-aOl. 

'  Itumiitg,  ^.  —  Ab  to  inianity  when  The  grornid  for  interference  of  the 

»  marriage  i«  questioned  coilalemllj  oa  court  in  case*  of  importance  is  the  prao- 

that  ground,  see  Wiser  t>.  Lockwood,  42  tic^,  rather  than  the  physical,  imposat 

Vl.   720,   728;   Goshen   b.  Richmond,  4  biiityof  conaummation.    G v.Q , 

Allen,  468.  MO ;  I.*geyt  o.  O'Brien,  Mil-  L.  R.  2  P.  &  D.  287 ;  [H.  p.  P.,  3  Is  R 
ward,  Ir.  32fi ;  {Stuckey  r.  Mathes,  24  P.  &  D.  12e.  Wilful  refusal  ii  not 
Hon,  4S1  0  and  Qement  v.  Mattlson,  3  enough,  tbid.  I3S;  Cowlesf. Conies,  113 
Bich.  (S.  C.)  S3,  deliruim  manau;  Eeyes  MaH.  298.  See  L.  v.  L.,  7  P.  D.  10.] 
t>.  Keyes,  2  Fostn,  663.  In  a  suit  for  Impotence  of  the  husband  makei  a  mar- 
DoUitj  on  this  ground  it  has  tieen  said  riBgeToldahleoDly,andnot  void.  BeDC«, 
that  ttie  only  question  is,  whether  the  after  the  wife's  death  the  marriage  can- 
mind  of  the  parly  was  diseased  at  the  not  be  impeached  on  that  ground.  A.  v. 
time  of  entering  kito  the  contract,  and  B.,  L.  R.  1  P.  &  D.  669.  See  J.  O.  c. 
not  as  10  the  extent  of  the  derangement.  H.  G.,  83  Md.  401.  Neither  can  it  t« 
Hancock  v.  Peaty,  L.  R.  1  F.  &  D.  33fi ;  called  in  qneBlion  by  a  third  person,  when 
eailra.  Concord  ir.  Rumney,  45  H.  E.  623.  neither  of  the  parties  concerned  hai  In 
See  Atkinson  v.  Hedford,  40  Maine,  610;  any  way  signified  an  election  to  treat  the 
[Banker  r.  Banker,  03  N.  T.  400 ;  Smith  contract  aa  roid.  Cavell  v.  Frlace,  L.  B. 
f.  Smith.  47  Miii.  211 ;]  Banks  k.  Good-  I  Ex.  246. 
felIow,L.R.6Q.B.M9i  and  other  cases, 
posl.  It.  608,  n.  1. 
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tbe  local  institutjoiis  of  every  state.  In  thoBe  states  which  have 
equity  tribunals,  it  belongs  to  them ;  (e)  and  when  there  are  no 
such  tribunals  distinct  from  the  supreme  conrta  of  common-law 
jurisdiction,  for  the  exercise  of  equity  powers,  whatever  jurisdic- 
tion is  exercised  over  the  matrimonial  contract  must  be  in  the 
common-law  courts. 

A  marrif^e  procured  hy  force  or  fraud  ia  also  void,  ah  ttiitio, 
and  may  be  treated  as  null  Iiy  every  court  in  which  its  validity 
may  l>e  incidentally  drawn  in  question.  (/)  The  basis  of  the 
marriage  contract  is  consent,  and  the  ingredient  of  *  fraud  *  77 
or  duress  is  as  fatal  in  this  as  in  any  other  contract,  for  the 
free  assent  of  tlie  mind  to  the  contract  is  wanting,  (a)  The  cont- 
mon  law  allowed  divorces  a  oineulo  couta  metut,  eausa  impotentia, 
and  those  were  cases  of  a  fraudulent  contract.  (()  It  is  equally 
proper  in  this  case,  as  in  those  of  idiocy  or  lunacy,  that  the  fraud 
or  violence  should  be  judicially  investigated,  in  a  suit  instituted 
for  the  very  purpose  of  aTinuIling  the  marringe ;  and  siicb  a 
jurisdiction  in  the  case  properly  belongs  to  the  ecclesiastical 
coorts  in  England,  and  to  the  courts  of  equity  in  this  country. 
It  is  declared  in  New  York  by  statute,  (c)  that  when  either  party 
to  a  marriage  shall  be  incapable  of  consenting  to  it,  for  want  of 
age  or  understanding ;  or  inoapable,  from  physical  causes,  of 
entering  into  the  marriage  state ;  or  when  the  consent  was  ob- 
tained by  force  ot  fraud,  tbe  marxii^;e  shall  be  void  from  the 
time  its  nullity  shall  be  declared  by  a  court  of  competent  author- 
ify  ;  and  the  courts  of  equity  are  invested  with  that  power,  (tl) 
It  is  said  that  error  will,  in  some  cases,  destroy  a  marriage,  and 
render  the  contract  void,  as  if  one  person  be  substituted  for 

(e)  Wlfhtmui  f.  Wlgfatman,  4  Johtu.  Ch.  348;  Cramp  e.  Morgan,  S  Ired.  Eq. 
(N.  C)  01.  In  tliU  and  tatnj  other  polntt  reladTe  to  domeitlc  righti,  the  GngUih 
•ccleiimslicil  law  ii  oonwdeiwl  ai  part  of  tbe  comiDon  law. 

(y*)  A  manisge  wonid  be  Toid  if  made  wblle  one  of  the  partiea  wai  in  a  itate  of 
Inlosicalton,  luuh  ai  woold  incapacitate  the  party  from  entering  into  anj  other  con- 
tnct.  Tbe  cate  of  BiDwn  v.  Johntton,  In  181S,  u  cited  by  Dr.  Irring  to  thli  point, 
(bitrodaction  to  the  Stndy  of  the  Gt!1  Law,  102,  note.) 

ia)  Voet,  ad  Pand,  lib.  24.  S.  16;  TooUleT'i  Droit  Ci*II  Fnnf^,  1.  Noa.  6D1,  S04, 
GOe,  ei2;  Reere'i  Damenlc  Relatton*,  UOl,  907;  Fothier'i  Trattd  dn  Cnntrat  ds 
Harlage,  Noi.  807,  306;  2  Hag.  Con*.  104, 246 ;  [Lyndon  v.  Lyndon,  69  UI.4S.  Alto 
what  a  rafflcient  fraud  or  dnicM,  k*  Sicklet  d.  Carwn,  26  Hi.  J.  Eq.  iM;  HtHUiett  v. 
HontMlt,  88  Aik.  156;  Taniey  u.  Vaney,  fi3  Wa.  190.] 

(6)  Bvry't  Caae,  &  Co.  C8,  b;  OuBhtaQ'i  Ord.  J«d.  tit.  1S8,  sec.  17, 

{e)  N.  T.  BeriMd  Statute!,  IL  189,  aac  4. 

id)  lb.  142,  tec.  20;  106,  MO.  3. 
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another.  ThiB,  however,  would  be  a  case  of  palpable  fraud, 
going  to  the  Bubstance  of  the  contract ;  and  it  would  be  diRicuIt 
to  state  a  case  in  which  error  simplj,  and  without  any  other  in- 
gredient, as  to  the  parties,  or  one  of  them,  in  respect  to  the  other, 
would  vacate  the  contract.  It  is  well  understood  that  error,  and 
even  disingenuous  representaUons,  in  respect  to  the  qualiti^  of 
one  of  the  contracting  partieo,  as  his  condition,  rank,  fortune, 
manners,  and  character,  would  be  insufEcient.  The  law  makes 
no  provision  for  the  relief  of  a  blind  credulity,  however  it  may 

have  been  produced.  («) 
•  78  2.  Tha  Age  of  Consent.  —  *  No  persona  are  capable  of  bind- 
ing themselves  in  marriage  until  they  have  arrived  at  the 
age  of  consent,  which,  by  the  common  law  of  the  land,  is  fixed 
at  fourteen  in  males,  and  twelve  in  females.  The  law  supposea 
that  the  parties,  at  that  age,  have  sufficient  discretion  for  such 
a  contract,  and  they  can  then  bind  themselves  irrevocably,  and 
cannot  afterwards  be  permitted  to  plead  even  their  egregious 
indiscretion,  however  distressing  the  result  of  it  may  be.  Mar- 
riage, before  that  age,  is  voidable  at  the  election  of  either  party, 
on  arriving  at  the  age  of  consent,  if  either  of  the  parties  be  under 
that  age  when  the  eontract  is  made,  (a)  But  this  rule  of  reci- 
procity, however  true  in  its  application  to  actual  marriages,  does 
uot  apply  to  other  contracts  made  by  a  competent  party  with  an 
infant,  aor  even  to  a  promise  of  marriage  per  verba  de  futuro  with 
an  infant,  under  the  age  of  discretion.  The  person  of  full  age  is 
absolutely  bound,  and  the  contract  is  only  voidable  at  the  elec- 
tion of  the  infant.  This  point  was  ruled  by  the  K.  B.  in  SoU  v. 
Ward  Clareneieux,^}))  after  the  question  had  been  argued  by  civil- 
ians, to  see  what  light  might  be  thrown  upon  it  from  the  civil 
and  canon  law.  Though  this  be  the  rule  of  the  English  law,  the 
civilians  and  canonists  are  not  agreed  upon  the  question ;  and 
Swinburne  was  of  opinion  that  ihe  contract  in  that  case  was  not 
binding  upon  the  one  party  more  than  upon  the  other,  (c) 

(e)  Toullier,  vt  tnpra.  Noi.  51&,  621 ;  Pothier,  m  mpm,  Not.  310, 3U ;  1  Philliinore, 
137;  2  Bftg.  CooB. 24Bi  Benton  i>.  BentoD,  1  D&j,  111;  SUir*!  InititotioD*, bj  Hon, 
i.  n.  b,  p.  14. 

(a)  Co.  Litt  33  a,  79  b.  The  MuHchwetEi  Unwed  Statutei,  of  18S0,  render 
msniagei  contracted  irhen  cither  of  tbe  partiei  ii  wltblo  tbe  mge  of  couHiil,  Tmlld,  if 
followed  by  Tolaotorj  cohsbitacioa. 

(1.)  2  6tr.  037. 

(e)  Harg.  Co.  Lilt.  lib.  2.  note  tt. 
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The  age  of  consent,  by  the  English  law,  was  no  doubt  bor- 
rowed from  the  Roman  law,  which  established  the  same  periods 
of  twelve  and  fourteen,  as  the  competent  age  of  consent  to  render 
the  marri^e  contract  binding,  (d)  Nature  has  not  fixed  any 
precise  period;  and  municipal  laws  must  operate  by  fixed 
and  reasonable  rules.  The  same  rule  was  adopted  'in  *19 
France,  before  their  revolution  ;  (a)  but  by  the  Napoleon 
Code,  the  age  of  consent  was  raised  to  eighteen  in  males,  and 
fifteen  in  females,  though  a  dispensation  from  the  rule  may  be 
granted  for  good  cause.  If  without  the  consent  of  their  parents, 
or  of  the  father,  in  case  of  a  difference  of  opinion,  the  son  must 
be  twenty-five  years  complete,  and  the  daughter  twenty-one  years 
complete,  to  render  them  competent  to  contract  marriage.  (6) 

3.  BigBiiiy.  —  No  person  can  marry  while  the  former  husband 
or  wife  is  living.  Such  second  marriage  is,  by  the  common  law, 
absolutely  null  and  void ;  (c)  and  it  is  probably  an  indictable 
offence  in  most,  if  not  all,  of  the  states  in  the  Union,  (^d)  In 
New  York,  it  is  declared  by  statute  to  be  an  offence  punishable 
by  imprisonment  in  a  state  prison,  in  all  but  certain  excepted 
cases.  Those  cases  are,  when  the  husband  or  wife,  as  the  case 
may  be,  of  the  party  who  remarries,  remains  continually  without 
the  United  States  for  five  years  together ;  or  when  one  of  the 
married  parties  shall  have  absented  himself  or  herself  from  the 
other  by  the  space  of  five  successive  years,  and  the  one  remarry- 
ing shall  not  know  the  other,  who  was  thus  absent,  to  be  living 

{J)  iMt  I.  10,  Be  Nnptil* ;  Co.  Lltt.  TB  b ;  1  Bl.  Coram.  436. 

(a)  1  Domat,  Prel.  b.  24,  i6.  The  fncapacltj  for  irarrlAge  ceued  when  the 
pkrtln  had  atUined  the  reBpecllve  age*  of  foarteen  and  iwelve.  But  if  the  children 
w«re  under  paternal  aochoiity ,  the  <oa  could  not  many  nnleM  he  wai  thirty  yean 
of  age,  DOT  the  daagbter  nnlen  she  was  tvraty-flte,  witbont  the  content  of  their 
parent!.    lUd. 

(i)  Code  Ciril,  Not.  144. 148.  TheNewTorkReTUed  Statutei,ii.l38,nUhlUbed 
the  agea  of  conient  at  lerenteen  fn  maiet,  and  fourteen  in  femalei  i  but  the  proviaton 
waa  to  diirelUhed,  that  it  wat  repealed  within  four  moothi  thereafter,  bj  the  act  of 
20lh  ApriJ,  1830,  which,  of  coarse,  left  the  ewe  to  itand  as  before,  upon  the  rule  of 
the  comnton  law.  In  Ohio,  IniUana,  and  Michigan,  the  age  of  consent  ii  raised  to 
eighteen  years  in  males,  and  fourteen  in  females.  Statute!  of  Ohio,  18S1 ;  Territorial 
Actof  Michigan,  April,  1S32;  R.  Statutes  of  Indiana,  1S3S.  In  Illinois,  to  seTenteen 
In  male*,  and  fonrteen  in  females.    Illinois  R.  Taw*,  1833. 

(e)  Cra  Eliz.  B56;  1  8alk.  121. 

(if)  In  North  Caroliaa,  bigamj'  waa  a  crime  punishable  with  death.  Statutes 
1790  and  1800.  In  Alabama,  It  is  punishable  by  fine,  imprisonment,  and  ahipping. 
Atkint'a  Dig.  2d  ed.  107. 
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withia  that  time ;  (e)  or  when  the  persoa  remarrj'ing  waa,  at  the 
time  of  auch  marriage,  divorced  bj  the  seoteiice  of  a  competent 
court,  for  some  other  cause  than  the  adultery  of  Buch  person ; 
or  if  the  former  husband  or  wife  of  Uie  paitj  remarrying  had 
been  sentenced  to  imprisonment  for  life ;  or  if  the  former  mar- 
nftge  had  been  duly  declared  void,  or  was  made  within  the 
age  of  Qonsent.  (/)     Tliis  is  essentially  a  transcript  of  the 

*  80    *  statute  of  1  James  I,  c.  11,  with  a  reduction  of  the  Ume 

of  absence,  from  seven  to  five  years ;  and  tliongh  the 
penal  couseqaences  of  a  second  marriage  do  not  apply  in  those 
excepted  oases,  yet,  if  the  former  husband  or  wife  be  living, 
though  the  fact  be  unknown,  and  there  be  no  divorce  a  vinmio 
duly  pronounced,  or  the  first  marriage  lias  not  been  duly  annulled, 
the  second  marriage  is  absolutely  void,  and  the  party  remaiTying 
incurs  the  misfoi'tune  of  an  unlawful  connection.  If  tliere  be 
no  statute  regukUon  in  the  case,  the  priuciple  of  the  common 
law,  not  only  of  England,  but  generally  of  the  Christian  world, 
is,  that  no  length  of  time  or  absence,  and  nothing  but  death,  or 
the  decree  of  a  court  confessedly  competent  to  the  case,  can 
dissolve  the  marriage  tie.  (a) 

By  the  statute  of  James  I.,  if  one  of  the  married  parties  ooq- 
tinually  remained  abroad  for  five  years,  and  was  living,  even 
within  the  knowledge  of  the  other  party,  or  the  parties  were  at 
the  time  only  under  a  divorce  a  mensa  et  thoroy  yet  the  second 
marriage,  though  void  in  law,  would  not  be  within  the  penal- 
ties of  the  act.  It  was  still  a  divorce,  and  the  act  did  not  dis- 
tijiguish  between  the  two  species  of  divorce.  (&)     The  crime 

(c)  In  Ohio,  it  ii  three  yean  ot  cddUdiuI  and  wflfol  Abcence,  next  befora  th* 
ncoQd  marrift^.  Sistiites  of  Ohio,  1881.  In  Muaacliiucttt,  ft  1*  aeren  yt»n ;  and 
It  It  further  added,  that  the  le^l  penaltj  doe*  notappl^  If  one  of  (he  parties  had 
been  ahsent  for  a  ^oar  or  more  at  the  time  of  the  lecond  marriage,  and  heliered  to 
be  dead.     Mast.  Ker.  St.  c.  ISO,  g  3. 

[/)  N.  r.  Revised  Statute*,  li.  1S9, 687 ;  ib,  68S,  «ec.  11.  The  atatute  has  f urtlieT 
proTided  on  thit  tnbject,  that  if  one  nf  the  married  partlea  aboenla  hinuetf  or  heraelf 
for  fire  lucceuire  ;ean,  without  being  known  to  the  other  partj  to  be  living  during 
that  time,  and  the  other  part;  marriea  duiing  the  life  of  the  ahaenC  pcriion,  the  mar- 
riage ii  void,  mitgfimn  At  time  thai  ill  auUty  aAaJJ  be  pmtoiaieed  ig  a  caarl  of  comptttM 
milienii)  :  and  further,  thut  no  pardon  granted  to  any  perton  aentenced  to  Impriion- 
ment  for  life  shM  nalore  to  him  or  hei'  the  ilglitt  of  a  previoui  marriage.  N.  T. 
RcTiieil  Siatulei,  it.  1S9.  aec.  6,  7. 

{a)  1  Roll.  Abr.  S40,  pi.  2.  357,  pi.  40.  SBO.  F ;  Wllliauaon  e.  Paritlen,  1  John*.  Ch. 
880;  Fenton  t.  Reed,  4  Johna.  G2 :  [Glaaa  tr.  Glaia,  114  Uaai.  WSL] 

Ib)  A  BL  Comm.  163,  164.    Tlui  point  wai  raised  and  dlacoMed  In  Portet'f  CaWt 
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of  bigamy,  of  polygamy,  as  it  ought  more  properly  •  to    •  81 
be  termed,  (a)  has  been  made  a  capital  offence  in  some, 
and  punished  very  severely  in  other,  parts  of  Europe  ;  (fi)  but  the 
new  civil  code  of  France  (c)  only  renders  Ruch  second  mariiage 
unlawful,  without  annexing  any  penalty  for  the  offence,  (d) 

The  direct  and  serious  prohibition  of  polygamy  contained  in 
our  law  is  founded  on  the  precepts  of  Christianity,  and  the  laws 
of  our  social  nature,  and  it  is  supported  by  the  sense  and  practice 
of  the  civilized  nations  of  Europe,  (e)  ^  Though  the  Athenians  at 
one  time  permitted  polygamy,  yet,  generally,  it  was  not  tolerated 
in  ancient  Greece,  but  was  regarded  as  the  pi-aotice  of  barba- 
rians. (/}    It  was  also  forbidden  by  the  Romans  throughout  the 

Cro.  Car.  461 ;  snd  white  the  court  admitted  the  tecond  marriage  to  be  unlawful  and 
Toid,  jet  they  did  not  dedde  whether  the  Btalute  pensit}'  would  attach  upon  tuch  a 
caae  of  bigamj.  The  New  Tork  Revised  Stalulet,  U.  687,  iec.  0,  hare  corrected  this 
fanperfection  in  the  EngHih  statute,  and  made  the  exception  to  the  appUcatlon  of  the 
penaltiei  of  Ingamj,  in  the  caie  of  dlToice.  not  to  rest  on  a  divorce  a  ttaua  tt  thorn, 
bnt  to  apply  only  to  the  dittolatUm  of  the  former  marriage. 

(a)  Harg.  Co.  Litt  Ub.  2,  n.  48. 

\h)  Banington  on  the  Btatutei,  401. 

(c)  No.  147. 

(if)  If  a  woman  be  indoced,  bj  frandnlent  meani,  to  many  a  man  who  ha«  a  wife 
U*ing,  and  who  repreiented  himaelf  as  single,  the  children  bom  while  the  deception 
Uated  ate  entitled  to  the  right*  of  legitimate  children.  Cleudenning  d.  Clendenning, 
15  Martin  (I^.).  4S8.  This  ia  also  the  statute  Uw  in  New  York.  New  York  Berited 
SMtutei.ii.  142, 160.28. 

(e)  Palej'a  Moral  Fhllosophy,  b.  S,  c  S. 

(/)  Potter'a  Greek  Antlq.  264;  Taylor's  Rlem.  Civil  Law,  340-344. 

'  Pelguamg,  —  A  curioni  case  has  been  dismissed  the  petition,  on  the  ground  that 

determined  in  England  on  the  validity  of  a  marriage  contracted  in  a  country  whers 

a  Mormon  marriage.     The  partie*  pro-  polygamy  Is  lawful  between  a  man  and 

fened  the   Mormon  faith,  were  single,  woman  who  profess  a  faitii  which  allows 

and  competent  to  contract  marriage,  and  polygamy,  is  not  a  marriage  In  such  a 

were  in  fact  married  by  Brlgham  Young  sense  as  to  entitle  the  parties,  as  between 

In  Utah,  and  cohaluted  and  had  children  each  other,  to  the  remedies  of  the  matri- 

therfc    Afterwards  the  husband,  who  had  monial  law  of  England.    Hyde  v.  Hyde, 

never  taken  a  second  wife,  while  at  the  L.  B.  1  P.  A  D.  180.    Somewhat  umilar 

Sandwich  Islands  renounced   the  faith,  was  a  caae  of  a  marriage  between  Parsees 

and  wrote  to  his  wife  urging  her  to  do  so,  profeasing  the  religion  of  Zoroaster.   Ad- 

and  to  join  him.     This  she  refnsed  to  do,  daseer  Cuisetjee  b.  Feroaeboye,  10  Moore, 

and  the  husband  prudently  not  retamtng  F.  C.  375.     A  Question  was  raised  in  Af- 

to  Utah,  she  obtained  a  Mormon  divorce,  milage  v.  Armilage,  L.  R  SEq.843,  as  to 

and  made  a  second  nuurtage  there.    The  an  Engrlishman's  marriage  In  conformity 

flrsl  husband  petitioned  in  the  English  with  the  customs  of  the  native  New  Zea- 

conrts  for  dlatolutimi  of  the  marriage  on  landers,  to  one  Tohi  Tuhi,  but  was  not 

the  gmnnd  of  her  adultery.    The  court  answered. 
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whole  period  of  their  biatory,  and  the  prohibition  is  inserted  in 
the  Institutes  of  Justinian,  (y)  Polygamy  may  be  regarded  as 
exclusively  the  feature  of  Asiatic  mannen,  and  of  haK-civilized 
life,  and  to  be  incompatible  with  civilization,  refinement,  and 
domestic  felicity.  (A) 

4.    Kanlagft   batw»ea  Ne«T  RsUUihib- — In    most  oountriee   of 

Europe  in  which  the  canon  law  has  had  authority  or  influ- 
"  82    enoe,  marri^es  are  prohibited  between  near  •  relations  by 

blood  or  mani^e.  Prohibitions  similar  to  the  canonical 
disabilities  of  the  English  ecclesiastical  law  were  contained  ia 
the  Jevrish  laws,  from  which  the  canon  law  was,  in  this  respect, 
deduced ;  and  they  existed  also  in  the  laws  and  usages  of  the 
Greeks  and  Romans,  subject  to  considerable  alterations  of  opin- 
ion, and  with  various  modifications  and  extent,  (a)  These  regu- 
lations, as  far  at  least  as  they  prohibit  marri^es  among  near 
relations,  by  blood  or  marrit^  (for  the  canon  and  common  law 
made  no  distinction  on  this  point  between  connections  by  con- 
sai^inity  and  affinity),  (&)  are  evidently  founded  in  the  law  of 
nature ;  and  incestuous  marriages  have  generally  (but  with  some 
atrange  exceptions  at  Athens)  (>;)  been  regarded  with  abhorrence 
by  the  soundest  writera  and  the  most  polished  states  of  antiquity. 
Under  the  inBuence  of  Christianity,  a  purer  taste  and  stricter 
doctrine  have  ever  been  incalcated ;  and  an  incestuous  connec- 
tion between  an  uncle  and  niece  (it  being  a  mani^e  within  the 
Levitical  degrees)  has  been  adjudged,  by  a  great  master  of  public 
and  municipal  law,  to  be  a  nuisance  extremely  offensive  to  the 
laws  and  manners  of  society,  and  tending  to  endless  confusion, 
and  the  pollution  of  the  sanctity  of  private  life,  (d) 

(it)  ac  de  OnO.  1, 40;  Suet.  Jul.  6S;  Intt.  1.  lO.b,  W  j«i..- Tijlor,  lb.  3U-S47. 
Potrgainj  w>a  tn  pnclice  Kmoag  the  Jewi  in  the  nu47  patriaiclinl  ag«a.  8«ldeii'i 
rxnr  Eltftica.  lib.  i.  c  9 ;  Antiqnitin  of  the  Hebrew  Republic  by  L«wii,  iU.  Si8. 

(it)  IMier.  Inbi*  PolllicalCth)c*.U.  9,  ■■.T(lb«(polTB>mr  le«dito  tbepatriarcfaal 
principle,  and  which,  when  applied  to  lmr|!e  cotnaionitka.  feltcratlw  people  In  atailoii. 
aty  dnpotiVD,  while  ttuit  principle  caniMiI  enit  long  ia  coanectiaa  with  motK^amr. 
Tb*  Ripuk  H  (tiBall;  «rriki»g  and  prafOond. 

Co)  Sridea'a  Uxor  Ebnict,  lib.  i.  c.  l-S;  I  IVitter'a  Greek  Aatiq.  ITO;  S  ih.  S7, 
aw.  909;  Tacit.  Aml  li,  mc  4,  S,  S.  • ;  Lcwb'a  Aotiqutiaa  of  the  Jevitli  RepoUic, 

ih)  Co.  Litt  tS&.^iGamn't  Cod. 413;  IPULMl.  AU:  Stw** biaUtutioiw  by 
Moee.  nL  L  mate  b.  p.  IS.  AMnIt;  ft  tbe  reUtion  ooatncted  b;  mamas*  belweea  ^ 
luHl>aBdaBdhtawUe'akiBdraa,»adbetweMawifeudlMrknabudVklBdred.  . 

(ci  Hh&nl'a  HImoit  of  Gm«c^  vii-  ST4. 

(Jl  Bvcna  r.  Bni^eM,  1  Bigg-  Com.  366;  Wood*  r.  Wooda,  3  Cnvtria,  616;  a.  r. 
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It  ia  very  difficult  to  ascertain  exactly  the  point  at  which  the 
Inwa  of  nature  have  ceaaed  to  discountenance  the  union.  It  is 
very  clearly  established  that  nJ&rriages  between  relations  by 
blood  or  affinity,  in  the  lineal  or  ascending  or  descending  lines, 
are  unnatnral  and  unlawful,  and  they  lead  to  a  confusion  of 
rights  and  duties.  On  this  point  the  civil,  the  canon,  "and  •  83 
the  common  law  are  in  perfect  harmony.  In  the  learned 
opinion  which  Ch.  J.  Vanghan  delivered  on  this  subject  in  Bar- 
riton  V.  Suneetl,  (a)  npon  consultation  with  all  the  judges  of 
England,  he  considered  that  such  marriages  were  against  the 
kiw  of  nature,  and  contrary  to  a  moral  prohibition,  binding 
upon  all  manlund.  But  when  we  go  to  collaterals,  it  ia  not 
easy  to  fix  the  forbidden  degrees  by  clear  and  established 
principles.  (S) 

In  Several  of  the  United  States,  marriages  within  the  Levitical 
degrees,  under  some  exceptions,  are  made  void  by  statute ;  but 
in  New  York,  until  1880,  there  was  not  any  statute  defining 
tbe  forbidden  degrees  ;  and  in  England  the  prohibition  to  marry 
within  the  Levitical  degrees  rests  on  the  canon  law,  which,  in 
that  respect,  received  the  sanction  of  several  statutea  passed  in 
tbe  reign  of  Henry  VIII.  (c)     It  was  considered  in  the  case  of 

Soch  m  connectioti  «u  held  la  equal  abomioation  by  JactiDJan'B  ecMle.  Code,  5.  8.  3. 
Coattngtaaity  and  afflnllr  are  equally  impedimenta  in  the  cose  of  illeKitimate 
rriationi,  and  wiOiin  tbe  pnniew  ot  the  prohibition.  Homer  v.  Horner,  1  Hagg. 
CtHw.  sea,  S;  Blaekntore  n.  Brider,  2  Plul.  Sei;  [Quean  v.  Brighton,  1  Best  Ai  9m. 
M7.1 

(a)  Taughaa'i  Rep.  206;  2  Vent.  9,  ».  c. 

(£)  Doctor  Taflor,  in  hi*  ElenientB  of  the  Civil  Iaw,  314-489,  ha«  gone  deeply 
biD  the  Greek  and  Boman  learalnB  •■  to  the  ext«nt  of  the  prohibition  of  marriage 
between  near  relationi ;  and  be  layi,  the  fonrth  degree  of  coJIaterat  coniangulnit;  ia 
tbe  proper  point  lo  atop  at ;  that  the  marriage  of  couiins  gcrman  or  flrst  ooniini,  and 
«ba  are  coDateraLi  In  the  loarth  degree  according  to  the  computation  of  the  clTiliani, 
and  in  tbe  aecond  degree  according  to  the  canon  lair,  ia  lavrfnl,  and  the  dvil  law 
property  eatabtiahed  the  fourth  a*  the  flrat  degree  tliat  could  match  with  decency. 
The  territorial  act  of  Michigan,  of  April,  1882,  atopg  nt  the  fourth  degree,  by  pro- 
UtaHng  marrlagea  nearer  than  flrtt  conilns. 

(e)  By  the  lUtnte  of  Sand  ftWIlllam  IT.  c,M,marriagei  between  peraona  within 
Oe  prohiUted  degree  of  connngninlty  or  affinity  are  declared  to  be  atwolntely  null 
and  Toid.  Before  that  act,  itich  marriages  were  voidable  only  by  tentence  of  the 
tcdenaattca]  ccnirt,  pronounced  in  the  lifetime  of  both  the  parties.  The  EnglUh 
Matato  ha«  not  declared  what  are  the  prohibited  degreea,  and  we  are  to  look  for 
flw  Lerltical  degree*  ai  interpreted  by  the  canon  law,  and  by  the  atatntea  of 
SG  Hen.  Tin.  c.  22,  and  32  Hen.  THI.  c.  38.  and  the  table  of  degreea  establithed 
tqr  Arditrfahop  Parker   in  1663.    See   Shellord   oil   Marriage   and   Divorce,  c.   8, 
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Wightman  v.  Wightman,  (d)  that  roarriageB  betveen  brothers  aad 
Bisteis  in  tbe  collateral  line  were,  equally  with  tbone  between 
persoDB  in  tbe  lineal  line  of  constinguinity,  unlawful  and  void, 
B8  being  plainly  repugnant  to  tbe  first  piinciples  of  society,  and 
the  moral  sense  of  the  civilized  world.  It  would  be  di£Soult  to 
carry  the  prahilution  &i-ther  without  legislative  sanction ;  and 
it  was  obserred,  in  the  case  last  referred  to,  that  in  New  York, 
independent  of  any  positive  institution,  the  courts  would  cot 
probably  be  authorized  to  interfere  with  marrif^s  in  the  col- 
lateral line  beyond  tbe  first  d^iee  compnted  according  to  tbe 
canon  law,  especially  as  the  Levitical  d^rees  were  not  con- 

•  84    sidered  *  to  be  binding  as  a  mere  municipal  rule  of  obe- 

dience, (a)  The  Napoleon  code  (i)  has  adopted  precisely 
the  same  extent  of  prohibition,  as  forming  the  impassable  line 
between  lawful  and  incestuous  marri^es ;  and  though  the  pro- 
hibition goes  deeper  into  the  collateral  line,  yet  the  goremment 
reserved  to  itself  tbe  power  to  dispense,  at  its  pleasure,  with  such 
further  prohibitions.  It  is  evident  that  the  compilers  of  that 
code  considered  the  marriage  between  collaterals  in  tbe  first 
degree  of  consanguinity,  prohibited  by  a  rule  which  was  of 
absolute,  uniform,  and  universal  obligation;  because,  as  to  the 
prohibition  between  hrntherH  and  sisters,  the  sovereign  had  no 
dispensing  power.  In  England,  the  question  was  considered  by 
tbe  court  of  delegates  in  the  case  of  Butler  v.  QattriU;  (e)  and 
though  tbe  court  did  not  i^ee  to  admit  marriages  between  broth- 
ers and  sisters  to  be  against  the  law  of  nature,  as  marriages  were 
so  considered  between  parties  connected  in  the  lineal  line,  yet 
they  admitted  them  to  be  against  tbe  law  of  God,  and  gainst  good 
morals  and  policy.  In  Louisiana,  marriages  are  prohibited  among 
collateral  relations,  not  only  between  brother  and  sister,  but 

((/)  4  Johni.  Ch.  343. 

{a)  Bj  the  New  Tork  RcTiied  StatutM,  U.  139,  lec.  3;  ib.686,  lec.  13,  and  which 
went  into  operation  In  1S30,  m&rrikKC  between  reUtive*  in  the  ascending  and  deicend- 
ing  lines,  and  between  brothen  and  aiBttin  a(  the  half  m  well  m  of  the  whole  blood, 
la  DOW  declared  to  be  Inceituons  and  void.  Such  incntooiu  nuniagea,  and  alao 
adnttery  and  fornication,  committed  hy  auch  relatiTea  wUh  each  other,  are  mada 
indictable  offencea,  and  pnniihable  b;  impriionment  in  a  itate  priatm  for  a  term  not 
exceeding  ten  jrean.  Tbii  a  alao  the  law  in  Uaaaachuaetti ;  and  the  poDiahnient  by 
iinpriwHiment  extendi  to  adulterj  and  fornication  committed  hy  otberpenoDt  than 
■uch  relations.     Mau.  BeTlicd  Statntes,  1836,  pL  4,  Ut.  I,  c.  13a 

(6)  Nob.  161,  103. 

(e)  GUbert'i  Eq  166. 
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between  unote  and  the  niece,  and  the  auBt  and  the  nephew.((j) 
It  id  not  consiotent  with  my  purpoae  to  pursue  thin  inquiry 
more  minutely.  The  books  abound  with  curious  discussions  on 
the  limitations  which  ought  to  be  prescribed ;  and  in  the  English 
cases,  in  particular,  to  which  I  have  refeiTed,  the  courts 
*  bestowed  immense  labor,  and  displayed  profound  learning  *  85 
in  their  investigations  on  the  subject,  (a) 

Id)  CitU  Code,  art.  67.  In  Ohio,  marriagef  are  unlawful  belweeii  nearer  of  kin 
Uuu  Ant  cotuint.    Bevi*ed  Statutes  of  Ohio,  ISSl. 

(a)  Whether  tt  be  proper  or  lawful,  in  a  religious  or  mural  lenae,  for  a  man  to 
marry  bii  deceased  wife'i  slater,  hai  been  discussed  by  American  writen.  Mr.  N. 
Webster,  in  buEsMjspnblUhed  at  Boston,  la  17SO,No.26,  held  the  affirmative.  Dr. 
UvliigstOD,  In  hii  IMsaertation,  publialied  in  Kew  Brunswick,  In  1816,  and  confined 
exclmirel;  to  that  point,  maintained  the  negative  side  of  the  question.  The  BeT. 
Dr.  S.  E.  Dwlght  hai  also,  in  his  Hebrew  Wlfb,  a  treatise  published  in  18S6,  main- 
tained, with  much  biblical  learning  and  great  lei^,  that  the  marriage  of  a  deceased 
wife's  sister  was  unlawful  and  inceatuous  under  the  Levllical  law ;  and  that  the  bibli- 
cal law  of  incest  was  of  general  moral  obligation,  and  binding  on  the  whole  Gentile 
world.  Tli<B  is  the  adjudged  law  in  England,  and  a  marriage  between  a  man  and  his 
deceased  wife's  sister  is  held  to  be  incestUDUs  and  Toid.i  UIU  v.  Good,  Vaugh.  302 ; 
Harris  v.  Hicks,  2  Salk.  518 ;  Bay  i.-.  Sherwood,  1  Curteis,  ITS,  Id  tlie  arclies  court, 
and  affirmed,  on  appeal,  in  l&ST  ;  1  Mi>ore,  Privy  Council,  395,  396 ;  Shelford  on 
Harriage  and  Divorce,  pp.  1T2,  ITS.  It  is  said  that  marriage  with  the  sister  of  a 
deceased  wile  is  lawfnl  in  Prussia,  Saxony,  BanoTer,  Baden,  Mecklenburg,  Hamburg, 
Dcninark,  and  must  of  the  other  Protestant  states  of  Europe.  In  most  Catholic  coun- 
triet  such  marriages  are  formally  prohibited,  but  dispensations  are  easily  obtained. 
Hayward's  Remarks  on  the  Iaw  regarding  Marriage  with  the  Sister  of  a  Deceased 
Wife,  London,  1&46.  In  that  pamphlet  it  Is  shown,  upon  very  strong  reason  and 
•otbority,  that  the  prohibitions  in  the  Levitical  law  do  not  reach  the  case.  It  is  not 
my  object  to  meddle  with  that  question ;  hut  such  a  marriage  is  clearly  not  Incestuon* 
aor  invalid  by  the  municipal  law  of  New  York,  though  It  be  unlawful  in  Engl  an<l  and 
in  some  of  the  American  states.  In  1842,  a  proposltioo  was  made  and  discussed  in 
Out  British  House  of  Commons,  for  a  law  to  legalize  the  marriage  of  widowers  with 
tbrir  deceased  wives'  listers,  but  it  was  rejected.  In  Virginia,  in  1S30,  in  the  case  of 
The  Commonwealth  v.  £.  &  K.  Ferryman,  marriage  with  a  brother's  widow  was  held 
Illegal  under  the  statute  code,  and  it  was  J udicinlly  dissolved,  2  Leigh  (Va.),TlT;  Act 
of  179%  B,  C.  Virginia,  i,  271.  Id  Massachusetts,  the  marriage  between  a  man  and 
his  deceased  wife's  sister  was  formerly  lawful.  (Parsons,  Ch,  J,,  6  Mass.  879.}  And 
so  It  continues  to  be  by  the  Revised  Statutes,  1880,  p.  476.  The  Rev.  Doctor 
Mathews,  of  New  York,  in  an  able  argument  in  favor  of  the  lawfulness  of  marrying 
a  deceased  wife's  sister,  delivered  before  the  general  synod  of  the  Beformed  Dutch 
Clmich,  in  June,  1848,  states  that  in  every  state  in  the  Union,  except  Virginia,  such 

>  Brook   V.  Brook,  9   H.  L.  C.  198  ;  that  by  the  law  of  England,  before  the 

Qocen  b.  Chadwick,  U  Q.  B.  173,  206;  St.5&e  Will.iy.c.54,aman'smarTiage 

Howarth  V.  Mills.  L.  B.  2  Eq.SSOj  [Ex  with  hismother'siisIerwasToldableonly, 

partt  Naden, »  L.  B.  Ch.  670.]     In  Sntton  and  not  void.    [See  Campbell  e.  Cramp- 

0.  Warren,  10  Hat.  461,  it  wa*  laid  down  too,  IS  BIatch£  160, 159.) 
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s.  Tbm  ConMat  of  Puanta.  —  The  consent  of  parents  and  guar- 
diaiifi  to  the  marriage  of  minom  is  not  requisite  to  the  validity  of 
the  marriage.  In  New  York,  there  vraa  no  statute  provision  in 
the  case  until  1830,  and  marriages  were  left  without  parental 
restraint  to  the  freedom  of  the  common  law,  and,  consequently, 
with  as  few  checks  in  the  formaUoo  of  the  marrii^e  contract  as 
in  any  part  of  the  civilized  world.  (()  The  matrimonial  law  of 
Scotland  and  of  Ireland  is  equally  loose,  (c)  and  so  was  the  Eng- 
lish law  prior  to  the  statute  of  26  Geo.  II.  c.  83.  That  statute, 
among  other  thiogs,  declared  all  marriages  under  licenses,  when 
either  of  the  parties  were  uuder  the  i^e  of  twenty-one  years,  if 
celehrated  without  publication  of  banns,  or  without  the  consent 
of  the  &ther  or  unmarried  mother,  or  guardian,  to  be  absolutely 
null  and  void,  (d)  The  English  statute  pursued  the  policy  of 
the  civil  law,  and  of  the  law  of  the  present  day  in  many  p&vta  of 
Eui'ope,  in  holding  clandestine  marriages  to  he  a  grievous  evil, 
so  far  as  they  might  affect  the  happiness  of  families  and 
*  86  the  control  of  property.  (0)  Though  '  the  Roman  law 
msiriiiget  are  allowed  to  be  lawful.  But  marrisKes  of  thii  kind,  though  prohibited 
by  positive  law  in  one  attte,  would  be  regarded  sa  valid  In  tbat  andeverj  other  siat«, 
if  made  in  a,  state  or  conntrj  where  no  such  prohibition  exiBts.  The  rule  ia,  however, 
lubject  to  thii  limitation,  that  if  a  fareigu  stale  should  allow  niarriagei  clearij 
inceatnoiu  bj  the  law  of  oiittire,  they  would  not  be  allowed  to  haveTalidity  elaewhere. 
Greenwood  d.  Curti«,  6  Haas.  376. 

(6)  See  injra,  art.  6,  from  86  to  92,  showing  statute  regulations  in  the  several  states, 
u  to  marriage,  and  requiring  the  consent  of  parents  and  guardians ;  Init  tbey  do  not 
make  void  the  nuu-riage  without  (hat  consent,  and  only  ]mpos«  penalties  on  the  per- 
tons  pronouncing  the  marriage  without  that  consent. 

(e)  Erakine's  Inst.  i.  66-91;  M'DouaU'i  Inst.  i.  113;  9  Addama.STe;  1  Id.  M; 
Sbelford  on  MarrUge  and  Divorce,  91. 

(if)  In  Brealy  v.  Reed.  S  Corleis,  833,  in  the  consistory  court  of  London,  a  tau- 
liage  waa  pronounced  null  by  reason  of  omission  of  the  middle  Cbrlttlan  Dame  of 
the  husband  in  the  publication  of  banns,  wilfully  and  knowingly  with  the  consent 
of  the  parties,  and  for  a  clandestine  putpose. 

(c)  Tbe  statute  of  4  Geo.  IV.  c.  73.  which  teSnacted  most  of  the  proriik»M  of  the 
itatDte  of  George  II..  punishes  clandestine  marriages  by  lots  of  property,  but  doe* 
Dot  violently  make  void  the  contract,  when  some  of  the  provisions  of  the  statute  are 
broken  through.  See  1  Addams,  '28,  94,  470;  Hex  v.  Inhabitants  of  Birmfngham, 
8  B.  ft  C.  29,  and  w/™,  90.  In  Wiltshire  u.  Wiltshire,  Ungg.  Ecc.  Hi,  832,  it  was  held 
that  a  marriage  by  banna.  where,  by  the  cnnient  of  botli  parties,  one  of  the  Christian 
names  of  the  man  (a  minor]  was  omitted  for  the  purpose  of  concealment,  was  null 
and  void  under  the  statute.  In  England,  filing  a  bill  In  chanceiy  in  behalf  of  an 
infant  makes  her  a  icanf  o/lhe  court,  and  marrying  such  an  infant  without  the  consent 
of  the  court  Is  a  contempt  of  the  court  In  all  concerned,  and  the  contempt  will  not 
be  dlachar^  until  a  proper  settlement  be  made  for  the  wife.  See  thia  point  well 
examlDed  lo  Sbelford  on  Marriage  and  Divorce,  pp.  809-822. 
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greatly  favoied  marriages  by  the  famous  jut  triiun  liheronm, 
allowing  certain  special  privileges  to  the  parent  of  three  ot 
more  children ;  yet  it  held  the  oonsent  of  the  father  to  be  indi&< 
peQsable  to  the  validity  of  the  marri^e  of  children,  of  whatever 
age,  except  where  that  consent  could  not  be  given,  as  in  oasea  of 
captivity,  or  defect  of  understanding,  (a)  Parental  restraints 
upon  marriage  existed  likewise  in  ancient  Greece,  (6)  and  they 
exist  to  a  very  great  extent  in  Germany,  (c)  Holland,  (i)  and 
France,  (e)  The  niarrit^^e  of  minors,  under  these  European 
regulations,  is  absolutely  void,  if  had  without  the  consent  of  the 
father  or  mother,  if  slje  be  the  survivor;  and  the  minority  in 
France  extends  to  the  age  of  twenty-flve  in  males  and  twenty-oue 
in  females,  and  even  after  that  period  the  parental  and  family 
check  continues  in  a  mitigated  degree. 

6.  TIis  Forma  of  Uaniag«.  —  Mo  peculiar  ceremonies  are  requisite 
by  the  common  law  to  the  valid  celebration  of  tbe  marrit^e.  The 
consent  of  tbe  parties  is  all  that  is  required  ;  and  as  marriage  is 
said  to  be  a  contract  jure  gentium,  that  consent  is  all  that  is  re- 
quired by  natural  or  public  law,  (/)  The  Roman  lawyers 
•  strongly  inculcated  the  doctrine,  that  the  very  foundation  •  87 
and  essence  of  the  contract  consisted  in  consent  freely  given, 
by  parties  competent  to  contract.  Nihil  proderit  signaase  tabulas, 
si  mentem  matrimonii  non  fuisse  constabit.  Nuptias  non  conou- 
bitUB,  sed  consensus  fscit.  (a)  This  is  the  language  equally  of  the 
common  (^)  and  canon  law,  and  of  common  reason. 

If  the  contract   be  made  per  verba  de  prcBseaii,  and  remains 

(a)  IniL  1.  10.  pr.;  Taylor'*  El«menl8  of  tbe  Civil  Taw,  S1<K3]3.  U  the  parent 
miTeasonabl/  wichhdd  bis  coment,  he  might  be  compelled  \ty  the  govemor  of  the 
proTince,  at  the  Instance  of  the  child,  to  give  It    Dig.  23.  2.  19. 

{&)  Fotter't  Greek  Antiq.  ii.  270.  271. 

\c)  Heiaec.  Elem.  Jur.  Oer,  lib.  1,  sec.  138.  Turnbull'i  Austda,  il.  c.  T,  tajt,  that 
the  neccMity  of  certiflcatei  of  tdaajtum,  to  warrant  marriage,  Ii  a  great  impediment 
to  the  celebration  of  marriageB. 

(rf)  Van  Leenwen'i  Comm.  on  the  Roman  Dutch  Law,  p.  78. 

\<)  Pothler.TraWdnContratde  Mar.  No.  321-342;  Code  Napoleon,  Ho.  148-160; 
Toullfer,  Droit  CitII  Franfais,  ].  463-468.  But  a  marriage  ui  Frarxt,  by  a  British 
lubjeet,  tinder  tit  age  of  tieentif-five,  and  wiUi  a  Trench  woman,  is  held  ralid  in  Eng- 
land, where  there  le  no  inch  restriction.  At  leatt  the  court  would  not  allow  the 
marriage  to  be  impeached,  when  tbe  marriage  wa«  aolemnized  according  to  tlie 
directions  of  an  Engliah  statute.     Lloyd  o.  Fetitjean,  2  Cortela,  261. 

(/)  Grolltu.  b,  2,  G.  &,  tec.  10 ;  Bracton,  lib.  1,  e.  6,  aec.  T. 

(a)  Dig.  36.1.  IS;  id.  31. 1. 18 j  id.  60.  17.80;  Code,  6.  4.  fi,  and  82. 

(6)  Co.  Litt.  38,  a. 
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without  cobabitation,  or  if  made  per  verba  de  futuro,  and  be  fol- 
lowed by  coDSummation,  it  amounta  to  a  valid  marriage  iq  the 
absence  of  all  civil  regulationa  to  the  contrary,  and  which  the 
parties  (being  competent  as  to  ^e  and  consent)  cannot  dissolve, 
and  it  is  equally  binding  as  if  made  in/aeU  eceletUe,  (e}'     There 

(c)  The  Supreme  Court  of  the  Cnited  States,  in  Jewell  v.  Jewell,  1  How.  219, 
were  equAll;  divided  In  respect  to  the  above  paragraph  or  propoiitioQ  in  the  text, 
and  gare  do  opinion.  The  caae  came  ap  on  error  from  the  Cinmit  Court  In  South 
Caroliaft.  So,  in  the  cue  of  Tlie  Queen  v.  Uillb,  10  CI,  &  F.  5»,  on  appeal  from 
Ireland  to  the  Hoiue  of  Lordi,  the  lorda  were  equallj  divided  an  the  ume  qneition ; 
Lord  Broughtim,  Lord  Denman,  Ch.  J.,  and  Lord  Campbell  being  in  favor  of  tU« 
validity  of  tlie  marriage  at  common  law,  and  Lord  Cbt  Ljndhurst,  Lord  Cottenham, 
and  Lord  Abiuger  againit  it.  The  quettion  bad  been  referred  bj  the  lorda  to  the 
judges,  and  Lord  Cb.  Tindal,  in  behalf  of  the  judges,  gave  tbeir  unanimous  opinion 
agi^st  tbe  Tulidity  of  the  marriage,  and  held  [bat,  by  the  law  of  England,  aa  it 
existed  at  the  time  of  the  Marriage  Act,  a  contract  of  marriage  per  verba  de  pnaali 
was  indiisoluble  between  the  partiea  themielres,  and  afforded  to  either  of  them,  bj 
application  to  tbe  spiritual  court,  the  power  of  compelling  the  aolenmizatlon  of  aa 
actual  marriage ;  but  that  euch  contract  never  constirated  a  foil  and  complete  mar- 
riage in  itself,  unless  made  in  the  presence  and  with  the  intervention  of  a  minister  in 
holy  orders.  The  civil  contract  and  the  religious  ceremony  were  both  necessaiy  to 
a  perfect  marriage  by  tbe  common  law.  The  qnestion  was  most  elaborately  and 
learnedly  discussed.     Cathowood  c  Caalon,  13  U.  &  W.  261,  b.  p. 

1  Fom  and  Evidence.  —  (a)  The  text  is  lie.  MottIsod  v.  Dobson,  Cases  dedded 
lupported  by  Cheney  v.  Arnold,  16  M.  Y.  bi  Court  of  Sees.  3d  ser.  vlii.  347 ;  Yelver- 
SU,  361 ;  Bieaeil  v.  BiweU,  55  Barb.  826 ;  tan  v.  Longworth,  2  id.  40 ;  [Port  c.  Port, 
Comm.r.Stump,53Penn.St.l32;0'Gara  TO  ill  iM;  Peck  c.  Peck,  Vi  R.  L  485.] 
V.  Eisentahr,  38  N.  T.  296,  298 ;  Ballett  In  England  It  Is  settled  that  to  consUtnte 
V.  CoiUni,  10  How.  174, 161 ;  Pattenon  v.  a  valid  marriage  by  the  common  law,  it 
Oainet,  S  Hon,  550.  z'  But  It  baa  often  must  have  been  celebrated  by  a  clergy- 
been  laid  down  in  this  country  that  a  con-  man  tn  holy  orders,  and  it  is  not  enough 
tract  per  oerba  de  /alara  is  not  sufficient,  that  the  bridegroom  is  biraself  one.  and 
altlTough  followed  by  cohabitation.  Che-  performs  the  ceremony.  Beamish  n. 
ney  v.  Arnold,  16  N.  T.  346;  Duncan  e.  Beamish,  9  H.  L.  C.  274;  reversing  s.  c. 
Duncan,  10  Ohio,  n.  s.  181 ;  see  Holmes  5  Irish  C.  L.  138;  Du  Moulin  e.  Druitt, 
V.  Holmes,  1  Abb.  U.  S.  626,  680.  Tbe  13  Ir.  Com.  Law,  212  (the  maniage  of  a 
question  would  seem  to  depend  on  the  British  soldier  on  board  ship  on  tl;e  bigb 
actual  intent  o(  tbe  parties  as  a  matter  leas,  with  all  the  forms,  but  no  dergy- 
of  fact,  where  tolemnilles  are  not  re-  nuui).  Of  course,  when  tbe  ceremony  H 
qoired.  At  least  a  promise  must  not  only  understood  hy  all  parties  to  be  a  jei^ 
have  been  made  hut  accepted,  and  the  although  performed  by  the  proper  officer, 
copula  must  l>e  connected  with  the  prom-  the  marriage  is  void,  and  may  be  declared 

s;<  Floyd  r.  Calvert,  68  Mht.  ST.    And  riages  void.    Melster  v.  Moore,  Oe  U-  8. 

this  though  there  may  be  forms  of  mar-  TO;  Port  v.  Port,  TO  Dl.  484.     But  see 

riage  flied  by  statute,  if  the  statute  does  Commonwealth   a.   Munson,    127   Masa. 

not  expressly  declare  common-law  mar-  468,  eontm. 
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is  no  recognition  of  »ny  ecclesiastical  authority  in  forming  the 
oouuection,  and  it  is  considered  entirely  in  the  light  of  a  civil 
oontraet.  This  is  the  doctrine  of  the  common  law,  and  also  of 
the  canon  law,  which  governed  marriages  in  England  prior  to  the 
Marriage  Act  of  26  Geo.  II. ;  and  the  canon  law  is  also  the  gen- 
eral law  throughout  Europe  aa  to  marriages,  except  where  it  has 
been   altered  by  the  local  municipal  law.  (li)     The  only  doubt 

(d)  Bunting  v.  Leplngoel,  i  Co.  20;  g.  c.  Moon,  169;  Jeseoa  v.  Colllni,  6  Hod. 
156 ;  2  Salk.  437,  s.  c. ;  Dalrymple  v.  Balrjmple,  2  Hagg.  Com.  M,  &i ;  Lautonr 
T.  TeeBdale,  8  Taunt.  830  j  Fenton  v.  Reed,  4  Johni.  52;  Londonderry  v.  Chesler, 
2  If.  H.  268;  Rok  v.  Clark,  8  Paige,  574;  State  d.  Patterson.  2  Ire<l.  (N.  C.)  346  i 
Swinburne  on  F^pouaals,  tec.  4,  died  by  Sir  Wm.  Scott,  in  Lindo  v.  BeiUario, 
1  Hagg.  Cans.  282,  and  see  also  Swinbnrne  on  Wilia,  part  1,  c.  10,  sec.  12,  and  Sir 
Wm.  Scott'i  opinion  In  the  aboTe  case ;  and  In  Dalrymple  v.  Dalrynipie,  lu/ira,  to 
the  ptdnt  in  tbe  text,  that  by  the  canoo  law,  prior  to  or  in  the  absence  of  my  uivil 
regulations  to  the  contrary,  a  private  marriage,  wichont  solemnity,  duly  attested,  and 
hy  mutual  engagement  or  betrotlicnent,  was  good  and  Talid  in  law  without  conflr- 
nution,  and  without  tbe  interrentton  of  a  priest;  and  by  the  late  statute  of  S  &  7 
Wm.  IV.  c.  8G,  see.  20,  marriages  may  be  solemnized  in  placet  repstered  for  the  pur* 
pose,  fai  the  presence  of  some  registrar  and  two  witnesses,  according  to  on;  forms 
and  ceremoiuei  at  tbe  pleasure  of  the  parties.  So  the  English  Horriage  Act  of  1668 
treated  mairiagei  aa  a  civil  contract,  to  be  solemnized  tiefore  a  Justice  of  the  peace.  It 
to  by  the  court.  McClurg  v.  Terry,  8  C.  parties  whose  marriage  was  void  for  want 
B.  Green  (21  ».  J.  Eq.),  225.  of  a  license  hare  lived  together  more  than 

(b)  Cohabitation  and  repute  are  evl-  twenty  yean,  believing  thetngelves  to  be 
dence  of  marriage.  [Betsinger  u.  Chap-  lawfully  married,  and  having  the  reputa- 
man,  88  N.  Y.  487.  See  especially  Badger  tion  of  being  so,  it  ha*  been  thought  that 
>■  Badger,  ib.  646 ;  Dysart  Peerage  Case,  a  lawful  marriage  should  be  presumed 
6  App.  Caa.  489 ;]  O'Gara  v.  EUcnlohr,  for  all  civil  purpoiea.  Johnson  v.  Johii- 
88  N.  Y.  306.  In  tbe  Breadalbane  Caw,  son,  1  Coldw.  (T«nn.)  026.  See  Hicks  e. 
L.  R.  1  H.  L.  Sc  162,  it  waa  held  that  Cochran,  4  Edw.  Ch.  107 ;  Donnelif  t>. 
cohablution  aa  husband  and  wife,  with  Donnelly,  8  B.  Mon.  118.  But  cohabilti- 
hablt  and  repute,  sufficiently  proved  the  tion  and  repute  are  evidence  onij,  erai 
fact  that  the  parties  had  consented  to  in  Scotland.  Breadaibaoe  Case,  supra; 
contract  that  relation  inter  n,  although  Clayton  v.  Wardell,  4  Comst  230 ; 
their  connection  was  adulterous  in  the  Weatherford  r.  Weatherford,  20  Ala. 
first  insCance.z*  O'Gara  n.  Eisenlohr,  38  648.  And  when  the  contract  proved 
N.  T.  296,  300.  See  CauJoUe  d.  Fenii,  doet  not  amonnt  to  a  marriage,  reputa- 
23N.  T,  00;  SO  Barb.  177;  4  Bradf.  2S,  tion  a«  well  as  cohabitation  must  be 
where  there  wa«  not  even  repute,  but  shown  to  raise  a  presumption  that  one 
legitimacy  was  presumed.  But  tee  Black-  has  taken  place.  Comm,  t>.  Stump,  68 
bum  t>.  Crawford!,  3  Wall.  176.    When     Penn.  St  182. 

«*  De  Tfaoren  v.  Atlomer  General,  1  Bamnm  v.  Barnam,  42  Md.  261 ;   Wll. 

App.  Cat.  esa    On  the  other  band,  It  has  liamt  c.  Williami,  46  Wit.  464 ;  Eunt't 

been  held  frequently  that  a  connection  Appeal,  80  Fa.  St.  S04 ;  Floyd  v.  CalTert, 

Illicit  in  Iti  origin  is  preaumed  to  con-  68  Mia*.  37. 
tlnue  so  nntll  the  coutrarv  Is  proved. 
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entertained  by  the  oommon  lav  was,  whether  oohabitation  was 
also  Decessarj  to  give  validity  to  the  contract.  It  is  not  necea- 
aary  that  a  clergyman  should  be  present  to  give  validity  to  the 
marriage,  though  it  is  doubtleas  a  very  becoming  practice,  and 
suitable  to  the  solemnity  of  the  occaaion.  The  consent  of  the 
parties  may  be  declared  before  a  magistrate,  or  siinply  before  wit- 
nesses, or  subsequently  confessed  or  ackuowledged,  or  the  mar- 
riage may  even  be  inferred  from  continual  cohabitation,  and 
reputation  as  husband  and  wife,  except  in  cases  of  civil  actions 
for  adultery,  or  in  public  prosecutions  for  bigamy  or  adultery, 
when  actual  proof  of  the  marriage  is  required.  Illicit  intercourse 
or  concubinage  will  not  raise  any  such  legal  presumption  of 
"  88   mairiage.  (e)     This   facility  in   forming   the  '  matrimonial 

ia  very  cieir  that  the  lutrriage  contract  i«  rftlid  and  binding,  if  made  }>y  word*  d* 
proKBii,  ibongh  it  be  not  followed  by  cohabitation.  M'Adam  v.  Walker,  1  Dow,  1*8  j 
Jackaon  b.  Winne,  7  Wend.  47.  And  it  ia  equally  dear  that  a  proniiBe  to  many, 
glTen  and  accepted,  with  inbwquent  cobabitation  — lulneiiiieiitt  ropula  —  and  witliottt 
an;  circumBtances  tn  disconnect  the  mutual  promiBe  from  the  cohabitation,  and 
where  Ihere  wu  no  previous  illicit  connection,  and  mairiBge  wai  really  intended  hj 
the  partiea,  U  a  Talid  marriage,  if  made  between  infants  of  the  respective  agei  of 
fourteen  and  twelve.  Shelford  on  Marriage  and  Divorce,  20.  9gD,  ed.  London,  1641, 
and  the  authoritiea  there  cited.  Tliis  is  tlie  rule  In  the  Scotch  law,  though  Lard 
Chnncellor  BTougham,  in  a  case  on  appeal  to  the  House  of  Lords,  exceedingly 
regretted  it.  Honyman  v.  Campbell,  2  Dow  £  CI.  266.  The  Scotch  law  on  the 
formation  of  marriage  is  as  loo»e  as  the  common  law  on  the  subject.  Many  deciaions 
in  Scotland  are  cited  to  the  point  in  Surge's  Comm.  on  Colonial  and  Foreign  Law*. 
L  172.  ITS,  171.  See  aUo  Bell's  Principles  of  the  Law  of  SgwUand,  sec.  1506  ;  Lord 
Stair'e  Institution*  of  the  Law  of  Scotland,  ed.  by  More,  1832,  i.  26,  36,  and  note  B. 
18,  14 ;  id.  il.  444 ;  Evidence  of  David  Bume,  In  Dalrymple  t>.  Dalrymple,  2  Hagg. 
Com.,  App.,  64,  66;  [lupra,  n.  1.) 

(s)  1  Salk,  119;  4  Burr.  2067;  1  Bl.  632;  Dong.  171  ;  The  King  c.  Stockland, 
Butt.  Sett.  Cases,  600 ;  Wilkinson  e.  Payne.  4  T.  B.  468 ;  CumiiDgban)  ir.  Cunoing- 
ham,  2  Dow,  432 ;  M'Adam  n.  Walker,  1  Dow,  148 ;  Fenton  v.  Heed,  4  Johna.  62  j 
Jackson  v.  Claw,  18  Johns.  346 ;  Ford,  J.,  G  Halsted,  18,  19 ;  Haou  v.  Sealy,  6  Bin- 
ney,  406 ;  Doe  v.  Fleming,  12  J.  B.  Moore,  600 ;  Rose  t>.  Clark,  8  Paige,  674.  Loi4 
Kenyan  said,  in  Read  v.  Passer,  1  Kap.  213,  tliat  a  marriage  uigbt  be  inferred  from 
cirininiBtances  mentioned  in  the  text,  without  a  register,  as  well  since  as  before  the 
Marriage  Act  of  26  Geo.  II.  Leader  v.  Barry,  1  Esp.  S&3,  t.  p.  It  would  seem  to 
have  been  a  qnealion  aoder  tlie  ecclesiaatical  law,  prior  to  the  English  statute  of  38 
Geo.  II ,  whether  the  contract  of  marriage,  though  followed  by  cohabitation,  was  not 
essentially  imperfect,  unless  it  was  solemnized  by  the  ioterveittion  of  a  priest.  Tliere 
are  many  cases  and  dicta  pro  and  con,  in  the  Knglish  hooka,  which  relate  to  a  validity 
of  civil  rights  of  marriage  not  ao  aolcmnized.  They  are  collected  in  2  Roper  on 
Husband  and  WHe,  Addenda,  by  Jacob,  445-176,  and  in  Shelford  on  Marriage  and 
Divorce,  35-88.  Tbn*  it  was  said  that  a  marriage  not  duly  solemnized  would  not 
entitle  the  wife  to  Dower  (Perkins,  sec.  104,  300),  nor  entitle  the  husband  to  admin- 
bier  on  his  wife's  estate.     Haydnn  v.  Oould,  In  the  niurt  of  delegatea,  1   Salk. 
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contract  by  the  common  and  ecclesiastical  law,  ezista  in  those 
American  states  where  the  common  law  has  not  been  altered  on 
this  point,  or  remains  iu  force,  as  in  New  York,  South  Carolina, 
and  Kentucky.  The  New  York  Revised  Statutes  had,  indeed, 
introduced  aud  prescnbed  regulations  for  the  due  solemniza* 
tion  and  proof  of  marriage.  Marriages  were  directed  to  be  solem- 
nized only  by  a  minister  of  the  gospel  or  priest,  or  by  a  mayor, 
recorder,  or  alderman  of  the  cities,  or  a  judge  of  the  county 
courts,  or  a  justice  of  the  peace.  Marriage,  when  solemnized  by 
a  minister,  was  to  be  according  to  the  forms  of  his  church  ;  and 
when  by  a  magistrate,  without  any  particular  form,  except  that 
the  parties  must  solemnly  declare  that  they  take  each  other  as 
husband  and  wife,  and  there  mnst  be  at  least  one  witness  present, 
besides  the  minister  or  magistrate.  The  minister  or  magistrate 
was  required  to  ascertaiD  the  names  and  residence  of  the  pai-ties, 
and  their  competency  as  to  age,  and  the  name  and  residence  of 
the  witness  or  witnesses,  not  exceeding  two,  if  more  than  one  be 
present,  and  to  satisfy  himself  of  the  identity  of  the  parties.  It 
was  made  a  misdemeanor,  knowingly  to  marry  persons  when 
either  ia  under  the  age  of  legal  consent,  or  under  any  legal  impedi- 
ment, or  wants  understanding.  The  minister  or  magistrate  was 
to  furnish,  on  request,  to  either  party,  a  certificate  of  the  roar- 
ri^e,  and  of  the  above  facts  rendering  it  lawful.  The  certificate 
was  to  be  filed  jvilh  the  city  or  town  clerk  where  the  marri^e 
was  had,  or  where  either  of  the  parties  resided  within  six  months, 
and  a  due  entry  thereof  made.  («)  These  regulations  were  found 
to  be  so  inconvenient  that  they  had  scarcely  gone  into  operation 
when  the  legal  efficacy  of  them  was  destroyed,  and  the  loose  doc- 

119.  The  inienrention  of  a  pcnon  In  holjr  orders  icema  to  Iisto  ieea  BHumed  In 
the  cam  al  stubIctIbI  circumilance.  The  Kingr.  The  Inhabilanti  ol  Brampton, 
10  East,  282;  Lnntonr  c.  Tceadate,  8  Taunt.  S30.  The  inlcrrention  of  a  prieit  waa 
required  by  the  Church  of  Rome  In  a  decree  ot  the  Council  of  Trent.  Before  Pope 
Innocent  III.,  marriage  va»  totallj  a  civil  contract.  The  intervention  of  a  priest  to 
(olemnize  the  contract  wa»  merelj  jarii  potitini ;  and  these  private  contracts  of  mar- 
riage, Bi  BlaL'ksione  obferves  (1  Comm.  430),  were  "valid  marriages  to  many  pni^ 
po*et."  In  North  Carolina,  in  the  crbc  ot  The  State  v.  Samuel,  a  Dev.  &  Bat.  177, 
ISl.  it  was  held  that  a  contTRCt  of  marriage  tn  vtrbii  de  pnamti,  though  followed  hy 
cohabitation,  ira*  not  a  legal  marriage  in  thai  state,  nnleas  celebrated  bj  some  person 
in  a  sacred  office,  or  entered  into  before  some  one  in  a  public  itation  and  judicial 
tnut  Consequently  the  marriage  of  slaves,  u  usually  existing,  consisting  of  cohab- 
Itatton  mcrety  by  the  permission  of  the  ownert,  did  not  constitute  the  legal  relation 
ot  biuband  and  wife.     ['Sii^,  n.  1.] 

(a)  Mew  York  Berised  Statutes,  a  189,  140,  ttc  8-10. 
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trine  of  the  common  law  restored  by  the  statute  of  20th  April, 
1830,  declaring  that  the  solemnization  of  marri^e  need  not 

*  89   *  be  in  the  manner  above  prescribed,  and  tbat  all  lawful 

mai'ri^es,  contracted  in  the  manner  in  use  before  the  Re- 
VLBed  Statutes,  should  be  an  valid  as  if  the  article  eoatainiDg 
those  regulations  had  not  been  passed,  (a) 

By  the  Scots  law,  a  previous  publication  of  the  intention  of 
the  parties  is  required,  though  a  clandestine  marriage  without  such 
public  notice  is  still  valid  in  law,  and  only  subjects  the  parties  to 
certain  penalties.  (£)  It  has  been  the  usual  practice  with  nations, 
to  prescribe  certain  forms  and  ceremonies,  and  generally  of  a 
religious  nature,  as  being  requisite  to  accompany  the  celebration 
of  the  marriage  solemnity,  (e)  Id  the  Koman  Catholic  Church, 
marriage  is  elevated  to  the  dignity  of  a  sacrament,  and  clothed 
with  religious  solemnities.  But  in  France,  under  the  revolution* 
ary  constitution  of  1791,  marriage  was  declared  to  be  regarded 
in  law  as  a  mere  civil  contract.  The  same  principle  was  adopted 
hi  the  Code  Napoleon  ;  and  now,  says  Toullier,  (d)  the  law  sepa- 
rates the  civil  contract  entirely  from  the  sacrament  of  marrl^e, 
and  does  not  attend  to  the  laws  of  the  church  and  the  nuptial  bene- 
diction, which  bind  only  the  conscience  of  the  faithful.  The  stat- 
Qte  of  26  Ceoige  II.  required  all  marriages  in  England,  without 

special  license  to  the  contrary,  to  be  solemnized  with  pub- 

*  90    lication  of  banns  in  a  parish  churcli  or  public  chapel.     *  In 

most  cases,  the  observance  of  the  positive  municipal  regu- 
lations was  made  necessary  to  the  validity  of  the  marriage ;  but 
the  painful  consequences  of  HUoh  a  doctrine  recommended  a  less 

(a)  Thii  would  appenr  to  amoant  to  a  complete  repekl  of  the  ftbore  regtUsdoni,  u 
a  nutter  of  binding  obligation ;  and  jet  ths  ume  act  of  the  20tb  of  April,  1830,  neani 
to  letain  tboie  preicriptioni,  for  it  makes  leveral  aiDendmenta  to  the  original  regula- 
tion!, and  which  are  bcorporated  into  the  abatrkct  of  them  given  In  the  text.  Tlie 
regulaliooB  amount,  therefore,  onlj  to  legialative  rtcanumautaiion  and  adoux.  They 
■re  not  law,  becauM  they  do  not  require  oMiencel  The  ilAtutei  of  acveral  of  the 
■tates,  as  Massachusetts.  Conaectlcut,  Ac.,  direct  that  the  justice  or  minltter,  before 
whom  maniagei  shall  be  tolenmiied,  shall  keep  a  record  thereof,  and  return  the 
came  to  the  town  clerk  to  be  recorded.  So  the  stainte  of  New  York,  of  April  88, 
1847,  c.  1&2,  has  again  provided  for  the  registry  of  births,  marriages,  and  deatha 
within  the  state. 

(&)  1  Enk.  Inst  01,  93;  M'Douall's  Inst  I.  112. 

(c)  Selden's  Uxor  Ebraica,  b.  2,  e.  1,  lib.  2,  pamn;  2  Potter's  Greek  Antiq. 
STO,  283;  Dr.  Taylor's  Glem.  27^  278;  Jewish  Antiqoities,  by  Th.  Lewis,  lu. 
7BS-WM. 

id)  Droit  OtII  Fraufais,  L  n.  4H. 

[108] 


Id  b,  Google 


LECT.   rm.]  OP  THE  BIGHTS  OP  PKE80NB.  '  90 

aevere  duicipline,  ia  respect  to  the  parties  themselves  and  their 
issue.  The  statute  of  3  George  IV.  relaxed  the  rigor  of  the 
fonner  statute  in  some  particulars  ;  hut  that  statute  vas  repealed 
by  the  4  Geo.  IV.  c.  76,  which  restored  much  of  the  former 
BBTerity,  and  now  forma,  with  some  subsequent  variatioDs,  the 
matrimonial  law  of  England.  By  that  statute  the  banns  of  matri- 
mony are  to  be  published  in  the  parish  church  or  chapel  upoD 
three  preceding  Sundays,  and  the  marrit^e  is  to  he  solemnized  in 
tlia  same  place.  The  marriage  of  a  minor  agiunst  the  consent  of 
parents  is  not  absolutely  void ;  (a)  but  a  wilful  marria^,  made 
knowingly  by  both  parties,  without  due  publicalaon  of  banns,  or 
elsewhere  than  in  a  parish  church  or  chapel,  unless  under  special 
license,  or  celebrated  by  a  pei'son  not  in  holy  orders,  renders  it 
void,  (i)  This  last  statute  underwent  some  modifications  by  the 
act  of  6  &  7  Wm.  IV.  o.  85,  relative  to  marrii^es  not  solemnized 
according  to  the  rites  of  the  Church  of  England,  and  for  relief  as 
to  marriage  of  dissenters  from  the  established  cbui'cb.  (o) 

lit  the  states  of  Maine,  New  Hampshire,  and  Massachusetts,  it 
is  requisite,  by  statute,  to  a  valid  marriage,  that  it  be  made  by 
publication  of  banns,  and  in  the  presence  and  with  the  assent  of 
a  magistrate  or  a  stated  or  ordained  minister  of  the  gospel ;  and 
if  the  parties  be  under  the  age  of  twenty-one  years  if  a  male,  or 
eighteen  if  a  female,  the  magistrate  or  minister  is  not  to  solemnize 

[a)   See  anU,  B6,  n.  b. 

(ft)  Dormer  r.  WiUfami,  1  Cnrteli,  870 ;  Bez  d.  TIbtbelf,  1  B.  &Ad.  195;  R«x  p. 
Wroxton,  4  B.  &  Ad.  HO ;  Stat.  4  Geo.  IV.  c.  TS,  tec.  22.  Both  partiei  mnit  be  cog- 
nisBOt  of  the  fnind  UDder  thia  ataWte.  Clowei  e.  Clowet,  Arcbei  Court  of  Canter- 
Uuj,  1812. 

(c)  TbeproTiilont  alluded  loin  IheteilaremoreiiwclAllyitatedaifelloiri:  Bf 
the  MwriagB  Act  of  i  Geo.  IV.  c.  76,  a  maniage  ii  abiolste];  null  and  Told  if  my 
penoD  ihall  knowingly  and  wllftlUy  intennan;,  in  any  vAer  plaee  than  a  chnrch,  or  inch 
pablic  chapel  wherem  bamii  may  be  lawfully  pnbliihed  {imle«  by  ipedal  licence) ; 
or  ahall  knowln^y  or  wilfully  iDtennany  without  due  pablieaiion  ef  bamu,  or  lieaut 
from  a  pcnon  harlng  authority  to  grant  the  lanie,  flret  obtained ;  or  shall  knowingly 
and  wilfully  conient  to,  or  acquleace  in,  the  solemnization  of  aDch  marriage  by  any 
ptrton  not  bang  in  holg  ordert.  But  the  lahaequent  statntet  of  6  &  7  Wm.  IV.  c.  86, 
and  c.  SB,  7  Wm.  IV.  and  1  Vict.  c.  22,  and  8  &  4  Vict  c  08,  haxe  so  far  modified 
theae  proTiiions  n  to  allow  marriages  not  only  by  wpteial  lieaut,  by  the  *amigal£» 
lieaiDi,  and  by  iamii,  but  also  by  the  luperiniaidaiti  ngl^rar't  cat^fieata  without  license, 
or  by  hU  cert^ficatt  mlh  Ueaat.  It  is  declared  further,  that  the  statntea  do  not  extend 
to  nwrriages  by  British  tubjeds  taking  place  out  of  England,  and  are  Talid  if  made 
in  tbe  tnrtn  requisite  by  the  law  of  the  place  where  the  solemntzatton  ia  had,  and  the 
taw  b  imderatood  tobe  the  aame,  though  the  parties  eloped  from  England  on  purpoae 
to  erade  tbe  Engllih  law  of  marriage. 
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the  marriags,  vithont  the  coment  of  the  parent  or  guardian,  if 
any  there  be.  But  though  a  marriage  without  publication  of 
banns,  and  without  the  consent  of  the  parenta  or  guardians,  will 
expose  the  offii^er  to  a  penalty  for  breach  of  the  statute,  yet  a 
man-iage  so  had  would  eeem  to  be  lawful  and  binding,  provided 
there  wae  the  presence  and  assent  of  a  mt^trate  or  minister,  and 
the  marri^e  be  in  other  respects  lawful,  and  l>e  consummated 
with  a  belief  of  its  Talidlty.  (d)  ^  The  statute  law  of  Connecti- 
cut (e)  requires  the  marri^e  to  be  celebrated  by  a  clergyman  or 
magistrate,  and  requires  the  previous  publication  of  the  intention 
of  marrit^e,  and  the  consent  of  parents,  if  the  parties  be  under 
tige,  and  a  certificate  of  the  marriage  to  be  recorded,  and  it  inflicts 
a  penalty  on  those  who  disobey  the  regulation ;  but  it  is  the 
opinion  of  the  learned  author  of  the  Treatise  on  the  Domestio 
Relations,  (/)  that  the  mairiage,  if  made  according  to  the  commoD 
law,  without  observing  any  of  those  statute  regulations,  would 
still  be  a  valid  marriage.     This  I  should  infer,  from  the  case 

•  91   of  *  Wyckoff  V.  Bogga,  (ii)  to  be  the  rule  in   New  Jersey, 

where  the  marriage  contract  is  under  similar  legislative 
regulations.  It  is  the  doctrine  judicially  declared  in  New  Hamp- 
shire, Pennsylvania,  and  Kentucky,  and  by  statute  in  Alabama 
and  Vermont ;  and  the  marriage  is  held  valid  as  to  the  parties, 
though  it  be  not  solemnized  in  form,  according  to  the  requisitions 
of  their  statute  law.  (b)  There  are  probably  statutory  provisions 
of  a  similar  import  in  other  states  of  the  union ;  and  wherever 

{d\  HUford  0.  WotcmMt,  T  Hau.  48 ;  LondondenT  v.  Chetter,  S  N.  H.  268 ;  MAm. 
B«riMd  Statute*,  18S6,  p.  ITS  j  Ligonia  v.  Buxton,  2  Greenl.  102.  B7  the  earl;  law* 
<A  th«  o^tsaj  of  New  Jeney,  marriage  wai  to  be  preceded  bj  pnUlcatlon  of  bann*, 
and  the  omlstlon  labjected  the  part;  In  default  to  a  penalty.  Learning  and  Spicer*! 
Collectiona,  p.  23G.  In  Indiana,  maniagei  are  required  to  be  coleniDlzed  by  a  clergy- 
man, judgie,  or  Justice,  under  the  authoril;  of  a  lloeiue  from  the  clerk  of  the  circuit 
oonrt  of  the  count; ;  and  if  the  partfee  be  tinder  the  aget  of  SI  and  12,  the  Hchim 
mint  not  be  granted  without  tlie  content  of  the  pareat)  or  gnajrdiaB*.  R.  Htatntea 
of  Indiana,  1838,  p.  410. 

(e)  Slatutei  of  Connecticut,  1888,  p.  412. 

(/)  Beere'i  Doneitlc  Relatiotia,  I0S.  900,  300. 

(o)  2  HalaL  (N.  J.)  ISa    See  abo  the  opinion  of  Ford,  J.,  t  iA.-Vi. 

(6)  am.  H.  368!  8  A.  K.  Marsh.  870;  8  Watu  {Penn.),  1 ;  Toulmln'i  Mg.  of  the 
Law  of  Alabama,  p.  676 ;  Seriied  Statute*  of  Vermont,  1839,  p.  31S.  In  Penn^l- 
Tanla,  the  itatnte  impoiM  a  jienalt;  on  a  magltlrate  or  mlnlater  f  or  macTTing  a  nrinor 
or  an  apprentice  without  the  parent'*  or  matter'*  content. 

•  Parton  tr.  Herrey,  1  Gray,  lift ;  Hiiam  0.  Pierce,  46  Ue.  897. 
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tihej  do  not  exist  and  specially  apply,  the  contract  is,  every  where 
in  this  country  (except  in  Loaisiana),  under  the  government  of 
the  English  common  law.  (c) 

1.  For«lcD  Hviiases. —  It  has  been  a  point  much  discussed  in 
die  English  courts,  whether  a  clandestine  marriage  in  Scotland, 
of  En^ish  parties,  who  resided  in  England,  and  resorted  to  Scot- 
land with  an  intent  to  evade  the  operation  of  the  English  Mar- 
line Act,  could  be  received  and  considered  in  England  as  valid. 
Though  we  may  not,  in  this  country,  have  at  present  any  great 
concern  with  that  question,  the  principle  is  nevertheless  extremely 
important  in  the  study  of  the  general  jurisprudence  applicable  to 
the  marriage  contract. 

As  the  law  of  marriage  is  a  part  of  the  ju»  gentium,  the  general 
role  andoubtedly  is,  that  a  marriage,  valid  or  void  by  the  law  of 
the  place  where  it  is  celebrated,  is  vtilid  or  void  everywhere.  (_d) 
An  exception  to  this  rule  is  stated  by  Huberus,  (e)  who  maintains 

(c)  The  itrntntory  regulfttion  of  niBirUge  in  Oliio  i»  eBienLiallj'  the  Btrnie,  Statute* 
of  Ohio,  1831.  The  itatate  In  that  alate  regQlsting  marriages  proTideB  that  partie* 
of  the  afe*  of  IB  and  14  mar  ta%ny ;  but  if  the  male  be  under  21,  and  the  feoMle 
D»der  IS,  the  preTiooa  conaeut  of  the  parent  or  gnardiao  is  lequUite ;  and  there  mtut 
aba  be  a  pablication  of  banna  on  two  wreral  dayi  of  pablic  worship,  in  the  presence 
of  the  congregation,  or  else  a  license  from  the  clerk  of  the  count;  court  vhera  the 
female  resides ;  and  the  persoii  who  marrie*  the  paitlea,  without  suah  publk«ti<Hi 
a*d  Ikeose,  forfeita  a  heavy  penalty.  In  North  Carolina,  a  snccenion  of  statutes,  in 
1716,  1741, 1766,  tuid  1778,  regulated  marriaBes,  and  Tennessee  adopted  the  statute 
law  of  her  parent  state ;  and  it  has  been  adjudged,  that  if  a  manisge  be  celebrated 
withotit  the  Itcense  prescribed  by  statute,  or.  In  its  absence,  without  a  lawful  certiflcate 
of  t^  pnblicfttion  of  the  banns  of  niartiage.  It  is  an  illegal  and  void  marriage,  at  least 
m  reipect  to  a  public  proiecntion  for  bigamy.  Bashaw  v,  Tennessee,  1  Yerg.  177. 
To  marry  persons  without  a  license  from  the  clerfca  of  the  court  of  ordinary,  or, 
intlead  thereof,  without  a  publication  of  the  banns  of  marriage  three  times  in  some 
psblic  place  of  worsliip,  subjecU  the  party  to  a  penalty  in  Oeorgia.  Prince's  Dig. 
1B!7, 231,  840;  Botchkiss's  Dig.  1S4&,  320. 

{i]  Sorlmshir*  r.  Scrimshire,  2  Hagg.  Cons.  407,  419j  Harford  o.  Morris.  2  Hagg. 
Com.  433-438;  UaA  Tenterden,  in  Lacon  n.  Higgins,  8  Starkie  N.  P.  178.  But  tt 
■•  Mt  uuiTenally  true,  without  exception,  that  a  marh^ce  not  valid  by  the  kzUxi  is 
«tM  invalid  everywhere,  for  this,  in  certain  caaes  of  iDinpwaUe  difficulty,  might 
fretent  a  anbject  from  marryhig  abroad.  Lord  Stowell,  In  3  Hagg.  Coos.  890,  391 ; 
Stwifoid  on  Uarilage  and  Divorce,  p.  14S.  An  exception  to  tlie  rule  that  a  marriage 
valid  at  the  pl>o«  where  it  was  oontracted  is  valid  everywhere,  is  iIm  case  of  a 
marriage  Involving  polygamy  or  incest,  for  no  Christian  country  will  recognize  such 
uaniages.  Warrender  p.  Warrender,  dted  hi  a  note  to  S  114,  0  BUgh,  US ;  Story  on 
the  Ctmflict  of  Lava,  H  118, 114. 

(()  De  Cooflicta  Legwn,  sec  8.  Bonhier,  Coat,  de  Bonrg.  c.  2S,  p.  667,  and  P. 
Voet,  de  StatDtIa,  p.  388,  aie  died  in  Story's  Comuentariea  on  the  ConBict  of  Laws, 
If  lA]  to  the  same  point   Barge,  in  Ui  Oomm.  on  Cobiolal  and  Foralgn  L«w*,  red.  L 
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tliat  if  two  persons,  in  order  to  evade  the  law  of  Holland,  which 
requires  the  coDseot  of  the  gaardian  or  curator,  should  go  to 
Friesland,  or  elsewhere,  where  no  such  oonsent  i^  necessary,  and 
there  many,  and  return  to  Holland,  the  courts  of  Holland  would 
not  be  bound,  hy  the  law  of  natioDS,  to  hold  the  marriage  vaLd, 
because  it  would  be  an  act  ad  evertionem  jurig  noHri.  In  oppo- 
sition to  this  opinion,  we  have  the  decision  of  the  court  of 
"  92  delegates  in  England,  in  1768,  in  "  Compton  v.  Beareroft,  (a) 
where  the  parties,  being  English  subjects,  and  one  of  them 
a  minor,  ran  away,  without  the  consent  of  the  guardian,  to  avoid 
the  English  law,  and  married  in  Scotland.  In  a  suit  in  the 
spiritual  court,  to  annul  the  marriage,  it  was  decided  that  the 
marrii^e  was  valid.  This  decision  of  the  spiritual  court  has  been 
since  frequently  and  gravely  questioned.  Lord  Mansfield,  a  few 
years  before  that  decision, of  the  delegates,  intimated  pretty 
strongly  (()  his  opinion  in  favor  of  the  doctrine  in  Huberos, 
though  he  admitted  the  case  remained  undecided  in  England. 
The  settled  law  is  now  understood  to  be  that  which  was  decided 
in  the  spiritual  court.  It  was  assumed  and  declared  by  Sir  Geoi^e 
Hay,  in  1776,  in  Sarfori  v.  Morris,  (tr)  to  be  the  established  law. 
The  principle  is,  that,  in  respect  to  marriage,  the  lex  loci  contraetua 
prevails  over  the  lex  domicilii,  as  being  the  safer  rule,  and  one 
dictated  by  just  and  enlightened  views  of  international  juris- 
prudence. This  rule  was  shown,  by  the  foreign  authorities 
referred  to  by  Sir  Edward  Simpson,  in  1752,  in  thecase  of  Scrim- 
thire  v.  Serimehire,  (c2)  to  be  the  law  and  practice  in  all  civilized 
countries,  by  common  consent  and  general  adoption.     It  is  a  part 

194,  conriden  that  the  Eugliib  deditoni  kre  Dot  Incoiulit^Dt  with  the  doctrine  In 
HubeT,  became  the  going  to  Scotland  to  avoid  the  reatrainta  of  the  EngUth  Marriage 
Act,  and  marrriDg,  and  returtiing  forthwith  to  England,  U  not  an  eraalon  or  In  fraud 
of  the  Marriage  Act,  for  that  act  contaiiu  no  exprew  prohibition  of  «nch  maniagn, 
or  proTiiion  rendering  them  Told.  In  my  view  of  the  subject,  thoM  Scotch  marriagei, 
between  En^lleh  fngitivee  and  tranilenl  partiei,  are  palpable  eraciont  of  the  Engilah 
ttatate,  and  completeij'  vlthin  the  complaint  and  the  ceiBure  of  Bnber,  and  the 
Engllih  courta  can?  the  doctrine  In  aupport  of  auch  fraudulent  nurriages  ■>  far  a« 
anj  of  the  Maiaachnietta  deciiioni  to  which  the  learned  author  refers. 

(a)  Buller't  N.  P.  114 ;  2  Hagg.  Com.  448,  444,  a,  c. 

(b)  Roblnton  ».  Bland.  2  Burr.  10T7. 

(c)  2  Hagg.  Cons.  428-4S3 ;  Doe  v.  Vardilt,  6  B.  &  C.  48S,  s.  p. 

(d)  2  Hagg.  Cona.  412^16.  See  also  Story's  Comnimtariea  on  the  Conflict  of 
Laws  [S 123  It  ng.] ;  and  Lord  Stowell.  in  Dalrymple  v.  Dalrymple,  2  Hagg,  Cons,  CQ ; 
J.  Toet,  ad  Pand.  2a  2.  4 ;  Herlin'i  Rip.  dt  Mailage,  sec.  1. 
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of  the  jv»  gentium  of  Christian  Europe,  and  infinite  miscluef  and 
confusion  would  ensue  with  respect  to  legitimacy,  succeasion,  and 
other  rights,  if  the  validity  of  the  marriage  contract  was  not  to 
be  tested  by  the  laws  of  the  country  where  it  was  made.  This 
doctrine  of  the  English  ecclesiastical  courte  was  recognized  by  the 
Supreme  Court  of  Massachusetts,  in  Medway  v.  Needham  ;  (e)  and 
though  the  parties,  in  that  case,  left  the  ittate  on  purpose  to  evade 
its  statute  law,  and  to  marry  in  opposition  to  it,  and,  being 
married,  returned  ^ain,  it  was  held  that  the  *  marriage  must  *  98 
be  deemed  valid,  if  it  be  valid  according  to  the  laws  of  the 
place  where  it  was  contracted,  notwithstanding  the  parties  went 
into  the  other  state  with  an  intention  to  evade  the  laws  of  their 
own.  It  was  admitted  that  the  doctrine  was  repugnant  to  the 
general  principles  of  law  telatii^  to  other  contracts ;  but  it  was 
adopted  in  the  case  of  marrii^,  on  grounds  of  policy,  with  a 
view  to  prevent  the  public  mischief  and  the  disastrous  conse- 
quences which  would  result  from  holding  such  marriages  void. 
It  was  hinted,  however,  that  this  comity,  giving  effect  to  the  lex 
loci,  might  not  be  applied  to  gross  cases,  such  as  incestuous  mar- 
riages, which  were  repugnant  to  the  morals  and  policy  of  all 
civilized  nations,  (a) '     This  comity  has  been  carried  so  far  as 

(«}  16  Hm*.  167 ;  Putnam  t>.  Putnam,  8  TUik.  483,  s.  r. 

(a)  8«e  alM  Oreeuwood  t>.  Curtli,  6  Han.  3G8;  Bnber.  de  ConC  Leg.  lib.  6,  tit. 
a.  S;  Hdneo.  Eleni.  Jvr.  Mat.  et  0«nt.  lib.  2,  c.  2,  aec  41,  •.  r. 

>  foretraifaiTK^M.— Medwarv.llMd-  tobeflzedbj  tbt  lav  of  the  pUcs  wbn« 

liam  bat  been  denied  in  an  En^lih  cue  it  waa  aolemnlted,  Uie  BngUih  law  (kc 

of  conaldnable  antboritjr.  damidlii)  mn«t  decide  whether  the  cmv 

Two   Biitlih    h^JmM,  haTlng  their  bvct  wa*  one   which  the  pardei   to  U 

domlmle  in  England,  and  contemplating  might  lawloilr  make.     It  wai  thoni^t 

n«ld«noetbeTe,lnlenDanie<lwbilelnDeii-  that  It  wanld  be  enough  to  iDTalidata 

mark  on  a  riiit.    The  man  wa«  a  widower,  tnch  a  marTl^;e,  that,  whether  Inoeitnoni 

and  the  woman  wa«  a  *l«tei  of  hii  former  or  not,  it  wa«  ihown  to  be  aftaliut  the 

wife ;    and  while  tnch  a   marriage  wat  policy  of  the  latter  law,  bj  being  ez- 

atlowed  hj  the  Uani«h  law,  bj  the  law  of  prcMly  prohibited.     Brook  v.  Brook,  9 

England  II  wat  within  the  prohibited  de-  H.  L.  C.  168. 

gree*  (ante,  8G,  n.  (a) ).    HoreoTOr,  the  The  principle  of  Chi*  caie  wat  eztend- 

BL  5  &  fl  Will.  IV.  e,  64,  made  all  mai^  cd  to  a  marriage  in  Frankfort.  Oermanr, 

riagei  within  the  prohibited  degreet  rold,  between  a  woman   bom  and  domiciled 

and  not  merclf  Toidable.    After  the  death  there  and  another  German  by  Urth,  who 

of  both  partlM  the  marriage  waa  drawn  In  wai  domldted  in  England,  and  had  beei 

qoertlon  In  an  adminlttratlon  nilt      II  natnmllied  a  Britlih  tnbject  itnce  hit  flnt 

wat  held  tobeTold  on  the  ground  that  marriage.     Theiecond  marriage  li  stated 

•Itbongh  the  form*  of  th«  marriage  were  In  the  cate  and  opinion  to  hare  been  Talld 

Toi.li— 8  [118] 
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to  «diiub  the  legitimaoy  of  the  issue  of  a  penon  who  had  been 
divorced  a  vincuiot  for  adultery,  and  who  was  declared  incompetent 
to  remarry,  and  who  had  gone  to  a  neighboring  state,  where  it 
was  lawful  for  him  to  remarry,  and  there  marry.  (6) 

(b)  Wnt  Ckmbridge  ».  Lexingtoo,  1  Pick.  S06.  A  peraan  wu  disabled  fnuB 
retottTfiiiK  b7  the  IBhs  oI  Eeutuckj,  tuid  yet  bit  HMrriage  in  Tennewee  wu  beld 
Tftlid  there,  lor  pennt  lawi  hare  no  ezterritoiut  force.  Dlckion  o.  Dicktoa,  1  Terg. 
110,  Bat  Id  Codwi/  v.  BetxUj,  8  Hagg.  Ecd.  680,  the  Ux  lod  aMtracOa  m  to 
nuuiltBe  wm  held  not  to  prevftlt  nnder  the  law  of  the  domicile,  when  either  of  tha 
contracting  parUet  were  under  a  legal  incspacitj'  to  contract  bj  tlie  law  of  tha 
domicile.  Hubenu,  de  ConSicta  Legum,  lib.  1,  tiL  8,  aec.  8,  also  admit*  that  an 
incettuooi  connection  fomed  abroad  ii  not  to  be  recognized ;  nor  will  the  EngUili 
court*,  while  they  recognise  the  validitj  of  foreign  marriages,  admit  the  legal  coiue- 
^neiicei  abroad  of  a  foreign  marriage,  such  as  the  legitimation  of  antenuptial  off- 

(tneaolng,  probably,  not  within  the  pro-  fraud  of  tiie  former  law.    In  order  to 

blblted  degrees)  bj  tlve  law  of  Frankfort,  take,  a  par^  mnst  be  legitimate,  it  U 

but  was  made  with  a  riew  to  a  realdenoe  said,  not  onlj  bj  tlie  law  of  his  domicile 

in  England.    Hette  v.  Melte,  1  Sw.  t  Tr.  (lee  7  CI.  &  Fin.  Sse ;  Smith  v.  KeUy,  23 

416.    But  see  SteTenson  v.  Qra;,  17  B.  Hiss,  167;   Shedden  c.  Patrick,  L.  B.  1 

Monroe,  198.    So  far  as  the  descent  of  H.  L.  8c.  470,  472),  but  also  by  the  Isi 

real  estate  1*  concerned,  It  seems  that  a  ni  aita.    Feoton  if.  LiTingstone,  8  Uacq. 

marriage  incestuooi  b;  the  Ux  rti  si'ia  407,  MS.     But  tee  Be  Don's  Estate,  4 

will  be  deemed  Toid  in  all  case*,  although  Drewrj,  191,  198;  post,  200  and  tiote% 

T^id  where  celebrated,  and  not  made  in  469  (a).  x> 


^  Id  Sottomsrer  v.  De  Barrot,  3  P.  D.         lliat  the  law  of  doralcUa  gorenu,  see 

1,  t.  o.  2  P.  D.  81,  it  was  held  by  the  Court  Kinney's  Case,  30  Gratt.  S58 ;    State  v. 

of   Appeal,  rerersbg  the  Judgment  of  Kennedy,  76  N.  C.  261 ;   Story,  Confl.  of 

Sir  Bobert  PhilUmore,  that  a  marriage  in  Laws,  8th  ed.  216  it  sa;.,  notes.    Comp. 

England  of  flnt  cousins,  domiciled  in  Pop.  Weitlake,  Int.  Law,  ^-64. 
togal,  by  the  law  of  which  country  such         The  sounder  rule  would  teflm  to  be, 

a  marriage  ts  rotd  by  reason  of  ooDtan-  that  a  atatni  legally  created  In  one  conn- 

giiloity,  was  void,  the  law  of  domicile  try,  and  not  bong  ooe  generally  recog- 

goveming  as  to  the  capacity  of  the  pa>  nised  as  cm/ra  inuf  mefet,  it  to  be  held 

ties.     But  in  the  same  case,  before  Sir  Tslld  everywhere,  and  for  all  pnrpoaea. 

James  Barnien  (G  P.  D.  94),  it  appearing  There  teems  no  lonnd  reason  fcr  diatln- 

that  the  domicile  of  the  man  was  English,  gnishlng  teal  estate  in  this  regard.   Catea 

It  wat  held  that  the  marriage  was  Talid,  npra. 

and  the  Inngnage  of  the  Court  of  Appeal  Ross  v.  Boss,  mpm,  wat  the  oasa  of  a 

is  criticised.  child  adopted  in  Pennsylvania  by  peraooa 

That  the  place  of  contract  gorems  at  domiciled  thne.    The  italus  thus  created 

to  capacity  to  marry,  see  Rots  v.  Boss,  was  rccogniied  In  MassachnBatts,and  tha 

IM  Mass.  243, 247, 248 ;  Tan  Yoorhls  v.  lawt  a*  to  the  detcent  both  of  realty  and 

Briotnall,   B6  N.  T.   18;    McDowell   ■.  penonalty  were  applied  at  though  tha 

eapp  (Ohio,  December,  1888).  IT  Bep.  adoption  had  been    In    MaasachntetU. 

117.     Bee  Campbell  *.  Crampton,    18  The  judgment  by  Qray,  C.  J.,  reriewa 

BUtohf.  IfiO.  the  casM  at  length. 
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■priDK-  Doe  r.  TatdiH,  &  B.  &  C.  428.  Be«  infra,  209.  The  UMiachwetM  Bertoed 
StKtntei  of  lesa  hBTo  altered  the  law  in  thii  respect  in  that  itate,  bf  deckling  that 
[f  penooi  ratidaU  n  liai  italt  oontiact  marriage  cootnuj  to  the  prDvlaioiu  of  (be 
■tatDta  law,  and  in  ardtr  Is  tvada  liam,  go  ovt  of  the  Hate  and  marry,  and  return  and 
rc^de  there,  inch  maniage  b  decland  Toid  within  the  ttate.  By  tbe  French  Ci*U 
Code,  D.  BS,  pnblication  of  bann*  ii  to  precede  marriage;  and  by  tbe  article  n.  170, 
if  a  Frenchman  maniea  in  •  foreign  cogntry,  the  lame  regulation  ia  itill  to  be 
obterved;  and  yet,  according  to  Tonllier,  Droit  Civil  Franfait,  i.  n.  579,  and  note, 
ibid.,  the  omiwioD  to  comply  with  the  pre»ciibed  publication  does  not  [«nder  the 
marriage  void,  whether  celebrated  at  home  or  abroad.  But  tf  the  marriage  of  a 
Frenchman  abroad  be  within  the  age  of  content  fixed  by  the  French  cade,  though 
beyond  tbe  age  of  consent  fixed  by  our  law,  it  would  teem  that  the  maniage 
would  not  be  regarded  In  France  aa  lalid,  though  valid  by  tbe  Uw  of  the  place 
wlwre  it  wu  celebrated.  The  French  code,  n.  170,  requires  the  observance,  by 
Frenchmen,  of  the  ardinancei  of  that  code,  though  the  marriage  he  abroad,  for  per- 
•onal  lawi  follow  Frenchmen  wherever  they  go.  ToulUer,  Droit  Civil  Franfals,  L 
noa.  118  andGTe ;  Btfpertou«  de  Jnriaprudence,  Ut.  Loi,  >ec.  fl.  It  wa«  leBttfled  by  tbe 
French  coninl  at  London,  in  Lacon  v.  Higglu«,  2  Dowl.  &  Ry.  S.  F.  38,  that  a  mar- 
riage hi  France,  contrary  to  the  preacribed  solemnitlea  in  art*.  6S,  64, 74,  of  the  Code 
Napdeon,  would  he  absolutely  null  and  void.  Mr.  Justice  Story,  lo  liig  Comm.  on 
tbe  Conflict  of  Laws  [{  124],  justly  questions  the  wisdom  of  these  stem  and  unre- 
lenting rules  of  the  French  uode. 

T)ie  inddents  to  marriage  respecting  rights  and  property,  under  the  c^ration  and 
collision  of  foreign  and  domestic  taw,  have  been  a  fruitful  source  of  discussion  among 
foreign  jurists.  Their  reflnements  and  speculations  have  been  examined  by  Mr.  Jus- 
tice Story  (Comm,  on  the  Conflict  of  Laws,  c.  6J,  and  he  draws  the  following  conclo- 
rioDS  from  a  surrey  of  the  writings  and  cases,  foreign  and  domestic,  relating  to  the 
subject:  (1)  That  where  there  is  marriage  in  a  foreign  country,  and  an  express 
nuptial  contract  concerning  personal  property,  it  will  be  sustained  everywhere, 
unless  It  contravenes  some  positive  rnle  of  law  or  policy.  But  as  to  real  property,  it 
will  be  made  subservient  to  the  Zer  rei  tita.  {%.)  Where  such  a  contract  applies  to 
personal  properly,  and  there  is  a  change  afterwards  of  the  matrimonial  domicile, 
tbe  law  of  the  actual  domicile  will  govern  as  to  future  acquisition*.  If  there  be 
no  such  contract,  tbe  matrimonial  domicile  governs  all  the  personal  property  every- 
where, but  not  the  real  property,  (i.)  The  matrimonial  domidle  governs  as  to 
all  acqnlsitkins,  |we«ai(  and  fntore,  if  there  be  no  change  of  domicile.  If  there  be, 
then  the  law  of  tbe  actual  domicile  will  govern  as  to  future  acquisitions,  and  the  law 
Fo  tUa  as  to  real  proper^.  Story's  Comm.  on  the  Conflict  of  Laws  [fS  184-187]. 
Tbe  English  law,  according  to  Lord  Eldon  (Lasiiley  e.  Hogg,  dted  in  Bobertson's 
Appeal  Cases,  p.  4 ;  gelkrig  v.  Davies,  2  Bose  Bank.  Cases,  p.  00),  Is,  that  if  there  be 
DO  special  contract,  the  law  of  the  actual  domicile,  at  the  dissolution  of  the  marriage, 
governs  as  to  all  the  property,  whether  acquired  before  or  after  the  change  of  the 
matrimonial  domicile.  But  if  there  was  no  change  of  the  matrimonial  domicile,  the 
law  of  that  domicile  governed  the  personal  property,  wherever  acquired  and  wherever 
situated.  This  I*  also  the  law  In  Louisiana.  Saul  v.  His  Creditors,  17  Martin,  660, 
003-606;  and  It  is  a  principle  which  best  harmonizes  with  the  analogies  of  thecommon 
law.  Story's  Comm.  [g  ITI,  H  ssf.)  The  foreign  jurists  do  not  generally  agree  lo 
these  coneltuions,  bnt  they  insist  that  the  change  of  domicile  after  marriage  does 
not  change  the  law  of  the  roatrimontal  domicile,  as  to  past  or  future  acquisitions. 
(SImt's  Comm.  [f{  160-170].)  But  it  is  agreed  that  nuptUl  contracts  fallow  tbe 
parliea  Into  foreign  coantries,  and  Und  them.  Murphy  v.  Murphy,  6  Msrtln  [La.], 
8Si  Deoowdie  r.  SaTetier,  8  Johns.  Ch.  190;  Story's  Comm.  [g  180).    If,  however. 
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th«  marriage  take*  place  in  a  foreign  country  in  hmuini,  and  where  the  pardee  had 
no  Intention  of  fliiDg  their  domicile,  the  law  of  the  actnal  or  intended  domicile  of 
ttie  partiea  goTsrai  Che  case  a«  to  the  incidenti  of  manrlage;  and  It  if  the  general 
rale,  that  U  the  huiband  and  wife  had  difierent  domicile*  when  the^  married,  the 
domicile  of  the  husband  became  the  true  and  0DI7  matrimonial  domicile.  Le  Breton 
V.  Ifoochet,  8  Martin  [La],  00;  Ford's  Cnraton  s.  Ford,  14  Id.  674.  Thii  Ii  the 
(pinion  of  all  the  foTtignJoiiits.    Storj^i  Conun.  [H  191-^- 
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LECTURE    XXVn. 

OP  THE  I^W  OONCEBNINO  DITOBCB. 

When  a  marriage  is  duly  made,  it  becomes  of  perpetual  obl^a- 
tion,  and  cannot  be  renounced  at  the  pleasure  of  either  or  both  of 
the  parties.  Zt  continuea,  until  dissolved  by  the  death  of  one 
of  the  parties,  or  by  divorce. 

1.  Of  Dlvotoa  a  Vlnovlo. — (1.)  For  Cautes  rendering  the  Marriaffe 
void. — By  the  ecclesiostic&l  law,  a  marriage  may  be  dissolved 
and  declared  void  ab  initio,  for  canonioal  causes  of  impedi- 
ment, existing  previous  to  the  marriage.  Divorces  a  vincido 
matrimonii,  said  Lord  Coke,  (a")  are  cauea  prcscorUraetut,  cauta 
metvt,  eauta  impotentice  teufrigiditatis,  cauia  afflnitatig,  eauia  con- 
toRguinitatia.  We  have  seen  how  £ar  a  marriage  may  be  adjudged 
void,  as  being  procured  by  fear  or  fraud,  or  cootracted  within  the 
forbidden  degrees.  The  courts  in  Massachusetts,  Delaware,  Ohio, 
Korth  Carolina,  Alabama,  Illinois,  and  probably  in  other  states, 
are  anthorized  by  statute  to  grant  divorces  eausa  impotentim  ;  and 
in  Connecticut,  imbecility  has  been  declared  safficient  to  dissolve 
a  marrii^e  on  the  ground  of  fraud,  (i)  The  canonical  disabiiitieB, 
such  as  consai^inity,  and  affinity,  and  corporeal  infirmity,  exist- 
ing prior  to  the  marri^e,  render  it  voidable  only,  and  such  mar- 
riages are  valid  for  all  civil  purposes,  unless  sentenoe  of  nulli^ 
be  declared  in  the  lifetime  of  the  parties ;  and  it  cannot  be 
declared  void  for  those  causes  after  the  death  of  either 
party,  (e)  *  But  the  civil  disabilities,  such  as  a  prior  mar-  •  96 
riage  or  idiocy,  make  the  contract  void,  ab  initio.,  and  the 
anion  meretricious,  (a)    In  New  York  it  was  adjudged,  in  Bvrtit 

{a)  Co.  UO.  S36,  ». 

{h)  BeotoD  «.  Benton,  1  Daj,  111 ;  Dane*!  Abr.  of  Americmn  I«w,  c  4S,  art.  9 
•ec  M;  BeTlMd  Iawi  of  VMatAt.  1888. 

(c)  IBLComm.  484,480;  Bmr'tCue,  6  Co,  08,  b;  3  PhU.  19. 

{a)  Elliott  V.  Onrr,  2  FhiL  16 ;  Bex  o.  InhnbitanU  of  Wrozton,  4  B.  &  Ad.  640. 
By  tbe  HuuchuietU  Rerlted  Statute*,  1086,  all  marriSReB  prohibited  by  law  oo 
acooont  of  contaDgnini^  or  afBni^,  or  when  the  former  wife  or  husband  ii  IMiif,  at 
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T.  BurtU,  (h)  that  corporeal  impotence  was  not,  under  the  existing 
laws,  a  cause  of  divorce,  and  that  the  English  law  of  divorce  on 
that  point  had  never  been  adopted.  The  new  French  code  will 
not  allow  such  an  allegation  by  the  husband ;  (c)  and  TouUier  (dy 
condemns  a  decree  of  divorce,  cauia  impotentue,  which  was  pro- 
nounced in  France,  in  1808,  as  ooutrary  to  the  spirit  of  the  code, 
and  leading  to  scandalous  inquiry. 

Since  the  New  York  decision  above  mentioned,  the  jurisdiction 
of  the  Court  of  Chancery  on  this  sabject  has  been  enlarged,  and 
the  New  York  Revised  Statutes  have  authorized  the  chancellor, 
on  a  suit  before  him  by  bill,  to  declare  void  the  marriage  contract : 
1.  If  either  of  the  parties,  at  the  time  of  the  marriage,  had  not 
attained  the  age  of  legal  consent.  2.  If  the  former  husband  or 
wife  of  the  party  was  living,  and  the  marriage  in  force.  S.  It  one 
of  the  parties  was  an  idiot  or  lunatic.  4.  If  the  consent  of  one 
of  the  parties  was  obtained  by  force  or  fraud.  5.  If  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state.  AH  issues  upon  the  legality  of  a  marriage,  except  where 
it  is  sought  to  be  annulled  on  the  ground  of  the  physical  inct^eity 

when  mtbet  pirt7  wu  at  the  lime  inune  ot  an  idiot,  or  between  a  wblte  penoo  and 
a  negro,  Indian,  or  mulatto,  are  declared  to  be  abBolutel/  void,  without  a  decree  of 
divorce,  or  other  legal  proceu ;  though,  II  the  case  be  doobtful  in  point  ot  fact,  a 
libel  for  a  divorce  ma;  be  filed  and  proiccated.  So,  if  penoni  many  nnder  the  age 
of  consent,  and  separate  during  such  nonage,  and  do  not  cohabit  aflenrardt,  tlw 
muriage  is  void  without  any  decree  of  divorce.  IMvorce  a  vintaio  maj  be  decreed 
for  adultery  or  impolency  in  either  partj  ;  or  when  either  [party  haa  separated  from 
<he  other  withnnt  hia  or  her  consent,  and  nnited  with  a  religions  society  that  pro- 
.fenes  to  believe  the  relation  of  hasband  and  wife  unlawful,  and  baa  ao  contiBned 
for  three  yean,  refuidng  during  that  time  to  cohabit  with  the  party  who  haa  not 
united  wilh  such  society  ;  or  when  either]  i>  sentenced  to  confinement  in  the  state 
prison.  The  issue  of  any  marriage  declared  null  by  decree,  on  account  of  consan- 
guinity or  affinity,  or  of  any  innrriage  between  a  white  person  and  a  negro,  Indiao, 
or  mulatto,  are  to  be  deemed  illegltiniate.  It  is  otherwise  upott  the  ditsolutioD  of  a 
marriage  on  account  of  nonage,  insanity,  or  idiocy.  So  the  issue  is  also  le^timate 
if  the  marriage  be  dissolved  for  bigamy,  provided  the  second  marriage  was  con- 
imcted  In  Rood  faith,  and  vfth  the  full  belief  that  the  former  husband  or  wife  was 
diviL  Sn,  in  Vennont,  marriage*  prohibited  by  law,  on  account  of  consangulni^  or 
nfllnity,  or  on  account  of  a  former  wife  or  hnsband  living,  are  absolutely  void,  with- 
out legal  process  or  decree.  A  libel  for  the  purpose  may  be  filed  In  donblfal  cases. 
If  the  marriage  be  declared  void  on  account  of  consangufnily  nr  affinity,  the  iaiue  to 
be  deraned  illegitimate.  See  Revised  Statutes  of  Vermtmt,  183B,  p.  623 ;  and  I  taka 
the  occasion  to  observe,  that  this  new  revised  code  of  Vermanl  does  credit  to  the 
kamiag,  judgment,  and  taste  with  whtob  it  was  prepared,  digested,  and  pobltalked. 

lb)  1  BoiJe.  667.  (c)  Code  GvU,  art  318. 

id)  Droit  Civil  Francais,  i.  n.  686. 
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of  one  of  the  partdes,  areto  be  tried  by  a  jury  upon  the  award  of 
a  fe^ned  iasue.  (e) 

It  ia  further  provided,  that  a  marriage  shall  not  be  annalled  for 
tbe  first  cause  above  mentioned,  on  the  application  of  a  party  who 
waa  of  legal  age  at  tbe  time  of  the  marriage,  or  if  the  parties, 
after  tbey  had  attained  the  age  of  consent,  had  for  any  tune 
freely  cohabited  aa  husband  and  wife.  It  may  be  annulled 
for  the  second  cause  on  the  application  of  either  *  party  *  97 
during  the  life  of  the  other  ;  but  if  it  was  contracted  in  good 
faith,  and  with  the  full  belief  of  the  parties  that  the  former  hue- 
baud  or  wife  waa  dead,  the  issue  thereof  shall  be  entitled  to  suc- 
ceed to  the  estate  of  the  parent  equally  as  le^timate  children. 
It  may  be  annulled  for  tbe  third  cause,  on  the  application  of  any 
relative  of  tbe  idiot  or  lunatic  interested  to  avoid  the  marrl^e,  or 
by  his  next  friend.  But  any  &ee  cohabitation  of  husband  and 
wife,  after  the  lunacy  has  ceased,  will  be  a  bar  to  the  divorce ; 
and  the  childiea  of  a  marriage  annulled  on  tbe  ground  of  lunacy 
or  idiocy  are  entitled  to  succeed  as  legitimate  children.  A  mai^ 
ri^e  may  be  annulled  for  the  fourth  cause  above  mentioned,  dut^ 
ing  the  life  of  the  parties,  on  the  application  of  the  party  whose 
consent  was  unduly  obtained,  provided  there  has  been  no  subse- 
quent voluntary  cohabitation  as  husband  and  wife.  The  custody 
of  the  issue  of  such  a  marriage  is  to  be  given  to  the  innocent 
parent,  and  a  provision  for  their  education  and  maintenance  may 
be  made  out  of  the  estate  of  the  gniUy  party.  A  marriage  is  to 
be  annulled  for  the  fifth  and  last  cause  above  mentioned,  only  on 
tbe  application  of  the  injured  party,  and  the  suit  must  be  brought 
within  two  years  from  the  solemnization  of  the  manii^e.  (a) 

(2.)  For  AdtUtmy.  — 'These  cases  are  all  founded  on  the  ground 
of  the  nullity  of  the  marriage  contract,  for  causes  existing  at 
the  time  it  was  formed ;  but  there  is  one  other  case  in  which  the 
marriage  contract  may  be  dissolved  for  a  cause  accruing  subse- 
quently.  During  the  period  of  our  colonial  government,  for 
more  than  one  hundred  years  preceding  the  Revolution,  no  divorce 
took  place  in  the  colony  of  New  York ;  and  for  many  j'ears  after 
New  York  became  an  independent  state,  there  was  not  any  law- 

(c)  «.  T.  B«vlHd  StKtntM.  ii.  143,  sdc.  30;  ibtd.  1T6,  wc  46. 

la)  N.  T.  R.  S.  iL  14S,  14S,  tea.  31-S8.  The  ReTiMd  Sutates  of  Vermont,  1B39, 
pp.  822,  823,  eooUin  tbo  ume  provtiioni  m  the  New  Tork  itfttnte  relalire  to  tha 
•bOT*  (MUM  of  diTorce,  uid  the  jariidlction  ii  Teet«d  in  tbe  Sapreme  Coart 
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ful  mode  of  dissolving  a  marri^e  in  the  lifetime  of  the  parties, 
but  bj  a  special  act  of  the  legislature.    This  strictness  waa  pro- 
ductive of  public  inconvenience,  and  often  forced  the  par- 

*  98    ties,  in  oaaes  which  rendered  a  separation  fit  *  and  necessaiy 

to  some  other  state,  to  avail  themselves  of  a  more  easy 
and  certain  remedy.  At  last  the  legislature,  in  1787,  authorized 
the  Court  of  Chancery  to  pronounce  divorces  a  vinculo,  in  the 
single  case  of  adultery,  upon  a  hill  filed  by  the  party  i^grleved. 
As  the  law  in  New  York  now  stands,  a  bill  for  a  divorce  for 
adultery,  committed  by  either  husband  or  wife,  can  be  sustained 
in  three  cases  only :  (1.)  If  the  married  parties  are  inhabitants 
of  the  state  at  the  time  of  the  commission  of  the  adultery  ;  (2.) 
If  the  marrii^e  took  place  in  the  state,  and  the  party  injured  be 
an  actual  resident  at  the  time  of  the  adultery  committed,  and  at 
the  time  of  filing  the  hill ;  (3.)  If  the  adultery  was  committed  in 
the  state,  and  the  injured  party,  at  the  time  of  filing  the  bill,  be 
an  actual  inhabitant  of  the  state,  (a)  If  the  defendant  answers 
the  bill,  and  denies  the  charge,  a  feigned  isRue  is  to  be  awarded, 
under  the  direction  of  the  chancellor,  to  try  the  truth  of  the 
chaise  before  a  jury,  in  a  court  of  law.  Upon  the  trial  of  the 
issue,  the  fact  mu^t  be  sufficiently  proved  by  testimony  indepea- 
dent  of  the  confession  of  the  party  ;  for,  to  guard  t^inst  all 
kinds  of  improper  influence,  collusion,  and  fraud,  it  is  the  gen- 
eral policy  of  the  law  on  this  subject  not  to  proceed  solely  upon 
the  ground  of  the  confession  of  the  parfy  to  a  dissolution  of  the 
marriage  contract.  The  rule,  that  the  confession  of  the  party 
wan  not  sufiicient,  unless  supported  by  other  proof,  waa  derived 
from  the  canon  law,  and  arose  from  the  jealousy  that  the  confession 
might  be  extorted,  or  made  collusivcly,  in  order  to  furnish  means 
to  effect  a  divorce.  (5) 

(a)  Hew  Tork  Iteviied  Sutates,  U.  144,  mc.  88, 89.  It  wm  kdjadged,  tn  New  Jer- 
•ey,  in  llie  caie  n[  The  Sute  r.Luh,  1  Hmrr.  880,  tliat  a  married  man  it  not  ^ty  <^ 
aAiUry,  in  hHTiag  camal  connectton  with  an  UDDiarried  woman.  In  Vennan^  an  act 
of  thftt  kind,  between  BUch  partiea,  ii  puidihed  hj  dna  and  impriaonment,  aa  in  caaei 
of  odolterr,  Reriaed  Statntea  of  Vermont,  1889,  p.  44a  So  in  Tenneiaec,  and  lo 
tome  of  the  other  ttatet,  the  living  together  hy  nnmanled  peraoni,  in  illicit  conneo- 
tion.  It  an  Indictable  offence. 

[b)  Bam't  Ecui.  Law,  tit.  Marriage,  lec  11 ;  Traltd  de  I'Adultfere,  par  Fonrnel, 
p.  180 ;  Pothier,  Contrat  de  Hariage,  noa.  617,  618 ;  Baxter  v.  Baxter,  1  Hmi.  34S ; 
Betti  V.  Bella,  1  Johni.  Ch.  197.  The  New  Tork  BeTiaed  Btatatea,  iL  144,  aec  8^ 
and  the  Vermont  BeTlaed  Statntea  of  1839.  p.  S28,  prorlde  that  no  aentence  of  nnllitr 
of  marriage  can  be  pronounced  lolelj  aa  the  declarationa  or  confeiaioaa  of  the 
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If  the  defendant  suffeis  the  bill  to  be  token  fto  coi^eaao 
*  or  admits  the  cba^e,  it  would  be  equally  dangerous  to  act  *  99 
upon  that  admission  of  the  biU,  and  the  statute  therefore 
directs  that  the  case  be  referred  to  a  master  in  chancery,  to  take 
proof  of  the  adultery,  and  to  report  the  same  with  his  opinion 
thereon.  If  the  report  of  the  master,  or  the  verdict  of  the  jury, 
as  the  case  may  be,  aliall  satisfy  the  chaucellor  of  the  truth  of  the 
charge  of  adultery,  he  may  theu  decree  a  dissolution  of  the  mar- 
rii^e  -,  but  this  dissolution  is  not,  under  certiuo  circumstances,  to 
affect  the  legitimacy  of  the  children.  If  the  wife  be  the  com- 
plainant, the  legitimacy  of  any  children  of  the  marrii^,  boro  or 
b^otten  of  her  before  the  filing  of  the  biU,  are  not  to  be  affected 
by  the  decree ;  and  if  the  husband  be  the  complainant,  the  legiti- 
macy of  children  horn  or  b^otten  before  the  comminBion  of  the 
offence  charged,  are  not  affected  by  ^e  decree,  though  the  legid- 
macy  of  other  children  of  the  wife  may  be  determined  by  the 
court  upon  the  proofs  in  the  cause,  (a)  The  defendant,  by  way 
of  punishment  for  the  guilt,  is  disabled  from  remarrying  during 
the  life  of  the  other  party,  (i) 

The  statute  further  provides,  that  if  the  wife  be  the  complain- 
ant, the  court  b  to  make  a  suitable  allowance,  in  sound  discretion, 
out  of  the  defendant's  property,  for  the  maintenance  of  her  and 
her  children,  and  to  compel  the  defendant  to  abide  the  decree. 
The  chancellor  is  also  to  give  to  the  wife,  being  the  injiured  party, 
the  absolute  enjoyment  of  any  real  estate  belonging  to  her,  or  of 
any  personal  property  derived  by  title  through  her,  or  acquired 
by  her  industry,  (e)     If,  on  the  other  hand,  the  husband  be  the 

parttn ;  bnt  other  Htiifactoiy  erldence  of  the  exl«t«Dce  of  the  facti  on  which  tfao 
decree  b  to  be  tonnded  miut  be  required. 

(d)  N.  T.  BeTised  Statntei,  U.  14S,  lec.  40, 41, 4S,  44.  (b)  Ibid.  aee.  48. 

(e)  Folding  A  niit  in  cb«ncei7  b;  the  wile,  or  In  the  coniiitorj  conrt  bj  the 
tnwbuid,  for  m  dirorce,  It  U  •  general  rule  of  eccleilutiol  law  that  the  conrt  tbkj, 
under  proper  circiunttancea,  and  in  iti  discretion,  allow  the  wife,  b^  ftn  order  on 
tbe  hniband,  a  mm  of  money  for  canying  on  the  rait,  ai  well  a«  (or  tanmediat« 
alimony.  3  Dickeni,  49B,  £82 ;  Oughton,  306,  tit.  206-209,  wc  T ;  Eari  of  Port*- 
mouth  s.  Coonleu  of  Fortinionth,  S  Addami,  68 ;  Fonmel,  Traits  de  1' Adult  806 ; 
Bum,  tit.  Marriage,  e.  tl.  ie&B ;  2  Hagg.'Cona.  lOB,  201 ;  Mix  o.  Mix,  1  Joboi.  Cb.  106 ; 
Dnton  V.  Denton,  ib.  864.  The  New  York  Berlied  Sutute*,  i).  148.  «ec.  66,  bare 
ezpreaily  enforced  thli  reaiouable  doctrine,  \>j  declaring  that.  In  every  BUlt  for  ■ 
dlTorce  or  leparatlon,  the  conrt,  in  it*  diacreUon,  ma;  reqnire  the  hatband  to  pay  any 
•um  Decenary  to  enable  the  wife  to  carry  on  ttw  init  during  jt«  pendcDf?.  Bat  U 
tbe  bill  for  divorce  be  Sled  by  the  hniband,  the  wife  will  not  be  allowed  alimony,  or 
an  odar  f ot  moneyi  to  eaaUe  her  to  dafend  Um  ault  nntU  ihe  baa,  by  antwer,  dia- 
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complaiti&Dt,  then  he  is  entitled  to  retain  the  same  interest  in  his 
wife's  real  estate  which  he  would  have  had  if  the  mairiage  hod 
coDtiuued;   and  he  is  also  entitled  to  her  personal  estate  and 

choses  in  action,  which  she  poBsessed  at  the  time  of  the 
*  100    divorce,  equally  as  if  *  the  marriage  had  continued  ;  and 

the  wife  loses  her  title  to  dower,  and  to  a  distributive  share 
in  the  husband's  personal  estate,  (a) 

These  are  the  statute  provisions  in  New  YotIc  on  the  subject  of 
a  divorce  a  vinculo  matrimonii  ;  and  it  is  requisite,  if  the  marriage 
was  solemnized  out  of  the  state,  distinctly  and  certainly  to  make 
it  appear  upon  the  bill,  that  both  parties  were  inhabitants  of  the 
state  at  the  time  of  the  oontmiRsion  of  the  aJuUery ;  oi-  that  the 
offence  was  committed  within  the  state,  and  tlic  injured  party  an 
actual  inhabitant  at  the  time  of  exhibiting  the  bill.  It  must  also 
appear,  if  the  parties  were  married  within  the  state,  that  tlio 
complainant  was  an  actual  resident  at  the  time  of  the  offence 
and  of  bringing  the  suit;  and  this  means  that  the  party's  domicile 
was  here,  or  that  he  had  fixed  his  residence  anima  manendi,  (p) 

doaed  the  luttnre  of  her  defence.  Lewi*  p.  Lewis,  8  Johsi.  Ch.  6IQ.  In  Korth  Caro- 
lina, the  coqtU  hHTe  no  power  to  auiiE  the  wife  in  the  above  esses,  ptndrrae  liir,  and 
Mr.  Jmlite  Gaston  questions  (he  policy  of  giving  any  suth  power.  Wilson  v.  Wilson, 
2  Per.  k  Bntl.  377.  I  am  entirely  conTinced,  bowerer,  from  my  own  judicial  expe- 
rience, that  such  a  diicretioD  1>  properly  confided  to  the  coarts.  In  New  Hampsfaii«, 
alimony  ii  sndentood  to  be  a  provision  made  to  the  wife  upon  a  divorce  n  eincicb; 
and  it  ii  not  allowed  in  any  other  case.    Faisona  v.  Parsons,  S  N.  H.  300. 

(a)  N.  T.  Beviied  Statutes,  ii.  146, 140,  sec.  4G,  48.  The  Revised  Statutes  of  Hassa- 
^iwetts  of  1S86,  part  S,  tit.  7,  c.  76,  sec.  S7,  28,  and  of  Termont,  18S0,  pp.  S6,  SM^ 
give  the  court  similar  discretion  on  divorce,  touching  the  care  and  roainteiuiDCc  of 
the  minor  children,  and  the  reetaration  to  tlie  wile  of  her  estate,  and  of  alimony,  If 
necessary,  if  she  be  the  Innocent  party.  So,  hi  New  Jersey,  the  Jurisdiction  in  all 
cases  of  divorce  is  fu  the  Court  of  Chancery,  proceading  regularly  by  bill,  as  in  oUmt 
cases.  The  bill  may  be  filed  if  either  party  was  an  inhabitant  of  the  itate  at  the 
time  of  the  injury  complahied  of ;  or  where  the  maTriaec  was  in  the  itate,  and  the 
complainant  a  resident  therein  at  the  time  of  the  injnry  and  the  filing  of  the  hill ;  or 
where  the  adultery  was  committed  In  the  state,  and  either  parly  a  resident  when  the 
liill  was  filed.  Elmer's  Digeat,  139.  In  tiie  case  of  Chairuaud  v.  Chairnand,  in 
Chancery,  before  the  assistant  V.  C,  hi  18*7  fNcw  York  Legal  Obeervcr,  i.  134),  it 
WM  adjudged  that,  upon  Vat  principles  of  tiM  common  law,  a  divorce  of  the  wife  a 
mnctia  for  adultery  annals  every  provision  made  for  her  in  marriage  articles  or  a 
maniage  settlentent,  in  the  natnre  of  jaintuni  or  otherwise,  as  well  aa  any  proviaion 
in  article*  executed  upon  a  aeparatlon. 

(t)  Mix  e.  mx,  1  Johns.  Ch.  204;  Wllllamion  r.  Parlrien,  lb.  860;  K.  T.  Bevii«d 

Statutes,  Ii.  144,  sec  38.    It  «aa  declared  In  Indiana,  by  law,  in  1620-1680,  that  the 

laws  concerning  divorce  applied  only  to  eitiEens  who  had  resided  a  yeai  wltliln  lb* 

•tate.    In  Ohio,  no  petition  for  a  divMce  la  nutalMd,  unleaa  the  basband  or  wif* 
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Tboagb  th«  fact  of  adultery  be  made  ont,  it  does  Dot  follow,  as 
a  matter  of  course,  that  a  divorce  is  to  be  awarded ;  for  the  remedy 
by  divorce  is  purely  a  civil  and  private  prosecation,  under  the 
control  and  at  the  volition  of  the  party  aggrieved,  and  he  may 
bar  himself  of  the  remedy,  in  several  ways,  by  bia  own  act. 
(1.)  Neither  party  can  obtain  a  divorce  for  adultery,  if  the  other 
party  recriminates,  and  can  prove  a  correspondent  infidelity. 
The  delMtum,  in  that  case,  most  be  of  tfae  same  kind,  and  not  an 
offence  of  a  different  character,  (c)  The  eompetuatto  eriminit  is 
the  standard  canon  law  of  England  in  questions  of  divorce,  and 
it  is  founded  on  the  principle  that  a  man  cannot  be  permitted  to 
complain  of  the  breach  of  a  contract  which  he  had  first  violated  ; 
and  the  same  principle,  it  is  to  be  presumed,  prevails  in  the 
United  States,  (d)    (2.)  So,  if  the  injured  ■  party,  subse-    •  101 

Bppljlng  bu  tieen  t.  bona  Jidt  retldent  in  the  ttate  for  tno  year*,  and  an  acnul  real- 
dent,  at  the  time,  of  the  coouty  where  Ibe  application  la  made.  In  that  case  the 
application  <J  to  be  BOstained,  whether  the  Tnarrlage  or  the  caiue  of  divorce  occmred 
wltbin  the  ttate  or  eliewbere.  Statntea  of  Ohio,  1824,  1827.  In  Mlcbf^n,  the 
patltioDer  in  equity  for  a  divorce  mmt  have  been  a  regident  of  three  yean.  Act  of 
April  i,  1B3S.  Bo,  in  North  Carolina,  tn  appliutlon  for  a  divorce,  the  partv  applying 
muat  have  resided  within  the  state  for  three  yean  immediately  preceding  the  filing 
of  the  petition  or  bill,  DnleM  it  be  in  the  case  of  a  divorce  o  ■wnsaforcrael  treatment. 
There  is  this  farther  chock,  that  the  facts  forniinf  the  gromid  of  the  complaint  la 
every  caae  must  have  existed  to  tbe  koowledge  of  the  party  at  lust  six  months  prior 
to  the  «uit.  1  N.  C.  Bevlsed  Statntea,  la^T,  p,  240.  In  Missouri,  the  petitioner  for  a 
divorce  must  have  had  a  pernMnent  residence  of  one  year,  and  the  cause  far  it  mnat 
have  happened  within  the  state.  R.  S,  of  Missonri,  1S86,  p.  22&  In  Maine,  It  1«  hdd 
iMt  to  be  neceesaiy  asafouadatiouof  jurisdictioa  in  a  suit  for  a  divorce,  unless  made 
so  by  positive  statute,  that  tfae  fact  of  adultery  sbovld  hare  been  committed  within 
(be  state  in  whose  tribnnali  a  decreeiof  divorce  is  sought  for  Ihftt  CAiwe.  Harding 
p.  Alden,  0  Oreenl.  R.  140.  Tlie  Vertnonl  statute  has  wisely  guarded  Against  impo- 
sition and  abuse  of  Jurisdiction  on  tbi*  subject,  by  declaring  tliat  no  divorce  shall  be 
decreed  for  any  cause,  if  the  parties  bad  never  lived  in  the  stale  as  husband  and 
wife ;  DOT  nnleea  the  libeltanl  had  resided  in  tbe  state  for  one  year  next  preceding 
the  suit  1  nor  if  the  cause  accrued  oat  of  the  state,  onleas  the  parties  bad,  before  it 
occurred,  lived  as  husband  and  wife  in  the  state,  nor  unless  one  of  them  was  theo 
Uving  in  the  state.  Ilevised  SUUites  of  Vermont,  1889,  p.  324.  So,  in  Hew  Hamp- 
shire, a  divorce  was  n-fused  where  the  parties  at  the  time  of  the  divorce  resided  out 
of  tbe  state.    Clark  >.  Clark,  8  N.  H.  21. 

(c)  Jobnson  v.  Johnson,  4  Paige,  460.  In  Eldrrd  v.  Eldred.  2  Carteie,  376,  Mid 
Dillon  V.  Dillon,  3  id.  8S,  it  was  held  that  the  wife  could  not  set  up  •  charge  of 
cruelty  in  bar  of  her  husband's  remedy  of  divorce  for  adultery,  nor  will  malicious 
desertion  be  a  bar,  said  Dr.  Liuhington,  uh'  tupra. 

id)  Oughton'g  Ordo  Jndicioram,  i.  tit.  214 ;  Forster  e.  Forster,  1  Hagg.  Con*. 
144 ;  Proctor  b.  Proctor,  2  id.  292 ;  Chambers  v.  Chambers,  1  id.  4S0 ;  Aitley  e. 
Astley.  1  Hagg.  Feci.  714 ;  Beeby  o.  Beeby,  lb.  780 ;  Wood  u.  Wood,  2  Paige,  106 ; 
Wbittlngton  v.  Whittington,  S  Der.  &  Bittt.  M. 
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quenUy  to  the  adulteiy,  cohabits  with  the  other,  or  a  others 
wise  reconciled  to  the  other,  after  just  grounds  of  belief  in 
the  faot,  it  is,  in  judgment  of  law,  a  remission  of  the  offence,  and 
a  bar  to  the  divorce.  This  is  a  general  principle  everywhere  per- 
vading this  branch  of  jurisprudence,  (a)  ^  y'  (8.)  By  active  pro- 
fs) Oaghton's  Ordo,  vbi  lupni,  Buin'i  Eccl.  I«w,  tit  Hairfmge,  wc.  11 ;  1  Enk. 
Int.  118,  114;  Aqod.,  S  Hmi.  147;  WllUkmsoD  o.  WUtiamion,  1  Jotini.  Ch.  402. 
Condonation  ii  a  candi^onal  forgivenpn,  and  founded  on  a  (dU  knowledge  of  all 
antecedent  guilt.  Bramirell  v.  Bramwell,  S  Ha^.  Eccl.  62S ;  Ibid.  3G1 ;  DcllEber  v. 
Delliber,  9  Conn.  2S3.    See  alK>  Code  Napoleon,  art  ST2 ;  Civil  Code  of  LonUiana, 

1  Ban  le  a  Dinora.  —  When  deiertion  lication.     It   Ii,  according  to  Searer  t. 

for  a  certain  length  of  time  1*  a  cause  fur  Searer,  3  S<r.  &  Tr.  606.     Cimira,  Hope 

dlTorce  equally  wltb  adulter;,  It  U  a  good  v.  Hope,  1    Bw.  &  Tr.  M,  in  wMch  tbe 

defence  to  a  libel  for  divorce  on  the  latter  f onner  caae  wt*  not  cited.     See  Clapp  v. 

ground.     Ball  V.  Hall,  4  AUen,  SB.    See  Ctapp,  S7  HaM.  681,  632. 

Dapoot  B.  Dupont,  10  Iowa,  112  ;  Nagel  There  can  be  no  condonation  which  b 

D.  Nagel,  12  Uo.  63.  In  England,  adulteiy  not  followed  by  canjugal  cohabitation, 

of  the  wife  li  a  bar  to  her  init  for  dUso-  Eeatt  v.  EeaU,  1  Sw.  ft  Tr.  S$4,  S57 ; 

Intion  on  the  ground  of  cruelly.    Drum-  Cooke  d.  Cooke,  S2  L.  X  x.  s.  {Uatr.  Cai.J 

mond  ■>.  Dratninond,  2  Sw.  k  Tr.  269.  81.    The  oBence  condoned  («.;.  cruelty) 

Contra,  Terbnne  r.  Tertinne,  10  How.  Pr.  la  revired  by  a  ■nbaeqaeot  offence  which 

368.  mi^t  bare  been  itaeU  tbe  ground  of 

It  may  not  be  out  of  place  to  mention  dirorce  a  vunia  tt  ihon  (<.  g.  adultery]. 

here  that  there  have  been  opposing  decl-  Palmer  v.  Palmer,  3  Sw.  &  Tr.  81.    See 

tiont  on  the  question  whether  in  a  suit  by  Fumett  a.  Svraett,  lb.  63 ;    Robbina  v. 

a  wife  for  reititution  of  conjugal  rights,  BobUot,  100  Mass.  160;  Tuner  r.Tumet, 

hi  bar  of  which  is  pleaded  her  adultery,  44  Ala.  487,  448. 
tbe  adultery  of  the  buibaod  Is  a  good  rep- 


jr'  (a)  Bart  to  a  LHvoret.  —  In  a  suit  for  mlngs,  186  Mass.  SSO,    And  see  Bot«  «. 

diTorce  by  a  husband  for  desertion,  tbe  Rose,  8  P.  D.  06.    Nor  will  one  whidi 

wife  may  show  In  bar  cruelty  forcing  her  has  been  connired  at  by  plaintiff.    Bleck 

to  leare  him,  though  It  did  not  amount  to  v.  Bleck,  27  Hon,  306. 

that  extreme  cruelty  which  would  suitaln  (b)  Condonation.  —  As  to  what  will  be 

a  libel  f or  dirorce  by  the  wU e.    Lysterv.  sufficient  evidence  of  condonation,   see 

Lyster,  111  Hasi.  327.    It  seems  the  rule  Bums  b.  Bnms,  SO  Ind.  269;  Rogers  v. 

would  he  different  in  asuit  to  restore  con-  Rogers,  Iffl  Hsas.428i  Phillips  T.PIiilllpa, 

Jugal  rights.     Ibid.    It  would  seem  that  I  III.  App.  246. 

any  of  the  itatutory  grounds  ol  divorce  The   subsequent  conduct   which  will 

may  be  pleaded  in  bar  to  asuitbrOQghton  constitute  a  breach  of  the  condition  to 

the  same  or  any  other  of  thoie  grounds,  which  condonation  is  subject  need  not  be 

Handy  v.  Bandy,  124  Mais.  3M ;  Cum-  such  as  will  afford  ground  for  a  divorce, 

mings  I'.  Cnmmings,  ivfia.    A  separation  even  a  menta  et  Iharo.     Ridgway  d.  Ridg- 

agreement  was  held  a  good  bar  to  a  suit  way,  29  W.  R.  612  ;  Warner  i:  Warner, 

for  divorce  in  Squires  v.  Squires,  68  Tt  SI  N.  J.  Eq.  22S  j  Fambam  n.  Foniham, 

206.   An  offence  which  has  been  condoned  78  HI.  407.    As  to  tlie  Scotch  law,  see 

will  not  be  a  bar,     Cuminlngs  b.  Cum-  Collins  b.  Collins,  9  App.  Css.  205. 
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cureiDeDt  or  passive  and  oonscioas  toleration  of  bis  wife's  guilty 
condact.  (i)  It  is  also  well  established,  that  though  mere  time 
is  no  bar  in  the  case  of  a  woman,  (0)  yet  that  lapse  of  time,  or  a 
long  tacit  aoqniescence  of  the  husband  in  hia  wife's  infidelity, 
even  without  cohabitation,  bat  without  any  disability  on  his  part 
to  prosecute,  will  be  deemed  equivalent  to  a  eondoiiatio  injuria^ 
and  bar  a  prosecution  for  a  divorce,  unless  the  delay  be  satisfac- 
torily accounted  for.  The  husband  is  not  to  be  permitted,  at  any 
distance  of  time,  to  agitate  such  inquiries,  and  especially  where 
his  tacit  acquiescenoe  oontinoed  after  his  wife  had  formed  another 
matrimonial  connection,  and  he  slumbered,  in  uncomplaining 
silence,  until  ahe  became  the  mother  of  a  new  race  of  chil- 
dren, (d)  The  statate  law  of  New  York  has  declared  that  the 
coort  may  refuse  to  decree  a  divorce,  though  the  fact  of  adultery 
be  established.  (1.)  If  the  offence  was  committed  by  the  pro- 
curement or  with  the  connivance  of  the  complainant.  (2.)  If  it 
has  been  forgiven,  and  the  foi^veness  proved  by  express  proof, 
or  by  the  voluntary  cohabitation  of  the  parties  with  the  knowl- 
edge of  the  &ct.  (8.)  Where  the  suit  has  not  been  bronght 
witiun  five  *  yeara  after  the  knowledge  of  the  adultery.    *  102 

vt  149  i  Vmn  Leenweo'i  Comm.  tm  the  TlomMt-DuCch  Law,  p.  84,  to  the  tame  point 
of  coodoiuitloD.  Condonation,  or  the  forgireneu  of  the  offence,  U  of  tiro  Undi : 
L  B7  an  ezpMu  forgtrenen  or  reconolliatlon ;  %  A  tacit  remUiloo  of  the  oSenee  hf 
a  retmn  to  connnbial  intercoune.  Snow  v.  Snow,  Condit.  Conit,  London,  1812, 
[S  Jut.  28&]  Condonation  1«  not  preaomed  as  a  I>ar  10  readllj  igainit  the  wife  aa 
againit  the  hniband,  for  ihe  liat  not  the  MToe  control  Condonation  ti  accompanied 
tdA  aa  implied  condition  that  the  Injury  riiall  not  be  repeated ;  and  a  breach  of  the 
eonditian,  eTen  though  committed  onl  of  the  Jorltdlctlon  of  the  conrt,  lerlre*  the  right 
U  remedyfor  the  former  Injur}'.  Dniant  v.  Dnianl,  1  Hagg.  Eccl.  733,  T6S,  Till,  760, 
7S3 ;  Johnaon  r.  Johnaon,  A  Paige,  460 ;  Burr  r.  Bnrr,  10  Paige,  20.  Condonation  ia 
accompanied  with  thia  fortlier  condition  In  ther  English  law,  that  the  wife  ahall  be 
treated  with  conjngal  klndneaa.  Dnrant  o.  Dnrant,  lapra ;  Bramwell  d.  Bnunwell, 
t  Hagg.  Beet.  B36 ;  Johnaon  v.  Johnaon,  14  Wend.  637.  A  guil^  connivance  on  the 
part  of  the  wife  to  her  hiuband'i  adnltarf  ta  not  to  be  eatabUibed  witfaoat  gikte  and 
conclnire  proof.    3  Hagg.  Eccl.  S&l. 

(&)  To  MNoatltnte  a  bar,  bj  the  ecdedaatical  law,  to  the  bniband'i  eonplalot  of 
Ihe  adnllMT  of  the  wife,  ariiing  from  hla  preiumed  content,  there  moat  be  compt 
coanlvoiice  on  hia  part  Bemnit  iatentionall;  InTite  or  encourage  Itcentlaiu  conduct 
in  the  wife,  or  ht  knowin^y  aeeeaaorj  or  prirj  to  the  adultery.  Rogers  1^.  Rogert, 
I  Hagg.  EccL  G7  ;  Riz  v.  Bix,  lb.  74 ;  Tlmmlng*  r.  Tlmminga,  lb.  76 ;  Lovering  v.  . 
Urering,  [b.  86 ;  Hooioom  t>.  Hoorum,  lb.  87 ;  Crewe  r.  Crewe,  ib.  129, 131, 183 ; 
Boar  ■.  Hoar,  ib.  187 ;  Oitpfai  n.  Cmpln,  lb.  160. 

(c)  PopUn  V.  PopUn,  1  Hagg.  Eccl.  786,  note. 

U)  WilUamaon  v.  Wllltamion,  oU  npra ,-  Beat  b.  Beit,  8  FhlU.  161 ;  Mortimer  n 
Hottinier,  i  Ha^-  Con*.  818  i  WUttingtOD  n.  Whlttlngtou,  2  Der.  &  Batt.  U. 
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(4)  Or  where  the  complainant  has  been  guilty  of  the  same 
ofEence.  (a)  All  these  exceptions,  except  the  positive  liml* 
tation  as  to  time,  were,  as  we  have  already  seen,  settled  and 
acknowledged  principles  of  general  jaiisprudence  applicable  to 
the  sobjeet. 

(3.)  HiMtory  of  the  Law  of  Divorce.  —  The  policy  of  New  York 
has  been  against  divorces  from  the  marriage  contract,  except  for 
adultery.  We  meet  with  a  great  variety  of  practice  and  opinion 
on  this  snbject,  in  this  country  and  in  Europe,  and  among  ancient 
and  modem  oatioos ;  but  the  stronger  authority  and  the  better 
policy  are  in  favor  of  the  stability  of  the  marriage  union.  The 
ancient  Athenians  allowed  divorces  with  great  latitude ;  but  they 
were  plaoed  under  one  important  check,  for  the  party  suing  for  a 
divorce  was  obliged  to  appeal  to  the  magistrate,  state  the  grounds 
of  eomplaiut,  and  submit  to  his  judgment.  It  was  a  regular 
action,  aualogous  in  substance  to  a  bill  in  chancery ;  aad  if  the 
wife  was  the  prosecutor,  she  was  otd^ed  to  appear  in  person,  and 
not  by  a  proctor.  (&)  The  Greeks  were,  comparatively,  exemplary 
in  their  domestic  relations ;  but  the  graver  Romans  permitted  the 
liberty  of  divorce  to  a  most  injurious  and  ebameful  degree,  (e) 
The  maxim  of  the  civil  law  was,  that  mtUrimonia  debent  eate  libera. 
Either  pai-ty  might  renounce  the  marriage  union  at  pleasure.  It 
was  termed  divortivm  tine  cauta,  or  nne  vlla  qii«r«ia ;  and  the 
principle  is  solemnly  laid  down  in  the  Pandects,  that  bona  gratia 
matrimonium  ditsolvitur.  (d)  We  find  the  Roman  lawyers  dis- 
cussing questions  of  property  depending  upon  these  voluntary 
divorces,  or  in  which  Titia  divortivm  a  Seio  fecit ;  Mxvia  Titio 
rejmdium  mitit.  (c)  This  facility  of  separation  tended  to  destroy 
all  mutual  confidence,  and  to  inflame  every  trifling  dJKpute. 

*  108    The  abuse  of  divorce  prevailed  *  in  the  most  polished 

&^  of  the  Roman  republic,  and  it  was  unknown  in  its 
early  history.  Though  the  twelve  tables  gave  to  the  husbaud 
the  freedom  of  divorce,  yet  the  repulilic  bad  existed  500  years 

(a)  N.  T.  Berked  Sutute*,  U.  14^  *ec  4!t. 

\b)  PluUreh't  Life  of  Alcibladw ;  Pottar*!  Qre^  Antiq.  3M,  Wl ;  T%jlor'»  Bl». 
.    ONiiU  of  the  CItU  Law,  S62,  S58. 

(c)  ]|  Ii  DDikntood  that  Solon  tA  Atheiu,  m  well  m  Angnrtw  it  Bome,  mada 
a<lultet7  •  pabllo  crime,  and  tiiiibla  b;  *.  public  proKcatioii. 
(<f)  Dig.  21.  1.  G7,  63,  Mid  64. 

{()  Dig.  U.  3.  84,  ud  £8.     Sea  *lw>  Heinec.  AuUq  Bom.  App.  lib.  1,  Ho*.  41  to  4^ 
where  tbe  leaniing  on  tbe  tnbleal  i)  abuiKUuit. 

[128] 


Id  b,  Google 


I.ECT.  zxrn.]  OF  thb  biqeib  or  psBsoira.  *104 

when  the  first  inBtaiice  of  a  divorce  occurred,  (a)  The  Emperor 
AugustuB  endeavored  hj  law  to  put  some  reatraint  upon  the 
facility  of  divorce ;  (&)  but  the  cheek  was  overpowered  by  the 
influence  and  corruption  of  mannei's.  Voluntary  divorces  were 
abolished  by  one  of  the  novels  of  Juatiuian,  and  they  were  after- 
wards rerived  by  another  novel  of  the  Emperor  Justin,  (c)  2a 
the  novel  restoring  the  unlimited  freedom  of  divoroe)  the  reasons 
for  it  are  assigned ;  and  while  it  was  admitted  that  nothing  ought 
to  be  held  so  sacred  in  civil  society  as  marriage,  it  was  declared 
that  the  hatted,  misery,  and  crimes  which  often  flowed  &om 
indissoluble  connections,  required,  as  a  necessary  remedy,  the 
restoration  of  the  old  law,  by  which  marriage  was  dissolved  by 
mutual  will  and  oonsent.  (d)  This  practice  of  divorce  is  under- 
stood to  have  continued  In  the  Byzantine  or  Eastern  empire  to 
the  9th  or  10th  century,  and  until  it  was  finally  subdued  by  iho 
influence  of  Christianity. 

In  modem  Europe,  divorces  are  not  allowed  in  the  Roman 
Catholic   countries,    because    marriage    is   considered    a 
*  sacrament,  and  held  indissoluble  during  the  life  of  the  *  104 
parties.    This  was  formerly  the  case  in  France  j  (a)  and  it 
was  the  general  doctrine  in  the  Latin,  though  not  so  either  in  the 
Greek  or  Protestant  oburehes.  (i)     But  the  French  revolution, 

(a)  Thelnitltiitioiiiofllomiiliit,  tending  to  rendcs' the  murlaga  union  lodiudnbl*, 
WSTB  lery  mnch  pniied  bj  Dionyttiu  of  UaUi»niunu,  Aatlq.  Bom.  lib.  2.  Accord- 
ing to  Flaurch,  Bomnliu  initltuted  that  if  tbe  hnibuid  ftbandoned  hi«  wife  wltbont 
due  came,  be  forfeited  one  half  of  lit*  goodi  to  the  wife,  and  the  other  haJf  to  tlw 
goddeM  Ceres.  How  beautifnll;  Horace  recoinmmded  tlie  value  and  coatinuaaoa  ot 
the  marriage  union,  muit  be  familiar  to  everjr  clanloal  loholar ;  — 

Palicu  ler  et  amplini, 

Quoa  imptm  tenet  copola;  nee  mall* 

Dlrulsiu  querlmoaila, 

Suprema  citiu  soivet  amor  die.    lib.  18,  Car.  14. 
On  the  other  hand,  the  Soman  phtlotophen,  poets,  and  Mtirieti  held  up  to  pnblle 
Mora  ftDd  indignatioa  tlie  wanton  and  extreme  abiue  of  the  liberty  of  dirorce.  Sweca 
de  Jlenef .  UL  IS ;  Hartiai,  tL  T  ;  ibid.  lib.  Q ;  Epig.  19 ;  Jnreual,  Sai.  6,  v.  238. 

(b)  8net.  ad  Ang.  SL 

(e)  Diet,  du  Dig.  tit.  DiTOrce,  noa.  617,  018;  Not.  117,  c.  8,  ft 

(if)  Not.  140. 

(n)  2  Domat,  661 ;  Trait^  de  I'Adnlt..  par  Fonmel,  366,  870;  Traits  da  Contrat 
de  Mariage,  par  Pothier,  kc  462, 466,  467. 

{i]  TheCanonof  the  Council  of  Trent,  (£e  ita'amtitiematri7nonli,\D\6M,  recogniEed 
tlie  indiuolnbilil7  of  the  marriage  tie.  The  facility  of  dlTorcet  in  Proteatant  Oermanj 
k  deemed  by  a  late  welMnfoimed  trareller  (Rnud'i  Tonr  In  German)')  tobenoleM 
Injurioiu  than  the  abeolete  tndiatolnljlllty  of  that  relatloD  in  Catholic  cotintilM.    In 
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like  a  mighty  imindation,  swept  away  at  once  the  laws  and  us^es 
of  ages ;  and,  at  one  period,  the  French  government  seemed  to 
have  declared  war  against  the  marri^e  contract,  and  six  thoueand- 
divorces  are  said  to  .have  taken  place  in  the  city  of  Paris  in  the 
space  of  two  yeard  and  three  months,  (c)  The  Code  Napoleon 
regards  marriage  only  as  &  civil  contract,  and  allows  divorces  not 
only  fot  several  reasonable  causes,  such  as  adultery  and  grievous 
injuries,  to  he  submitted  to  a  judicial  tribunal,  hut  also  without 
cause,  and  founded  merely  upon  mutual  consent,  accordiag  to 
the  usage  of  the  ancient  Romans.  This  consent  is  subjected  to 
several  restraints,  which  do  in  fact  create  very  great  and  serious 
checks  upon  the  abuse  of  the  privilege.  (<!}  By  the  Dutch  law, 
there  are  but  two  just  causes  of  divorce  a  vinetdo,  viz.,  adultery 
and  malicious  desertion ;  (e)  and,  by  the  English  law,  a  marriage, 
valid  in  ltd  commencement,  cannot  be  dissolved  for  any  cause, 
without  an  act  of  Parliament.  (/) '  This  was  not  the  case  io 
England  anciently ;  (^)  and  until  the  44th  Eliz.,  divorces  a 

•  106   vinculo  were  allowed  for  adultery.   But  in  Foliamb'i  *  oaie, 

44  Eliz.,  it  was  held,  in  the  Star  Chamber,  that  adultery 
was  only  a  cause  of  divorce  a  menta  et  ihoro,  (a)  and  the  Aroh- 
bifihop  of  Canterbury  said  in  that  case,  it  had  been  so  settled 
before  him,  on  appeal,  by  many  divines  and  civilians, 

181T,  3.000  marrltgei  were  dlnolied  in  Pnudal  The  FruuiEUi  code  of  17M,  pre- 
ptred  and  publiihed  under  Frederick  Wm.  IIL,  gsve  grekt  and  daugeron*  facilit/  to 
dlTorce,  hj  allowing  it  lor  manj  csnB«s  faUl  to  tlie  lUliUity  and  laoctitr  of  Um  coo- 
tract.  Id  Anitria,  dirorcei  belwoeD  ProtealanCi  maj  be  liad,  not  onij  for  leTeral 
■nbttantial  cauiea,  but  at  tlie  reqaeit  of  botli  parties,  on  Che  gmimd  ol  HncdogHerails 
«iVBrnm.    Tnmbull'B  Aiutria,  IL  600. 

(e)  Qoarteiiy  Beriew.  No.  66,  p.  609. 

(d)  Code  Kapoleon,  not.  iS3, 275-2BT.  TonlUer,  in  hi*  eommeDtariet  on  the  code, 
cannot  withhold  liii  aatoniihnient  at  the  perrertion  of  moral  eentiment  which  pre- 
Tailed,  eren  among  the  enlightened  and  exalted  jariicomiiltB  of  andent  Bome,  on  the 
■abject  of  tlie  right  of  divorce.  Droit  Civil  Fran9aii,  torn.  Ti.noa.2M-2B8.  Since  the 
restoration  of  the  Boarbon  dTnaatj,  the  law  of  diTorce  in  France  bw  been  changed, 
and  In  1810  It  vai  confined  to  a  judidal  teotence  of  separation  from  bed  and  board. 

(«)  Voet  ds  IHvortiis  et  Repndiis,  tec  5,  lib.  24,  dt.  2.  So,  by  the  ScoU'  law, 
there  are  two  admistlble  cautet  of  dlToroe,  adultery  and  wilful  detertlon  t-j  either 
party.    Bell's  Pnnciples  of  the  Law  of  Scotland,  419,  420. 

(/)  1  Bl.  Comm.  441.  I  obserre  that  in  the  session  of  Parliament,  In  1044,  four 
different  private  acta  of  Pariiaraent  were  pasted  in  favor  of  divorces  a  vincalo  In  indi- 
vidual cases,  and  allowing  the  husband  to  many  agiUn. 

(;)  Bracton,  fol.  02.  (a)  Moore,  S88,  pL  043;  S  Salk.  ISa 

1  But  tee  now  St  90  ft  81  Vid.  &  66,  conatltating  ■  divorce  court  and  eatabilahing 
die  cautM  of  divorce. 
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(4.)  Divernty  of  the  Law  in  the  United  Slatei.  —  In  some  of  tite 
United  States,  (i)  divorces  are  restrained,  even  by  conatitutional 
provisions,  which  require  to  every  valid  divorce  the  assent  of 
two  thirds  of  each  branch  of  the  legislature,  founded  ou  a  previous 
judicial  investigation  and  decision.  The  policy  of  other  states  is 
exceedingly  various  on  this  subject.  In  several  of  them  (c)  do  di- 
vorce is  granted,  but  by  a  special  act  of  the  legislatui-e,  according 
to  the  English  practice  ;  and  in  others  (i)  the  legislature  itself  is 
restrained  from  graDtiug  them,  but  it  may  coufei'  the  power  on 
the  courts  of  justice.  So  strict  and  scrupulous  has  been  the 
policy  of  South  Carolina,  that  there  is  no  instance  in  that  state, 
since  the  Revolution,  of  a  divorce  of  any  kind,  either  by  the 
senteDce  of  a  court  of  justice,  or  by  act  of  the  legislature,  (e)  In 
all  the  other  states,  divorces  a  vinculo  la&y  be  granted  by  the 
courts  of  justice  for  adultery.  (/)    In  New  York,  the  jiiiisdiction 

(£)  GeorgU,  Miuiiaippl,  aad  Alabama.  Id  Q«OTgU,  two  cciDciiniiig  verdicts  of 
•pedal  Jnriei  are  coDulniire  on  the  iiibject  td  dirorce.  whether  abiolute  or  only 
limited.  There  hmd  been,  from  1800  to  1887, 2el  legulatlre  divorce*.  Frlncs'i  Dig. 
2d  ed.  p.  IBT. 

(e)  Vir^nia  and  Sonth  Candina.  In  ViT^nla  and  Kenlnckj',  tbe  legiilatnret 
have  alwayt  referred  the  Jndiciol  investigation  of  the  facti  conitituting  a  groond  tor 
divorce  a  ninaiio  in  anj  given  cMe,  to  tlie  courti  of  Juitice.  S  B.  Mon.  91.  la  tODM 
of  the  ttatet,  divorce*  by  spetisl  act*  of  the  legiilature  are  very  common,  b 
1690,  divorce*  a  mnaJo  were  granted  by  tlie  legiilature  of  Illinol*,  withont  any  caiue 
aiiigned,  and  In  1837  by  tliat  of  HisBourt ;  bat  in  the  latter  ttate  the  eqnfty  tide 
of  the  circnit  court*  ha*  regular  jurUdiction,  conferred  by  ■tatnte  over  ca>e«  of 
divorce.  R.  3.  of  Mioouri,  1836,  p.  3&b.  In  die  *tAte*  generally  the  legiaUturei 
may,  in  their  discretion,  grant  divorce*  in  extraordinary  case*,  and  tiiej  occasioDally 
exercise  the  power.  Ln  18U.  the  governor  of  Pennsylvania,  in  his  message,  strongly 
condemned  the  practice  of  granting  legislative  divorce*. 

The  Congres*  of  the  United  State*,  by  an  act  of  the  16th  of  Hay,  1820,  c.  40, 
annniled  leveral  act*  pa*sed  by  tbe  governor  and  legislative  council  of  the  Territoi7    . 
of  Florida,  granting  divorces.    Ttii*  1*  an  instance  of  a  *trong  national  condemnatian 
of  the  practice  of  granting  legislative  divorce*. 

{d)  Teimcate,  North  Carolina,  Arkansas,  Michigan,  New  Jersey,  Florida,  and 
Hew  Tork.  (The  Maasachnsett*  legislature  ha*  no  snch  power.  Spaihawk  >. 
Sparhawk,  110  Mas*.  816.  But  it  may  change  the  remedy.  Wale*  v.  Wales,  110 
lb.8S.] 

(>)  [Desans*.]  Sonth  Carolina  Equity  Reports,  i.  Int  64  i  ii.  040. 

{/)  In  Loni*iana,  by  itatute  in  1827,  a  divorce  a  viticalo  for  adultery  may  be 
obt^ned  by  Judicial  decree.  Adams  u.  Hurst,  Q  La.  243.  Tlie  Civil  Code  of  Loniri- 
ana,  art  183,  saya  that  the  marriage  may  be  di**olved  by  a  diconx  ItgaUy  obUujted, 
but  it  doe*  not  define  tbe  causes  that  will  anthoriie  iL  If  the  action  for  a  divorce  be 
founded  on  the  abandonment  of  the  wife  by  the  husband,  proof  of  the  abandonment 
for  five  years  is  requisite,  and  also  a  decree  of  separation  from  bed  and  boMd  nd- 
dered  two  year*  previoiuly.    Banna^  v.  Mlieland,  16 1«.  (Cnrry)  26. 
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of  the  ooort  aa  to  absolute  divorcea,  for  oauses  aubsequent  to  the 
marrif^e,  is  confined  to  the  single  case  of  adultery  ;  but  in  most 
of  the  other  states,  (^)    in   addition   to  adultery,  intolerable  iU 

(y)  Maine.  New  Hampiliire,  Masaachusetta,  Connettlcut,  Vermont,  New  Jeney, 
PenDB^lTanU,  Delaware,  Oliio,  Indiana,  Miubigan,  KentDckj,  Dlinois,  Hiaiinippi, 
ifiBioari,  North  Carolioa.  Georgia,  Alabama,  &c.  In  lS(ffi,  wilful  deaertion  wiihoDt 
laiue,  for  five  feara,  waa  made  tbe  ground  for  a  decree  of  diToree  in  Ihe  iCate  of 
Uaine ;  bat  tlie  divorce  wai  not  to  bar  the  iuue  from  inheritiog;  and  it  Che  wife 
wae  the  libellant,  abe  waa  to  be  entitled  to  her  dower.  In  MaMncbneettB,  by  art  of 
18SS,  and  In  New  Jer«c,v,  by  act  of  1S20,  the  like  wilful  desertion  for  five  yean, 
without  coDaent,  waa  mode  a  ground  of  dirorce.  In  Eentucky,  an  abandonment  bj 
the  wife  for  one  year  ii  good  cause  of  dirorce  to  the  bixaband.  Act  March  2, 1843. 
In  North  Carolina,  by  aCatute,  in  1814,  the  auperior  courts  were  authorized  to  grant 
divorcei  in  two  caaca  only.  (l.J  For  impotency  at  the  time  of  the  marriage,  am) 
continning,  (2.)  For  adultery.  But  the  act  of  ISS7  gare  tbe  coarta  an  unlimited 
diicrellon  to  grant  divorcel  either  a  tnnealo  or  a  meaia  et  tharo,  wbenerer  the  cnnrt 
■hould  be  saligllcd  that  juatice  required  it.  North  Carolina  Beviaed  Statutca,  1637, 
1.  239.  Thia  Taat  power  and  dUcretion  were  fonnd  by  the  Snpreme  Court  to  be 
exceedingly  euibarraeaing  anil  painful  in  tbe  eier^iae,  and  of  which  we  have  a 
atrlking  instance  in  the  due  of  Suroggina  ■.  Scroggini,  B  Her.  {N.  C]  540.  Adal- 
tetT  and  foiiilcatinn  between  partiea  Liring  together  in  that  condition  are  indictable 
oSencea  in  North  Carolina  and  Alabama.  1  Ttevfsed  Statutea  of  North  Carolina, 
1837,  p.  202 ;  Lawi  of  Alabama,  224 ;  Griffith'a  Law  Regiater,  h.  t. ;  1  N.  B.  198 ; 
Be«Te'»  Domestic  lUlationa,  206;  Breckenridge'a  Law  MiBcellaniea,  421 ;  Laws  of  Ver^ 
tnont,  ed.  1826,  p.  863 ;  Reriaed  Laws  of  IlUnuis,  1833 ;  Jtearia  n.  BearU,  1  Scamm. 
(Ul.)  242 ;  Walker'i  Mich.  Ch.  5a  By  an  act  of  4th  of  December,  1833,  in  IIUn<^, 
the  courta  of  chancery  were  aathoriied,  in  addition  to  the  already  asa^ed  cause* 
for  a  diroroe,  upon  pleadinga  and  proofa,  to  decree  divorces  a  vimid*,  "  If  they  ihould 
be  tatiafled  of  the  expediency  of  making  aoch  a  decree." 

la  Indiana  and  Mitaoivi,  divorcea  a  cukhIs  are  granted  for  impotency,  former 
•ubtiatlng  marriage,  adultery,  abandonment  by  either  par^  fur  two  yeara,  condem- 
natfaM  for  a  felony,  barbarous  and  inhuman  treatment  by  tbe  huaband,  or  his  habitual 
dmnkennesa  for  two  yeara,  and  also  "  in  any  other  caae  where  tbe  court,  in  tfarir 
diacretion,  aliall  consider  It  reasonable  and  proper  that  a  divorce  ahould  be  granted." 
S  Blackf .  Ind.  Bep.  408  ;  Revised  ScaCntes  of  Indiana,  1&38,  p.  242  ;  B.  S.  of  Miaaonri, 
163G,  p.  22fi.  In  Temieasee,  under  Ihe  act  of  1709,  a  dirorce  a  pincmto  waa  auitalned 
for  ad^tery  and  maliduua  absence,  though  tbe  marriage  waa  In  another  atate ;  but 
the  party  entitled  muat  be  a  citizen  of  the  state,  and  resident  for  one  year  Imtoe- 
diately  preceding  the  bill,  fickle  v.  Fickle,  &Terger,20S.  TheimotiitUion  of  Ten- 
nessee, of  18S6,  enables  tbe  legi^tore  to  authorize  the  courts,  by  lawa  of  general 
mod  onUonn  iq>emtion,  to  grant  divorces  for  causes  to  be  apedfled ;  and  by  aiatule. 
In  1886,  adultery,  malicioua  desertion,  or  wilful  absence  for  two  yean,  or  conviction 
of  an  infamous  crime,  were  declared  tobccansei  fnrr  Judicial  ilirorce.  BtatnteLaw* 
ft  Ternicasee,  1830,  p.  £67. 

In  New  tlampablre,  desertion  by  the  husband  for  three  years,  witboat  prorision 
for  the  wife's  aapport,  or  fining  the  retigious  sodeiy  of  tbe  Shaken,  who  hold  co- 
liaUtation  unlawful,  and  continning  in  that  society  for  three  yean,  U  a  aolBdait 
canae  For  a  divorce.  Dyer  a.  Dyer,  6  N.  H.  271 ;  Clark  o.  Claik,  10  id.  IBS.  Unkn 
with  any  such  sect  ii  also  groond  for  diTorc«  in  Kentucky.  In  Connectfcnt,  dlToroe 
a  viiKuio  applies  to  case*  <tt  adaUery  and  Intolerable  cruelty,  and  babknal  intempo^ 
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Qsage,  or  wilful  deseTtion,  or  unlieavd-of  absence,  or  habitual 
drankeiineas,  or  some  of  tbem,  will  authorize  a  decree  for  a 

•j>ce.  and  fraudalcDt  contract,  and  wilful  detertion  for  thT««  jeart,  with  total  neglect 
of  duty,  or  aeren  je^n'  abKiice,  and  being  unheard  of  during  the  tii»e.  Statute 
Code.  1702;  ib.  1781;  ib.  1821,  178;  Statutes  of  Connecticut,  1838,  186;  Statute  of 
Connecticut,  IS43.  Tbii  lait  statute  requires  a  residence  of  tbre«  fears  after  removal 
from  another  statA  or  nation  before  a  petition  for  a  dirorco  can  be  allowed,  unlesa 
the  canee  of  divorce  arose  since  the  remoTal  of  a  partj  to  a  state.  The  statute  nf 
1667  has  remained  the  same  in  substance  down  to  thij  daj,  though,  during  all  that 
period,  the  legislature  has  occasionall;  passed  speciU  acts  of  dirorce  a  viiievlo.  Dag- 
get,  J.,  in  Star  v.  Pease,  B  Conn.  Ml.  Tlie  power  of  granting  diTwces  In  Cannectlcnt 
ia  conferred  upon  the  superior  eourf,  and  It  is  declared  that  no  petition  or  memorial 
•hall  be  preferred  to  the  General  Aisemblj',  bat  in  casei  where  no  judicial  court  is, 
bj  law,  competent  to  grant  relief.  Statutes  oX  Connecticnt,  1888, 186,  824;  Shaw  c. 
Shaw,  IT  Conn.  189.  on  the  queetlon  of  cmeltj.  DiTorces  in  Maine  are  pUi-eil  undet 
•imiUr  regulations-  16  Me.  47S,  App.  This  legislative  provision  mutt  now  put  an 
end  to  the  former  irregular  practice.  Id  Marjland.  by  act  of  10th  of  March.  1842, 
the  chancellor  and  the  countj  court,  as  courts  of  equity,  hare  Jurisdiction  in  cBies  of 
divoroe,  and  if  the  defendant  huabimdmud  the  complainant,  and  haaretnained  absent 
from  the  state  for  five  yean,  a  divorce  □  vinaJo  ma;  be  had.  A  tnbaetuent  statute 
of  10th  of  March,  1816,  tuM  shortened  the  period  of  abandonment  to  three  fears, 
provided  the  abandonment  has  continued  nninierrupledlj,  and  fs  deliberate  and 
final,  without  onj  reasonable  expectation  ot  recoacillatlon.  Bat  by  the  statute  of 
9th  March,  1844.  no  application  for  a  divorce  Is  to  be  sustained,  nbeu  the  cause  ot 
the  divorce  occurred  out  of  the  stofa,  unless  the  complainant  hat  resided  in  the  state 
for  two  jears  next  preceding  the  application. 

In  Ohio,  the  supreme  court  is  anthorized  to  grant  a  divorce  it  either  party  had  a 
former  husband  or  wife  living  at  the  time  of  the  second  marriage,  or  where  eitiier 
party  is  wilfully  absent  from  the  other  for  three  yean ;  and  in  cases  of  adultery  or 
tmpotency  at  the  time  of  the  marriage,  or  in  case  of  extreme  cnieltr,  or  where  either 
party  is  Imprisoned  In  the  penitentiary  for  a  crime,  and  application  ii  made  for  the 
divorce  pending  the  imprisonment.  Statute  of  Ohio,  1624 ;  and  aUo  in  all  claaKS  of 
frandntent  cootracts.  and  of  habltoal  drunkenncM  for  three  yean :  and  for  a  total 
and  gross  neglntt  of  duty.  Act,  1884.  For  the  Revised  Statmes  of  Massachusetts, 
1886,  on  the  subject,  ptfe  tupra,  96,  note  |al  In  Tertnont,  imprisonment  in  the  state 
prison  for  three  years  or  more,  and  being  actually  confined,  ia  ground  for  a  divorra. 
Bevised  Statutes  of  Vermont,  1839.  In  Msssachusettj.  by  the  statute  of  I7A  April, 
1838,  wilful  and  utter  desertion  by  either  party  from  the  other  for  five  yean  comecv- 
tively.and  without  consent,is  a  ground  for  divorce.  This  statute  of  1838  introduced 
agreatchangein  the  law  of  divorce,  and  In  addition  to  adultery,  confined  the  divorce 
a  vbKT-lo  to  this  case  of  wilful  and  ntter  desertion,  leaving  the  cases  of  extreme 
cruelty,  and  gross  and  wilfal  neglect  ot  a  suitable  maintenance,  to  be  redressed  by  a 
Arorce  from  bed  and  board.  Pidge  r.  Hiige,  8  Met.  267-  In  Maine,  by  statute, 
1838.  a  confirmed  and  common  dnmkard  for  three  years  may  bedlvorced.  InPenn- 
j^lvania,  impoiency,  adultery,  wlKul  and  mallcioua  deseriion  for  two  years,  twiriwr. 
ou*  treatment  by  husband,  ftc ,  are  grounds  tor  a  divorce  a  oliiade  or  a  mmia  H  fhtm 
In  the  latter  case.  Purdon*s  Dig.  268. 27a  The  statute  of  New  Hampshire,  1888, 
e.  457,  authorizes  divorce  for  Incest,  bigamy,  impotency,  adultery,  absence  for  three 
yeaia  unheard  of,  extreme  cruelty  in  either  party,  or  wilful  absence  of  either  par^ 
for  three  years- 


[181] 


..Google 


•106  OP   THE  aiCHTS  OP  PEB80MS.  [PABT  IT. 

divorce  a  vinculo,  or  from  bed  and  board,  under  different 
*  106  modifications  '  and  restrictions.^  The  question  of  divorce 
involves  investigations  vhicb  are  properly  of  a  judicial 
uature,  and  the  jurisdiction  over  divorces  ought  to  be  confined 
exclusively  to  the  judicial  tribunals,  uuder  the  limitations  to  be 
prescribed  by  law.  (a) 

It  is  very  questionable  whether  the  facility  with  which  divorces 
can  be  procured  in  some  of  the  states,  be  not  productive  of  more 
evil  than  good.  It  is  doubtful  whether  even  divorces  for  adultery 
do  not  lead  to  much  fraud  and  corruption.  (&)  Some  of  the  jurisiB 
are  of  opinion  that  the  adultery  of  the  husband  ought  not  to  be 
noticed,  or  made  subject  to  the  same  animadversion  as  that  of 
the  wife  ;  because  it  is  not  evidence  of  such  entire  depravity,  nor 
equally  injurious  in  its  effects  upon  the  morals,  and  good  order, 
and  happiness  of  domestic  life.  Montesquieu,  (c)  Pothier,  (d) 
and  Dr.  Taylor  (e)  all  insist  that  the  case  of  husband  and 
wife  ought  to  he  distinguished,  and  that  the  violation  of  the 
marriage  vow  on  the  part  of  the  wife  is  the  most  mischievons, 
and  the  prosecution  ought  to  be  confined  to  the  offence  on  her 
part.  (/) 

2.  Of  Foralgn  DlvoroM.  —  It  may  become  a  question  of  some 

(n)  The  Ugiilatare  of  Maine,  In  1S38,  by  concDrreDt  Tetolotion,  declared,  that  to 
diui>l*e  the  muria^  contract  was  rightfully  a  judicial  and  not  a  legislatlTc  power. 
Tlie  law  of  Miuiuippi  required  ctbt;  Judicial  decree  of  a  diTorce  a  vinculo  to  be 
■anctioned  by  a  lair  br  molutinn  of  two  thirds  of  both  branchei  of  the  kigiBlatare. 
R.  C.  of  Hiiaiuippi,  18'^,  230.  But  by  the  coDBtitution  and  statute  law  of  Miiiluipid, 
as  tlicy  existed  in  1843,  jurisdiction  !■  L-onfeired  equally  upon  the  chancery  and  cir- 
cuit court!  in  casei  of  divorce  and  alimony.  Shotwcll  i>.  Shotvell,  1  Suiedei  AManli. 
Ch.61. 

(6)  I  iiaie  had  oecaaion  to  believe,  in  the  exercise  of  a  judicial  cognizance  over 
numeron*  ca»e»  of  dirorce,  that  Ihe  sin  of  adultery  wm  sometime*  committed  on  the 
part  of  the  husband  for  the  very  purpose  of  the  divorce. 

(c)  Stprit  des  Loii,  til.  IBS. 

(rfl  Tt«ft<  du  Contrat  de  Mariafte,  no.  616. 

{()  Hera,  of  the  CJvU  Law,  2C1.  The  early  settlon  in  Massachnietts  made  the 
diitincUon,  and  male  adultery  was  held  not  to  be  anlBcient  cause  for  a  dJTorce. 
Butclilnioo's  HiM.  i.  446. 

if)  In  1801  the  qncition  was  discosaed  in  the  House  of  Lords,  whether  a  parlia- 
mentary diTorce  ought  to  be  (rranted  on  the  applicaUon  of  the  wife  agtaiul  Ok  luutaiid 
who  had  tteen  guilty  of  tncett  with  her  sister.  The  dirorce  was  granted  by  act  of 
Parliament,  and  eloquently  sustained  by  Lord  Thurlow,  and  the  precedent  has  beat 
followed  rioce  in  other  cases  of  similar  atmdty.  CampbeU's  Urea  of  the  Xxird 
Chancellon,  r.  474- 

1  See  128,  n.  1. 
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difficulty  with  us,  bow  &r  a  divorce  in  one  state  is  to  be  received 
as  valid  in  another.  The  first  inquiiy  is,  how  far  has  the  legis- 
lature of  a  state  the  right,  under  the  Constitution  of  the 
United  States,  to  interfere  "  with  the  inaiii^e  eontract,  *  107 
and  allow  of  divorces  between  its  own  citizens,  and  within 
its  own  jurisdiction?  The  question  Lhd  never  been  judicially 
raised  and  determined  in  the  courts  of  the  United  Stateti,  and  it 
has  generally  been  considered  that  the  state  governments  have 
complete  control  and  discretion  in  the  coah.  Iil  the  case  of  Dart- 
mouth College  V.  Woodward,  (a)  the  point  was  incidentally  alluded 
to ;  and  the  chief  justice  observed,  that  the  Constitution  of  the 
United  States  had  never  been  understood  to  restrict  the  general 
r^lit  nf  the  legislatures  of  the  states  to  legislate  on  the  subject  of 
divoi-cca ;  and  the  object  of  state  laws  of  divorce  was  to  enable 
Bome  tribunal,  not  to  impair  a  manure  contract,  but  to  liberate 
one  of  tlie  parties,  because  it  had  beeu  broken  by  the  other.  It 
would  be  in  time  to  inquire  into  the  constitutionality  of  their 
acts,  when  the  state  legislatures  should  undertake  to  annul  all 
marriage  contracts,  or  allow  either  party  to  aimul  it  at  the  pleasure 
of  the  other.  Another  of  the  judges  of  the  Supreme  Court  (ft) 
spoke  to  the  same  efEect.  He  said  that  a  general  law  regulating 
divorces  was  not  necessarily  a  law  impairing  the  obligation  of 
such  a  contract.  A  law  punishing  a  breach  of  a  contract  by  im- 
po»ng  a  forfeiture  of  the  rights  acquired  under  it,  or  dissolving 
it,  because  the  mutual  obligations  were  no  longer  observed,  was 
not  a  law  impairing  the  obligation  of  contracts.  But  he  was  not 
prepared  to  admit  a  power  in  the  state  legislatures  to  dissolve  a 
marriage  contract  without  any  cause  or  de&ult,  and  i^ainst  the 
wish  of  tlie  parties,  and  without  a  judicial  inquiry  to  ascertain 
the  breach  of  the  contract.' 

[a)  4  Whecton,  618.  (b)  Mr.  Joitlce  81017. 

1  CoBJdftKiona/    La<e.  —  Uarrliee,    al-  Bence,  •  lefttdative  divorce  hM  been  held 

thongh  beginning  in  contract,  i«  a  legnl  conatitntlonal,  16  Maine,  4T9;  Adami  ■>. 

■talni  which  may  be  modified  from  time  Palmer,  mpra ;  Wright  t>.  Wright,  S  Md. 

to  time  by  law.    Adams  v.  Palmer,  61  42S ;  «ee  Simondi  u.  Simonda,  103  Man. 

Huoe,480;  Ditaon  d.  I»teon,  4  R.  L  67,  673;  bat  lee  Teft  d.  Teft,  8  Micb.  67; 

101;  Noel  «.  Ewing,  0  Ind.  87;  Magee  d.  BryiOD  ti.  Bryion,  17  Mo.  690;  Richenn 

Toniig,40HiH.184,170:Whltev.  White,  f.  Simmon*,  47  Mo.  20;  Jonei  v.  Jonea, 

6  Barb.  474;  Shaw  v.  Gonld,  L.  R.  S  H.  12  Penn.  St.  8S0;   OiOnei  v.  Qalnes,  9 

L.  66,02.98;  Hjde  r.  Hyde,  L.  R.  1  P.  Monr.  (Ky.)  206;  or  a  law  amhorlzing 

t  D.  180,  188;   1  Am.  Law  Rev.  6S.  diToruet  for  cauiet  which  accrued  before 
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Aseaming,  therefore,  that  in  ordinary  cuea  the  constitution- 
ality of  the  laws  of  divorce  in  the  respective  states  is  not  to  be 
questioaed,  (e)  the  embarrassing  point  \s,  to  determine  how  tax  a 

divorce  in  one  state  hag  a  valid  operation  in  another.  There 
*  108    can  be  no  doubt  that  a  divorce  of  the  parties  *  who  were 

married,  and  regularly  domiciled  at  the  time,  in  the  state 
whose  courts  pronounced  the  divorce,  would  be  valid  everywhere. 
The  difficulty  is,  when  the  husband  and  wife  were  married,  and 
reside  in  a  state  where  divorces  are  not  permitted  at  all  by  the 
policy  of  its  law,  or  not  permitted  to  the  extent  and  for  the 
causes  allowed  to  operate  in  other  states;  and  they,  or  one  of 
them,  remove  into  another  state  for  the  sole  and  express  purposo 
of  procuring  a  divorce,  and,  having  obtained  it,  return  into  their 
native  state,  and  contract  other  matrimonial  ties.  How  am  the 
courts  of  the  state  where  the  parUes  had  their  home  to  deal  with 
such  a  divoi-ce?  When  a  divorce  was  sought  in  such  a  cose,  the 
courts  in  Mausachusetts  very  properly  refused  to  BUstain  a  libel 
for  a  divorce,  and  sent  the  parties  back  to  seek  such  relief  as  the 
laws  of  their  own  domicile  a£Forded.  (a)  The  Supreme  Court  of 
New  York  has  refused  to  assist  a  party  who  had  thus  gone  into 
another  state,  and  obtained  a  divorce  on  grounds  not  admissible 

(c)  In  Starr  v.  Peue,  8  Conn.  Ml,  it  wm  Bdjadged  thmt  legiil&tlTe  dlTorcei  a  vm- 
ado  for  ciiiue  frera  conttitutional  uid  valid. 

(a)  nopkioif.  HopUiiB.SUtUB.  168; Carters. Carter, OMkh. 268.  ByttieHaaM- 
chfuettB  ReTl««d  Statatei,  1836,  no  divorce  l>  to  be  granted  tor  a  came  occiuring  oat 
of  the  iCate,  OiileH  the  partiei,  belore  «uch  cause  occurred,  liTcd  together  at  hmhMid 
and  wife  in  the  etace ;  nor  unleu  one  of  the  parties  at  the  time  be  liTing  in  the  gtate. 
And  if  an  inhabitant  of  the  atate  goes  out  of  It  in  order  to  obtain  a  divorce  for  a  oauM 
occurring  wltliin  it,  irhiie  the  parties  retide  within  it,  or  for  any  canae  which  would 
not  antborize  a  diToroe  by  the  lawa  of  Maaiacliuaetti,  a  divorce  «o  obtained  ia  of  no 
force  in  the  etate.  But  in  all  other  ca»e>,  a  diTorce  decreed  in  any  other  state  or 
COUDI17,  according  to  the  law  of  the  place,  by  a  conrt  having  Juriadiction  of  the  cause 
and  of  the  partiei,  would  be  valid  in  Maaiachiieectt.  This,  as  the  reviaen  Justly 
obaerved.  ii  founded  on  the  rule  eatabliahed  by  the  comity  of  all  civilized  nations.  In 
Barber  e.  Root,  10  Mass.  SOO,  the  dedaion  was  to  that  effect  A  divorce  in  Ventuxit, 
of  parlies  bona  Jide  domiciled  there,  from  a  marriage  oontraoted  in  Maasachnsetta, 
and  for  a  cause  which  would  not  have  dissolved  the  marriage  in  Maasachuaetti,  was 
recognized  as  valid. 

the  passage  of  the  act.  Canon  «.  Cat«on,  to  marry  again,  was  held  to  be  In  conflict 
40  Miss.  349;  ronfra.  Clark  v.  Clark,  10  with  the  state  coosUtutlon  to  White  ». 
N.  H.  380.  An  act  declaring  A.  and  B.  White,  105  Mast.  825.  [Tte  sabjMt  la 
to  be  "husband  and  wife  to  all  legal  in-  of  course  entirely  nnder  state  cootmL 
tents  and  purposes,"  after  A.  had  been  dl-  Bewail  v.  Sewall,  123  Haas.  166;  P«n- 
Torced  from  a  former  wife,  without  leave    noyer  v.  NeS,  96  U.  S.  714,  T84] 

[134] 


Id  b,  Google 


LECT.  XZTU.]  OP  THS  BIGHTS  OF  FEB&0K8.  *  109 

ia  New  York,  and  procured  in  evasion  of  its  laws.  They  would 
not  Biutiiiii  an  action  for  alimony  founded  on  auch  a  divorce.  (&) 
Afterwardu,  in  Borden  v.  Fitch,  (c)  the  same  oouit  held  a  divorce 
in  another  state,  obtained  by  the  husband  when  the  wife  resided 
oat  of  the  state,  and  had  no  notice  of  the  proceeding,  to  be  null 
and  void ;  because  the  court  prouounoing  the  divorce  had  no 
lawful  jurisdiction  of  the  case  when  they  bad  none  over  the 
absent  wife.  They  considered  it  to  be  a  judgment  obtained 
upon  false  and  friiudulent  suggeutions.  So,  also,  in  Hanover  v. 
Turner,  (i)  the  Supreme  Court  ia  Matisachusetta  hold  a  divorce 
in  another  stat«  to  be  null  and  void,  as  liaving  Lieen  fraudulently 
procure)^  by  one  of  their  citizens  without  a  change  of  domi- 
<ule.  *  There  is  no  doubt  of  the  rule,  that  the  allegation  *  109 
that  a  foreign  juilgmeut  was  obtained  by  fraud  is  admis- 
sible, and,  if  true,  it  will  destroy  its  efiEect.  All  judgments 
rendered  anywhere  against  a  party  who  had  no  notice  of  the 
proceeding  are  rendered  in  violation  of  the  first  principles  of 
justice,  and  are  null  and  void,  (a)  Seutenoea  obtained  by  collu- 
sion are  mere  nullities,  and  all  other  courts  may  examiae  into 
facte  upon  which  a  judgment  has  been  obtained  by  fraud.  Every 
party  is  at  liberty  to  show  that  another  court  was  imposed  on  by 
collusion.  (i)i  The  question  is,  whether,  if  such  a  divorce  be 
procured  in  another  state,  by  parties  submitting  to  the  jurisdic- 
tion, and  after  a  fair  investigation  of  the  merits  of  the  allegalnons 
upon  which  the  decree  was  founded,  such  a  decree  is  entitled  to 
be  received  as  valid  and  binding  upon  the  courts  of  the  native 
state  of  the  parties.  A  graver  guesdoD  cannot  arise  under  this 
title  in  our  law. 

The  locut  delicti  may  not  be  important  in  the  jurisprudence  of 
the  states.  It  is  not  material  in  New  York,  provided  the  mar- 
riage was  solemnized  there.  The  effect  that  the  Constitution 
and  laws  of  the  United  States  have  on  the  question  baa  not  been 

(b)  JmckuD  V.  Jukwo,  1  Jolio*.  434 

(c|  16  Jolini.  112;  a.  p.  in  Bradiluiw  b.  Heath.  13  Wend.  IffJ. 

id}  14  UiM.  227. 

(a)  FUher  v.  Lane,  S  Will.  297 ;  Eilbaru  o.  Woodworth,  G  Johm.  S7 ;  TboAet  v. 
Blackboume,  1  N.  H.  212 ;  Aldrlcli  v.  Kinnef,  4  Conn.  380. 

(b)  DuchSM  of  KlogttOD's  Cxe,  Barg.  St.  Tri.  z!.  262 ;  1  Eagg.  Cona.  2W. 

'  But  ai  to  Impeaching  Hie  jadpneiit  for  fraud  in  a  itate  oourt,  fee  Chriitmaa 
of  another  sUte  between  the  ume  partiei    v.  RoMell,  C  Wall.  290 ;  tmit,  1.  261,  n.  1. 
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judicially  decided ;  but  it  is  settled  that  a  judgment  of  the  state 
court  is  to  have  the  same  faith  and  credit  in  every  other  court  ia 
the  United  States,  which  it  has  iu  the  courts  of  the  state  in  which 
it  was  pronounced,  (c)  According  to  the  doctrine  of  the  deci- 
sions in  the  federal  courts,  it  may  be  contended  that  a  divoree  in 
one  state,  judicially  conducted  and  declared,  aud  procured  under 
circumstances  wliich  gave  the  court  full  jurisdiction  of  the 

*  110   cause  *  and  of  the  parties,  and  Hufficient  to  render  the  di- 

Torcfl  valid  and  biuding  there,  would  be  good  and  binding 
in  every  other  state ;  and  yet  it  is  evident  that  the  domeatic 
policy  of  one  state  on  this  very  interesting  subject  of  divorce  may 
in  this  way  be  exposed  to  be  greatly  disturbed  by  a  different  policy 
in  another  state.  It  may  be  proper  in  this  work  to  leave  the  ques- 
tion as  I  find  it ;  hut  if  such  a  decree  will  operate  and  conclude 
the  question  in  every  state,  we  are  at  least  relieved  from  that 
alarming  and  distressing  collision  which  exists  between  the  judi- 
catures of  England  and  Scotland  on  this  subject ;  and  the  appeal 
must  be  made  to  the  mutual  comity,  moderation,  and  forbearance 
of  the  legislatures  of  the  several  states,  in  their  respective  regula- 
tions on  the  subject  of  divorce.  The  twelve  judges  of  England 
decided,  in  1812,  in  Lolhy't  etue,  that,  as  by  the  English  law  a 
marrii^  was  indissoluble,  a  marriage  conti-act  iu  England  could 
not  be  dissolved  by  the  judicial  tribunals  of  an^  other  country,  or 
in  any  way  except  by  act  of  Parliament,  (a)  The  party  in  that 
case  was  convicted  of  bigamy  for  marrying  ^lun  after  a  Scotch 

(e)  See  i.  S60,  381. 

(a)  1  Do*r,  124,  136]  Ron.  &  Hy.  C.  C.  28a.  See  b1h>  Coamy  v.  Beulef, 
S  Bagg.  EccI,  642.  But  Ke  in/ni,  IIT,  o. »,  where  the  cue  of  Lolle^  ii  ihaken.  A 
■imilar  deciiinn  to  that  Id  LoIle^'B  case  ia  stated  to  hare  been  made  by  Lord  Chan- 
cellor Broagham,  in  M'Carlhy  e.  Decaix,  where  it  waa  held  that  an  Engliih  marriage 
could  not  be  antmlled  by  the  Danish  U».  3  H^g.  Eccl.  U2,  notfli  2  Ruu.  A  H. 
614.  But  in  llanling  v.  Alden,  9  Oreenl.  140,  it  waa  held,  hy  the  Supreme  Judicial 
Court  in  Maine,  that  a  decree  of  divorce  did  not  fall  within  the  rale  that  b  judgment 
rendered  againit  one  not  within  the  itate,  nor  bound  bj  ita  lawi,  nor  ameDable  to  its 
Jurlsdictioii,  waa  Dot  eodtled  to  credit  against  the  defendant  in  another  itate ;  and  that 
diTorcet  proiiouni«d  according  to  the  law  of  one  ]uii«diction,  and  the  new  relalioni 
thereupon  formed,  ought  to  be  recognized,  in  the  abaence  of  all  fraud,  aa  operative 
and  binding  everywhere,  to  far  ai  nialeit  to  the  diuolatioa  of  lAe  namagt,  though  not 
ai  to  other  pttrlt  of  the  decree,  luthaa  an  order  for  tlie  pnyment  of  money  bjtiiehna- 
band.  Thii  b  an  important  and  valuable  decision,  and  settlea  the  quetilon,  so  far  as 
the  judicial  authority  of  a  single  state  can  do  it,  against  the  English  rule,  and  placet  it 
upon  the  same  principles  of  justice,  good  morals,  and  policy,  which  render  a  marriage, 
valid  by  the  law  of  the  place  wlicre  it  hm  solemnized,  valid  everywhere. 
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divorce ;  aod,  consequently,  all  foreign  divorces  of  English  mar- 
liages  were  held  to  be  null  and  void.  I  presume  that  such  a 
decision  will  not  be  considered  as  law  here,  as  between  the  several 
states.  But  supposing  a  marriage  here  is  dissolved  abroad,  as  in 
Scotland  or  Fnmce,  for  instance,  for  causes  not  admiaail'le  with 
ns,  how  would  such  a  divorce  affect  a  marrif^e  solemnized  here  ? 
A  short  examination  of  some  of  the  oases  discustted  in  England 
and  Scotland,  on  this  litigious  question,  may  be  useful  and  instruc- 
tive. The  conJiietuB  leffum  is  the  most  per^ilexing  and  difficult 
title  of  any  in  the  jurisprudence  of  public  law. 

In  Utterton  v.  Tewak,  (J)  the  marri^e  was  in  England,  and  the 
husband  afterwards  committed  adultery  and  abandoned 
•  his  wife,  and  went  to  Scotland  and  resided  there  about  •  111 
forty  days,  living  in  adultery.  The  wife  sued  for  a  divorce 
a  vinculo,  in  the  cousistorial  court  of  Scotland,  in  1811,  and  the 
court  dismissed  the  bill  on  the  ground  tliat  the  husband  had  not 
formed  a  real  and  permanent  domicile  in  Scotland,  so  as  to  give 
the  court  jurisdiction.  Here  was  an  English  marri^e  bj  Eng- 
lish parties,  who  had  not  changed  their  original  English  domicile  ; 
and,  if  they  had,  the  judges  doubted  whether,  according  to  the 
Jut  gentium,  thg  lex  loei  contractus  ought  not  to  be  preferred. 
There  was  great  danger  of  collusion  of  English  parties  to  obtain 
a  divorce  a  vinculo  in  Scotland,  in  opposition  to  the  English  law, 
which  does  not  allow  such  divorces  ;  and  if  decrees  might  be 
obtained  in  Scotland,  which  would  be  invalid  in  England,  a  dis- 
tressing collision  would  arise,  and  dangerous  questions  touching 
the  legitimacy  of  children  by  a  second  marri^e,  and  the  rights 
of  succession,  and  the  crime  of  bigamy.  But  the  decree  of  the 
cousistorial  court  was  reversed  on  appeal,  and  the  cause  was 
remanded  to  that  court,  and  they  accordingly  proceeded  upon 
the  bill  for  a  divoi-ce,  and  pronounced  a  divorce  a  vinculo  for  the 
adultery  chained.  Lord  Meadowhank,  in  pronouncing  the  decree 
of  reversal,  in  the  supreme  court  of  review,  delivered  a  learned 
and  powerful  opinion.  He  observed  that  the  relation  of  husband 
and  wife  was  acknowledged  jure  ffentium,  and  the  right  to  redress 
wrongs  incident  to  that  relation  attached  on  all  persons  living 
within  the  territory,  though  the  marriage  was  celebrated  else- 
where.    It  was  not  necessary  that  the  foreigners   should  have 

{b)  Vergation't  R«porto  of  DecWom  in  the  conrirtoriil  conrti  of  Scotland  in 
ActiotM  of  dlTorce,  && 
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acquired  ti  domicile  tmimo  remanendi;  and  if  the  law  refused  to 
apply  its  rules  to  these  ilomestic  relations  rect^nized  by  all  civil- 
ized nations,  Scotland  could  not  be  deemed  a  civilized  country ; 
as  thereby  it  would  permit  a  numerous  description  of  persons 
to  tntverse  it,  and  violate  with  iniputiity  all  the  obligations  of 
domestic  life.  If  it  assumed  jurisdiction,  and  applied  not  its 
own  rules,  hut  the  law  of  the  foreign  country  where  the  relation 

had  been  created,  the  supremacy  of  the  law  of  Scotland, 
*  112   "  within  its  territory,  would  be  compromised,  and  powers 

of  foreign  courts,  unknown  to  the  law,  UKurped  and  exei> 
cieed.  A  domicile  was  of  no  cooseguence,  if  the  foreigner  was 
to  be  personally  cited,  or  his  residence  sufficieuily  ascertained. 
If  the  wife  who  prosecuted  was  innocent  of  any  collusion,  it  was 
no  bar  to  the  remedy  that  the  husband  came  to  Scotland  and  com- 
mitted adultery,  with  a  calculation  that  it  would  be  detected  by 
the  wife,  or  that  he  came  to  Scotland  with  the  criminal  intent  of 
instigating  his  innocent  wife  to  divorce  him. 

In  the  next  case  that  came  berore  the  consistorial  court,  in 
1816,  (a)  the  parties  married  and  lived  in  England,  and  the  hus- 
band deserted  his  wife,  committed  adultery,  and  domiciled  him- 
self in  Scotland.  The  judges  did  not  concur  in  their  views  of 
the  subject.  Two  of  tliem  held  that  the  husband  was  sufficiently 
domiciled  in  Scotland  to  give  jurisdiction,  but  that  tlie  law  of 
England,  which  was  the  locu»  contractus,  ought  to  govern  upon 
principles  of  comity  and  international  law,  and  not  the  lex  domi- 
cilii. They  were,  therefore,  of  opinion  that  the  divorce  for  the 
adultery  should  be  only  a  menta  et  thoro.  The  other  two  judges 
thought  that  the  domicile  was  not  changed,  and  therefore  a 
divorce  a  vinculo  could  not  be  pronounced.  On  appeal,  the  Court 
of  Session  remanded  the  cause  for  the  purpose  of  inquiry  into 
the  fact  of  domicile.  The  consistorial  court  then  held  that  the 
real  English  domicile  of  the  hiisband  was  not  changed  by  being 
a  weekly  lodger  in  Scotland  for  eighteen  mouths,  and  that  a 
change  of  the  real  domicile,  made  bona  fide  et  ammo  remanendi, 
at  the  date  of  the  action,  was  necessary  for  the  purpose,  not 
indeed  of  jurisdiction,  but  to  determine  whether  the  rule  of  the 
bai  loci,  upon  principles  of  international  law,  did  or  did  not  ap- 
ply. The  rule  of  judgment  must  be  the  Ux  loci,  as  there  was  no 
change  of  the  real  English  domicile,  and,  tlieiefore,  a  divorce  a 
(o)  Dnntie  ».  Levett,  FerguBson,  88. 
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menta  et  thoro,  and  none  other,  was  *  pronounced.    But  *  113 
on  appeal,  thia  decree  was  also  revei-aed  by  the  Court  of 
Sessions,   and   the  court    below   ordered   to  render  a  decree  of 
divorce  a  vincvlo,  ' 

A  third  caue  was  decided  in  1816.  (a)  The  marri^e  was  in 
England  ;  but  the  parties  lived  and  cohabited  together  in  Scot- 
land for  eight  years,  and  the  adultery  was  committed  there.  The 
question  was  not  one  of  domicile,  for  that  was  too  clear  to  be 
questioned,  but  it  was  the  general  and  broad  qaestioii,  whether 
the  lex  loai  contraetut,  or  the  law  of  the  domicile,  was  to  govern 
in  pronouncing  the  divorce.  Two  of  the  judges  were  for  fol- 
lowing the  law  of  the  domicile,  and  rendering  a  divorce  a  vm- 
euto,  and  the  other  two  were  for  the  lex  loci,  and  granting  only 
a  divorce  a  mensa.  But  the  court  of  review  reversed  this 
decree  also,  and  directed  the  cause  to  proceed  upon  the  law  of 
Scotland. 

In  Butler  Y.  Forhet,  decided  in  1817,  (6)  the  marriage  was  in 
Scotland ;  but  the  real  domicile  of  the  parties  was  in  Ireland. 
The  adultery  was  committed  in  Scotland,  during  a  transient  visit 
there.  The  consistory  court  held  that  the  law  of  the  real  domi- 
cile must  prevul  over  the  law  of  the  contract.  The  loeua  delicti 
was  immaterial,  but  the  law  of  the  real  domicile  was  the  govern- 
ing principle,  and  they  refused  any  other  than  a  divorce  a  menia. 
The  court  of  review  revei'sed  this  decree, .  also,  and  directed  a 
divorce  a  vinculo. 

In  Kihhlewkite  v.  Boteland,  in  1816,  (c)  the  pardes  were  Eng- 
lish, and  married  and  domiciled  in  EugUnd  i  but  the  defend- 
ant had  committed  adultery  on  a  visit  to  Scotland,  and  his  wife 
sued  him  for  a  divorce.  The  consistorial  court  held  that  both 
the  law  of  the  contract  and  the  law  of  the  domicile  were 
against  a  divorce  a  vincvlo,  and  they  refused  it.  This  *  de-  "114 
cree  was  also  reversed,  aud  the  usual  divorce  a  vinchilo 
directed. 

I  will  cite  but  one  more  of  these  Scotch  decisions,  in  which 
the  subject  was  discussed  in  a  masterly  manner.  The  case  of 
Q-ordon  v.  Pye  was  decided  in  the  consistorial  court,  in  1815.  (a) 
The  parties  were  English,  and  married  in  England,  aud  resided 

(a)  Edmondttone  «.  LocUurt,  Fergmioii,  168. 

[b)  FerguHOD,  209.  (c)  lb.  2S6. 
(<i)  lb.  279. 
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there  during  the  wbole  period  of  cohabitation.  The  husband 
deserted  hia  wife,  and  traDsiently  transferred  hia  domicile  to  Scot- 
land, aod  committed  adultery  there.  The  couri^  dismissed  the 
bill,  on  the  principle  that  the  lex  loci  eontractui  must  govern,  as 
the  permanent  domicile  was  still  ia  Eugland,  and  a  divorce  a  vin- 
cvio  could  not  be  obtained.  The  court  insisted,  that,  hj  the^'ut 
geviium,  courts  in  one  country  cannot  set  aside  contracts  valid  iu 
another  country  where  tbey  were  made.  A  temporaiy  residence, 
raised  for  the  purpose  of  juriiuliction,  would  be  in  fraudem  legit. 
The  lex  loei  is  the  sound  rule  of  decision  in  respect  to  marriage 
contracts ;  and  the  courts  of  one  country  ought  not  to  be  con- 
verted into  engines  for  either  eluding  the  laws  of  another,  or 
determining  matters  foreign  to  their  territory.  The  lex  loci  ought 
to  prevail  over  the  lex  domicilii  on  just  principles  of  international 
policy,  aa  the  marriage  contract  is  jure  gentium.  All  Christian 
states  favor  the  perpetuity  of  marriage,  and  suspicion  and  alarm 
watch  eveiy  step  to  dissolve  it ;  and  the  plaintiff  was  entitled  ex 
comitate,  and  upon  principles  of  international  law,  to  the  same 
measure  of  redress  she  would  be  entitled  to  in  England,  and 
especially  when  the  lex  loci  contractui  and  the  lex  domicilii  both 
concurred.  To  grant  such  divorces  contrary  to  the  lex  loci  would 
be  to  invite  foreigners  to  come  to  Scotland  and  commit  adultery 
for  the  sake  of  the  divorce  ;  and  this  would  hurt  the  public 
morals,  and  pollute  4  jurisdiction  constituted  to  act  in  evident 
hostility  to  the  laws  and  the  policy  of  other  states. 

•  115        *  But  the  Court  of  Sessions  reversed  the  decree,  in  oppo- 

sition to  all  thb  reasoning  and  doctrine  ;  and  they  insisted 
that  the  relation  of  husband  and  wife,  wherever  originally  consti- 
tuted, was  entitled  to  the  same  protection  and  redress,  as  to 
wrongs  committed  in  Scotland,  that  belong  of  right  to  that  rela- 
tion by  the  law  of  Scotland.  By  mariying  in  England,  the 
parties  do  not  become  bound  to  reside  for  ever  in  England,  or 
to  treat  one  another  in  every  other  country  according  to  the  pro- 
visions of  the  law  of  England,  To  redress  the  violation  of  the 
duties  and  abuse  of  the  powers  of  the  marriage  state,  belongs  to 
the  law  of  the  country  where  the  parties  reside,  and  to  which 
they  contract  the  duties  of  obedience,  whenever  they  enter  its 
territories.  There  is  notliing  in  the  will  of  the  parties  that 
gives  the  lex  loei  any  particular  force  over  the  marriage  contract, 
or  that  impedes  the  course  of  the  jut  pi^liewn,  in  relation  to  it ; 
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and  it  would  be  no  objection  to  a  divorce  at  the  instance  of  a 
Roman  Catholic,  that  his  marriage  waa,  as  to  him,  a  sacrament, 
and  by  its  own  nature  indissoluble.  Other  contracts  are  modi- 
fied by  the  will  of  the  parties,  and  the  lex  loci  becomea  essential ; 
but  not  so  with  matrimonial  rights  and  duties.  Unlike  other 
oontracts,  marri^e  cannot  be  dissolved  by  mutual  consent ;  and 
it  subsists  in  full  force,  though  one  of  the  parties  should  be  for 
ever  rendered  incapable,  as  in  the  case  of  incurable  insanity, 
from  performing  his  part  of  the  mutual  contract.  Matrimonial 
obligations  are  jurii  gentium,  and  admit  of  no  modification  by 
the  will  of  the  parties ;  and  foreign  courts  are  not  bound  to 
inquire  after  that  will,  or  after  the  municipal  law  to  which  it  may 
correspond.  They  are  bound  to  look  to  their  own  law,  and  to 
hold  it  paramount,  especially  in  the  administration  of  that  depart- 
ment of  internal  jurisprudence  which  operates  directly  on  publio 
morals  and  domestic  manners.  The  consequences  would  be  em- 
barrassing, and  probably  inextricable,  if  the  personal  capacities 
of  individuals,  as  of  majors  and  minors,  the  competency  to  con- 
tract marriages,  and  infringe  matrimonial  obligations,  and 
the  rights  of  domestic  "authority  and  service,  were  t«  he  *116 
regulated  by  foreign  laws  and  customs,  with  which  the 
mass  of  the  population  must  be  utterly  unacquainted.  The 
whole  order  of  society  would  be  disjointed,  were  the  positive 
institutions  of  foreign  nations  concerning  the  domestic  relations 
admitted  to  operate  universally,  and  form  privileged  castes,  leav- 
ing each  under  separate  laws.  Though  marriage,  contracted 
according  to  the  lex  loci,  be  valid  all  the  world  over,  yet  many  of 
its  righta  and  duties  are  regulated  and  enforced  by  public  law, 
which  is  imperative  on  all  who  are  domiciled  within  its  jurisdio 
tion.  The  laws  of  divorce  are  considered  as  of  the  utmost  impor- 
tance as  publio  laws,  affecting  the  dearest  interest  of  society  ;  and 
they  are  not  to  be  relaxed  as  to  a  person  domiciled  in  Scotland, 
because  bis  marriage  was  contracted  out  of  it.  If  two  natives  of 
Scotland  were  married  in  France  or  Prussia,  the  marri^e  would 
be  valid  in  Scotland ;  but  would  the  parties  be  entitled  to  come 
into  court  and  insist  on  a  divorce  a  vinevio,  because  their  tempers 
were  not  suitable,  or  for  any  of  the  great  variety  of  whimsical 
and  absurd  grounds  for  a  divorce  allowed  by  the  Prussian  code  of 
17957  Certainly  not;  and  the  conclusion  was,  that  the  law  of 
divorce  must  be  governed  by  the  law  of  Scotland,  whenever  the 
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party  was  sufficiently  domiciled  there  to  enable  the  court  to  sue- 
taia  jurisdiction  of  the  cause. 

I  have  thus  given,  for  the  benefit  of  the  student,  s  pretty 
enlarged  view  of  the  diuoussions  in  Scotland,  on  this  great  ques- 
tion, touching  the  power  of  divorce  in  one  country  upon  marriage 
in  another.  The  aame  questioa  was  brought  up,  on  appeal  &om 
Scotland,  to  the  House  of  Loids  in  England,  in  1813,  in  the  ca.se . 
of  Tovey  v.  Lmdtay;(a')  and  Lord  Eldon  there  stated  the  deci- 
Bioa  of  the  twelve  judges  to  have  been,  that  no  English  marriage 
could  be  dissolved  but  by  Parliament.  The  question  in  the  case 
was,  whether  an  English  marriage  could  be  dissolved  by  a 
*117  Scotch  court,  even  •  if  the  parties  were  sufficiently  domi- 
ciled there  to  found  a  jurisdiction  of  the  case.  The  lord 
chancellor  admitted  it  to  be  a  question  of  the  highest  importance; 
and  Lord  Bedesdale  intimated,  that  it  could  not  be  just  that  one 
party  should  be  able,  at  his  option,  to  dissolve  a  contract  by  a  law 
different  from  that  under  which  it  was  formed,  and  by  which  the 
other  party  understood  it  tu  be  governed.  The  case  was  remitted 
back  for  review,  without  any  final  decision  in  the  English  House 
of  Lords ;  but  the  opinion  of  Lord  Eldon  and  Lord  Redeedale 
evidently  agreed  with  the  decision  of  the  twelve  judges  at  West- 
minster, and  went  to  deny  the  competency  of  any  court  to  pro- 
nounce a  decree  of  divorce  a  vinculo  of  English  matrices,  or  to 
pronounce  any  other  decree  in  the  case  than  such  as  would  be 
warranted  by  the  lex  loei  eontraetut.  (a)  •  y* 

(a)  1  Dow.  117. 

(a)  In  Conwftj  v.  Beulej,  8  Emgg-  Bccl.  639,  in  the  comiMory  court  of  London, 
Dr.  Lnihlngton  couddfred  it  to  be  idU  an  nniettled  qaeUlon,  wbetiier  »  SeoKh 

^  FtrtigH    DiBOra*.  —  In    nnlphia  c.  Jidt  domiciled  them.     So  In  Rtt  r,  Pitt,  4 

Boblnt,  7  H.  L.  C.  800.  It  wu  decided  M«cq.  (H.  L.  Sc.)  627,  it  wm  »dmitteil 

dwt  the  Scotdi  conrti  could  not  entertafn  thrt  a  Scotch  djvorca  could  not  be  npMd 

a  (Dlt  for  divorce  between  Uie  partiet  to  miew  it  oonld  be  ihown  lh«t  the  parq' 

an  Engliih  maniaBe,  who  went  to  Bco^  obUlnbg  it  wm  permanenllj  domiciled 

land  for  the  pariwae  of  founding  Jnrii-  In  Scotland  before  and  during  the  loit. 

diction,  lna*mnch  a«  they  were  not  bona  The  next  cue  went  farther.   In  that,  after 

ji  JuriidiaiBn.  —  K  la  clear  that  a  bowerer,  »och  afaaohite  power.  They 
■OTereign  hai  the  power  to  annul  foreign  iou«t  <arry  onl  the  will  of  the  lovEreign, 
&iarriageeon«nchcoDdttioniasit*ee»flt,  either  eitpresaed  or  pmnioed.  The  el- 
and Mch  marriage*  muBl  be  treated  aa  tent  of  the  jnrisdlcaon  of  the  eonrti  bai 
void  wttliin  the  Jnitedktioa  of  tnch  lOTer-  been  more  or  leas  clearly  deBned  by  ttatnte 
elgo.    ThcAWrtiof  aaomelgnhaTeBat,  in  England,  and  In  molt  or  aU  0<  tbe 
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Upon  principles  of  tlie  Engliab  law,  a  marriage  cootracted  in 
New  York  cannot  be  dissolved,  except  for  adulteiy,  by  any  for- 

dirorce  of  k  mMriage  In  EugUnd  would  be  necMaaril;,  and  under  all  circumstancet, 
invalid  in  England,  if  Uie  parliea  were  at  tlie  time  actually  and  bona  fide  domiciled  in 
ScotUad.  But  he  followed  the  decwinn  in  Lolle;'s  <Mue  (lupra,  110),  and  held  that 
a.  Scotch  divorce  a  vincvlo  from  an  Engliah  marriage,  between  partie*  domiciled  in 
Enghuid  at  tlie  time  of  auch  marriage,  was  nulL  Mr.  Prater,  in  hh  TreAtiie  on  the 
"Caiea  illnatntive  of  the  ConflltC  between  the  Iaw*  of  EQ^and  and  Scotland,  with 
icgard  tu  Marriage,  I>tvorce,  and  LegitimaL-y  "  (London,  IsSo),  coDclndea  that  the 
lawi  of  England  and  St'otland  ought  to  he  aMimilaCed,  by  enabling  the  Englirii 
ecclenaatk^l  ooorti  to  dJMolve  nuuriagec  for  adultery,  and  to  diiallnw  the  plea  of 
recrimination  a«  a  bar  to  Ibe  toil,  and  not  to  pennlt  desertion  to  be  a  came  of  divorce 
in  Scotland.  He  furtlter  propoaea  to  abollth  the  law  of  legitimation  in  Scotland. 
The  condution  on  thii  vexed  rahject  to  which  Mr.  Burge  airivea,  after  an  able  con- 
tideration  of  the  queation  in  hit  CommeDtaTiea  on  Colonial  and  Foreign  Iawb,  1. 680- 
an  English  marriage  between  two  Engliah  mainly  on  the  gronnd  that  the  divorce 
peraoni,  which  was  brought  about  by  the  wa«  not  one  which  the  Engllsb  conrta 
fraud  of  the  husband,  and  never  consum-  would  recognize.  Lonl  Coloniay  ez- 
nuiled,  the  huaband  committed  adultery  pressed  a  very  inlelllgible  doubt,  how- 
in  Engl.ind.  Sonie  years  later  he  went  ever,  whether  it  was  consistent  with  prin- 
to  Scotland  for  the  purpose  of  founding  ciple,  when  there  was  a  valid  divorce  and 
jurisdiction,  and  after  he  had  resided  tliere  a  capacity  lo  tnanj  in  the  territory,  and 
forty  days,  a  divorce  a  inncub  was  obtained  whenthemarriagehadregulied  in  children 
against  him  there.  This  was  followed  by  hnving  the  stal'ia  of  legitimate  children  by 
■  Scotch  marriage  between  the  wife  and  the  law  of  their  own  country,  to  inquire, 
an  Gngliahman  who  waa  then  living  and  at  any  diBtance  of  time,  into  the  motivea 
was  thenceforth  domiciled  in  Scotland,  of  the  first  huiband's  resort  to  Scotland. 
After  the  death  of  all  parties,  a  question  Shaw  v.  Gould,  L.  R.  3  H.  L.  65.  (It 
ftroae  whether  the  children  of  the  aacoud  would  seem  the  second  husband  was  dom- 
marriagewere  "lawfal1ybegDtten,'*B0  as  iciled  in  Scotland,  and  the  marriage  waa 
totake  English  property  under  an  English  valid  there.  Cf.  9S,  n.  1.)  Lolley'i  case 
will.     It  was  held  that  they  were  not,     was  upheld  bi  Shaw  e.  Ooold,  and  ez- 


•tatea.    Where  it  haa  not  been  so  deflned,  ever  country  the  parties  come  into  have 

it  donbtlesa  will  bo  presumed  lo  depend  jurisdiction  over  such  ilatiu,  where  (lie 

vpon  the  ordinary  connnoti4aw  prindplEs  municipal  law  ao  provides.    Strictly,  the 

of   jnriadietioii.      Thus.  In    Niboyet  v.  only  indispensable  requisite  would  seem 

Niboyet,  4  P.  D.  1,  it  waa  held  that  an  to  be  JurisdictioD  ov^  the  party  whose 

English  coort  ooold  giant  a  divorce  for  iiniai  Is  to  be  delermined.      People  v. 

m  oflenoa  eonnntttod  1b   England,  the  Balcer,  76  N.  T.  76 ;  ante,  107,  u.  1,  ad  fin. 

parties  being  readent  bnt  not  domiciled  Bnl  actual  jurisdictioB  over  the  peraon 

in   England.     Bnt  see  Jwdgment  of  Sir  iif  tliedefendant.iH'BomeatatutoTyaubsli' 

Bobect  Phillimore  in   the  court  below,  tuce  therefor,  is  required  for  the  validity 

•ml  Jinentlng  opinion  of  Brett,  L.  J.,  <■  (tf  the  divorce  out  of   tha  Jurisdiction. 

a^eaL     It  would  seem,   moreover,  on  See  I«  Lueur  t>.  Le  t^ieur,  1  P.  D.  138 ; 

principle,  that  the  place  where  the  ofFeooe  Gamer  v.  GanKr,  66  Md.  127;  Hunt  v. 

it  ocmmlUed  is  immateriaL     The  stolMs  Hunt,  73  N.  T.  217,  237. 

o(IniabaadaDdwife,anMneat«d,bavda  In  Blumenthalo.Tuineiihota,  81  N,  J. 

«ltb  tke  panon,  and  0»  oonrta  of  what-  Eq.  186,  U  a^aaring  that  uUb»  yitf 
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eigo  tribunal  oat  of  the  United  States;  because  the  lex  loei  eon- 
traetut  ought  to  govern ;  and  if  a  divorce  by  a  judicial  proceeding 

691,  ii.  tliat  the  lez  loci  amtmeta*  ought  to  be  InToked,  vlien  tlie  question  !•  whether 
k  marriKge  whs  in  llic  first  iiiatanue  valid  in  l*Mr,  bdiJ  tlmi  tlic  iipprupriale  law,  bj 
which  the  diwoluUllily  of  tl\e  mBniage  w  to  be  determined,  oDglit  to  lie  tlwt  ol  Hat 
Bctoal  domicile. 

Thit  great  qoeetioii  hu  M  litt  lieen  settled  in  the  Gng^h  House  of  Lords,  in  con- 
fonnlty  with  the  piin^iple  of  tlie  Scotch  decisions.  In  Warrender  b.  Warrender 
(.!  Shaw  ft  Maclean,  189;  9  Bllgh.  8.<).  di^eiiiedin  the  Court  of  Session  in  Scotland, 
the  husband  was  a  natire  of  Scotland,  wliere  he  continued  to  retain  hl«  domicile.  He 
married  in  England  an  English  woman,  and  for  aduiterj,  committed  by  the  wife  id 
France,  he  sued  in  the  St.'olch  conrt  tor  a  divorce,  and  tlie  court  held  that  thej  had 
Jurisdiction  over  ihe  case,  and  diuolved  the  marriage,  and  the  decision  was  affirmed, 
on  appeal  to  the  House  ot  Lords,  in  I8ST.  Lord  Chancellor  Brougham,  in  his  opinion 
delirered  in  the  House  of  Lords  In  that  cue,  obaerred  ttiat  Lolley's  case  only  settled 

plained  to  stand  on  the  same  principle  as  raltd  in  other  stales,  although  the  hus- 

Dolpliin  E.  Bobini,  and  I'itt  v.  Pitt.   Slmw  band  was  domiciled  elsewhere.    ChceiEr 

K.  Attorney  General,  L.  R.  2  P.  &  D.  156,  t>.  Wilson,  9  Wall.  108.     See   Diison  v. 

IRl.    The  English  court  Las,  accordingly,  Ditaon,  4  R.  L  87  ;  Turner  v.  Turner,  44 

declhied  Jurisdiction  of  a  petition  by  an  Ala.  4S7  ;  Shreck  v.  Shreuk,  82  Tex.  5T8. 

Irishman,  on  the  ground  that  he  was  not  But  see  Beel  c.  Elder,  62  Penn.  St.  3D6; 

&in(i>/ii  domiciled  in  England.    Mauning  Colvin  u.  Reed,  65  Penn.  St.  37G;   Tel- 

i".  Manning,  L.  R.  2  P.  &  D.  223.     See  rerton   r.  Telvprion,   1   Sw.  &.  Tr.  674. 

Ditson  u.  Ditson,  4  R.  1.  87,  93.  See  further,  on  thi?  siiLjcct  of  this  note. 

In  America,  a  married  woman  may  Barber  «.  Barber,  21  How.  682;  Birt  d. 

acqnire  a  domicile  different  from  that  of  Boutinez,  L,  B.  1  F,  A  D.  487  j  Leith  v. 

her  husband  for  the  purpose  of  founding  LellU,  30  If .  H.  20 ;  Smitli  n.  Smith,  13 

jurisdiction  for  proceedings  for  a  divorce.  Gray,  209 ;  Lyon  e.  Lyon,  2  Gray,  937  ; 

Thus,  a  divorce  which  was  decreed  by  McGiftert   n.    McGiffert,   31    Barh.   69; 

the  courts  of  Indiana,  on  the  petition  of  Vischer  b.  Vtacher,  12  Barb,  tifi ;  Tliomp- 

a  wife  domiciled  there,  after  tlie  husband  ion   v.  State,  28  Ala.    12;    Harriioa  d. 

had  appeared  and  answered,  and  which  Harrison,  20  Ala.  029;  19Ala.4B9;  Shaw 

was  vaUd  in  that  state,  was  held  to  be  v.  Shaw,  08  Uass.  lfi& 

was  domiciled,  and  only  the  plaintiff  re-  discolring  the  marriage.  Gamer  s.  Gar- 
sided  within  the  state,  the  court  refused  ner,  supra;  Eline  e.  Kline,  £7  Iowa, 
t(i  take  jurisdiction,  there  being  no  statute  386. 

providing  for  Uie  case.  Fortign  IHnona^ — The  law  is  ilill  no- 
lo Watkins  B.  Watkins,  186  Mass.  83,  settled  aa  to  how  far  foreign  divorces  are 
It  was  held  that  the  wife  might  be  re-  to  he  recognlied.  Admitting  that  a  wv- 
garded  as  havmg  a  separate  domicile  in  ereign  is  under  no  absolute  obligation  to 
a  suit  for  divorce  by  a  hnsband  who  had  recogniie  such  divorces,  it  still  may  be 
changed  bit  domicile  to  another  state,  and  doubted  whether  it  wonld  not  iiave  been 
that  Uie  domicile  of  the  wife  in  that  state  wiser  for  the  courts  to  apply  the  ordlnaiy 
gave  the  court  jurisdiction,  the  offence  mie,  that  a  foreign  jodgmeut  is  to  stand, 
having  been  committed  within  the  sUte.  nniesa  impeached  for  want  of  jnriadic- 
The  qnettioa  of  jurisdiction  Is  not  the  tion  or  other  oanse,  leAfing  It  to  the  leg- 
same  when  the  decree  goes  beyond  merely  islative  power  to  impose  snoh  condltloiH 
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in  one  of  these  United  States  be  entitled  to  a  different  cmadem- 
tion  in  others,  it  a  owing  to  the  force  which  the  national  compact 

tlMt  tn  EoglUli  marriage  cauld  not  be  dlnoWed  for  Engliih  purjxitet,  by  uiy  piDCe«4 
Ing  in  B  foreign  juriadictioii.  and  that  thedivorced  partj  wonld  still  be  entitled  to  tlw 
tight!  and  gnbject  to  the  diubiUtie!  of  •  mturfed  p«mm  In  England.  Bnt  he  held 
that  Lollcf'i  cue  waa  not  f oonded  aa  tound  {Hinciplei,  and  that  there  waa  an  irr^ 
coDcilable  ImmwUteocj  in  the  propoaiUon  that  the  Scotch  law  wa«  all-powertul  to 
make  a  valid  marriac^,  and  utterlj  Incompetent  to  diuolre  it ;  and  that  if  the  coorU 
oonld  recognixe  the  foreign  law  as  to  the  creation,  they  ought  equaHj  ai  to  the  reii^ 
•ion,  of  the  contract  of  marriage.  Tbe  deciaion  of  the  lords  in  thli  ewe  ewMtUlly 
orermled  Lollej't  caae,  and  latlled  that  Scotch  coorta  hare  juriedictioD  in  dlvone^ 
when  the  donUcite  baa  been  acquired,  without  tUTing  regard  to  the  native  counti7 
of  the  parUee,  or  of  their  marriage.  Tbe  dediion  and  the  order  for  reargnment,  in 
tbe  cate  of  Birtwhiatle  ».  Tardill,  infra,  209,  n.  (d),  hare  gone  far  to  diaembamaa 
tbe  coIU^oa  between  ZngUdi  and  forflga  l&w  from  «ome  of  Iti  moat  distieMing 

In  Doraer  v.  Dotm^,  7  Watti,  S49,  it  waa  held  by  the  Supreme  Conrt  of  Fentiayt 
vania  that  tiie  law  of  tbe  actual  domicile  of  the  part;,  at  the  Ume  of  commitling  tbd 
Injorj,  waa  tlie  mte  in  caae*  of  diTorce  for  eTerythiDg  but  the  original  obligation  of 
martiage;  and  tbat,  although  the  original  domicile  and  marriage  of  the  partie*  wen 

aa  wisdom  migbt  inggeat    In  fact,  thia  to  the  Judgment!  of  eveiy  other  atate.  It 

principle  haa  been  departed  from,  and  no  la  held  that  a  divorce  granted  in  a  state 

other  haa  been  mbitituted.  In  which  neither  of  the  partiei  wai  dont 

It  ii  now  aettled  that  the  men  fact  oiled  at  the  time,  will  not  be  recogniMd 

that  a  marriage  waa  Boglish  wlU  net  hj  the  court!  of  tbe  domicile,  at  leaat 

preclude  the  conrt  of  thedomiule  from  where  one  of  the  partie*  went  from  hi* 

granting  a  ^Torce  which  will  be  recog-  domicile  ao  aa  to  obtain  the  dlxorce  on 

Diced  In  England.    Harrle  r.  Famle,   0  gronndi  not  recognlied  aa  ralid  In  Um 

App.  Caa.  43,  and  a.  c  In  loww  oourta.  own  ilale.     It  h  laid  that  there  ii  no 

la  Uda  caae,  the  bwband  waa  Scotch,  jurisdiction  in  inch  %  caae.    Tan  Fouen 

and  married  In  England  an  English  lad/,  v.  Tbe  State,  ST  Ohio  St.  SIT ;  Sewall  v. 

and  returned  to  Scotland  to  U*e.    Bli  Sewall,  122  HaM.  IfiS. 

domicile  thnmgbonl  waa  ht  Scotland.   A  For  At  eonToee  propoaMon,  that  t 

Scotch  court  granted  a  divorce  for  an  divorce  granted  by  the  conrt!  of  tbe  dom> 

offence  cmmnltted  In  Scotland,  bnt  which  l<dle  will  be  recognixed  In  otiier  ftalea, 

waa  not  a  came  of  dhorve  ta  EngUnd.  aee  Roei  r.  Roti,  129  Mass.  248,  S48 ; 

The  dlToroe  was  held  valid  En  England.  Hunt  t>.  Hunt,  T2  N.  T.  21T.    Where  only 

The  caies  are  reviewed  at  some  length,  one  of  tbe  parliet  waa  domiciled  in  tbe 

bnt  no  general  principle  is  laid  down,  state  granting  the  divorce,  it  leemi  that 

In  Brigga  c.  Briggs,  6  P.  D.  lOS,  the  the  divorce  will  not  always  be  recognized 

English  court  refuied  to  recognize  a  dl-  In  the  state  of  the  domicile  of  tbe  other 

vorce  granted  in  Kansas  to  a  hwiband  party.     People  d.  Baiter,  TB  N ,  T.  T8> 

who,  aa  the  court  held,  had  not  changed  Comp.  BurUn  n.  Bhannon,  115  Maia.  4S8> 

hJa  dunicQe,  having  left  hia  wife  in  Eng-  And  sec  Loud  u.  Load,  129  Hais.  14. 

land  only  a  year  before.  Sea  f  urtlier,  ai  to  aeparale  domicile  of 

la  thia  country,  la  ipite  of  tbe  pro-  hnjbandandwifeforpnrpoaef  of  divorce, 

vlrfoB  of  Oie  federal  Can>titnti«ai  thai  Meilen  k  Uellen,  10  Abb.  V.  C.  820,  and 

(Mb  sUte  ihall  give  f idl  fakli  and  credit  trnta;  Brigga  s.  Blifg!,  6  P.  D.  1S8. 
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and  the  laws  made  in  pursoance  of  it,  give  to  the  records  and 
judicial  proceedings  of  other  states.  If,  however,  a  marriage  in 
New  York  should  be  dissolved,  oot  by  a  regular  judicial  sentence, 
but  by  an  act  of  the  legislature  in  another  state,  passed  specially 
for  the  purpose,  and  for  such  a  cause  not  admissible  here,  would 
Kieh  a  divorce  be  received  here  as  binding  ?  A  statute,  though 
not  in  the  nature  of  a  judicial  proceeding,  is,  however,  a  record 
of  the  highest  nature ;  and  in  some  of  the  states,  all  their  divorces 
are  by  special  statutes.  But  if  a  statute,  though  a  matter  of 
record,  was  to  have  the  same  effect  in  one  state  as  in  another, 
then  one  state  would  be  dictating  laws  for  another,  and  a  fearful 
collision  of  jurisdiction  would  instantly  follow.^  That  constmotion 
is  utterly  iuadiniKsible.     While  it  is  conceded  to  be  a  principle  of 

public  law,  requisite  for  the  safe  intercourse  and  commerce 
,'  118    of  mankind,  that  acts  valid  •  by  the  law  of  the  place  where 

they  arise,  are  valid  everywhere,  it  is,  at  the  same  time,  to 
be  understood  that  this  principle  relates  only  to  civil  acts  founded 
on  the  volition  of  the  parties,  and  not  to  such  as  proceed  from  the 
sovereign  power.  The  force  of  the  latter  cannot  be  permitted  to 
operate  beyond  the  limits  of  the  territory,  without  affecting  the 
necessary  independence  of  nations.  And,  in  the  present  case,  it 
is  to  be  observed  that  the  act  of  Congress  of  the  26th  of  May, 
1790,  0. 11,  prescribing  the  mode  of  authenticating  records,  only 
declares  the  faith  and  credit  to  be  given  to  the  records  and  judi* 
cial  proceedings  of  the  court*  in  the  several  states ;  and  the  sup- 
plementary act  of  the  27th  of  March,  1804,  c.  56,  relates  only  to 
office  books  kept  in  the  pnblic  offices,  and  has  no  bearing  on  this 
point.     But  if,  instead  of  a  divorce  by  statute  ex  directo,  the  act 

In  FennsrlTsnU,  the  court  hid  no  Jnrlidiction  of  s  caiue  of  divorce  slleged  to  hare 
been  committed  tn  Ohio  hj  the  liusband,  while  hii  domicile  wm  in  the  St^teofOhlo. 
Ch.  J.  OibMin  briefly  but  forcibly  Buitained  the  principle  of  the  dedalon.  So,  in  Ken. 
tucky,  it  li  held  that  no  etate  or  Dalian  hae  power  lo  diMolve  the  marriage  contnet 
Ix-'tween  citlzeni  of  any  other  stale  or  nation,  not  resilient  or  domiciled  within  Iti 
limit) ;  for  no  nation  could  preierve  its  social  order,  if  any  other  foreign  state  conli^ 
without  It*  consent,  dissolre  or  disturb  that  rooiC  important  domeBlic  institution  at 
marriage.  The  principle  that  no  foreign  power  can  control  the  marriage  contract!  of 
ton'ignen,  not  domiciled  within  its  jurisdictional  limits,  was  clearly  illustrated  in  the 
opinion  of  Ch.  J.  Robertson,  and  it  ri'sts  upon  the  soundest  basis  of  policy  and  aoT- 
creignty,  and  a  decree  of  divorce  was  held  to  be  Told  agiUnst  a  bueband  who  wu 
never  domiciled  In  the  state.    Haguire  v.  Magulre,  7  Dana,  181. 

)  But  statotet  of  thU  cUm  are  in  sub-     ColonMj's  remarka  In  Shaw  ■■  OoMl, 
■Unce  judicial  proce«dlngi.      See   Lord     L.  R.  8  H.  L.  5G,  91. 
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shonld  refer  a  Bpecial  case  to  a  court  of  justice,  with  directions  to 
inquire  iuto  the  fact,  and  to  grant  a  divorce,  or  withhold  it,  as  the 
case  might  require,  would  that  be  a  judicial  proceeding,  to  which 
full  effect  ought  to  be  given  ?  A  number  of  embarrassing  qaes- 
tions  of  this  kind  ma;  be  raised  od  this  subject  of  interfering 
jurisdictions,  and  some  of  them  may,  probably,  hereafter  exercise 
the  talents,  and  require  the  application  of  the  utmost  dist-reUon 
and  wisdom,  of  the  courts  of  justice.  I  have  done  as  much  as 
becomes  the  dutj'  which  I  hare  aasamed,  in  bringing  into  view 
the  most  material  decisions  which  have  taken  place,  and  stating 
the  principles  which  have  been  judicially  recognized,  (a) 

3.  SSeot  of  FoTdcD  JodBmants  and  aolts. —  (1.)  Foreign  Judgmentt. 
—  In  cases  not  governed  by  the  Constitution  and  laws  of  the 
United  States,  the  doctrine  of  the  English  law  generally,  and  with 
Bome  few  exceptions,  is  the  law  of  this  country,  as  to  the  force  and 
e£Fect  to  be  given  to  foreign  judgments.  I  shall  probably  take 
occasion,  in  subsequent  parts  of  these  lectures,  to  consider  the 
effect  to  be  giveu  here  to  foreign  contracts,  foreign  assignments, 
foreign  oEBcial  acta,  and  other  various  transaoUons  in  the 
course  of  bnsiiiess,  as  the  subjects  to  which  *  they  can  be  *  119 
applied  may  render  easy  and  pertdnent  the  consideration  of 
this  branch  of  municipal  and  general  jurisprudence.  At  present 
it  will  be  sufficient  to  show,  in  connection  with  this  inquiry,  that 
the  Englbh  law  is  exceedingly  if  not  peculiarly  liberal,  in  the 
respect  which  it  pays  to  foreign  judgments,  in  all  other  cases, 
except  the  case  of  a  foreign  divorce  of  an  English  marri^e.  As 
early  as  the  reign  of  Charles  11.,  Lord  Chancellor  Nottingham 
muntuned,  in  the  House  of  Lords,  in  Cottingham's  case,  (a)  that 
a  foreign  decree  of  divoroe,  in  the  case  of  a  foreign  marriage,  was 
conclusive,  and  could  not  be  opened,  or  the  merits  reexamined. 
It  was  against  the  law  of  nations,  he  observed,  not  to  give  credit 
to  the  jndgmeots  and  sentences  of  foreign  countries,  till  they  be 

(a)  In  Tolen  v.  ToUn,  2  Btackf.  (Ind.)  407,  »  divorce  a  vinoda  for  adultny  wu 
MMtalned  m  Indiana,  though  the  pnrties  irere  married  In  mother  state,  where  they 
redded,  and  the  cause  of  dlrnrce  ftroae  there,  and  the  defendant  continued  lo  reside 
there,  and  had  coiutructive  notice  onl;  nf  the  *nit  of  hit  wife  for  a  diToroe  by  pub- 
UcaUon;  batihehad  for  some  jzKn  been  a  baaajiit  cA&tea  of  Indiana,  and  acquired 
»  domicile  animo  manendi.  The  decinlon  was  founded  npon  the  authority  of  the 
■tatnte  of  1831,  which  alloved  suita  for  a  divorce  for  Juit  caiue  to  all  penons  who 
had  leaided  in  the  atale  one  year,  and  at  against  non'reddentt,  on  giving  conitrocUve 
notice  by  publication. 

(«)  Hota  to  2  Swanst.  213,  from  Lord  Nottii^;bara'i  USS. 
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reversed  hj  the  law,  and  according  to  the  forms  of  those  ooantries 
wherein  they  were  giTan.  He  referred  to  Wier't  eaat,  6  Jaji. 
L,  (ft)  wherein  ft  jadgment  in  debt  having  been  rendered  in  Hol- 
land against  an  Bngltshman,  he  fled  from  execution  to  England, 
and  the  judgment  being  certified,  the  defendant  was  imprisoned  in 
the  admiralty  for  the  debt,  and  the  K.  B^  upon  /uU>eas  corpiu,  held 
the  imprisonment  to  be  lawful,  and  that  "  it  was  by  the  law  of 
nations  that  the  justice  of  one  nation  should  be  aiding  to  the  joa- 
tice  of  another  nation,  and  the  one  to  execute  the  judgments  of 
the  other."  It  has  become  a  aettled  principle  in  the  English 
courts,  that  where  a  debt  has  been  recovered  of  a  debtor,  under 
the  procesB  of  foreign  attachment,  fairly  and  not  collusively,  the 
recovery  is  a  protection  to  the  garnishee  against  his  original  cred- 
itor,  and  he  may  plead  it  in  bar.  (c) 

A  distinction  has  been  taken,  sinco  the  time  of  Lord 
'  120  Nottingham,  between  a  suit  "  brought  to  enforce  a  foreign 
judgment,  and  a  plea  of  a  foreign  judgment  in  bar  of  a 
f^sh  suit  for  the  same  cause.  No  sovereign  is  obliged  to  execute, 
within  his  dominion,  a  sentence  rendered  out  of  it ;  and  if  execu- 
tion be  sought  by  a  suit  upon  the  judgment,  of  otherwise,  he  is  at 
liberty,  in  his  courts  of  justice,  to  examine  into  the  merits  of  such 
judgment ;  for  the  ofEect  to  be  given  to  foreign  judgments  is  alto- 
gether a  mattM  of  comity,  in  oases  where  it  is  not  regulated  by 
treaty.  In  the  former  case  of  a  suit  to  enforoe  a  foreign  judg- 
ment, the  rule  is,  that  the  fore^  judgment  is  to  be  received,  in 
the  first  instance,  as  prima  faeie  evidence  of  the  debt ;  and  it  lies 
on  the  defendant  to  impeach  the  justice  of  it,  or  to  show  that  it 
was  irregularly  and  unduly  obtained.  This  wne  the  {ain<uple 
declared  and  settled  by  the  House  of  Lords,  in  1771,  in  the  case 

(()  1  RoL  AW.  UOt  pL  13. 

(e)  Le  ClHTgUer  o.  Lrach,Doag.  170;  Cleve  a.  HUIb,  Cooka't  B,  L.843;  Alhn 
v.  DuDdu.  S  T.  K.  12fi;  U'Duuel  v.  HaghM.  8  East.  S6T;  Hmxhant  >.  Smith, 
S  Cunp.  IB ;  Bnbree  >.  Hamw,  6  JoIum.  101 ;  Hobnei  u.  Renuen,  4  JoliDi.  Cfa.  400. 
Vfheit  proceediag*  v«  ta  nm,  all  penoiu  vbo  could  haTo  uaerted  ft  right  to  the 
proper^  beooaie  parties  hf  the  mooitiaa;  ftod  ftll  Judgment*  founded  upon  inch 
proceeding*,  whether  they  n0u4  real  or  penontt  propertj,  being  wfthln  the  jurlt- 
ifictlHi  of  (he  eoar^  are  held  Taltd  Mid  binding,  u  being  rtt  jadieata  In  CTery  other 
country.  In  reapeot  U>  all  natten  of  tight  and  title,  transfer  and  dlipoiltlon  of  tbe 
pnip<irt7.  Bow  >.  Hiinely,  4  Craoch,  241 ;  T  Id.  430,  •.  p. ;  Grant  v.  irLMhUn, 
4  JohM.  84 ;  Cmte  Philipics,  put  2,  tea  23,  dtod  ud  prored  on  trial  ai  eontftfaiing 
the  lamo  and  the  true  Spaniab  law  on  the  point;  8  Blnney,  980,  note ;  Baadno  «. 
M,  4  Ia.  si. 
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of  iSfawIatr  T.  Frater,  upon  an  appeal  from  the  Court  of  Session  in 
Soodand.  (a)     Bat  if  the  fonigfn  jadgment  baa  been  pronounoed 

(a)  Otcd  in  the  cue  of  the  Ducheu  of  SiagtVoa,  11  State  Tr.  bj  Uarg.  222;  Mid 
•1m  in  Walker  v.  Witter,  Doug.  1 ;  ud  in  Gaibnlth  t>.  Nerlile,  lb.  6,  note.  See  ^m 
Lud  Ejeajoa't  aplnion  In  thit  latter  cue,  6  Gut,  476,  note ;  and  alio  Lord  HanaBd^* 
opiBion  Id  Waiker  r.  Witter,  and  the  opfauom  of  Buller,  J.,  in  Galbraith  v.  NeTiDe; 
«iid  tha  opinion  of  Lord  Cb.  J.  Eyre,  in  Philip*  v.  Hnoter,  2  H.  Bl.  410 ;  HtOl  v. 
Odber,  11  Eait,  124.  But  in  Martin  a.  NicoUi,  3  Sira.  458,  the  Vice-ChaDceUor  hu 
undertaken  to  controrert  the  doctrine  in  SlDcUlr  d.  Fiuer,  and  he  held  that  a  foreign 
judgment  conld  not  be  qoeatiooed,  not  wtxfi.j  wImu  ll  mom*  In  coUatendl/,  or  bf 
w«r  ^  defcnc:e,  but  In  a  auit  brougbt  direcit;  upon  It  to  enforce  IL  It  it  reqniiite, 
bowerer,  in  order  to  recognize  and  give  effect  in  anj  way  to  a  foreign  judgment,  that 
the  conrt  which  pronoonced  it  waa  competent  to  the  case,  and  bad  due  and  lawful 
JnriadiisUon  orer  the  cauie  and  the  partiea,  and  that  there  Ixul  been  regular  Judicial 
proceedingt ;  and  thk  It  the  caae  whether  the  proceedingi  which  led  t«  ttie  judgment 
be  m  nm  or  ui  perxuum.  Sawyer  d.  The  Maine  F.  &  H.  Int.  Co.,  12  Bfam.  801 ; 
Bmdttreei  V.  Neptune  Int.  Ca,3Snmner,600;  Sioiy'tComu.  on  Uie  Conflict  of  I«wi, 
ISg  CSA-GOO;!  see  alio  lupra,  i.  261,  n.  b.  The  pre^nt  InclinatioD  of  the  Englith 
court!  is  in  ooufonnity  with  the  opinion  of  the  Vice-Chancellor.  Lord  EUenborough, 
in  Tarleton  v.  Tarleton,  4  H.  &  S.  21 ;  Ouinneu  v.  Carroll,  1  B.  &  Ad.  469 ;  Beoquet  v. 
McCarthy,  2  id.  B&l ;  tee  alto  Starkie  on  Evidence,  L  20B,  [pt  2,  c  S,  IL]  The  argn-- 
nentt  and  authoriUea  for  and  againtl  the  latter  doctrine  of  the  Englith  courti,  that 
■  fore^  Judgment,  regularly  obtained,  it  couclutlve  <x  aaitittt  gmtlmm,  ai  well  where 
II  it  eought  to  be  enforced  aa  when  It  It  iaterpoted  hy  way  of  plea,  are  fully  and 
•biy  ttaled  and  considered  in  Southgate  f .  Moatgomerie,  b  the  Scotch  court  at  Bdin- 
bn^,  in  18S6.  Tbe  lord  ordinary  (Jeffrey)  decided  tliat  foreign  Judgments  wen 
only  prima  fade  cTidence  of  the  clnim,  and  the  discuttiont  alluded  to  were  on  appeal 
from  that  dediion.  It  would  seem,  from  the  cue  of  Smith  n.  Kleolli,  6  Bing.  N.  C. 
SOS.  that  the  Englith  count  are  returning  to  the  old  doctrine  of  Maaifleld,  Eyie, 
■ad  Eenyon,  that  in  attumptlt  on  a  foreign  Judgment,  the  Judgment  It  only  ^'na 
/ocu  evidence  of  the  debt.  In  Boolditcfa  a  Donegal  (8  Bllgh,  801),  theretult  of  the 
Judgment  of  the  Houte  of  Lords  wae,  that  tha«  were  catei  in  wlikdi  it  wm  competent 
for  the  court  to  look  into  the  ground  and  reasoai  of  the  foreign  Judgment,  and  latlafy 
itadf  at  to  the  law  of  tbe  country.  And  In  EJMter  ■.  Sapte  (1  Curl^  001),  in  tho 
pren^atiT«  court  of  Chaterbnry,  Sir  Herbert  Jcumt  admitted,  thU  under  certain 
eiicwnatanoet,  u  where  Aero  wu  a  qneaUoa  m  to  juriadiclian,  or  wliether  the  par^ 
waa  dted  aooordlng  to  law,  and  for  aotne  other  pnipoae,  a  forelga  decree  might  ba 
azamined,  bat  that  It  could  not  be  opened,  in  older  to  examine  by  your  own  li^ti 
and  knowledge  wbelher  a  foreign  judgment  waa  pronounoed  on  good  ground  or  not. 
Sea  alao,  on  thb  labject.  Bradttreet  c.  Neptune  Int.  Co.,  8  Sumner,  000  j  the  I^w 
Bepoiter,  No.  2,  for  January,  ISM;  Prloe  «.  Dewhurat,  S  Sim.  £79.  Mr.  Jualice 
S(oi7  reatont  ilntngly  in  favor  of  the  latter  doctrine  of  the  abiolnle  concluuTeneia 
af  forel^  Judgmeati  (Cemm.on  tke  Conllictof  I^wt  [S  007]);  and  that  ii  certainly 
the  more  Don TOuient  and  the  tafeit  rule,  and  Uie  mott  contittent  with  lound  principle, 
except  in  catet  In  which  Che  court  which  pronounced  the  Judgment  hu  not  due  Jorit- 
diction  of  the  cate,  or  of  the  defendant,  or  the  proceeding  wat  in  fraud,  or  founded 
In  palpable  mittake  or  irregularity,  or  bad  by  the  law  of  Uie  m'  jurffooitt ;  and  in  aU 
tacfa  caaea  tbe  Jntlioe  of  the  Jadgment  ought  to  be  impeached.  Not  only  Vattri,  bat 
Hnbamt  and  oUier  dtfliam  cited  by  Henry  on  Foreign  Law,  maintain  the  cntiro 
▼alldity  of  foreign  jndgmenta  in  eveiy  other  aowtky.    Tattal,  b.  3,  c  7,  aec.&4,fi6; 
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bj  a  court  possessed  of  competent  jiiriBdiotion  over  the  oanse  and 
the  parties,  and  carried  into  effect,  and  the  losing  parties  institate 
a  new  euit  upon  the  same  niatter,theplea  of  the  former  judgment 
constitutes  an  absolute  bar,  provided  the  subject,  and  the  parties, 
and  grounds  of  the  judgment,  be  the  same.  It  is  a  ret  judicata, 
which  ia  received  as  evidence  of  truth  ;  and  the  exceptio  rei  Judi- 
cattB,  as  the  plea  is  termed  in  the  civil  law,  is  final  and  conclu- 
sive. (6)  This  is  a  principle  of  general  jurisprudence  founded 
on  publio  coDvenience,  and  sanctioned  by  the  us^e  and  cour- 
tesy of  nations,  (e)  ^    The  rule  of  the  English  law  has  been 

Hobenu,  de  Coomcta  Legnm,  lib.  1,  tiL  3,  *ec.  8,  0;  Henr7  oq  Foreign  I^w,  74,  TB, 
79.  In  BottOD  Indl&  Bobber  Futory  v.  Hoit,  14  Vermont,  92,  tt  vu  held  that 
Mininpsit  ITU  not  the  proper  action  oa  a  jodgment  ol  another  ilate,  bnC  it  (hotdd  b« 
debt  on  the  record  of  the  judgment.    See  w/tb,  i.  260. 

(£]  Hoghea  v.  Comeliiu,  Hajm.  4TS  j  s.  c.  2  Show.  232 ;  Burrowi  v.  Jemino,  Sir. 
7SS;  HamiltoD  v.  The  Dutch  Eait  tndfa  Companj,  8  Bro.  P.  C.  bj  Tomlini,  264; 
Lothian  ■•.  HenderMm,  3  Bo«.  li  F,  199  j  Graham  v.  MaiweU,  2  Dow,  314 ;  Lord  Ch. 
J.  Eyre,  in  PhiUpa  v.  Hunter,  2  H.  Bl.  410;  Tatlelon  i>.  Tarleton,  4  M.  &  a  20; 
TbompHm  v.  Tolmia,  2  Peteia,  167 ;  Lalanne  o.  Horeau,  13  La.  437. 

(c)  Yattel,b.2,  c7,aec&l,S6;  Marteiii,Law  of  NaUoni.b.  3,c.S,iec.20;  EnkL 
Init.  of  Scots' Lawi,  U.  736 ;  Eame'i  Pr.  of  Bqaity,  ii.  366 ;  or.b.  3,  c.  B,  lec  6;  note* 
to  ToL  L  p.  6,  of  Uore'i  ed.  of  Lord  Stair*!  loatitatioiu.  A  Judgment,  wliiie  it  atandt, 
cannot  be  impeached  bj  the  partiei  or  privies  lo  the  record,  in  a  collateral  action,  or 
in  another  court  Thii  is  a  general  principle.  De  Medina  t>.  Orore,  [10  Q.  B.  152 ; 
lb.  172.] 

1  FomgnJud!piiailt.  —  (a)  Jvradiaiat.  0  Wall.  612;  Schibsbj  a.  Weitenholt, 
—A*  to  th«  eftoct  of  Judgments  of  one  of  L.  R,  6  Q.  B.  15G.  i* 
tbeUntced  Statesiotbeconrtsof  another,  [b)  Fraud.  —  Foreign  Judgments,  nn- 
see  I.  202,  n.  1.  A  foreign  Judgment  ma7  like  tlie  Judgments  of  one  of  the  United 
bie  Impeached  for  want  of  Jurisdiction  or  States  in  the  courta  of  another,  may 
notice,  Dolwlthstaoding  the  absent  de-  be  Impeached  for  fraud.  Aula,  100,  u.!; 
fendant,  not  being  a  subject,  was  serred  Bank  of  Australasia n.lfias,  ISQ.  B.  717; 
with  all  tha  formalities  rrqnired  bj  the  Bheddenr.  Patrick,  IHcQ.  636;  [Ochsen- 
foreign  law,  so  that  (be  Judgment  oould  beini>.  Papclier,8L.S.  Ch.  696;)  Dobwu 
not  be  impeached  there.  For  the  ground  v.  Pearce,  3  Keraan,  1S0  (states  the  iwin- 
of  enforcing  it  is,  that  It  imposes  a  duty,  dple,  bat  It  wm  an  intei^state  case,  and 
which  llie  domestic  court  recogniies,  and  Hems  inconsistent  with  Oiristma*  *.  Baa- 
it  would  not  recogniie  the  power  of  ■  m11,  5  WalL  290).  In  Perrj  e.  Meddow^ 
foreign  court  to  bind  persons  not  subject  croft,  10  Beav.  122,  an  Infant  who  waa 
to  the  Jurisdiction.   Bischott  n.  Wethered,  bastardized   hj  a    tenteace   of  nnllilj, 

x*  Pennojer  v.  Netf,  06  U.  S.   714 ;  ant  was  domiciled  in  the  foreign  Jutisdio- 

HcEwao    a.    ZImmer,   38    Hich.    706 ;  Hon,  though  retldeot  abroad.    Euot  *. 

Rousaillon  v.  Rouslllon.  14  Ch.  D.  361.  Uont,  72  N.  T.  217. 
But  tills  rale  does  not  bold  if  the  defend- 
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*  very  generallj  recognized  in  the  courte  of  justice  in  this  *  121 

oonntry,  in  cases  not  a£Fected  b;  the  Constitution  and  law 

of  the  United  States,  (a)    There  is  one  exception  in  tlie  juriu- 

(a)  Hitchcock  &  Fitch  p.  Ajcken,  1  Ckinet.  WO  i  Qtax  v.  Low,  1  Johna.  Cu.  Ul ; 
Taylor  v.  Bry dcD,  8  Johiu.  178 ;  Aldrich  v.  Kinoej,  4  Codd.  380 ;  BUtell  i>.  Biiggt, 
9  Mui.4e8;  WasbuigtaD,  J, 4 Cranch,  442 ;  Tsjtor  n.  Phelps,  I  Harr.  £  Gill,  402; 
Barney  ■>.  Patterson,  S  Harr.  ft  Johns.  1S2 ;  Story's  Comm.  on  the  Cooflict  of  Laws, 
(3  68S  e<  «C9.].  and  the  □umeroiu  catei  there  cciUected.     A  Jadgment  on  a  tnulee 

made  when  he  was  en  veatre  wi  mht,  w>4  e.  Terry,  6  C.  E.  Green  (2t  S.  J.  Eq.),  225, 

allowed  to  attenpt   to   Impeach   It   In  S27.    So  an  adjudication  by  the  court  of 

another  court  of  the  same  country  for  another  state  granting  a  dirofce,  that  tlte 

eoUnaion  between   the  partiea.  It  being  husband,  who   was   residing  within   the 

held  to  bind  him  unless  lie  conld  aroid  Jurisdiction  at  the  time,  was .  bona  fid» 

its  effect   SeeMeddowcroftB.  Uuguenin,  domiciled  there,  bai  been  conaida^  cott- 

4  Moore,  P.  C.  886.    Perhaps,  however,  elusive  against  a  second  husband  of  tiM 

fraud  in  obtaining  or  passing  a  foreign  divorced  wife,  in  a  eaose  of  nullity,  all^ 

judgment  r'a  rtm  could  not  be  set  up  Ing  that  the  formar  marriage  was  still  In 

•gainst  a  iom  ^a  purchaser  who  was  Ibrce.     And  It  was  further  held  that  he 

quit*  ignorant  of  it.    Castriqne  e.  Imrie,  could  not  set  np  ctdlnilon  of  the  parties 

L.  R.  4  H.  L.  414, 4SS.  to  the  divorce,  as  the  court  would  not 

(e)  MerUi.  —  A  foreign  Judgment  be-  make  an  adjudication  as  to  the  atatm  <4 

tween  the  same  parties,  tmder  which  the  the  defendant  and  of  the  former  husband, 

defendant  has  paid,  Is  eoncloslve  on  tiie  wlio  was  not  before  the  court,  contrafflo- 

merits  when  pleaded  In  bar.    Barber  v.  tory  to  that  already  made  In  the  other 

iMub,  6  C.  B.  jr.  s.  OS.    But  it  Is  not  a  state.    Elnnier  d.  Kinnler,  45  N.  T.  686, 

bar  on  the  ground  that  it  has  merged  the  640,  S43.    And  generally  a  Judgment  ia 

original  cause  of  action,  Lyman  d.  Brown,  ranis  conclusive  gainst  all  the  world  if 

2  Curtis,  660  J    and   where  the  foreign  the  sobject-matler  was  so  situated  as  to 

Jndgmoit  was  for  the  defendant,  it  was  he  within  the  lawful  control  of  the  stale 

held  that  it  should  have  been  alleged  to  under  the  authority  of  which  the  court 

be  conclusive  between  the  parties  where  tits,  and  the  sovereign  anthority  of  that 

obtained,   Frayes  i:   Worm*,  10   C.   B.  state  had  conferred  on  the  court  Jurlsdio- 

V.  a.  140.    A  foreign  Judgment  Is  equally  iioa  to  decide  as  to  the  diapoaition  of  the 

conclusive  when  sued  upon.     Bank  of  thing,  and   the   court  acted   within   Ita 

Australasia  v.  Nias,  IS  C^  B.  717 ;  Kelsall  Jurisdiction.     This  was  so  held  by  the 

■>.  Marshall,  1  C.  B.  h.  b.  241,    So  it  is  aa  House  of  Lords  hi  the  case  of  a  sale  of  an 

to  the  ^alM  of  a  person  domiciled  within  English  ablp  decreed  by  a  French  court 

the  Jnris^ction  of  the  court  rendering  it.  In  consequence  of  a  misapprehension  of 

DogUoni  t>.  Crispin,  L.  O.  1  H.  L.  SOL  the  English    law.    Caatrique   v.   Imrie, 

(But  iJafiM  if  a  conception  of  uncertain  L.R.4B.  L.4I4,44B.    Hobba  v.  Henning, 

limiu.     See  AusUn  on  Juriip.  Sd  ed.  075,  dted  hi  the  last  case,  wIU  be  fbnnd  IT 

Table  II.  note  3,  C.  b ;  Spencer  >>.  Wil-  C.  B.  h.  b.  701.  See  Qodard  v.  Gray,  L.  B. 

liBma,L.B.2P.&D.2S0.)  Perhaps  thials  6  Q.  B.  180.     [And  It  seems  such  Jndg- 

the  reaaoa  why  a  wife  by  a  previous  mar-  ment  may  be  enforced  by  an  auxiliary 

rlage  waa  allowed  to  intervene  In  a  libel  proceeding  in  mn  in  the  foreign  court, 

for  divoToe  hi  WUie  o.  White,  106  Mass.  The  Qty  of  Mecca,  6  P.  D.  28 ;  0  P.  D. 

326.    See  7  Am.  l«w  Bev.  160 ;  HcClurg  lOa.J 
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pradence  of  some  of  the  States,  as  to  the  force  aod  effect  of  fote^ 
Bentence8  in  the  prize  courts  of  admiralty,  bearing  apon  Deutral 
rights.  While  those  aenteoces  are  regarded  in  the  courts  of  the 
United  States  ao  binding  and  conclusive  upon  the  same  ques- 
tions, (&)  there  has  been  some  difference  of  opinion,  and  some 
collisions  on  this  point,  in  the  deciiiioiiii  in  the  state  courts.  (<?} 
The  we^ht  of  judicial  authority  t^ipeara,  however,  to  be  decidedly 
in  favor  of  the  binding  force  and  universal  applicatioD  of  the 
doctrine  of  the  English  law.  (d) 

prooen  in  on«  lUte  will  protect  the  tnutee  In  a  tnit  Id  Mother  ttate  for  the  mum 
debt.    Ocean  Im.  Co.  e.  PortfmoDth  R.  B.  Co.,  8  Uet.  42a 

(b)  Crondton  e.  Leonard,  4  Craach,  «M;  Rote  v.  Hlmelj,  lb.  241;  Hadwn  r- 
Onettier,  lb.  2dS ;  Bradatreet  v.  Tbe  Neptune  Ins.  Co.,  3  Bamoer,  000. 

(c)  Tbej  were  declared  to  be  ooncIiulTe,  according  to  the  Engliih  rale,  upon  die 
qneition  of  oeairal  propert]',  lu  a  lubiequent  inlt  upon  the  policj  of  Iniurance,  hy 
tbe  uonrti  of  law  in  New  York.  Lndlows  v.  Date,  1  Johns.  Cat.  16 ;  VandenheuTel  k 
United  In(ur*nc«  Companj,  2  Id.  127.  But  the  doctrine  In  thoae  caiea  wri  rexened 
In  tbe  Court  of  Error*,  2  id.  4&1.  Tbey  were  declared  to  be  concluaire  bj  tbe 
SapreDieCourlof  FeDnijlTaniBilo  1  Binn.  299, note;  bntUwlegulainreof  that  itale, 
b;  an  act  puaed  In  Hnrcb,  1309,  declared  that  tliej  ihould  not  be  held  coacluaiT& 
The;  were  held  to  be  Unding  hi  South  Carolina,  2  Bay,  242 ;  hi  Conoectlcat,  1  Daj , 
142;  In  Maaiachnntti,  6  Hau.  277  ;  hi  Maryland,  Onf  r.  Swan,  1  Hkrr.  &  Jobm. 
142  i  bnt  an  act  of  the  legiiUtnre  of  Maryland,  hi  1B13,  c  lU,  reduced  the  Mnteneei 
of  uondemnation  of  foreign  prlie  courta  to  the  character  «f  prima  Jacu  proof.  The7 
were  held  conduiire  in  Cuculia  v.  Loniaiana  Int.  Co.,  17  Martin  (La.),  464. 

{d}  AdmiralEj  conrti  being  courts  of  the  law  (tf  naliona,  their  teal  is  Jadidallj 
taken  notice  of  In  the  courta  of  other  countrlei,  without  potitive  proof  of  ita  antlMD- 
tidtj',  Teaton  i'.  Fry.  &  Cranch,  SSb,  843;  Thonip«io  e.  Stewart,  S  Conn.  171; 
though  the  rule  ia  different  aa  to  the  aea]  of  other  foreign  courta,  and  it  mnat  be 
proTed,  like  any  other  fact,  Belafield  r.  Hand,  3  Johni.310i  De  Sohr;  D.DelAittre, 
2  Harr.  t  Johni.  102 ;  Henrj  c.  Ade;,  3  Eaat,  221.  The  queatlon  touching  the  efCect 
of  foreign  judgment!  \\»»  been  frpqucntly  and  very  eztenaiTel;  and  profoundly  dii- 
cntaed  before  the  Frencli  iribuniila ;  and  it  ia  aurpriiing  to  obaerre  the  rery  Uttle 
reapect  or  comity  which  lias  lutherto  been  afforded  to  the  judicial  dedaiooi  of  foreign 
nations,  In  to  enlightened,  lo  polished,  and  to  commercial  a  country  as  France. 

The  French  juriaprodence  on  thia  subject  disclaimed  any  authority  derived  from 
the^ua  gfuliam,  ard  it  waa  placed  entirely  upon  the  basia  of  the  royal  ordinance  of 
1629.  That  ordinance  declared  that  foreign  judgments,  for  whateTcr  catise,  ahonld 
not  be  deemed  to  create  any  lien,  or  have  any  execution  in  France  ;  and  that,  notwith- 
standing the  Judgments,  Frenchmen,  against  whom  they  might  have  been  rendered, 
should  not  he  affected  by  them,  but  be  entitled  to  have  their  rights  discussed  cb  mm, 
equally  as  if  no  such  Judgment  had  been  rendered.  Opinions  to  that  effect,  given  by 
several  celebrated  advocates  of  the  parliament  of  Paris,  as  early  aa  1M4,  are  pub- 
tished  in  the  appendix  to  Henry's  Treatise  on  Foreign  Law,  puMisbed  at  London, 
1S2S. 

Emerigon  (Tr^td  dei  An.  c.  Iv.  sec.  8,  e.  xii.  sec.  SO)  said  that  the  rule  applied 
equally  in  favor  of  strangers  domiciled  in  France,  and  it  applied  whether  the  French- 
man be  the  plaintiff  or  defendant ;  bnt  aa  to  foreign  jndgmenia  between  sbangera, 
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(2.)  Qf  Lit  Pendetu. — A  Ua  penden»,heioT6  the  tribonala  of 
another  jarisdiotion,  has,  in  cases  of  proceedingd  in  rem,  been 

Uiej  mi^t  be  execated  in  France,  wlthont  any  examuuicioQ  of  the  merits.  The  prin- 
ciple in  the  dHl  and  French  law  ia,  that  a  Judgment  U  concliuive  ool;  between  the 
partiel. 

It  hat,  howcTer,  been  a  vexed  qaeition,  wliethsr  foreign  Judgmeutt,  ■■  between 
■tnogert,  were  entitled  to  an;  notice  whaterer,  or  were  to  receive  k  blind  execution 
without  looldng  Into  their  meriti.  There  leemi  to  have  been  mnch  vibration  of 
opinion,  and  doubt  and  imcertBint;,  on  thii  point. 

In  the  elaborate  argument  which  U.  Merlin  delivered  before  the  court  of  caisation, 
in  the  caie  of  Spohrer  v.  Moe,  and  which  he  liaa  pre«erved  entire  in  hii  Questions  de 
Drolti  tit  Jngement,  aec.  14,  he  showed,  bj  many  Judicial  precedents,  that  the  French 
Uw  IJarlifrudtiuie  dtt  amu)  had  been  uniform  from  the  date  of  tlie  royal  ordinance 
down  to  this  day ;  that  nothing  wliich  had  been  Judicially  decided  nnder  a  foreign 
Joriadiction  had  anj  effect  in  France,  and  did  not  afford  any  ground  or  color  even  for 
the  exeeplia  rd  judicata.  Be  maintained  that  the  law  did  not  distinguish  between 
casei,  for  that  all  foMign  Judgments,  whoever  might  be  the  parties,  whether  in  favor 
or  against  a  Frenchman  with  a  stranger,  or  whether  between  strangers,  and  whether 
the  Judgment  was  by  default,  or  npon  confession  or  trial,  were  of  no  avail  in  France, 
and  the  jurii/inidaia  da  antti  rejected  every  such  distinction.  Whenever  this  rale 
liad  been  suspended,  it  had  been  occaMoned  by  the  force  of  special  treaties,  such  aa 
that  between  France  and  the  Swiss  cantons,  in  ITTT ;  or  accorded  by  way  of  i^d- 
procity  to  a  particular  power,  such  as  In  the  case  of  the  Duke  of  Lorr^e,  in  1TS8. 
The  Judgment  of  the  court  of  cassation,  on  appeal,  rendered  in  the  year  IS  of  tlie 
French  republic,  was,  that  the  foreign  Judgment,  in  that  case,  in  which  a  Frenchman 
was  one  of  the  paitiet  and  a  Norwef^an  the  other,  was  of  no  effect  whatever.  (Viit 
Repertoire  de  Jurisprudence,  tit.  Jngement,  sec.  0 ;  Queationa  de  Droit,  h.  t.  sec.  14.) 
Afterward,  in  the  case  of  Holker  v.  Parker,  decided  hi  the  court  of  cassation  in  1819, 
it  was  settled  upon  the  authority  of  the  new  Code  Civil,  nos.  2123and  2128,  and  of  the 
Code  de  Procedure,  n.  646,  that  the  Ordinance  of  1829  no  longer  applied,  and  that  the 
codes  made  no  distinction  among  foreign  Judgments,  and  rendered  them  all  exeaOery, 
or  capable  of  execution  in  France,  after  being  subject  to  reexamination ;  and  whoever 
•ought  to  enforce  a  fcn^ign  judgment  must  show  the  reasons  on  which  it  is  fonnded. 
{  Yidt  Questions  de  Droit,  par  H.  Herlin,  tiL  JugemenC,  sec.  14.)  Id  that  very  case  It 
had  been  previously  decided,  by  the  court  of  the  first  instance,  at  Paris,  io  1815,  that 
a  foreign  Judgment  was  to  be  regarded  as  definitive  between  strangers,  and  to  be 
executed  in  France,  without  tlieir  courts  being  permitted  to  take  cognizance  of  the 
merits.  The  Royal  Court  of  Paris,  in  1316,  on  appeal,  decided  otherwise,  and  declared 
that  foreign  judgments  had  no  effect  lnFrance,andthat  the  principle  was  unqnalifled 
and  absolute,  and  was  fonnded  on  the  sovereignty  and  independence  of  nations,  and 
could  be  invoked  by  all  persons,  subjects  and  strangers,  without  distinction.  The 
court  of  cassation,  on  a  further  appeal,  decided  that  they  were  to  be  regarded  nS 
nadb;  they  were  not  to  be  of  any  force  without  a  new  Investigalion  of  the  merits  ; 
fnrabtindsobmlislon  to  them  wonid  berepngnant  to  the  nature  of  judicial  tribunals, 
and  strike  at  the  right  of  sovereignty  within  every  independent  territory.  I  have 
•aid  that  the  rule  was  s«f  IW  In  that  case;  but  It  seems  to  be  difficult  loknow  whenor 
bow  the  rule  on  this  subject  can  be  deemed  settled  in  France,  for  the  conflict  of  opin- 
ions between  their  various  tribunals,  and  at  different  periodsof  time,  lieitraordinaiy. 
This  very  question,  whether  a  foreign  judgment  between  two  strangers  conldrecdre 
execution  In  France,wIthout  revision  or  discussion,  was  raised  In  January,  1824,  before 
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held  to  be  a  good  plea  in  abatement  of  a  suit.  ThoB, 
'  128   where  a  creditor  of  A.,  a  *  bankrupt,  bad,  bona  fide  and  by 

r^ular  process,  attached  in  another  state  a  debt  due  to  A. 
and  in  the  hands  of  B.,  it  has  been  held,  that  the  assignees  of  the 
baukrupt  could  not,  bj  a  subsequent  suit,  recover  the  debt  of 
B.  (a)  The  pendency  of  the  foreign  attachment  is  a  good  plea 
in  abatement*  of  the  suit.  (6)  *    In  such  a  case,  the  equity  of  the 

ft  tribunal  ftt  Puii,  between  Btackpoole  v.  Stftckpoole  and  others,  mnd  it  wu  detdded 
Id  the  negatiTe,  liter  a  diicuwion,  on  each  side,  distinsuiihed  for  depth  of  learning  and 
aluitreof  eloquence  not  to  be  (urpatied.  M.  TaallierTentnreitoconiider  theFtencb 
jurisprudence,  or  the  droit  public,  of  France,  ai  being  irrerocably  eitablished  b;  the 
decree  of  the  court  of  caMstion.  fn  1S19,  and  he  conaiden  It  ai  reiting  on  loond 
fonndatioQS.  Foreign  Judgment*  are  no  longer  absolute  nallitiei,  since  the;  can  be 
declared  executorj,  after  the  French  coarti  baTe  taken  cognizance  of  tlie  loeriti  ot 
them,  and  have  acted,  in  respect  to  them,  in  the  nature  of  a  conrt  of  appeals.  The 
rule  applies  to  all  foreign  judgments  without  distinction,  and  the  French  courts  will 
admit  the  proofs  taken  in  the  foreign  conrts  —  lemu  rtgil  actitm.  F!ife  Toullier's  Droit 
CiTil  Fran^ais,  suirant  I'ordr^  du  Code,  x.  not.  79-60.  The  Ft«nch  and  the  Englith 
law  have  now,  at  last,  approached  rery  near  to  each  other  on  this  interesting  head  of 
national  jurisprudence.  Thej  agree  perfecttj  when  the  foreign  Judgment  Is  lotight 
to  be  enforced ;  but  the  French  courts  will  not  permit,  as  thej  certainlj  ought,  a 
plea  of  a  foreign  judgment  id  bar  of  a  new  suit  for  the  same  cause,  to  be  concluilTe, 
If  faiilf  pronounced  by  a  foreign  court  having  a  Jariidictlon  confeaiedlj  compeient 
for  the  case.  So  far  the  French  jurisprudence  still  wants  the  true  spirit  of  Inler- 
oational  comit}'.  See  Merlin,  B^pertoire,  til.  Jngetnent,  sec.  6;  Pardesaiu,  Droit 
Commerclat,  t.  148S. 

(a)  Le  ChCTaiier  v.  Lynch,  Doug.  170. 

(6)  Lord  Holt,  in  Brook  t;.  Smith,  1  Salk.  280 ;  Embree  v.  Haooa.  6  Jobtw.  101 ; 
Carrol  v.  MlJonagh,  10  Martin  (La.),  609.     This  is  now  the  iccogoized  doctrine  in 

)  luPeni/nu.— ThetextlsconSmied  mond  v.  Bohn,  12  Ind.e07;  [Stanton  v. 

by  American  Bank  p.  EoUlns,  B9  Mass.  Bmbrey,  08  U.  a  648 ;  Allen  p.  Walt,  S9 

S13;  Whipple  v.  Rohbins,  97  Mass.  107;  HI.  666;]  nor  to  a  like  suit  in  the  United 

{Lawrence  e.  Remington,  6  Biss.  44.     See  Stales  courts  In  another  stale,  Wliile  v. 

Eddy  V.  O'Hara,  132  Mass,  G6.]     It  is  Whilman,  1  Curtis,  4M.    But  it  hai  been 

well  settled  Ibat  the  pendency  of  a  prior  held  olherwlte  when  the  prior  suit  was 

iidt  in  ptrtonam.  In  a  foreign  court,  be-  pending    in   the  court  of    the   state  In 

tween  the  same  parties,  for  the  same  which  the  United  Stales  coart  nfterwardi 

cause  of  action,  is  not  a  bar.     Cox  t>.  sued  in  was  sitting.    The  decision  wat 

Mitchell,  7  C.  B.  n.  a.  65 ;  Scott  b.  Lord  put  on  general  grounds.    Earl  «.  Hay 

Seymour,  1  B.  Js  C.  319;   [McHenry  v.  mond,  4  McLean,  S3S.     Lii  penden  is  no 

Lewis,   21    Ch.    D.    202.]      Neither   is  bar  if  the  second  suit  is  of  a  different 

the    pendency  of   such   a  suit    Id  one  nature  from  the  flnt     Thus,  a  pending 

Mate  of  the  Union  a  bar  to  a  like  suit  suit  in  /wnonan  In  Scotland  doe*  Dot  pre- 

in  another,  Seaven  v.  Clement.  28  Hd.  Tent  the  bringing  of  an  action  I'a  m  In 

426 ;    Smith  v.  Lathrop,  44   Penn.   6l.  England.    The  Bold  Bncdaugb,  7  Hoon^ 

S2e;  TeWerton  u.  Conant,  IB  N,  H.  123;  P.  C.  267. 
HaU;h  v.  Spoftord,  22  Conn.  486;  De  Ai^ 
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imtTJT"!  ^1  prior  eat  tempore,  potior  ett  jure,  forcibly  applies. 
Unleaa  the  plea  in  abatement  waa  allowed  in  such  a  case,  the 
defendant  vould  be  left  without  protection,  and  would  he  obliged 
to  pay  the  debt  twice ;  for  the  courts  which  had  acquired  juris- 
diotion  of  the  cause,  by  the  priority  of  the  attachment,  would 
never  permit  the  proceeding  to  be  defeated  by  the  act  of  the  party 
going  abroad,  and  aubjeoting  himself  to  a  suit  and  recoveiy 
gainst  him  in  another  state ;  or  by  instituting  proceedings,  in 
Older  to  avoid  or  arrest  the  course  of  the  suit  first  duly  com- 
menced gainst  him.  (c)  But  generally  a  personal  arrest 
*  and  holding  to  bail  in  a  foreign  country  cannot  be  pleaded  *  125 
in  abatement ;  and  it  is  no  obstacle  to  a  new  an-est  and 
holding  to  bail  for  the  same  cauae  In  the  English  courts,  and  they 
will  not  take  judioial  notice  of  an  arrest  in  a  foreign  country  or 
in  their  own  plantations ;  (a)  and  the  same  rule  of  law  has  been 
declared  in  this  country,  (by 

the  Sopreme  Court  of  the  Uoited  SCkCea.  Wttllace  c  M'Connell,  13  Fetert,  136.  Tba 
priority  of  (oit  will  determine  the  right  See  IrTiae  d.  Lumliernien's  Bulk,  2  W*tta 
ft  8.  190 ;  LowT7  v.  Hie  Suae,  ib.  210.  But  in  Weat  v.  McConneU,  G  Lk.  424,  It 
wu  bald.  t)>At  tlie  pendens  of  a  lult  bj  foreign  atCachoMiit,  for  the  lame  ohm  of 
•ctioa,  Id  anoUier  itate,  could  not  be  pleaded  in  alutement  of  tiie  action  initituted  In 
Lonliikoa;  tboufcli  it  might  tend  to  modifj'  the  relief,  so  u  to  otay  execution  antil 
the  partj  credits  and  accounts  for  the  proceedi  of  the  property  seized  abroad,  or  elw 
dlsmtsses  the  foreign  attachment. 

The  eonit  of  chanceiy  of  New  York  will  not  reitrain,  by  injnuetion,  a  defendant 
bom  prosecudng  a  foreign  luit  preriously  commeticed.  Head  u.  Uerritt,  2  Paige, 
40S ;  though  this  liu  been  done  In  the  English  chancery  under  ipecial  circumetance*. 
Bnahby  n.  Monday,  G  Had.  297.  It  lias  l>eeD  done  where  the  proceedin;;  in  a  foreign 
court  was  institnted  hy  the  same  party  as  to  the  same  matter.     1  Sim.  ft  SCn.  10. 

(e|  Parker,  Ch.  J.,  in  Tappan  v.  Poor,  16  Mass.  428;  a.  p.  hi  Bmbree  v,  Hanna, 
6  John*.  108,  104.    [Comp.  Eddy  t.  O'Han,  1.^  Mass.  66.] 

(a)  Hanle  n.  Murray,  T  T.  R.  470;  Imlay  v.  Ellefsen,  2  East,  45S;  Bayler  v. 
Edwards,  S  Bwanst.  703 ;  Salmon  v.  Wootton,  0  Dana,  423.  The  Court  of  Appeals  - 
In  Lower  Canada,  hi  the  caM  of  Russell  b.  Held  (18SS),  followed  the  English  rale, 
and  lield  that  the  plea  of  a  suit  pending  in  Temont,  between  the  same  parties,  for 
the  same  canse  of  action,  was  no  bar  to  the  new  suit  In  the  Canadian  court 

{b)  Bowne  a.  Joy,  fl  John*.  221 ;  Mitchell  «.  Bunch,  2  Paige,  606.  Godfrey  v.  Hall, 
4  La.  168;  Peyroux  b.  Daria,  17  La. 470.  But  where  there  are  two  tribunals  under 
the  same  government,  of  concurrent  and  complete  jurisdlcUon,  the  jurisdiction  of  that 
tribunal  whiehflnt  takes  cognizance,  by  process,  of  the  inhject-mattec  of  controreny, 
is  conduslre.  Smith  o.  M'lver,  9  Wheat.  632 ;  The  Ship  Kobert  Fulton,  1  Pahie  C.  C. 
620 ;  Slyhoof  v.  Flitcraft,  1  Athmead,  171.  Whether  a  lit  paidait  in  atiother  state,  be- 
tween the  same  parties, for  the  same  canse,  was  a  good  plea  in  abatemeot,  was  left  asa 
donbtf nl  qoeiUon,  fat  Casey  v.  Harrison,  2  Dev.  (N.  C. )  244 ;  Ch.  J.  Qibton,  In  Ralph 
p.  Brown,  8  Watts  ft  Serg.  300,  assumes  that  such  a  plea  in  such  a  case  would  be  good. 
In  tlM  OM  of  torti  or  Jc^t  contracts,  a  plea  In  abatement  of  another  actim  pending 
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4.  Of  Straraa  a  Mmim  «t  Thoro.  —  The  statate  of  New  York  (e) 
authorized  the  Court  of  Chauoery  to  allow  qualified  divorcea  a 
mewa  et  thoro  founded  oa  the  oomphuat  of  the  wife,  of  cruel  and 
inhuman  treatment,  or  such  conduct  as  renders  it  unsafe  and 
impi-oper  for  her  to  cohabit  with  her  hasband ;  or  for  wOful 
desertion  of  her,  and  refusal  and  u^lect  to  provide  for  her.' 
The  court  may  decree  a  separation  from  bed  and  boaid  for  ever, 
or  for  a  limited  time,  in  ittj  disoretiou ;  and  the  decree  may  be 
revoked  at  any  time  by  the  same  eonrt  by  which  it  was  pro- 
nounced, under  sncb  regulations  and  restrtotioDa  as  the  court  may 
impose,  upon  the  joint  application  of  the  parties,  and  upon  their 
producing  satisfactory  evidence  of  their  raoonciliaiion.  (d) 

To  entitle  the  court  to  sustain  auoh  a  suit,  (1)  the  parties 
must  be  inhabitants  of  the  >tate  ;  (2)  or  the  marriage  must  have 
taken  place  in  the  state,  and  the  wife  must  be  an  actual  resident 
at  the  time  of  exhibiting  the  complaint ;  (3)  or  the  parties  must 
bare  been  inhabitants  of  the  state  at  least  one  year,  and  the  wife 
an  actual  resident  at  the  time  of  filing  the  bill  (e) 

These  qualified  divorces  are  allowed  by  the  laws  of  almost  bU 
countries,  and  it  is  assumed  that  they  prevail  generally  in  the 
United  States,  in  cases  of  extreme  cruelty,  though  they  are 
unknown  in  some  of  them,  as,  for  instance,  in  New  Hampshire, 
Connecticut,  Ohio,  Indiana,  and  South  Carolina.  (/)  In  England, 

for  the  Mine  OMue,  tgaiwt  S  cotmpuier  or  joint  cootractor,  i«  b«d.     Theie  inij  ba 
tCTenl  i«coverie«,but  oolf  aav utiiUction.     Henrj  a.  Qoldaej,  {15  H. «  W. 4M.] 

(c)  S.  T.  ReriMd  SUtg(«f,  IL  IM.  (J)  lb.  146. 147,  fee  GO,  61,  £0. 

(e)  lb.  140,  tec  60. 

(/}  In  I.oniri>n«>,  the  diTorce  a  mona  lead«  to  the  diTofce  a  nitaiic,  if  tbe  putiet 
be  not  reconciled  In  two  Tesn,  SsToie  t>-  IgnoBoio,  7  La.  £81 ;  and  in  Virginbi  la 
Mvan fean,  Actof  1841.  InMusachuietti,dlTOrcesfroni  beduid  boardeMkllowed 
for  oaotei  of  extreme  cruelty  in  either  parEy,  mnd  fo  laTor  of  the  wife  when  the  bna- 
band  ih*ll  ntleri;  deaert  her,  or  growlj  or  wantonly  and  cruellj  ref a«e  or  neglect  to 
provide  (if  able]  luiCable  nutintenaace  for  ber.  Maai.  Kevlied  Statute*,  1886.  In 
Vermont,  New  iatey,  Eentucky,  Miuiaaippi,  Tenneiiea,  Alabama,  and  Michigan, 
diforca  a  maua  el  (Agra  m«7  be  granted  for  extreme  cruelty,  and  in  same  of  tboee 
■tateafoT  wilful  desertion  for  tivQ  yean.  Act  of  Michigan,  April  4,1883;  Lodcridga 
«.  Lockiidge,  S  Dana  (Ky.),  28;  Htdmee  v.  Holmea,  Walker  (Mi**.),  474;  Elmei^  ' 
DigMt,  140;  Lawaof  Vermont,  8U;  4  Aikm'c  Ala.  Dig.  2d  ed.  181 ;  Slatnte  Lawa 
of  Tenneaiee,  1836,  p.  261.  In  the  Dntch  law,  and  in  Scotland,  wilful  abandonmeit 
of  ritber  party  withont  due  cau«e«  for  a  long  time,  1»  gronnd  for  a  decrae  of  diroroa, 
Van  Leenwen'i  Roman-Dulch  Law,  86;  Ersk.  IntL  b.  1,  tit.  8,  aec  14.  Divoroea 
from  bed  and  boaid  were  unknown  to  tbe  ancient  cbnrcb,  and  were  flnt  eitabliabed 
by  the  decreei  of  tlie  Coondl  of  Trent 

1  Sw  138,  B.  L 

[166] 


^d  by  Google 


LBCT.   ZXni.]  OF  THX  KRJHTB  OF  FEBSONS.  *  12T 

Uiey  are  allowed  only  jarofttsr  acemiiaiK  out  aduUerium  ; 
and  where  there  is  a  separation  *  for  Buoh  a  cause,  if  the   *  126 
parties  c<Hne  together  agsin,  the  aame  eanie  cannot  be 
reYived.  (a) 

In  determining  what  ia  Mmtto,  by  the  eccleaiasUcal  law,  we 
6Dd  it  stated  in  Eva-M  T.  Evana,  (A)  ^  that  it  is  necessary  there 
should  be  a  reasonable  apprehension  of  bodily  hurt.  The  court 
keeps  the  rule  very  strict  The  causes  must  be  grave  and  weighty, 
and  show  auoh  a  state  of  personal  danger  as  that  the  duties  of  the 
married  life  cannot  be  discharged.  Mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  langat^e,  a  want  of  civil  atten- 
tion, even  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  that  cruelty  against  which  the 
law  can  relieve.  The  wife  must  disarm  such  a  disposition  in  the 
husband  by  the  weapons  of  kindness,  (c) 

This  being  the  rule  of  the  English  courts,  it  would  appear  that 
divorces  a  men»a  are  placed,  by  the  statute  of  New  York,  on 
rather  broader  ground.  They  ar«  not  only  for  cruelty,  but  gener- 
ally for  such  conduct  on  the  part  of  the  husband  toward  his  wife 
u  renders  it  unsafe  and  improper  for  her  to  cohabit  with  him,  and 
be  under  his  dominion  and  control.  Probably  the  word  "  unsafe," 
ID  OUT  statute,  may  mean  the  same  thing  as  the  reasonable  appre- 
beosion  of  bodily  hurt  in  the  En^ish  oases,  (d)  It  was  considered 
in  the  case  of  Barren  v.  Barrere,  («)  that  the  danger  or  injury 
must  be  serious,  and  the  slightest  assault  or  touch  in  anger  was 
not,  in  ordinary  cases,  suflSoient.  It  was  likewise  held,  in  that 
ease,  tiiat  the  separation  need  not  be  declared  to  be  for  any 
spe^c  time,  but  nay  be  left  general  and  indefinite,  with 
*  liberty  to  the  parties  to  be  reconciled  when  they  please,  *  127 
and  to  apply  to  he  discharged  irom  the  decree.    The 

(a)  LordBldon.ll  Vef.682.  CohaMtatlon  ii  not  alwiji  a  condonation  for  crtielQr 
on  th*  part  of  tha  hoabaad  undir  froM  ilii  iiiiiilaiii  in  Sooir  v,  Snov,  Comlatoir 
Court,  London,  HU.  1842 ;  2  NotM  of  Cmm,  App.  I. ;  0  Jnr.  S86. 

(ft)  1  Han-  Cow.  S6. 

(e>  lid.  864,  M»:  a  Id  14S:  NmM  M.  N«rid,  4  Hag?.  Bed.  388;  Fothler,  TraM 
dmCvttnt  da  Haiiapt.Me.  GOO;  3  Haa*.  150;  8  id.  831,  nota;  4id.  6B7;  Fln)>r»- 
Hnlar,  9  Dan*,  O.  Bat  It  U  cmri^,  fn  jndgRient  of  l»ir,  if  tha  wiUnl  condnct  of  tha 
hniband  expoaea  tha  wife  to  badUj  kanid  and  iiitoki«bl«  budaUp.  D'Ajvilar  wi 
D'ApiiUr,  I  Hagg.  Eccl.  T78. 

(rf)  It  haa  baen  ae  nadentood  In  Haaoa  i^  Maaoi^  1  Edw.  Ch.  2SS. 

(^  4  Johna.  Clk  181. 

1  8m  IW,  a.  L 
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decree  of  divorce  is  alwayB,  by  tbe  caaou  law,  »vi  »pe  reeoneUi- 
ationig.  (a) 

The  statute  above  referred  to  saems  to  have  considered  the 
wife  as  the  only  infirm  party  who  etanda  in  need  of  Buch  protec- 
tion,  for  it  confines  the  divorce  a  metua  for  cruelty,  desertion,  or 
other  improper  conduct  to  such  conduct  in  the  husband ;  (6)  bat 
the  English  ecclesiastical  law  makes  no  such  distinction,  and 
divorces  are  granted  on  a  bill  by  the  husband,  for  cruel  us^e  by 
the  wife,  (e)  Upon  these  eeparations  from  bed  and  board,  the 
children  that  the  wife  has  during  the  separation  are  bastards,  for 
due  obedience  to  the  decree  is  to  be  presumed,  unless  the  contrary 
be  shown,  (d)  If,  however,  cohabitation  between  the  Imsband 
and  wife  existed,  the  presumption  of  ill^timacy  is  destroyed. 
This  in  the  general  law ;  and  when  the  New  York  Revised 
Statutes  (e)  declared  that  a  child  begotten  aud  bom  during  the 
separation  of  its  mother  from  her  husband,  pursuant  to  a  divorce 
a  menaa  et  tkoro,  shall  be  deemed  a  bastard,  it  is  to  be  taken,  as 
T  apprehend,  subject  to  the  same  qualifications  which  accoom- 
panied  the  general  rule. 

These  qualified  divorces  are  regarded  as  rather  hazardous  to  the 
morals  of  the  paiiies.     In  the  language  of  English  courts, 

*  128    it  is  throwing  the  parties  back  upon  society,  in  *  the  un- 

defined and  dangerous  charaotere  of  a  wife  without  a  hus- 
band, and  a  husband  without  a  wife.  The  ecclesiastical  law  has 
manifested  great  solicitude  on  this  subject,  by  requiring,  in  eveiy 
d^;Tee  of  separation,  an  express  monition  to  the  parties  "  to  live 
chastely  and  continently,  and  not  during  each  other's  life  contract 
matrimony  with  any  other  person  ;  "  and  security  was  formerly 
required  from  the  party  suing  for  the  divorce,  to  obey  the  man- 
date, (a)  The  statute  allows  the  husband,  on  such  a  bill  by  the 
wife,  for  ill  conduct,  to  show,  in  his  defence,  and  in  bar  of  the 

{a|  Bnrn'a  Ewl.  Law,  tit  Harrikge,  c  11,  lec.  4 ;  OughtoD'i  Ordo  Jad.  tit.  216, 
»ec  8 ;  Bynli.  Q.  Jnr.  Priv.  b.  3,  a  8. 

(b)  Tan  Veghten  n.  Vm  Veghten,  4  John*.  Ch.  601.  By  k  (titnte  of  New  York, 
of  April  10.  1^4,  c.  806,  «ec.  13,  the  conrt  of  chancery  wu  sutboriznl  to  decree  • 
dirorce  a  meiua,  on  the  complaint  of  the  haband,  and  that  provltuon  ii  deemed  to  be 
In  force,  notwlthatandtng  the  lubtequent  general  provliion  tn  the  rtoiied  latet,  oonflo* 
Jng  that  remedy  to  the  wife.    Perrj  v.  Perry,  2  Paige,  GDI. 

(e)  Kirkman  d.  Kirkman,  1  B«gg.  Com.  40B. 

(if)  8t.  George  n.  St.  Margaret,  1  8*lk.  128.  (*)  Vol.  1.  641. 

(a)  Bum'tBccl.lAw.tU.  Marriage,  c  11,  wc.  4;  BaiT«T«  >.  Barrere,  4  Johot.  Ch. 
lOe,  198;  Vao  Veghten  v.  Van  Veghten,  Sb.  601. 
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fiQit,  a  jastproTOCEition  in  the  ill  behavior  of  the  wife,  and  this 
would  have  been  a  good  defence  even  without  the  aid  of  the 
statute,  (i)  And  on  these  separations  from  bed  and  board,  the 
courts  intrusted  with  the  jurisdiction  of  the  subject  will  make 
suitable  provision  for  the  support  of  the  wife  and  children,  out  of 
the  husband's  estate,  and  enforce  the  decree  by  sequestration ; 
and  the  chancellor  in  New  York  may  exeraise  his  discretion  in 
the  disposition  of  the  ia&nt  children,  and  vary  or  annul  the  same 
from  time  to  time,  as  circumstances  may  require,  (c)  I  apprehend 
there  ia  not,  in  the  United  States,  any  essentiRl  difference  in  prin- 
ciple, or  departure  firom  the  doctrines  of  the  English  law  on  the 
subject  of  divorces  a  mensa  et  thoro.  (d)  ' 

(A)  New  York  BeriMd  StatatM,  ii.  147.  see.  53 ;  Waring  s.  Vfuiag,  S  Hsgg.  Craia. 
154. 

(e)  Nev  Torit  R«T]fed  8Mtul«i,ii.  147,  kc.  M,  56;  lb.  148,  aec.  59,60;  Burere 
c.  Bairere,  4  Jobni.  Ch.  ]BI.  In  Shelfonl  on  Muriage  and  DJTorce,  592-407,  the 
duet  are  eottected  on  tbe  eiercue  of  the  eqailable  and  ditcretionary  Jurisdiction  of 
llie  eccletlattical  cotirti,  in  Rwarding  permanent  alimonj  to  the  wife,  an  denreei  of 
divorce  a  jutiua  a  ihmv.  In  an  aggravated  cate  a  moiety  of  the  buabanil'i  proper^ 
hsi  been  given. 

(J)  Beere'i  Domestic  Relationi,  c.  18 ;  Thompson  v.  Thompson,  2  Dallas,  128; 
Wairea  v.  Warren,  3  MaM.  Kil ;  Statutes  of  Delaware,  16S2,  c.  144. 

I  Datriion.  —  Separation  bj  content  ia  hit  refuMl  to  do  so  have  been.   Flt^^erald 

not  desertion.    Lea  v.  Lea,  8  Allen,  418;  e.  Iltzgerald,  L.  B.  1  F.  £  D.  894;  tee 

Ward  D.Ward.l  Sw.&Tr.lSG;  Fulton  Keechv.Keecb,ib.Ml.    But  a  temporary 

D.   FuttOD,   86  Mitt.  617.     As  to  what  separation  for  other  causea  may  be  tamed 

amounts  lo  consent,  see  Backmaiter  b.  into  desertion,  by  the  hnsband'i  making 

Bnckmoster,  L.  K.  I  P.  ft  D.  713 ;  Parkin-  np  hit  mind  not  to  retom  to  hii  wife, 

son  D.  Parkinson,  L.  B.  2  P.  &  D.  2S;  and  living  with  another  woman.    Gate- 

Thompton  b.  Thompson,  1  Sw.  £  Tr.  231 ;  bouse  e.  Ratehoute,  L.  R.  1  P.  &  D.  381 ; 

Havlland   v.   Haviland,   32    L.  J.    x.  t.  Lawrence  v.  Lawrence,  2  Sw.  &  Tr.  GT& 

(Matr.Cas,)65.    As  to  what  does  not,  tee  See  Davis  r.  Davis,  37  N.  H.  ISl ;  Hills  p. 

Crabb  0.  Crabb,  L.  R.  1  P.  4  D.  601 ;  Nott  Hills,  6  Law  Reporter,  174.    So  when  the 

p.  Nott,  lb.  251 ;  Oliver  n.  Oliver,  6  Jur.  husband  Intends  not  to  live  with  his  wife, 

n.  t.  e06 ;  Coek  o.  Cock,  3  Sw.  t  Tr.  514.  and  caoaes  her  to  leave  the  house  by  bit 

So  it  is  not  desertion  for  the  huaband  to  conduct,  he  it  guilty  of  deaertion.   Gravet 

be  absent  on  hit  ordinary  bualneat.    Ex  v.  Graves,  8  Sw.  it  Tr.  860;  Levering  v. 

partt  Aldridge,  1  Sw.  ft  Tr.  88.    No  one  Levering,  16  Md.  218,  219;  but  tee  Fem 

can  detert  who  does  not  wilfully  end  an  f.Fera,{)8  Most.  155;  andcompare Lynch 

ezitting  cohabilalion.     Hence,  when    a  v.  Lynch,  SSHd.  828;  [Sower's  App.,  89 

wife  left  her  husband,  and  sought  for  a  Fa.  St.  178.]    Bo  if  he  refuses  to  receive 

divorce  on  tliegroandof  hit  adultery,  but  backbit  wife,  who  has  been  absent,  with 

the  jury  found  in  his  favor ;  his  taking  out  canae,  for  a  few  montht.    Fellowi  v. 

no  steps  to  resume  cohabitation  was  held  Fellows,  31  Ue.  342.    So  if  a  wife  refuses, 

not  to  be  desertion,  nor,  it  teeme,  would  without  explanation,  to  accompany  her 
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bdoband  to  a  aei*  mldence.    Harden-  Penn.  St  313;  lee  Fdldurdi'a  Dig.  Dt- 

liCTgh  V.  Uitrdenbergh,  14  CaL  654.    Bnt  tertiim,  d.  4.  x4 

■e«  Bishop  d.  Biihop,  80  Penn.  St  412;  Cruelf;.  — The  rule  noireatabllthed  ii. 
Powell  v.  Powell,  29  Vt.  148.  AbMDce  tbatcrneU}', tobeaMD«eoidiTOTce,iDiut 
for  the  •tUut(M7  time  i*  not  preTeated  be  (ucli  m  to  oiimb  M  kut  >  reatonable 
tnm  being  desertion  by  the  aiiigle  fact  apprehentionof  injiir;tollielifB,lin]b,or 
that  the  partjr  has  been  ivprisoned  part  h?iilth<rfthelibeIUnt,Iflhepartiei  should 
of  the  time.  Hews  tr.  Hews,  7  Gray,  270;  live  longer  together.  Tomkins  r.  Tcmv 
Astrope  v.  Astrope,  29  L.  J,  n.  s.  (Matr.  kins,  I  Sw,  &  Tr.  168 ;  Hilford  v.  MilfOTd, 
Cas.)  27;  nor  by  the  tact,  that  after  L.R.  1  P.  Jb  0.805 ;  Kelly  a.  Kelly,  L.R. 
aesertioD.  and  wlthiu  the  time,  the  ha».  2  P.  &  D.  81,  60 ;  Cbesnatt  v.  Chesnutt, 
band  became  ituaoe  and  conld  not  re-  1  Spink».Ad.  t  Ec.  196;  s.  o.  2B  K.  L.  & 
ton,  Dougbus  N.  Doaglass,  31  Iowa,  Eq.  608;  Patenon  f.  Patenon,  S  H.L.C- 
421.  Keeping  a  separate  bed-chamber  SOB;  Bailey  n.Bafley, 07  Mass. S73;  Odom 
in  the  same  hoase.  and  refusing  to  hare  s.  Odom,  sa  Qa.  886 ;  Thooiaa  ■>.  Thomaa, 
aezual  intercourse  for  the  swtutory  time,  6  C.  E.  Qr^n,  97,  i*  As  to  "  gross  mis- 
Is  not  desertion.  Southwick  c.  Sonthwii;k,  behsTior  and  wickedveaa,"  tee  fiteTens  v. 
07  Mass.  327;  Eshbach  r.  Eshbach,  2S  SteTeni.B  B.  1.  667. 


x'  To  constitnte  desertion,  there  mnst  to  return  to  her  was  not  desertion  on  her 

be  a  cessation  of  cohabitation  by  the  TOl-  part.   Cliilds  v.  Childs,  40  Hd.  609.    Ll*- 

nntai7  act  of  one  party  with  the  Intent  ing  separate  under  authority  of  a  decree 

to  put  an  end  to  the  performance  of  the  of  court  1>  not  desertion.   Weld  v.  Weld, 

marital  duties,  and  such  cessation  mnst  27  Hlnn.  830, 

be  against  the  will  of  the  complainant.         x*  M'Keeverv.  M'KeCTer,  II  Ir.R.Eq. 

Sergent  v.  Sergent,  33   N.  J.  Eq.  204;  26;  CloBeB.CIose,26  N.  J.Eq.&SS;  Lath- 

Hanklnson  v.  Hanklnson,  ib.  66 ;  Schanck  am  v.  Latham,  SO  Oratt  SOT ;  Johns  t. 

p.  Schanck,  ib.  868 ;  Johnson  ■>.  Johnson,  36  Johns,  67  Miss.  630 ;  Beyer  n.  Beyer,  GO 

N.J.Eq.3b;  lAthamc  Latham,  80  Oralt  Wis.S64;  Kennedy  o.  Kennedy.  73  N.  T. 

307;  HcGoweo  c.  McGoweo,  63  Tex.  667 :  360;  Wheeler  i.  Wheeler,  63  Iowa,  611. 

Townseud  ti.  Townsend,  3  L.  B.  P.  &  D.  Publicly  accusing  of  unchaitily  has  been 

129.    Bnt  in  Hooper  d.  Hooper,  31  N.  J.  held   snfflcleaL    Palmer    v.  Palmer,  46 

Eq.  93,  il  was  held  that  a  deliberate  and  Mich.  160;  Graft  v.  Graft,  76  Ind.  138. 

cohUdubI  refusal  by  a  wife  to  return  to  So  imparting  renereal  disease.    Cook  e. 

her  husband's  bouse,  which  she  had  left  Cook,  82  N.  J.  Eq.  476. 
owing  to  hJs  fault,  was  desertion.     On         Adultery  held  not  sufficient,  in  UlUer 

the  other  liand,  where  the  separation  was  d.  Miller,78  N.  a  102.    So  of  utter  denial 

partly  the  fault  of  each,  It  was  held  that  of  sexual  intercourse.   Cowles  n.  Coirles, 

lefoMl  by  the  wife  to  aUow  the  husband  112  Mass.  29a 
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LECTURE    XXVIII. 

OF  HDSBAND  AND  WITB. 

Thk  legal  effects  of  tnarrif^  are  generally  dedooible  from  the 
principle  of  the  common  law,  by  which  the  buaband  and  wife  are 
regarded  as  one  person,  and  her  Legal  existence  and  authori^  in 
a  degree  lost  or  suepended,  during  the  continuance  of  the  matri- 
monial union,  (a)  From  this  principle  it  follows,  that  at  law  no 
contracts  can  be  made  between  the  husband  and  wife,  without  the 
intervention  of  tmstees  ;  for  ehe  is  considered  as  being  »vb  poUt- 
tate  viri,  and  incapable  of  contracting  with  him  ;  and  except  in 
special  oases,  within  the  cc^izance  of  equity,  the  contracts, 
which  enbsisted  between  them  prior  to  the  marriage,  are  dis- 
Bolred.  (&}  The  wife  cannot  convey  lands  to  her  husband, 
though  she  may  release  her  dower  to  his  grantee  ;  noi  can  the 
husband  convey  lands  by  deed  directly  to  the  wife  without  the 
intervention  of  a  trustee,  (a)     The  husband  may  devise  lands,  or 

(a)  Co.  Liu.  112,  a,  187.  b ;  Lltt.  wc.  108,  291 ;  1  BL  Coram.  441.  [See  PhOUpc 
V.  Barney,  1 Q.  B.  D.  486.|  The  jw  manti,  where  it  !•  not  reatnined  t^  apecUl  cofi- 
tnot,  ciitt*  with  equal  force  and  extent  In  the  Scotch  law.  The  hntband  acqnliw 
the  eante  power  oTer  the  penon  and  property  of  the  wife,  and  the  la  gabjected  to 
•imilar  dlMbUities.  Enklne'i  InsL  b.  1,  lit  6,  *ec.  19,  32  i  Soir't  Inil.  b.  1,  tit  4, 
Kc.  13,  le. 

ib)  The  dltability  of  huiband  and  wife  to  contract  with  each  other  li  founded  in 
the  witeat  policy,  and  ii  an  ewential  muninipnt  to  the  InTiolatollty  of  the  naptlal 
contract,  and  to  the  maintenance  of  the  inatitntion  of  marrtaice.  Tlie  conaeqnent 
dependence  of  tlie  wife  upon  the  hiuband,  and  the  continued  liability  of  the  huabaod 
to  inpport  the  wife,  and  Uie  otlier  incapacity  of  the  parttet,  by  their  own  mere  will, 
to  abralTe  each  otlier  from  the  re<dprocal  righti  and  datiea  which  the  law  of  their 
contract  unpoaea  upon  them,  f  unilihea  ^werfnl  raotirea  to  the  pronMtioR  of  harmony 
and  peaceful  coliatiltation  in  married  life.  Harahall,  J.,  in  Slmpaon  v.  SImpaon, 
4  Dana  (Ky.),  143. 

le)  Co.Lltt8,ai  XJtt|6T7;  Martin  r.  Martin,  1  Greenl.  891 1  Bow« n. HandHoB, 
t  Oreenl.  03 ;  Stickney  a.  Borman,  2  Ban-  (Penn.),  67 ;  Shepard  e.  Shepard,  7  Johm. 
Cb.60.  Bnt  tliough  anch  a  conTeyance  would  be  vdd  at  law,  equity  will  nphold  it  in 
a  clear  and  aatlitactory  caae.  Walllogttord  v.  Alien,  10  Petera,  688.  Bee  imfia,  16S. 
But  a  court  of  equity  baa  no  JnrladicaMi,  even  with  the  content  of  the  wife,  to  tianifer 
vol.  II.- 11  [lai] 
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grant  8  legacy  to  his  wife,  for  the  instrnmeDt  is  to  take  effect 
after  his  death ;  and  by  a  conTeyance  to  oses/he  may  create  a 
trust  ia  favor  of  his  wife,  (d)  and  equity  will  decree  performance 
of  a  contract  by  the  husband  with  his  wife,  for  her  benefit,  (e) 
The  general  rule  is,  that  the  husband  becomes  entitled,  upon  the 
marri^e,  to  all  the  goods  and  chattels  of  the  wife,  and  to 

*  130   the  rents  and  profits  *  of  her  lands,  aod  be  becomes  liable 

to  pay  her  debts  and  perform  her  contracts. 
According  to  the  plan  of  these  geD«ral  disquisitions,  I  cannot 
undertake  to  enter  minutely  into  the  numei-ous  distinctions  and 
complex  regulations  which  appertain  to  the  reladoa  of  hnsband 
and  wife.  My  purpose  will  be  answered  if  I  shall  be  able  to  col- 
lect and  illustrate  the  leading  priocii^ea  only  ;  and  that  I  may  be 
able  to  do  this  clearly,  and  to  the  satisfaction  of  the  student,  I 
shall  consider  the  subject  in  the  following  order ;  — 

1.  The  right  which  tiie  husband  acquires  by  marriage  in  the 
property  of  the  wife  : 

2.  The  duties  which  he  aaatimes  in  the  oharaoter  of  husband: 
8.  How  far  the  wife  is  enabled  by  law  to  aot  during  oovertoia, 

as  Bifeme  »oU : 

4.  Her  competency,  in  -view  of  a  ooart  of  equity,  to  deal  with 
her  proper^ : 
6.  Other  rights  and  disabilitifls  incident  to  the  marriage  nni<Mi.* 
1.  na  Right  wUcA  tha  Hnabuid  aoiiniiaa  by  Ibirlaca  In  tlia  Prop- 
«ziy  of  the'wue.  —  (1.)  To  her  Land»  in  Pee.  —  If  the  wife,  at  the 
time  of  marriage,  be  seised  of  an  estate  of  inheritance  in  land, 
the  husband,  npon  the  marriage,  becomes  seised  of  the  freehold 
jure  uxorit,  and  he  takes  the  tents  and  profits  during  their  joint 
lives,  (a}     It  is  a  freehold  estate  in  the  husband,'  since  it  must 

to  b«r  hiubaDd  petxnul  piopeK;  settled  In  tnut  for  her,  utd  to  be  hen  abtolotetj  on 
MirlTing  her  hiubud.    Bichudi  u.  CbMnbcn,  10  Ve«.  680. 

(rf)  Co.  LUt.  112.  B. 

(s)  hlo<mf.ElUi,BDab.205;  livingilon  ■>.LtTinptDa,2  Johiu.Ch.fiTT;  Sbepud 
*.  Sbvpwd,  T  Johnt.  Ch.  67. 

(a)  Co.  litt  S&l, ».    In  0«orgU,  the  li^ti  of  the  haiband  apoD  n 


•  The  rights  of  mArried  women  hire  of  nnmarried  women,  except  •■  to  ainil- 

becD  VCT7  r«Ul7  locruHd  bj  •tUnle  la  nU  UUdli^.  and  dealinp  with  tbeir  hw- 

iBoet  of  the  (tstea.    Tlte^  are  now  very  Uuida.    See  MS.  a.  I. 
geaenllj  anthorind   to  hold  |inip«rt7,         *  Robarttoo  o.  NorrU.  U  Q.  B.  BW; 

oontrMtand  enc  In  their  own  name*.  Jiim:tkMB.fi.B.  Banii,  Bind.  191.    Sea 

Thtj  are  p«t  mere  or  k«  on  the  tmASng  It.  Xt,  b.  1. 
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eontioue  daring  tbeir  joint  lives,  and  it  may.  by  posaibility,  Ugt 
during  his  life.  It  vUl  be  an  estate  in  trim  fw  tbe  life  of  the  wife 
only,  unless  be  be  a  tensat  by  the  ourtesy.  It  will  be  an  estate 
in  hitn  for  his  own  life  if  be  dies  before  hia  wi&,  and  in  that  event 
■hs  takes  the  estate  again  in  her  own  right.  If  the  wife  die« 
before  the  husband,  withont  baring  had  inns,  her  heirs 
immedieteljr  *  socceed  to  ^e  estate.  If  there  has  been  a  *  131 
ohild  of  the  marri^e  bom  alive,  the  bnsband  takes  the  es- 
tate absolutely  for  life,  as  tenant  by  the  curtesy,  and  on  his  death 
the  estate  goes  to  the  wife,  or  her  helm ;  and  in  all  these  cases, 
the  emblements  growing  npon  the  land,  at  the  termination  of  tbe 
hosbaad's  estate,  go  to  him  or  his  representative. 

During  the  conttnuanoe  of  the  life  estate  of  the  hoabaad,  h^ 
sues  in  hii  own  name  for  an  injury  to  tbe  profiti  of  the  land ;  but 
for  an  injury  to  the  iaheritaneei  the  wife  most  join  in  the  saiti 
and  if  the  hosband  dies  before  reoovery,  the  right  of  action  sur- 
vives to  the  wife,  (a)  If  tbe  husband  himself  commits  waste,  the 
coverture  is  a  suspension  of  the  oonimon-Uw  remedy  of  the  wife 
against  him.  The  husband  has  an  interest  in  the  freehold  estate 
of  bia  wife,  which  may  be  seized  and  sold  on  execution  ;  and  if 
tho  assignee  or  creditor  of  the  husband,  who  takes  poesession  of 
the  estate  on  a  sale  on  ezeoutiou  of  his  freehold  interest,  oommita 
waste,  the  wife  has  her  action  against  him,  in  wbieh  the  husband 
must  join ;  for  though  such  assignee  succeeds  to  the  husband^ 
right  to  the  rents  and  profits,  he  cani>ot  commit  waste  with  ini' 
punity.  (6)  So,  also,  the  heir  of  tbe  wife  may  sue  the  husband 
for  the  waste,  and  no  doubt  the  Court  of  Cfaanoery  would  stay 
by  injunction  the  husband's  waste,  on  behalf  of  the  wife  herself. 
But  It  seems,  that,  from  want  of  privity,  the  heir  of  the  wife 
cannot  brii^  an  action  of  waste  against  the  aasiguee  of  the  husr 
baud,  though  it  may  be  brought  af;alnst  the  hnaband  himself,  for 

rcsl  estate  of  tbe  wife  ue  TMtl7  mlnrged.  llat  tttUt  puaea  to  the  hwbsBd  abi» 
Intelr,  the  tune  at  penooal  property ;  uid  If  the  wife  dlci  intMtKte,  the  >raib>iid  fe 
entitled  to  Bdminiater  npoD  her  eitate,  rbI  and  penonsl,  and  TccoTer  uid  enjoj  the 
Mine  withoat  being  tnbject  to  dtatrtbutioD.  On  the  other  hand,  if  the  hoibtmd  die* 
Intevtate  wlHtont  Ihhc,  the  wife  Inhnita  hia  whole  eitate,  leal  and  perMoal,  lubjeet  to 
Ui  ^btd     Holchklm'g  Codiflcalion  of  the  Slatate  Law  of  Georgia,  1M6,  p.  49B. 

(a)  Welter  d.  Raker,  2  WUa.  4S3,  <M.  It  ii  there  lald  l«  be  difflcnlt  hi  reeoodte 
die  caaea,  aa  to  tbe  Joinder  of  hniband  and  wife,  in  ictlont  leladng  to  A*  land. 
[Thaeher  <>.  Pbinoer.  T  Alfan,  IM ;  Tailmadie  v.  Orsnok,  KCoan.  2S«.} 

(b)  Babbo-Parlcr,  lOfMiiLS;  lUttochaa.  8lH>nw,«Vt  SH. 
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waste  done  by  bis  oas^ee,  aod  he  shftll  recover  the  land  of  the 

assignee,  (e)     The  subtle  diatinction  in    Walker's  ca*a,  (d)  and 

which  we  have  followed,  was,  that  if  the  tenant  by  the  curtesy 

assigns  over  his  estate,  the  heir  of  the  wife  can  sue  him  for 

*  1S2    waste  done  after  the  as^nment;  but  if  the  heir  'grants 

over  the  reveruon,  the  grantee  cannot  sue  the  husband, 
for  the  privity  of  the  action  is  destroyed.  He  can  only  sue  the 
assignee  of  the  husband,  for  as  between  them  there  is  a  privi^ 
of  estate. 

If  an  estate  in  land  be  given  to  the  husband  and  wife,  or  a  joint 
purchase  be  made  by  them  during  coverture,  they  are  not  prop* 
eriy  joint  tenants,  nor  tenants  in  common,  for  they  are  bat  one 
person  in  law,  and  cannot  take  by  moieties.  They  are  both 
seised  of  the  entirety,  and  neither  can  sell  without  the  consent  of 
the  other,  and  the  survivor  takes  the  whole,  (a)  ^  This  species  of 
tenancy  arises  from  the  unity  of  husband  and  wife,  and  it  applies 
to  an  estate  in  fee,  for  life,  or  for  years.  If  the  grant  be  made  to 
husband  and  wife  and  B.,  or  to  the  husband  and  wife  and  B.  and 
C,  the  grantees  are  all  joint  tenants  as  between  themselves,  but 
the  husband  and  wife  are  tenants  by  entireties,  as  between  each 
other ;  and  as  for  all  the  purposes  of  ownership  the  hnsband  and 
wife  are  but  one  person  in  Ihw,  they  take  only  a  moiety  of  the 
land  in  the  one  case,  and  only  a  third  of  it  in  the  other,  (i)  If 
they  are  tenants  by  entireties  of  a  term  of  years,  the  husband 
may  alien  the  entirety  so  as  to  bind  the  wife,  (e)     The  same 

(c]  BUM  V.  Shraeder,  18  Johni.  S60.  (d)  S  Co.  22. 

(a)  PreMon  on  Eiutci,  L  131. 

(i)  Utt.  tec  201 :  Bubet  t>.  BaitU,  19  W«ad.  «17 ;  Johiuoa  o.  Htat,  6  Wmo  k 
Serg.  319. 

(c)  Orule  0.  LocToft,  Cro.  Elb.  967.  When  hntband  ud  wife  bold  the  entiretj, 
with  the  rigfat  of  (nrrlronbip,  be  cannot  allm  tbe  eitlr*  atoit ;  but  tbe  hiubazid  may 
«zecDle  a  noTtgage  of  hii  intereM,  or  he  maj  make  a  1mm  la  his  own  naim,  or  Join 

<  WaJeiv.Coffln,13Anen,218:Tbonia»     46  Penn.  St.  248;  Wright  c.  Saddler,  U 
c.  De  Banm,  1  McCart  ST ;  Stncker  v.    S.  T.  820.  x^ 
Keefe,  26  Pean.  St.  367 ;  Batei  ».  Seely, 

zi  Marbnrg  v.  Cole,  49  Md.  402 ;  Mc-  bj  itatntei  ngnlating  tbe  rigbta  of  mar- 
DnS  V.  Beancbamp,  60  Hiu.  581 ;  Hall  ried  women.  Cooper  d.  Cooper,  TS  Dl. 
V.  Slepbmii,  ee  Ho.  870 ;  Hnlett  e.  Inlow,  67 ;  Clark  e.  Clark,  66  N.  H.  106  i  Zomt- 
67  Ind.  41S ;  /■  n  Sharer,  81  Up.  Can.  lein  r.  Braai.  68  How.  Pr.  S40. 
Q.  B.  60S.  So  alH  in  England.  Bdwardi  k.  Ham- 
But  In  lome  itatei  thli  mie  baa  been  llton't  Law  of  Hnsband  and  Wife,  3B8, 
held  to  hare  been  InddentaUr  aboUebed  880 ;  /<t  nt  March,  24  Ch.  D.  2». 
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woids  of  conveyance  which  would  make  two  other  persoDd  joint 
tenuits,  will  muke  the  hudbuid  and  wife  tenaiitti  of  the  entirety. 
This  is  a  nice  distinction  laid  down  in  the  old  books,  and  it 
coDtiDoes  to  this  day  to  be  the  law.  (d)  *  *  The  huuband  *  183 
alone  may  grant  or  charge  the  wife's  land  during  their 
joint  lives,  and  if  he  be  tenant  by  the  curtesy  during  hia  own 
life.  He  cannot  alien  or  incumber  it,  if  it  be  a  fieebold  estate, 
so  as  to  prevent  the  wife,  or  her  heirs,  after  his  death,  fron 
enjoying  it,  discharged  from  his  debts  and  euga^ementa.  But 
from  the  authorities,  when  closely  examined,  says  Mr.  Preston,  (a} 
it  seems  the  hosband  has  the  powei:  to  transfer  the  whole  estate 
of  his  wife,  and  the  estate  will  be  in  the  alienee  of  the  husband, 
Bobject  to  the  right  of  entry  of  the  wife,  or  her  heirs,  and  wbioh 
eotry  is  necessary  to  revest  the  estate  after  the  husband  disooo- 
tinnea  it.  She  was  driven  at  common  law  to  her  writ  of  right, 
■It  her  only  remedy  ;  but  Lord  Coke  says,  (i)  he  found  that,  in 
the  times  of  Bracton  and  Fleta,  the  writ  of  entry  eui  t»  vita  wag 
given  to  the  wife,  upon  the  alienation  of  her  husband,  and  this 

with  hi*  wife.  Jukum  e.  HcConndt,  IQ  Wend.  175.  In  the  State  of  Oliio,  do  joint 
lamoej  exist*,  uid  the  doctrine  of  BOTTirorahip  la  DQknoirn,  eren  u  lo  a  deriie  to 
Imbuui  tad  irife,  and  they  take  ai  tenanta  in  cnmmon,  and  not  ai  tenanta  of  the 
caQret;.    Sergeant  s.  Steinberger,  3  Ohio,  806 ;  Wilton  *.  Fleming,  13  id.  68. 

{it  UtL  eec.  201 ;  Co.  Litt.  IBT,  b,  IBB,  a,  Ul ;  Bro.  At>r.  tit.  Cni  Id  Tita,  8 1  2  BL 
liU;  Doe  v.  Panact,  6  T.  B.  fl52 ;  10  Johns.  116 ;  5  Johni.  Ch.  487 ;  Barber  d.  Har- 
n,lGW«Dl616;  Den  v.  Hardenbeivb,  6  Halat  [N.  J.|  42 ;  8  Band.  179 1  6  Haw. 
fi33:  I  Dana  {K7.).37,  S4S;  TBul  v.  CampbeU.  7  Yerg.  819;  Den  o.  Wbiiemore, 

I  D«T.  4  Bat.  637 ;  Greenlaw  ■.  Greenlaw,  18  Maine,  182 ;  Weeton,  Cli.  J.,  Dickioion 
f.Cod>iw,  1  Suidf.  Ch.  214, 222.  See  !njra.  It.  862.  Ur.  Preaton  (Abetracte  of 
'ntle,a.41)  aaTBi  that  ai  the  law  ii  now  underttood,  hiuband  and  wife  mtj,  by 
aptm  vpnk,  be  made  tenanta  in  common,  hj  a  gift  to  tliem  during  corertura.  Tlie 
MHlaal  Tk»«baDceUor,  In  Dia*  n.  Olover,  1  Hoff.  Ch.  71,  queatloni  (he  aoliditj  of 
Ifr.  FnatoD'a  opiBion.  [And  eee  Stncke;  u.  Keefe,  26  PeoD.  St.  397.]  The  law  in 
te  text  doei  not  exbt  In  ConnecCicnt ;  bat  the  hn«band  and  wife  are  joint  tenuitt 
h  each  caae,  and  the  bnaUutd  may  alone  convey  bit  interett.    Wliitlleaey  n.  ITuller, 

II  Coon.  887. 

(a)  Bnay  on  AbetracU  of  Title,  t  884, 436,  434.  Sergeant  Williams,  In  hia  note 
to  TottoD  t.  Hele,  2  Sannd.  180,  n.  9,  excludes,  (hat  »*  eetaie*  for  life,  bdng  fre». 
Md  cMatea,  and  commencing  by  livery  of  leiiin,  could  only  bo  avoided  by  entry, 
katM  for  life  by  the  husband  were  voidablo  only,  but  that  leatei  for  a  tenn  of  yean 
vera  abwlotely  void  on  the  huliaiid'i  death ;  and  thit  Chancellor  Johnion  coniiden 
Sm  better  doctrine ;  and  this,  I  think,  la  tbe  coireot  concliuion.  Brown  v.  Lindeay, 
iHOlCh.  (S.C.)M4. 

IMSlMt.84S. 

■&WyUe.2SeG«U.ftG.  734;  Owdon  k  Whieldon,  U  Beav.  nO. 
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was  her  only  remedy  id  the  age  of  Idttleton.  (c)  That  vrit 
became  obsolete  after  the  remedial  etatate  of  S2  Hen.  VIII.  c.  26, 
-which  reserved  to  the  wife  her  right  of  eatry,  aotwittutaDditig 
her  husband's  alienation  ;  and  the  writ  of  entry  lay  even  if  akn 
had  joined  with  herhneband  in  a  conveyance  by  feoffment,  or  h$r- 
gain  and  sale,  for  sach  conveyances  were  deemed  the  sole  act  ot  the 

hasband,  as  the  wife  was  not  separately  examined.  (<!) 
*  184        (2.)    To  her  Life  Ettate.  —  *  If  the  wife,  at  the  time  of 

the  marriage,  hath  an  estate  for  hor  life,  or  for  the  life  of 
another  person,  the  husband  becomes  seised  of  such  an  estate 
in  ^bt  of  hia  wife,  and  ia  entitled  to  the  profits  daring  the  mar- 
rit^e.  On  the  death  of  the  wife,  the  estate  for  her  own  life  is 
gone,  and  the  husband  has  no  further  interest  in  it.  But  if  afa* 
have  an  estate  for  the  life  of  another  person  who  smrives  her, 
the  husband  becomes  a  special  occupant  of  the  land  during  the 
life  of  such  other  person.  After  the  estate  for  lifa  has  ended,  th« 
land  goes  to  the  person  entitled  in  reversion  or  remainder,  uid 
(he  husband,  qa€ui  hasband,  has  no  more  ooncem  with  it.  His 
estate  the  husband  can  only  sell  or  chaise  to  the  extent  of  his 
interest  in  it,  and  his  representatives  take  as  emblements  the 
crops  growing  at  his  death. 

(3.)    To  her  Chattelt  Real. —  The  husband,  upon  marriage, 
becomes  possessed  also  of  the  chattels  real  of  the  wife,  as  leases 

(e)  Utt  KC.  6M.    The  extsnt  of  the  mnedj  nnder  thit  aBctent  writ  maj  be  mm 
tn  Bro.  Abr.  tit.  Cni  In  Tits,  and  F.  N.  B.  1S8,  h.  t 

(d)  Co.  Utt.  8M,  a.  The  itatntc  of  Ba  Hen.  Till,  waa  raeaactcd  la  Kvw  Tork, 
ti^  ITBT,  by  act,  10th  MM.  c.  48.  Bat  it  does  not  appear  in  the  ntMod  of  1B90,  and 
the  action  of  ejectment  wa*  donbttcM  deemed  eomrneDinraie  with  erety  right  M  llw 
ncoTerjr  of  land.  Hew  Tork  Rerited  Sntntei.  IL  303.  In  ManwshaMtta,  It  i«  hrid 
that  die  lUtnte  of  81  Hbb.  VUI.,  protecUng  the  wtfe^  Inheritance  or  hcehold  tnm 
the  hnaband'a  act,  ia  ttiU  In  force  In  that  atate,  "  »a  a  modlflcslioo  and  amndni^ 
to  Ae  common  Uw."  Brace  v.  Wood,  1  Het.  M9.  In  Mew  Jeraer,  b7  atatate,  U  ia 
declared  that  the  hiuband  can  do  no  act  or  irnke  an;  default  to  affect  or  work  anj 
prejndice  to  the  wife'i  Inheritance  or  freehold,  and  after  hii  death  ahe  may  lawfiiOr 
enter  and  hold  the  sanie,  notirlthMandlng.  Elner'a  Dig.  TT.  Thia  I*  the  milTwaal 
law  on  the  aubject  In  Hatjland,  under  the  (tatoie  of  1T66,  Ae  hatband  maj  elect. 
In  right  of  hli  wife,  to  take  her  aoceatar'i  landt  at  tl>e  valaadon  of  conimiNioiMm, 
and  paj  or  giTe  bondi  to  the  odiein  lA  the  wife  for  their  jnat  proportioD  at  the 
estate,  and  that  election  -reatt  In  him  (he  Fee  at  a  pvrcbater,  to  the  exdntioa  tt 
the  wife.  Sterem  f.  Rlehardton,  9  Harr.  &  Johna.  ISO.  Id  HUler  v.  8backlcl«4 
4  Dana  (K7.),  ST8,  It  wai  held  that  a  woman,  whote  eataie  had  been  wrongfnllr 
aUeoed  bj  her  hoiband,  might  recover  It  In  ejectment  after  hit  death,  without  notice 
to  tiie  tenant  to  quit,  and  no  acqnietcence  In  the  tenanft  holding,  thort  of  twentj 
yeara,  woold  bar  her. 
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for  yean,  and  tbe  lav  giTcs  bim  power,  witliout  her,  to  sell,  aasigni 
mortgi^e,  or  othenriee  dispose  of  the  Banae  aa  he  pleases,  hj  may 
act  in  bia  lifetime ;  (a)  except  it  be  eucfa  an  intereat  as  the  wifs 
bath,  by  the  prvviwm  or  consent  of  her  hnaband,  by  way  of  seal»- 
nient.  (i)  >  Sack  chattele  real  are  also  liable  to  be  sold  on  ezeoa'- 
(ion  for  his  debts.  If  be  makes  no  disposition  of  the  same  in  his 
lifetime,  he  cannot  devise  the  chattels  real  by  will ;  (c)  and  the 
wife,  after  his  death,  wilt  take  the  same  in  her  own  i^btt  without 
being  exeontriz  or  administratrix  to  her  haaband.  If  he  grants  a 
rent  chaige  out  of  the  same,  without  altering  the  estate,  the  rent 
ehaige  beoomea  Toid  at  his  death.  If  he  aorvives  bis  wife,  the 
law  gives  him  her  chattels  real,  afaeolutely,  by  sorvivor- 
ship ;  for  he  was  in  pOBseasion  of  the  chattel  *  real  during  *  185 
the  eoreitura,  by  a  kind  of  joint  tenaney  with  the  wile,  (a) 

(4.)  To  her  Chotet  in  Action.^  —  As  to  debts  doe  to  the  wife,  at 
the  time  of  her  marriage  or  afterwanls,  by  bond,  note,  or  other- 
wise, and  which  are  termed  o&oms  in  action,  they  are  not  vested 
alieolately  in  the  hnsfaand,  but  the  husband  has  power  to  sue  for 
and  recover,  or  release  or  assign,  the  same ;  and  when  recovered 
and  reduced  to  possession,  and  not  otherwise,  it  is  evidence  of  a 
conversion  of  the  same  to  his  own  use,  and  the  money  becomes, 
in  most  cases,  absolutely  his  own.  {by  The  rule  is  the  aame  if  a 
legacy  or  diatribntive  share  accrues  to  the  wife  during  cover- 
ture. (0  So,  he  has  power  to  release  and  dischai^e  the  debts, 
and  to  change  the  seciuitiee,  with  the  consent  of  the  debtor.  Qd) 

(•I  Co.UU.1*,h. 

m  Bit  Edwaird  Twmt'i  C«m,  1  Vtm.  7.  (c)  Co.  Utt.  861.  a. 

(«)  C(>.UCt.»l,bi  B«tl«r'«Mile,SH,toCo.IitLUb.8,«>l.a:  IBol.Abr.UfC 

m  Uttle  «.  Hank,  S  Iced.  Bq.  {M.  C.)  18;  9  UlRfa,  1100.  The  redootlon  «f  tbt 
wife'a  tkatm  la  tttim  Into.paMfikm  bj  Ae  hiubvid  U  not  ia  ]dl  cam  ooactniira^ 
tbaash  it  ii  pViM /bcw  «TldenM  of  tbc  moiTcnioaiaf  it,  for  UiCK  nuir  be  MtlafactofT 
pTtxA  that  he  look  and  held  the  money  aa  her  tniUM,  Mid  for  which  he  would  bo 
aeesotfaUe.    Eatsto  ol  Hin^  t  WharL  138. 

(c)  GarfoTth  d.  Bradley,  3  Tea.  Sen.  676 ;  Schuyler  v.  Uoyle,  6  Johtia.  Ck  UM; 
HaTiland  o.  Bloom,  6  id.  178;  Cnr  e.  T&ylor.  10  Tea.  £78;  WUduan  r.  Tnidaan. 
»  T«a.  174;  Fanoaa  r.  Fmnatm,  9  S.  B.  300. 

(rf|  Hm  hMtwad  nay  raleaae  hia  wife'*  ciaan  m  mttitm,  OT«a  tfaoaa  la  -t-"=-*~  or 

'  BK«]tt,  alao,  that  tke  pawer  of  the  itarion  during  dw  ooTortBM.    D<Ah1v 

bMbondlodiepoMof  tberewndoiMryf*-  >■  Day,  IS  Boit.  tt. 
temt  of  ttte  wtfe,  depeede  apon  whether         •  8m  IS^  n.  1. 
aiich  intenat  ooaM  have  reated  hi  poa-  r  *  i>.t  i 
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Bat  if  he  dim  before  he  recovers  the  money  or  alters  the  secori^. 
or  by  Bome  sot  reduces  the  ehota  in  actiim  into  posseasion,  the 
wife  will  be  entitled  to  tlie  debts  in  her  own  r^ht,  without 
administering  on  his  estate,  or  holding  the  same  as  assets  for  his 
debts,  (e)  If  his  wife  dies,  and  he  survives  her  before  he  hati 
reduced  the  ehote  in  action  to  possession,  it  does  not  strictly  sur^ 
vive  to  him ;  but  lie  is  entitled  to  recover  the  same  to  hia  own 
use,  by  acting  as  her  administrator.  (/)  By  the  statute  of  dia- 
tributioDS  of  22  and  28  Charles  II.,  and  the  25th  section  of  the 
statute  of  29  Charles  XL  c.  3,  in  explanation  thereof,  and  which 
have  in  substance  been  reeoacted  in  New  York  (^)  and  the  other 
states  of  the  Union,  the  husbanda  of  femes  covert,  who  die  intes- 
tate, have  a  right  to  administer  upon  their  personal  estate,  and 
to  recover  and  enjoy  the  same.  Under  the  statute,  it  ia  held, 
that  the  husband  is  entitled,  for  his  own  benefit,  yurr  mariti,  to 
administer,  and  to  take  all  her  chattels  real,  things  in  action,  and 
every  other  species  of  personal  property,  whether  reduced  to 
possession,  or  contingent,  or  recoverable  only  by  suit.  (A)  But  if 

expecUncf,  which  nuj  powtblr  fall  In  dnring  the  muriage.  1  Boper  on  HiubNid 
■nd  Wife.  227,  237. 

(<)  EiDtzinger'*  Eatate,  2  Athroead,  466;  Poindexter  n.  Blackbnnv,  1  Ired.  Eq. 
(N.  C.)  286 ;  Snowhill  p.  Executor  of  S.,  1  Qneu  Cb.  (S.  J.)  M ;  Richard*  n.  Ricif 
aid*,  2  B.  ft  Ad.  447;  Gaten  v.  Madelj,  0  H.  &  W.  423;  BcarpelSni  v.  AtcheMU, 
7  Q.  B.  664.  It  *eetru  to  be  now  a  lettled  principle  in  the  late  English  equity  jurbpro- 
deoce,  under  the  lanction  of  the  highest  judicial  authority,  as  that  of  Eldon,  Grant, 
Flnmer,  Leach,  Lyudhurst,  ColteDham,  and  Sugden,  that  nothing  short  of  atbiai  and 
pBniive  reduction  into  possession  by  the  hnsband  will  bar  the  wife's  right  by  sorritror- 
•hip  to  the  full  enjoyment  of  her  dma  in  action,  and  reTersionary  and  conUngent 
Intefesta.  See  pott,  188.  a.  b.  It  has  been  an^eated,  by  Hr.  Sngden,  that  It  would 
be  a  good  amendnient  of  the  law  to  confer  upon  the  hosband  the  abaolnte  power  to 
dltpote  of  all  his  wife's  chattel  interests  or  personal  estate,  whether  present  or  nrtir- 
rionary.  But  the  same  Lord  Chancellor  decided,  with  the  assistance  of  the  Maitm 
of  the  Bolls,  In  Box  o.  Jackson,  1  Drury,42,tn  thechaneery  of  Ireland,  that  theconrt 
.  had  DO  power  to  take  and  hold  the  wife's  consent  as  binding  to  an  assignment  of  her 
rerenlonary  interest  or  cAose  in  action. 

{/)  Garforth  v.  Bradley,  2  Ves.  075 ;  Lord  Tenterden,  In  Blchards  n.  RIchardi, 
2  B.  &  Ad.  447. 

is)  N.  T.  Berised  BUtntes,  a  76,  sec.  29  j  ib.  98,  see.  79. 

(A)  Whitaker  v.  Whitaker,  6  Johas.  112.  The  sUtnte  of  90  Chas.  XL  e.  3,  J  35, 
left  the  elFeeta  ot  fimet  eovtrt  as  at  common  law  ;  and  the  right  of  the  husband,  at 
common  law,  was  not  only  to  administer,  bat  to  eojoy  eiclnsiTely  the  effects  of  lii* 
deceased  wife.  2  BL  Comm.  615,  610;  Hoskini  o.  IfiUer.  2  De*.  (N.  C.)  SBO.  It 
seems  to  be  the  settled  rule,  that  if  the  husband  la  reduced  to  the  necessity  of  suin^ 
either  at  law  or  in  equity,  in  order  to  recorer  his  deceased  wife's  cAosa  in  action,  he 
most  iint  administer  on  her  estate,  and  sue  in  the  capacity  of  administrator. 
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the  vife  leaves  c\oset  in  action  not  reduced  to  posseseioa  in  the 
wife's  life,  tbe  husband  will  be  liable  for  her  debts  dum  tola,  to 
that  extent ;  for  those  chotet  in  action  will  be  assets  in  his 
hands,  (t)  *  It  ia  also  settled,  that  if  the  husband,  who  *  186 
has  survived  his  wife,  dies  before  be  has  recovered  the 
ehotet  in  action,  his  representatives  are  entitled  to  that  species  of 
property ;  and  in  New  York,  it  would  seem  (though  it  would  be 
contiaty  to  the  English  rule),  that  the  right  of  administration 
follows  the  right  of  the  estate,  and  is  to  be  granted  to  the  next  of 
kin  of  the  husband ;  and  the  representatives  of  the  husband,  who 
administer  upon  the  assets  of  the  wife  remaining  unudministered, 
are  liable  for  her  debts  to  her  creditors,  in  preference  to  the  cred- 
itors of  the  husband,  (a)  So,  if,  after  the  husband  has  adminis- 
tered in  part  on  his  wife's  estate,  and  dies,  and  administration  de 
bonit  non  of  the  wife  should  be  obtained  by  a  third  person,  or  by 
the  next  of  kin  of  the  wife,  he  would  be  deemed  a  mere  trustee 
for  the  representatives  of  the  husband,  (i) 

It  has  been  considerably  discussed  in  the  books,  by  what  title 
the  husband,  sarvivii^  his  wife,  takes  her  ehotea  in  action.  It  has 
often  been  sud  that  he  takes  by  the  statute  of  distribution  as  her 
next  of  kin.  But,  from  the  langu^e  of  the  English  courts,  it 
would  seem  to  be  more  proper  to  say,  that  he  takes  under  the 
statute  of  distribution  ai  huiband,  with  a  right  in  that  capacity 
to  administer  for  his  own  benefit ;  for,  in  the  ordinary  sense, 
oeitber  the  husband  nor  wife  can  be  said  to  be  neai  of  lim  to 
the  other,  (c} 

(■')  Heard  v.  SUmford,  S  P.  Wini.  «9,  411 ;  «.  o.  Case*  Temp.  Talb.  ITS ;  Dod- 
niofton  V.  Uitchetl,  1  Qreen  Ch.  (N.  J.)  24S.  He  la  onl;  liable  m  admlnittrotor  on 
the  eitale  of  the  wite  for  her  debts,  to  the  extent  of  the  »SMt«  received  by  him. 
N.  T.  ReTlied  Sutnte^  U.  76. 

(n)  N.  T.  BeTUed  SutDta.  IL  75,  tec.  39. 

(()  Butler'anote.SOl,  toUb.  8,Co.  Utt.;  Elliot  b.  Collier.  3  Atk.  62S ;  Spencer.X, 
«  Jobna.  118 ;  1  Hagg.  Eccl.  841 ;  Betta  r.  Kimpton,  2  B.  &  Ad.  278.  8e«  alio  Hunter 
*.  Hailetl,  1  Edw.  Ch.  388,  and  ih/u,  411,  412.  In  Ohio,  the  lair  ia  differenL  The 
bnaband  ia  not  next  nf  kin  to  hia  wife  for  InheriUnce.  He  mar  adminiiter  on  (he 
ettate  of  hU  deceaaed  wife,  bnt  be  mnit  accoDDl  not  only  to  the  creditor*  of  the  wife, 
but  to  tbe  hein ;  and  therefore  the  huabaod  cannot,  u  survivor,  in  Aia  own  ngtit,  par- 
ane  her  cAoau  ta  adiim  either  in  law  or  equity.  Cuny  o.  Folkineon,  14  Ohio,  100. 
Bo  in  Connecticut,  the  huBbaod.  on  the  death  of  h1«  wife,  doe>  not  become  entitled 
aa  heir  or  inrviTor  to  her  perianal  property.  He  do«a  not  take  aa  adminlBtrator, 
bnt  the  property  goea  to  her  admiuiatntor  for  diatributioa.  Baldwin  v.  Carter,  17 
CODD.  201. 

(e)  S  Tea.  246,  317 ;  14  id.  381,  S83 ;  16  M.  537;  18  id.  49,  66.  U. 

[169] 


Id  b,  Google 


*18T  OP  THE  BIOBTB  Or  PBBSONB.  [PIBT  IT. 

Wfaat  vill  amount  to  a  ctisiig6  of  property  in'  aotion  belonc^iiw 
to  the  wife,  so  as  to  prevent  it  from  goii^  back  to  ttte  wife  in  cue 
she  sarvires  her  husband,  was  diBCUneed  in  the  case  of  Sekut/ler 
T.  Hoyle.  ((2)     It  was  there  ahowu  that  the  husband  may  asu^i. 

far  a  valuable  coneideracion,  hin  wife'o  chout  m  aetian  to 
*  187   a  creditor,  free  from  the  wife's  wntingeDt  *  right  of  bot- 

vivorship.  The  doctrine  that  the  husband  may  ass^  the 
wife's  ehote*  m  action  for  a  valuable  coosideration,  and  titereby 
bar  her  of  her  right  of  sarrivorship  in  the  debt,  but  subject,  nev- 
ertheless, to  the  wife's  equity,  has  been  frequently  dedared,  and  is 
understood  to  be  the  rule  beat  sustained  by  authority.  Such  an 
^ipropriation  of  the  property  is  the  exercise  of  an  act  ofowneiship 
tat  a  valuable  purpose,  aud  an  actual  appropriation  of  tlie  chattel 
which  the  husband  had  a  right  to  make,  (a)  *  But  a  voluntary 
assignment  by  the  husband  of  the  wife's  ehotet  in  action  without 
ooDsideration  will  not  bind  her  if  she  survives  bim.  (i)  The 
rule  is,  that  if  the  husband  appoints  an  attorney  to  receive  the 
money,  and  he  receives  it,  or  if  be  mortgages  the  wife's  chote*  in 
action,^  or  assigns  them  without  reservation,  for  a  valuable  con- 
Bideration,  or  if  he  recovers  her  debt  by  a  suit  in  his  own  name,  or 
if  he  releases  the  debt,  by  taking  a  new  seourity  in  bis  own  name ; 
in  all  these  cases,  upon  his  death,  the  right  of  survivorship  in  the 
wife  to  the  property  ceases.  And  if  the  husband  obtains  a  judg- 
ment or  decree,  as  to  money  to  whioh  he  was  entitled  in  right  of 

{d)  h  Johni.  Ch.  190. 

(a)  Carteret  v.  PR«chftl,  3  P.  Wmi.  197  i  B&tei  v.  Dmndy,  S  Atk.  300 ;  ■.  c.  1  Riu- 
■elt,  S3,  note  ;  Jewson  k  HouUod,  2  Atk.  417  ;  Eul  of  Sftliiborf  v.  Newton,  1  Eden, 
870 ;  Sir  Williaoi  GnuU,  in  HiCfoH  s.  Micfard,  S  Vei.  ST ;  JobmaD  v.  Jolioion,  1  Jae. 
AW.  473;  Schuyler  r.  Hoyle,  ahoie  cited ;  Kennej  c.  Udall,  6  Johni.  Ch.  4Mi  a.  o. 
3  Cowen,  690 ;  Ijohtj  v.  BouitOQ,  8  Ho*.  8M ;  Slier  and  uiolher,  Ouardiau  of 
Jordan,  4  Rawle,  468.  In  this  la«t  caM  the  aMtgnment  waa  luitained,  aot  strictlj 
M  an  aaalgninent  for  a  Taliuble  coniideratioii  ennriiiK  to  the  hoiband,  but  an  the 
Terr  meillorioua  ground  tliat  the  oulgnment  of  the  vife'i  choie  in  action  to  traa- 
(eea  wai  for  the  benefit  of  ber  and  her  child.  It  wai  a  reuonable  antlclpatioD  bj- 
•ettlement  of  a  proviilon  for  the  vife'a  eqtiity,  and  iralid  In  equity,  thoug-U  the  fund 
waa  nol  reduced  to  poaaeuion  before  the  execution  of  the  auifmtnent  But  lec  the 
note  (a),  infra.  188;  where  the  power  of  the  hoaband  over  the  wife'i  lighta  in  action 
la  more  limited. 

(fr)  Bomett  V.  Kinnaaton,  3  Tern.  401 ;  Sir  WlUiani  Grant,  In  Hltfard  v.  Micford, 
9  Vet.  87  ;  Sir  Thomai  Plumer,  in  Johiuon  ■>.  Johnaon,  1  Jac.  ft  W.  472 ;  Jewson  «. 
Houlion,  2  Atk.  420 ;  Saddlngton  v.  Klnaman,  1  Bro.  C.  C.  44 ;  Eartman  v.  Dovrdel, 
1  Rawle,  279. 

<  8m  US,  a.  1. 
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his  wife,  Knd  the  suit  vb8  in  his  ovra  name  alooe,  tiie  propertjr 
vesta  in  him  hj  the  recovery,  and  is  so  changed  as  to  take  rnvrvf 
the  light  of  survlvoriihip  in  the  wife.  If  the  suit  was  in 
their  joint  uames,  and  he  died  *  befora  he  bad  reduced  the  *  138 
property  to  possession,  the  wife,  as  survivor,  would  take  the 
benefit  of  recovery,  (a)  It  m  settled,  that  in  a  suit  in  chancerj 
by  the  huulMud  to  reoover  a  legacy  or  distributive  share  due  to 
the  wife,  she  must  be  made  a  party  with  him,  and  then  the  court 
will  require  the  husband  to  make  a  suitable  provision  for  the  wife 
out  of  the  property.  The  Court  of  Chancery  has  always  discovered 
an  anxiety  to  provide  for  the  wife  out  of  her  property  in  action 
which  the  husliand  may  seek  to  recover.  If  he  takes  possesion 
in  the  character  of  trustee,  and  not  of  husband,  it  is  not  such  a 
poasestuon  as  will  bar  the  right  of  the  wife  to  the  property  if  she 
BorTives  him.  The  property  must  come  under  the  actuid  control 
and  possession  of  the  husband,  ^aii  husband,  or  the  wife  will 
take,  as  survivor,  instead  of  the  personal  representatives  of  the 
husband. 

A  general  assignment  in  bankruptcy,  or  under  insolvent  laws, 
passes  the  wife's  property  and  her  chotes  in  action,  but  subject 
to  her  right  of  Kurvivorship ;  and  if  the  husband  dies  before  the 
aadgnees  have  reduced  the  property  to  possession,  it  wUl  survive 
to  the  wife,  for  the  assignees  possess  the  same  rights  as  the  hus- 
band before  the  bankruptcy,  and  none  other.  (6)  It  has  been 
accordingly  held  that  a  legacy  in  such  stock  was  not  reduced  to 
poaseasioQ  by  such  an  assignment,  so  as  to  bar  the  wife's  right 

(a)  mUiard  *.  a*rabddge,  Alejn,  30 ;  Lord  HMdwiuke.  in  Garfortb  v.  Bndlej. 
i  Tm.  «7&i   H'Oowl  V.  Cbuiu,  a  Jsfan*.  Ch.  13i;   Searing  n.  Seuiag.  «  Ftige, 

sss. 

(Ii)  Hitford  V.  Hllford,  0  Vea.  87;  Jewion  v.  MooUon,  3  Atk.  4S0:  Gayner  ■. 
WilkimoD,  Dioksiu, i91 ;  Saddtngtoii  d.  Kipnnan,  IBro.  C.  C.t4;  Tan  Eppi  o.  Van 
Denien,  4  I'aife,  Oi;  Fierce  v.  Thoiwlr,  2  Sim.  07;  Outcalt  v.  Tan  Winkle, 
1  Green,  Ch.  (N.J.)  516.  It  is  well  settled  that,  at  law,  an  aMignm^nt  in  bankruptcj 
wUI,  at  itielf,  bar  the  wile's  contingent  right  ol  suTrlronlilp  In  a  chose  in  action,  and 
wIU  bar  a  suit  at  law  on  a  Iwnd  entered  into  ty  the  wife  (fum  iota.  Mllei  v.  Wlliami, 
1  P.  Wms.  2*0,  in  K.  B. ;  Boiell  v.  Brander.  1  P.  Wmi.  458,  In  It.  B. ;  Hidirit  r 
Bogliet,  6  Bing.  689.  But  In  the  late  cnse  of  MhIIotj  b.  Tanderheyden,  tiefore  ^C«- 
Cliancellor  Parker,  of  the  3d  circuit,  New  Tork  Legal  Observn-,  for  Jannatj,  IMS 
(No.  4,  p.  4),  It  was  held,  that  though  a  discharge  of  the  hn«band  in  Imnlirnptc]'  woidd 
bar  a  suit  at  law  against  hnsbaod  and  wife  for  the  debt  of  the  wife  dum  loIn,  jet.  In 
eqni^,  satlafaction  could  b«  had  for  the  debt  oat  of  her  sepanite  estate,  wbea^  tbtM 
had  been  an  appointmoit  bj  her  charging  ker  tepMaM  eatate  with  the  debt,  nk 
infra,  \»,  {and  n.  I.] 
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of  survivorship,  and  tfae  wife  took  it  by  survivorship  aa  agunst 
the  Hssignees.  (c)  * 

(c)  Pierce  v.  Thornely,  2  Sim.  167,  ISO.  It  ii  difflcalt  to  reconcile  the  more  uideiit 
with  tlie  recent  Engtleh  equitj  csim,  on  the  subject  of  tlie  eflect  to  be  giTen  to  tlic 
htubuid'i  usignment  of  tlie  wife'i  cbotei  In  utioD.  Tbiu,  in  the  cmm  of  Cfaaudot 
1.  TUbot,  2  P.  Wnu.  001 ;  B&t«i  v.  D>u>d7, 2  Atk.  207,  uid  HawlcTiu  i>.  Obya,  ib.  549, 
the  language  ii,  that  a  contingent  iniereat,  or  the  poatfbilitj  of  a  term,  or  a  ipeciOc 
posribility  of  the  wife,  may  be  auigned  bj  the  hiubaod  for  a  raluable  conaideration, 
•o  sa  to  biud  hU  wife.  But  in  Horaaby  u.  Xjee,  2  Mad.  IS;  Purdew  e.  JatkioD, 
1  Sniaell,  TO,  and  Honoer  v.  Morton,  3  id.  65,  it  ii  held  that  the  huiband'i  aulgnment 
of  the  wife's  revenitmary  Interest  will  not  bar  her  right  aa  his  aurrivor,  provided  the 

1   Wi/e'i  Chatti  a  Aiiian.  —  (a)  What  wife);    Hayward  v.  Hkyward,  20  Pick. 

ani  —  In  a  caae  where  nuHiey  had  been  &17. 

received  by  the  defendant  for  a  married  (fr)  Attignaiaii  ijr  Haibond.  —  In  a  cue 

woman,  the  question,  what  were  a  wife'a  where  a  wife  was  abiolutely  entitled  to  a 

thMa  in  <ir<u>n,  a*  diatlngulshed  from  ber  share  of  a  fund  in  court,  and  joined  her 

Gbo«e«hipDuetsion,camenpaadetermiti-  bu«band  in  a  mortgage  of  her  intereat,  it 

Ing  wliether  her  repreientativc  or  her  wojlwldtobeaettledlaw thatthesecuritj 

husband's  waa  tlie  proper  plaintifl.    The  was  Toid  against  her  right  by  surriTor- 

defendant  had  written  the  wife  that  he  ship,  unless  something  had  been  done  by 

held  the  money  at  her  disposal.    Tfae  hua-  tlie  husband  or  his  incumbrancer  to  re- 

baad  never  interfered  in  the  matter,  and  duce  the  fund  into  possession  (which  was 

died  after  bis  wife.   Asnit  for  money  had  notthefact).   Prole  d.  Snady,  L.  R.  3  Ch. 

and  received  to  her  use  was  held  well  220;  see  Tidd  v.  Lister,  10  Hare,  140;  8 

brought  by  her  administratrix.    Fleet  d.  De  0.,  H.  &  O.  BGT ;  life  Auociation  of 

Perrins,L.  R.3Q.B.  536;  L.  B.  4  Q.  B.  8cat]andc.Siddal,SDeG.,F.«J.2Tl.  So 

500 ;  0  B.  S,  S.  575.  See  Goods  of  Harding,  ui  America.    George  v.  Goldaby,  23  Ala. 

L.  B.  2  P.  &  D.  394,  and  generally  Harper  326 ;   Arrington  r.  Tarbrough,  1  Joots, 

V.  Archer,  28  Hiss.  212.     [United  States  Eq.  72;  State  v.  Robertson,  5  Harringt 

Bonds  were  held  cAont  »■  orfion  In  Brown  201 ;  Needles  r.  Needles,  7  Ohio  St.  4S2 ; 

•.  Bokee,  53  Md.  IM.)    There  U  no  dis-  Bugg  o.  FnwkUn,  4  Sneed,  129;  Sale  s. 

tinction   between   cAov*   I'n    aOxaa    that  Saunders,  24  Miss.  24;  Lynn  d.  Bradley, 

accrue  to  the  wife  before,  and  those  that  1  Met.  (Ky.|  232.     Ccatra,  Triu  v.  CtA- 

accrae  during  coverture,  as  to  her  right  well,  81  Penn.  St.  228 ;  Tuitle  v.  Fowler, 

of  sorrivorship.   Bondr.Conwaj.ll  Md.  22Conn.5Si  Hill  v.  Townsend, 24 Texas, 

612;  Lenderman  o.  Lendermsn,  I  Hous-  576.    See  146,  n.  1.x' 
ton,  623;   Wilder  n.  Aldrich,  2  R.  L  618  (e)   Wifi-t    Eqidt^.  —  ^ee,    generally, 

(a  note  made  payable  to  hnsband  and  Sturgis  t>.  Champneys,  6  Uy.  &  Cr.  07. 


x>  It  is  said  (hat  the  acts  relied  on  as     flcient,  see  Parker  u.  Lechmere.  13  Ch. 
a  reduction  to  possession  roost  be  such  aa     D.  260 ;  Brown  b.  Bokee.  63  Md.  166 ; 


■e  the  hunband,  at  least  for  a  moment  GrebllVs  App.,  87  Pa.  St.  105.  Hooper  v. 

of  time,  absolute  domuiion  over  the  prop-  Howell,  60  Qa.  166 .  Cox  ii.  Scott,  9  Bait 

erty.    Nicholson  r.  Drnry  Buildings,  &c.  306 ;  Willisms  v.  Sloan,  TG  Va.  187.    Hie 

Co.,  7  Ch.  D.  la    For  acts  which  hare  acta  must  be  done  with   the  intent  to 

been  held  sufficient,  see  /■•  n  Barber,  11  assume  dominion.     Moyer's  App.,  77  Pa. 

Ch.  D.  442 ;  Bice  v.  McReynolds,  8  Lea,  St.  4SI1. 
80.  For  acts  which  have  been  held  insuf- 
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*  The  vife's  equity  to  a  reasonable  pro-vision  out  of  her  *  139 
property  for  the  support  of  herself  and  her  children  makes 

lutMeat  eontinnei  isTenionBrj'  to  hii  death.  So,  Sir  WUliua  Grant,  In  HItford  a. 
Hitford,  9  Yet.  87,  doubted  the  louDdiieu  of  the  rule,  that  the  huBband't  Mtignnent 
for  ft  Talnabte  conaideration  paased  (he  wife's  chote  in  action,  freed  from  her  contin- 
gent risht  of  ■nrrlronhip,  btcauie,  in  that  caie,  the  parchuer  wonld  take  a  greater 
right  than  the  hniband  had.  He  admitted,  howevK,  that  a  dittinctlon  wai  coDttaDtlj 
taken  between  aMlgnment*  in  bankruptcy,  or  by  operation  of  law,  and  a  particular 
awignee  for  a  ipeciflc  consideration.  And  in  Homgbjr  v.  I«e,  Sir  Th.  Plumer  con- 
liJentd  that  a  particular  amignee  wai  not  better  off  in  thia  reapect  than  a  general 
aislgnee  In  bankruptcy.  Afterwards,  in  Pordew  v.  Jackaon,  1  Rntaell,  70,tbe  eobject 
waf  diacnaaed  and  reargued  with  great  abilitj' ;  and  Sir  Th.  ntuner.  In  an  elaborata 

If  a  court  of  eqnltj  bat  juriadlction  to  if  abe  be  of  age,  At^aham  v.  ITewconM, 

raUe  and  eqnitablj  diipoae  of  a  fnnd,  it  12  Sim.  SM ;  [Shipwaj  n.  Ball,  10  Ch.  IX 

win  not  allow  Ita  power  to  be  defeated  870;]    will  defeat   the   intereat    of    h«r 

through   the  agenc;   of   another   courts  children,  Bairow  r.  Barrow,  4  Eajr  ft  J. 

where  the  fund  nutj*  alio  be  recoTered.  MO,  424.    A  wife'i  miaoondoct  may  bar 

Duncombe  d.  Greenacre,  3  De  G.,  F.  ft  J.  her  equity,  but  even  her  adultery  may 

600,  51T :  28  BetT.  472.    Aa  the  wife'*  not  liaTe  that  effect,    /n  re  Lewin'a  Trntt, 

equity  arise*  out  of  the  huiband'i  legal  20  Bear.  STB,  and  cases  dted.    Bbe  may 

right  to  present   poseeesinn,  It  doe*  not  preclnde  herself  by  her  fraud  from  clalm- 

aitach  to  tlie  wife's  rerersionary  interest  ing  it  against  purchasen,    /n  rs  Luth'a 

in   stock,    Oabom   v.   Morgan,   6  Bare,  Tmata.  L.  R.  4  Ch.  691;  see  241,  d.  1; 

482;  8  E.  L.  ft  Eq.  1S2 ;  nor,  It  is  said,  to  and  she  has  no  equity  until  her  debtacon- 

the  wife's   life  intereat,  aa   against   her  tracted  before  marriage  hare  been  pro- 

hnsbaud'a  aatigoee  for  value,  Rt  Duffy's  Tided  for,  Barnard  v.  Ford,  Ii.  R.  4  Ch. 

Truat,  28  Bear.  SSA;   Tidd  v.  Lister,  3  S4T.     In  the  absence  of  special  drcnm- 

De  O.,  M.  ft  Q.  867, 808.    See  Inn  Carr's  stances,  the  English  courts  direct  one  half 

Trusts,  L.  R.  12  Eq.  009 ;    [  Williama  v.  of  the  fund  to  be  aettled  on  the  wife  and 

Sloan,  76  Ta.  137.]    But,  of  conrte.  It  her  children,  with  an  ultimate  limitation, 

doea  as  againat  inch  an  assignee  of  her  In  default  of  Isaue,  to  the  husband,  or,  in 

absolute    equitable    interest.      Scott    v.  case  of  his  bankruptcy,  to  hia  asaigneo. 

Spathett,  3  MacN.  ft  G.  690.    Although  Spirett  v.  WUlowa,L.R.l  Ch.  620;  L.B. 

it  it  said  that  thia  equity  1*  not  baaed  on  4  Ch.  407.    In   Suggin'a   Truats,  L.  R. 

the  Idea  of  property  hi  the  wife  (Osbom  8  Ch.  216,  the  nitiiuate  limiution  was  to 

V.  Morgan,  fiipni),  it  is  one  penimal  to  the  wifeif  shestinlTedherhuBbaDd,anda 

her,  wMcb  she  alone  oan  enforce.    Hn-  if  not,  to  Um.    It  was  also  »aid  that  tbe 

death  before  a  certain  stage  of  proceed-  cotirt  eserctset  a  wide  discretion  a*  to  tha 

ings,  De  la  Oarde  o.  Lemprlere,  6  Beav.  amoflot  with  reference  to  the  individual 

844 ;  or  waiver,  Selon  on  Decrees,  8d  ed.  caaSk    See  Barrow  a.  Barrow,  24  Tt  876. 

eog  (Pemea  Covert) ;  Baldwin  tr.  Baldwin,  Croxton   «.   Hay,  L.  R,   0  Eq.  404,  »p- 

6  De  G.  ft  Bm.  SIS ;  Ward  o.  Amory,  1  proves  B^rett  e.  Willows,  z* 
Curlla,410;  {Clark  ■>.  Sm]th,ISS.  0.686;] 


s>  Tbe  mte  ap^es    to  property  in  Bryan,  14  Ch.D.G16;  Ward  v.  Ward,  (b. 

which  the  wife  has  imly  a  life  intereat,  GOO.    Hie  amount  to  be  allowed  I*  •  mat- 

TaantoD  v.  Morris,  11  Ch.  D.  770 ;  but  ter  of  Judicial  dlsetetion.    Taunton  v. 

not  to  property  held  In  entiretlee.  In  n  Hotrla,  ayra. 
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R  (Ustinguished  figore  hi  the  ntodeni  cbaaeery  oses,  wbioh  rekte 
to  the  eUims  of  the  hoaband  upon  the  pn^rty  of  his  wife  id 
action.  If  the  huBband  wants  the  aid  of  chsocery  to  enable  him 
to  get  possession  of  his  wife's  property,  or  if  her  foilnDe  be  within 
the  reach  of  the  court,  be  must  do  what  is  equitable,  by  maUug 
ft  reasonable  proTision  out  of  it  for  the  munteiULDoe  of  her  and 
her  children.    Whether  the  suit  for  the  wife's  debt,  Icgtey,  or 

optaiioti,  dedu«d  hb  MtbenoM  to  hii  fonier  tqiuiiDii,  uA  cinied  hii  doctrine  oal 
broBdly  to  the  whcde  tstent  of  i^  bj  boMing  tlikt  mil  madpiTiwiiti  mmde  hy  tbe  boa- 
band  at  the  irifc**  ovtetandiiif  pcnonil  chmUeli,  oot  thea  reduced  lo  poumiiin, 
w)iether  the  mulgnment  be  In  buikruptcj,  or  under  *.n  Ineolrent  act,  or  to  truatm 
for  psTineiit  at  debt*,  or  to  a  pan^aaer  (or  s  Tahuible  cooiidentiaa,  pan  only  tW 
fciterett  wUch  the  hnbaad  htd,  labject  to  the  wlf  t'l  l^U  right  of  lurrivoratiip ;  and 
ttw  hmband  could  not  poviblj'  make  Ul  utiKonient  of  the  reTerwonary  intereet  of 
hla  wife,  BO  a*  to  bar  her  aa  ■■rrivor,  provided  the  iMeieat  remained  reTenionaiy, 
Sir  WiUiam  QnM,  in  Wriglit  o.  Horl^,  11  Vea.  12,  thought  there  was  great  weight 
In  tbe  propotitiotl  of  Lord  Alvanley,  lliat  do  aaaignment  hj  the  huabtuid,  PTcn  for  a 
valaablectMddAration,  could  cnnve;  more  than  the  right  he  had  to  reduce  tbe  wife'* 
oatatanding  IMercat  into  poweaai(»i,  aubject  to  "  (he  wUe'i  eqnitj ; "  and  that  if  tbe 
huitaand  died  before  that  fadhad  occurred,  tlwwife'i  right  as  lUTTiTor  would  bar  the 
aaiignee.  In  EUiiou  d.  El  win,  18  Sim.  SW,  the  doctrine  in  the  case  of  Purdew  b.  Jad- 
HHi  wai  reafflrmed  b7  tbe  vice-chancellor.  Again,  in  Honner  ■>.  Morton,  S  Ruawll,  01^ 
Lord  Chancellor  Lyndhunt  gave  a  decided  lupport  to  the  doctrinei  of  tbe  mcccsdve 
matlen  of  tbe  rolb.  Lord  Alvanler,  Sir  William  Grant,  and  Sir  Th.  riumer,  to  far  ai 
tbe  revecaionary  interest  of  the  wife  wa«  in  queition ;  bat  he  look  a  dlilinction  between 
the  caae  in  which  the  husband  had  an  immediate  power  at  the  time  of  the  atngnment, 
of  redu<!lng  tbe  chose  in  action  into  possession,  and  where  he  had  not.  In  tlie  flnt 
case,  the  asaignment  ought,  in  equity,  to  be  regarded  as  the  actual  reduction  of  the 
property  Into  possession,  and  a  conie<[aent  transfer  of  it,  fur  he  had  the  power  to  do 
H,  and  (he  assignment  amounied  to  an  agreement  to  do  it. 

These  latter  cases  were  reviewed  fn  Siier  and  anolher,  guardian*  of  Jatd*m 
4  nkwle,  468,  by  Cb.  J.  Gibson,  with  learning  and  abfllly,  and  the  tcasoaing  el 
Sir  Thomas  Flumer  and  of  Lord  Lyadhunt  powerfully  combated.  After  siatil^h 
Sbmnan  v.  Reigart,  T  Watts  &  Serg.  Ifl0,  tbe  coan  decbuvd  thek  adherenee  lo  ta 
doctrine  in  Biter's  case.  Tbe  doctrine  of  the  Enf  llsb  case*,  thst  tlie  eOciency  of  ttN 
■salgiiment  depends  on  the  previous  redactioa  of  tlie  chose  in  aetico  to  posaessioa,  b 
declared  not  to  be  simnd,  inasnach  as  the  haaband  >m  north'  haa  daminioa  ovv  th« 
property,  as  well  a*  the  power  tn  reduce  it  to  poesesiion,  and  hi*  fair  honajidt  traaafet 
of  tt,  for  a  valuable  ooMlderatioo,  pane*  that  whole  dooinion,  opacity,  and  tills. 
Tbebusband,byB*aiTlage,*iKCtedi  to  the  wife'*  power  of  dupaaal;  and  the  distino 
tion  between  vested  and  eon^geRl,  or  reversionary  interests  of  tbe  wife,  in  respect 
to  the  marital  demlnieti  and  power  of  the  transfer  (rf  it,  is  held  to  be  without  founda* 
Hon.  Tbe  critical  review  in  this  hut  case  of  the  English  case*  wa«  intended  only  to 
show  the  weak  grounds  on  which  the  new  theory  rested;  and  the  point  really  decided 
hi  PemsylvsMia,  and  the  authority  of  the  caae,  extend  onljr  to  ftore  that  the  assign- 
Beat  of  a  wife^a  choae  in  acHaa  to  tmstaes,  for  tbe  heneflt  of  the  wife  and  ohildren, 
and  to  place  it  beyond  the  power  of  wa*te  by  the  basbaod.  was  meritorieu*  and  ralid 
in  equity. 
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portion  be  by  the  husband  or  by  his  Hssigiiees,  the  result  b  th« 
suae,  and  a  proper  EetUement  on  the  wife  miuit  first  be  made  of 
a  proportioa  of  the  property,  (a)  The  pioTiaion  is  to  be  propoi^ 
Uoned,  QOt  merely  to  that  part  of  the  equitable  portion  of  the 
wife's  estate  which  tbe  husband  seelu,  but  to  tbe  whole  t^her 
personal  fortune,  including  what  the  husband  had  previously 
xeoeived.  Aud  perb^)s  chancery  ought,  on  just  principles,  to 
restrain  the  husband  from  availing  himself  of  any  means,  either  at 
law  or  equity,  of  poaseasing  himself  of  the  wife's  personal  property 
in  action,  unless  he  wookl  make  a  comjietent  provision  for  her. 
Tbe  English  rule  in  equity  is,  that  where  there  is  a  suit  in  the 
ecclesiastioal  courts  for  subtraction  of  a  legacy,  and  there  is  a 
married  woman  to  be  protected,  or  a  trust  to  be  executed,  the 
Coort  of  Chancery  will  restrain  the  suit  by  injunction.  (A) 

Chancery  will  rmtrain  the  husband  from  proceeding  in  the 
ecclesiastical  coarts,  for  the  recovery  of  the  wife's  legacy, 
until  *  a  provision  is  made  for  her ;  (a)  and,  upon  that  *  140 
doctrine,  a  suit  at  iaw  for  a  legacy  or  distributive  »hare 
oaght  equally  to  be  restrained,  for  such  rights  in  action  are  of  an 
equitable  nature,  and,  properly,  of  equitable  cognizance.  The 
principle  is,  that  ofaasoery  wiU  lay  hold  of  the  property  of  the 
wife,  as  far  as  it  may  be  in  its  power,  for  the  purpose  of  providing 

(a)  Howud  p.  Hoffirtt,  8  Jotiiit.  Ch.  906 ;  1  Eden,  ST.  870,  371 ;  3  Alk.  420, 12\, 
iaa ;  SlMoh  R  ThuringWB,  8  Tm.  8(«.  Wa ;  4  Bro.  C.  C.  189 ;  2  Cox'b  Cuei.  423; 
11  Vm.  IT,  20,21;  lMftd.3ffii;CUDC7'*Eiw7.paui«,-  DutsII  v.  Fatmer'a  Bank  of 
HarjUiid,  4  GIU  &  J.  882 ;  Whltealdes  v.  Darrii,  T  Duia,  106 ;  Ferryclear  v.  Jaccbt, 
HlUCb.  (B.C.)  oM;  Like  ■>.  Bemford,  8  Tea.  606.  In  thli  lut  cue  Ih*  aadgnment 
«f  tlM  irife'i  intciMt  tn  hwik  ttock  to  tsedlton.  In  triMl  to  paj  debt*,  wm  beU  to  be 
•abject  to  tlM  wife*!  e^nitr,  on  a  bill  to  anforce  the  auignEMnt 

{b\  Anoo.,  1  Atk.  491 ;  Grigaian  e.  Grignlon,  1  Hagg.  Eccl.  536. 

(a)  2  Atk.  419.  ChancecT  wfll  ioterpote  on  a  bill  filed  by  or  on  behalf  of  the  wifa, 
and  mtnio  the  linib«nl,  or  M<awigne«»,  frompOMnwJnBtteniaelTeiof  thepruyerg 
at  kjr,  nntU  a  niltable  f  rorUoD  be  allswed  for  hei  upport  Van  Eppa  v.  Van 
Denaen,  4  Paige.  64.  It  hai  at  iMt,  In  New  Tork,  become  a  Kttted  rule  of  the  courts 
of  eqnlty  that  the/  will  interfere  and  reatraln  a  hnaband  from  recovering  at  law  hla 
wlfe'a  property,  until  be  makei  a  proTision  for  her.  But  thJa  will  not  b«  the  caie  if 
tbe  wife  Htm  apwt  from  her  husband  without  caiue,  or  baa  lufflclent  proTliion  from 
other  aoDTce*.  Fry  e.  Fij,  7  Faige,  462 ;  Uartin  u.  Martin,  1  Hofl.  Ch.  463.  Bat 
e^^ty  wm  not,  at  tbe  anit  of  tha  wife,  compel  a  lettleaient  out  of  a  diote  tn  adua 
beqneathed  to  her  for  life,  but  not  eipreaied  to  be  for  lier  aole  and  aeparate  om, 
agaiiul  a  partiaJar  oitigiite  fir  a  valuabU  caiuideratiM.  Tbe  contract  of  the  hultMud 
b  ndwtrl  Mdj  hj  wordi,  ahowlng  clearl;  tliat  the  gjft  wai  intended  to  be  for  her 
•eparate  nao,  or  in  tbe  exiatence  of  a  caae  In  which  he  emits  duly  to  proTlde  for  her. 
EUlott  s.  Cordell,  9  Had.  149;  Stanton  v.  HaJ],  3  Bua*.  &  M.  17G;  Tylei  c.  Lake, 
ib.  188. 
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a  tnaiDteoance  for  her  when  she  is  abandoned  by  her  husband  ; 
and  in  Jhtmond  v.  Moffee,  (i)  where  the  husband  had  abandoned 
his  wife  for  manj  yean,  and  married  another  woman,  he  was  held 
to  have  forfeited  all  just  claim  to  his  wife's  distributive  share  of 
personal  estate  inherited  by  her,  and  the  same  was  appropriated, 
by  decree,  to  her  separate  use.' 

This  Buhject  was  considered,  and  the  principal  authorities 
reviewed,  in  the  case  of  Kenney  v.  UdalL  (e)  It  was  there  held 
that  the  wife's  equity  attached  upon  her  personal  property  when- 
ever it  was  subject  to  the  jurisdiction  of  the  court,  and  was  the 
object  of  a  suit,  in  any  hands  to  which  it  mightconie,  or  in  what- 
ever manner  it  might  have  been  transferred.  It  makes  no  differ- 
ence whether  the  application  to  the  court  for  tlie  proper^  be  by 
the  husband,  or  his  representatives,  or  assignees,  or  by  the  wife, 
or  her  trustee,  seeking  a  provision  out  of  the  property.  This 
equity  is  equally  binding,  whether  the  transfer  of  the  property  be 
by  operation  of  law,  under  a  commission  of  bankruptcy,  or  by 
act  of  the  party  to  general  assignees,  or  to  an  individual,  or 
whether  the  particular  transfer  was  voluntary,  or  made  upon  a 
good  and  valuable  consideration,  or  in  payment  of  a  just  debt  (d). 
The  court  may  also,  in  its  discretion,  give  the  whole,  or  part  only, 
of  the  property  to  the  wife,  according  to  the  circumstances  of 
the  case.     So,  i^in,  in  Hamland  v.  Bloom,  (e)  the  same 

*  141   subject  *  came  under  consideration  ;  and  the  rule  in  equity 

was  considered  as  settled,  that  the  wife's  equity  to  a 
suitable  provision  for  the  maintenance  of  herself  and  her  children, 
ou,t  of  her  separate  estate,  lying  in  action,  was  a  valid  right,  and 
extended  not  only  to  property  which  she  owned  dum  $ola,  but  to 
property  deecended  or  devised  to  her  durii^  coverture.  A  new 
equity  arises  to  the  wife  upon  property  newly  acquired,  and 
attaches  upon  it  equally  as  upon  that  which  she  brought  with 
her  upon  marri^e.  (a) 

(6)  4JohM.Ch.3ia 

(c)  6  John*.  Cb.  404 ;  3  Cowen,  GOO,  i.  a ;  Dnrr  v.  Bowjer,  2  UTiHtl  Cb.  883 ; 
DuTiIl  V.  Farmere'  B«nk  of  HarjUnd,  4  GUI  &  J.  282,  i.  r. 

(d)  Eul  o(  8a1laburr  v.  HevtOD,  1  Eden,  STO ;  Boaril  v.  Brander,  1  P.  Wnu.  453 ; 
Bx  parU  Thompion,  1  Deacon,  00;  Exparte  King,  lb.  14S. 

|e)  e  Johna.  Ch.  178. 

(a)  lDtbecaae£zpiirt«BerMfoid,  1  Detauii.  2S3,  the  conK,  after  a  full  dltciMifoa, 
ordered  a  tww  tettlement  In  faTor  of  the  wife  <mi  a  new  acceMlon  of  fortaoe. 

1  See  188,  n.  1. 
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Tbe  wi&'s  equity  does  not,  BCooMliiig  to  ]3ie  adjudged  cases, 
attach,  except  upoD  tliat  part  of  ber  peiwMial  property  Id  action 
which  the  hiisbaod  cannot  acquire  -without  the  assistaQoe  of  a 
oouit  of  equity.  The  rule  in  equity  does  not  eoiri3t>vert  the  legal 
title  of  the  husband  to  his  wife's  persoDol  fortune ;  and  if  he  once 
acquired  posBeesioD  uf  that  property  Jure  mariti,  thoii^  it  Aould 
Iiave  beee  of  an  equitable  oattii-e,  chancery  will  leave  him  iu 
undisturbed  possession  of  it.  The  claim  attaches  on  that  part  of 
the  wife's  personal  fortune  for  wluch  the  husband  aeeke  the  ud 
of  a  court  of  equity,  or  where  he  nukes  aa  aaaigameut  of  her 
Aquitable  intereats  :  or  tbe  wiEe  seeks  relief  in  ehaneery  aig/iioet 
ber  bmband  and  his  aaaigneea,  in  regard  to  her  ]e|;al  or  equitable 
lights  which  they  are  pursuing,  (b)  If  tbe  husband  can  acquire 
jioseession  without  a  euit  at  law,  or  in  equity,  or  by  a  suit  at  law 
iwithout  the  aid  of  cJianoery  (except,  perhaps,  as  to  legaoks,  aud 
portions  by  will  or  inheritance,  as  has  been  already  su^eflted). 
.the  husband  will  not  be  disturbed  in  the  exercise  of  that  light,  (c)  > 
But  it  is  unnecessary  to  puiaue  this  subjeet  more  laiaately  ;  aod 
it  is  a  vatQ  attempt,  says  Mr.  Justice  Stwy,  (e^  te  aacertaio,  by 
'general  reasoning,  tbe  nature  or  extent  of  the  dootrine,  for  it 
Btaadu  upon  tbe  practice  of  tbe  court.  Tbe  cases  iii  chancery,  to 
iwhioh  I  have  referred,  have  incorporated  into  tbe  equity  juiie- 
pnidenoe  of  New  York  all  tbe  leadisg  provisions  and  principles 
at  the  Engliah  courts  of  equity  on  this  head  ;  and  though  such  a 
[ffoteotien  to  the  wife  cannot  be  afforded  in  Peonsylvaoiai 
where  there  is  no  court  of  *  chancery,  (o)  nor  in  New  •  142 
tiantpsbtre,  whore  eqnLty  powera,  to  a  ttpecifio  extent  only, 
are  conferred  "by  statnte  npou  the  superior  court  of  common-law 
jurisdiction,  (b^  yet  I  preuume  it  exists  in  most  of  the  other 
states  where  courts  are  established  with  distinct  equity  powers, 

(6)  W«lwoith,  Ch,  In  Vm  Epp»  v.  Vnn  DeuiM,  4  Pa^ge,  64 ;  Fry  «.  Frj,  7  id. 
462;  M»tioii.Maniii,lIIoS.-Cli.lQ2;  2.Aik.  4ie;  S  Story  £q.  Jut.  63^1  Claocy't 
Treatke,  46a 

(r)  Howud  V.  MoS&tt,  2  Johni,  Cb.  206 ;  TboroM  i-.  Sbeppard,  2  U'Cord,  Ch.  86 ; 
In  tlie  m&tter  of  Aane  Walker,  1  Lloyd  &  Ooold,  16fi,  Cwea  temp.  Plunket 

{d)  2  SUay,  Eq.  Jur.  036,  636. 

(a)  Yohe  cSituiet,  1  BiBne;,  SC8.  Tbe  want  of  luch  a  power  In  the  Penniyl. 
Tania-conrUUdeepIjr^i[Tettedb;a*er7inteUigetitJudgq.  la  the  matter  of  Htllai:, 
1  Aahmead,  S23.  Bat  the  Orpluuu'  Canrt  baa,  by  itatate,  A  UmiCed  Jadadictioa  OT«r 
the  wife'*  equity. 

{b)  PanoDi  p.  PaiMni,  S  N.  B.  809. 

1  Wile*  r.  Wil«.  3  Md.  1 ;  aeC  310,  n.  1. 
T<«.n.-12  [177  J 
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according  to  the  English  ajstem,  or  with  legal  and  equitable 
powers  ODited,  according  to  the  more  geoerallj  prevailing  prac- 
tice in  the  United  States.  It  exists  in  Maryland  and  Tennessee ; 
and  in  the  latter  state  protection  is  even  afforded  in  their  courts 
of  law.  (c)  In  North  Carolina,  if  the  aid  of  a  court  of  equity 
be  required  by  the  husband  to  enable  him  to  take  possession 
of  his  wife's  property,  he  must  make  reasonable  provision  for 
her ;  and  the  rule  is  the  same  when  his  legal  representatives  or 
assignees  claim  it.  But  their  decLiions  go  no  further,  and  the  wife 
cannot,  by  a  suit  in  equity,  stop  him,  though  he  be  insolvent, 
from  taking  possession,  unless  her  claim  be  founded  upon  a  mar- 
ri^e  settlement,  (rf)  The  Superior  Court  of  New  Hampslihe 
intimates  that  it  may,  perhaps,  be  authorized  to  apply  the  prin- 
ciple of  sustaining  the  wife's  equity,  when  the  husband  or  his 
assignee  asks  the  aid  of  the  court  to  obtain  possession  of  the 
distributive  share  of  his  wife,  (e) 

There  is  a  difference  as  to  choiet  in  action  belonging  to  the  wife, 
whether  the  husband  sues  in  his  own  name  exclusively,  or  jointly 
with  his  wife.  The  principle  of  the  distinction  is,  that  if  be 
brings  the  action  in  his  own  name  alone  (as  it  is  said  he  may  for 
a  debt  due  to  the  wife  upon  bond),  (f)  it  is  a  dis^reement  to 
the  wife's  interest,  and  implies  it  to  be  bis  intention  that  it  should 
not  survive  her.  But  if  he  brings  the  action  in  their  joint  names, 
tlte  judgment  is,  that  they  shall  both  recover,  and  the  debt  sur- 
vives to  the  wife.    The  judgment  does  not  alter  the  property,  or 

(e)  U'Eltuitten  e.  Howell,  i  H&jwood,  19 ;  DuTftll  n.  Fumen'  Bank  of  HarjUnd, 
4  Qill  &  J.  282.  In  TenneaM.  It  hw  been  adjudged  tlut  the  wife's  equit;  will  be 
enforced:  (1.)  When  Uic  hnilwDd  or  bU  aulgnee  iiuldng  theaidof  >  coart  of  equity 
to  reduce  her  property  into  poweMlon.  (2.)  At  the  auic  of  the  wife  or  of  her  trustee, 
pnyinB  for  the  pKvUion.  (3.)  When  the  (nuteedesigtitorli  willing  topajordcliTer 
over  the  property  to  the  hoiband  nr  hit  assignee  without  suit.  In  that  case,  all  of 
them  will  be  enjoined,  at  the  suit  of  the  wife,  froni  changing  the  possession  until 
provision  be  mads.  But  if  the  husband  or  his  assignee  has  already  redaced  the 
property  into  possession,  a  court  of  equity  does  not  interfere.  Deaiin  e.  Fitzpatrick, 
Meigs,  &G1.     These  are  the  settled  prindples  on  the  subject  in  the  English  equity 

(J)  Bryan  v.  Bryan,  1  Der.  Eq.  iT. 

(«)  See  Parson*  v.  Parsons,  9  N.  H.  809-336,  where  Ch.  3.  Parker  has  wanimed 
the  history  and  doctrine  of  the  wife's  equity  with  accurate  and  elaborate  learning. 

(/)  Lord  Chancellor,  in  Oglander  v.  Bastoa,  1  Vem.  3M ;  Howell  v.  Maine,  8  Lev. 
408.  But  Hr.  Pretton,  in  his  Essay  on  Abstract!  of  Title,  1. 348,  condemni  tlic  doctrine 
In  thb  cue  in  Levinz,  and  denies  that  the  husband  can  sue  alone  on  a  bond  gircn  to 
(be  wife  atone. 
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show  it  to  be  his  intentioD  that  it  should  be  altered-  It  is  also 
the  rule  of  equity,  that  if  before  marriage  the  haaband  makes 
a  settlement  on  the  wife,  in  consideratioD  of  her  fortnue,  he  is 
considered  In  the  light  of  a  purchaser  of  her  fortane,  and  bis 
representatirea  will  be  entitled,  on  his  dying  in  hia  wife's  * 
lifetime,  *  to  the  whole  of  her  things  in  action,  thot^h  not  *  148 
reduced  to  possession  in  his  lifetime,  and  though  there  I>e 
DO  special  agreement  for  that  purpose.  If  the  settlement  be  in 
consideration  of  a  particular  part  only  of  ber  fortune,  the  right 
of  survivorship  in  the  wife  will  exist  only  as  to  the  part  of  her 
property  not  comprbed  in  the  settlement,  and  not  reduced  to 
possession  by  the  husband,  (a)  The  settlement  must  state,  or 
import,  that  it  was  in  consideration  of  the  wife's  fortune,  and  it 
must  appear  to  be  adequate  to  the  purchase  of  her  fortune,  before 
it  will  bar  her  right  of  survivorship.  (J) 

(5.)  To  her  Personal  Propertt/  in  Pofteation. — As  to  personal 
property  of  the  wife,  which  she  had  in  possession  at  the  time  of 
the  marriage  in  ber  own  right,  and  not  en  autre  droit,  such  as 
money,  goods,  and  chattels,  and  movables,  they  vest  immediately 
and  absolutely  in  the  husband,  (c)  and  he  can  dispose  of  them  as 
he  pleases,  and  on  bid  death  they  go  to  bis  representatives,  as 
being  entirely  his  property,  ((i) 

2.  Hm  DntiM  whiob  th*  Bnaband  aunmH.  —  (1.)  To  pay  her 
Dehtt,  —  The  husband  is  answerable  for  tiie  wife's  debts  before 

{a)  Bmler'i  nore,  304,  to  lib.  3,  Co.  Utt  I  Vero.  806,  note  S ;  QufoHb  v.  Bnidlej, 
1  Vm  677 ;  Meredith  d.  Wynn,  1  Eq.  Cu.  Abr.  70,  pi.  15 ;  Packer  o.  WTndham, 
Tfnc  in  Ch.  412 ;  Druce  n.  DennUon,  0  Vet.  395. 

{h)  Cleland  v.  Cleluiil,  Free  in  Ch.  03;  Stlwajr  d.  Solvar,  Amb.  602;  Lord 
Eldon,  In  Drace  v.  Denntwxi,  0  Ye>.  395 ;  the  Hirter  of  the  RolU,  in  Carr  ■>.  Taylor, 
10  id.  679.  The  cmm  admit  that  the  Mttlement  will  not  bar  the  wife'i  equity  to  a 
farther  aettlenKiit  oat  of  proper^  accruing  during  coTertnre,  unleia  it  be  made  in 
CMMlderation  of  her  fortune  which  ihe  then  baj,  or  maj  thereafter  be  entitled  to. 

(c)  Co.  Liti.  SSI.  b. 

\d)  By  the  ttatute  law  of  Oecrgia,  of  1789,  the  re*l  eatmte  belonging  to  the  wife 
at  the  marriatce  becomes  vealed  In,  and  paiiei  to,  die  huabaad  in  IJie  tame  mannet 
a«  peraonsl  property.  See  t*^,  It.  29.  There  ii  a  prevalent  dlipoiitlon  in  many 
of  the  itatei  to  enlai^  the  power*  of  the  wife,  and  abridge  those  of  the  huihand 
OT«r  her  leparate  property,  belonging  to  her  at  marriage,  or  inbeeqaently  acquired 
by  her,  and  to  lubMitDte  Ihe  policy  of  the  cItII  law  for  that  of  the  common  law  on 
the  tubject.  ThDi,by  Ihe  cooatltution  ol  Wlaconiln,  adopted  in  1940.  all  the  real  and 
peraonal  property  of  the  wife,  at  the  time  of  ber  marriage,  or  acquired  by  her  after- 
ward*, are  to  be  her  leparate  property.  So  the  iegiilatme  of  Arkanaaa  have  fx- 
etapted  all  loch  property  from  llaUlity  for  her  hutband'*  debt*. 
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oovertute  ;  btit  if  thty  &tb  not  recovered  daring  the  coveitare, 
be  is  d^ckftrged.'(e)  1  He  ia  answerable  for  her  debts  onlyiA 
virtue  of  the  dutf  imposed  on  him  to  di^chai^e  alt  the  oU^ationfe 
of  (he  wife ;  and  that  his  responaihilitT-  should  cease  after  ijoVAr- 
'    tiir6  ceases,  itt,  in  'some  vases,  rather  against  conscience  ^ 

*  144  bTit  tbefi,  as  a  competisatioa  for  the  rule,  it  is  to  *hti 

considered  that  the  charging  the  husband  in  all  casett  with 
the  debts  would  be  against  conscience  also.  It  is  a  strict  mle  of 
law,  which  throws  upon  the  husband,  during  coverture,  aU  the 
obligations  of  thb  wife ;  and  by  the  same  rule  of  law  he  isilW 
chiH'ged  after  the  coTertore  ceases,  by  the  death  of  the  Wiffe ; 
oOutts  of  equity  have  held  that  they  could  not  vafy  the  mte  «f 
law  according  to  the  fact,  whether  the  husband  had,  or  had  nott 
received  a  portion  with  his  wife,  or -charge  his  conscience  in  on* 
case  more  than  in  the  other.  This  is  the  meaning  of  the  case  ot 
Heard  v.  Stamford,  (a)  accordiag  to  Lord  Redesdale's  explanation 
of  the  tule  on  this  point.  (6) 

Tlie  rule  of  law  On  this  subject  may  operate  v9ry  injuriously  to 
creditors  ;  for  if  the  wife  be  largely  indebted  before  marriage,  and 
the  hnshand  tabes  and  appi-opriates  all  her  personal  property  t« 
Iiimseir,  and  the  wife  dies  before  the  Creditors  have  collected  theit 
debts,  the  husband  is  no  longer  liable,  and  the  creditors  of  the 
Wife  are  left  without  remedy.  If  the  husband  himself  dies  before 
the  debts  are  collected,  his  representatives  are  not  liable;  and 
though  the  wife  remains  liable  after  her  husband's  death,  for  her 
former  debts  remaining  unpaid,  she  tnay  have  bo  property  to  pay 
them.  The  answer  to  this  objection  is  attempted  "by  Lord  Maccles- 
field, in  ne  Earl  of  TKcmond  v.  Eari  of  Suffolk,  (c)  It  may  he 
hard,  he  observes,  that  the  husband  should  be  answeraWo  for  die 
Wife's  debts,  when  he  receives  nothing  from  her ;  but  we  are  to 

[f)  Re  [■  liable  foT  a  breach  of  tnut  committed  bj  the  wile  before  manfage- 
PihnH  V.  WilMfleld.  8  Bc«t.  C9T. 

(«)  a  p.  Wm».  40H;  <lMei  l«Dp.  Talb.  ITS. 

4&)  1  Sch.  ft  LfV.  MS;  Wtthenpooi  ■>.  DaboM.  Bail.  Eq.  (S.  C.)  160^  a.  r. 

\i)  1  P.  yrtr».  499. 

I  Umb  t>.  BeldM..  le  AVk.  6»i  Oow-  4  %.  8M).    |S«e  Aknuidw  •-  VUof^,  M 

ton  t>.  MooK,  S  Jonet  B4.  901    !Bvn  Ohlo'StBtG;  HaTriMnv.  Tradw.lT  Aih. 

allboagh  duHng  corertun  li«  ^roinbetl  BSBj    HAthewa  «.  WMHK    M  Gk.  -9 

to  pay  them.    CoU  r.  ShurUefr,  '41  Vt.  Bll  (vtatntmr)-! 
SIL    8m  fnrther,  KlobtS  One.  3  T>e  6. 
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■fit  off  tgaiiut  ihtA  iMidship  the  rale,  tJi4jt  if  t^e  ku^«4  li"*^ 
Keoeived  a  personal  estate  vith  the  wife,  and  h&ppew  ^at  tQ>  b^ 
sued  during  the  coverture,  he  is  not  liable.  He  runs  &  hazard  in 
being  liable  to  the  debts,  mnch  beyond  the  personal  estate 
of  the  wife  ;  and  ia  Tecompeuse  for  that  *  hazard,  he  Li  *  145 
entitled  to  the  whole  of  hu*  pwaonal  estate,  though  far 
exceeding  the  debts,  and  is  discharged  from  the  debts  as  scon  as 
the  coverture  ceases.  In  Heard  \.  Stamford,  there  was  a  strong 
effort  loada  before  Lord  Cb.  J-  Talbot,  to  charge  the  husband, 
After  the  wife's  death,  with  a  debt  of  hers,  dum  tola,  to  the  extent 
of  what  he  bad  received  from  her,  for  she  happened  to  bring  a 
lai-ge  personal  estate  to  her  husband.  The  in|ustiGe  of  the  case 
waa  pressed  upon  the  court,  for,  upon  the  rule  as  it  stood,  &fem^ 
tolt  might  be  worth  10,000^  and  owe  1,0001,,  and  marry  and  die, 
and  the  husband  might  appropriate  the  10,000f.  to  his  own  use,  • 
^d  not  pay  one  farthing  of  the  debt.  Lprd  Nottingham  was  bo 
provoked  at  the  hardship  of  the  rule,  in  a  case  in  which  the  wife 
broaght  a  large  portion  to  her  husband,  and  died,  and  when  the 
husband  continued  in  possession  of  the  goods,  and  refused  to  pay 
the  very  debt  contracted  by  the  wife  fpr  th?  goods,  that  he 
deolared  he  would,  alter  the  law.  But  (-prd  T4bot  said,  that 
Bothing  less  than  an  aot  of  Farliament  could  alter  the  law  ;  and 
the  rule  was  fixed,  that  the  husband  was  liable  for  the  wife's 
debts  only  during  the  coverture,  unless  the  creditor  recovered 
jt^dgmeot  agaiiist  bun  in  the  wife's  lifetime,  ^nd  that  otily  the 
wife's  chose$  in  action  not  reduced  to  possession  in  her  lifetime 
vonld  be  assets  in  her  hnsband's  hands,  when  they  come  to  him 
as  her  administrator.  U  relief  ought  to  be  given  ^unst  the 
husbapd,  because  he  received  sufBcient  property  with  the  wife, 
then,  by  the  same  reason,  if  the  wife  had  brought  no  fortune  to 
her  husbwid,  and  judgment  was  recovered  against  him  during 
coverture,  relief  ought  to  be  afforded  to  the  husband  against  this 
judgment  after  his  wife's  death.  He  declare^  that  the  rule  could 
W>t  he  disturbed  by  a  couft  pf  equity ;  and  it  has  continued 
naaltered  to  this  day.  The  husband  ia  liable,  not  as  the  debtor, 
but  as  the  husband.  It  is  still  the  debt  of  the  wife,  and  if  she 
survives  her  hiishand,  she  continues  per^nally  liable,  (d) 
*  It  ha»  alao  been  held   by  the  K.  B.,  in  MUei  v-  W3r  *  146 

(rf)  WoodnutB.  OhapoMii,  1  Cw)|k  U». 
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lioHU,  (a) '  that  the  debts  of  the  wife  dum  tola,  aa  veil  as  the 

bueband's  debts,  are  discharged  by  the  baDkmptoy  of  the  hiu- 

(<•)  1 F.  Wnu.  249.  It  wu  decided.  In  Lockwoodv.  Salter  uid  Wife,  2  Ner.  A  Hum. 
266,  that  the  trile'i  debta,  dim  lela,  were  ezlingnUhed  hj  the  hiuband'*  dbcharge  ma  ■ 
bankrupt  or  iotolTent.  But  leeeiMrain^mi,  I38,n.  (6),  Mallorjr.  TandeTbefdeQ.thB 
rule  in  equity,  and  which  li  the  correct  rale,  thongh  the  role  at  law  ia  otberwlaa. 

>  HK^Ma^t  IMtdiargt  in  BaakntpUg.  —  farced.    In  the  Xew  Toili  caw  the  hu- 

HalinTy  V.  Vanderhejden,  3  Barb.  Ch.  0,  band  receired  i^iiuiderable  property  from 

the  decUion  referred  to  aboTe,  after  being  hia  wife,  and  the  aetilement  bemg  held 

•Srmed  bj  the  Chancellor,  wai  rerened,  1  not  fraudnlent  when  made,  it  waa  f oond 

Conut.462.    TbelatterdecirioD,BlthoDgh  difficult  to   raiie   an   equity  sgainit  the 

dittingulihable,     wai     dUapproTed     in  aeparate  fund  in  conieqaence  of  the  lub- 

Cbubb  V.  Stretch,  L.  R.  19  Eq.  666.     There  sequent  bankruptcy, 

a  woman  upon  her  marriage  wttled  all  NeoetmritM  fir  Wifi.  —  It   ht«    been 

her  property  (L.  R.  9  Eq.  660)  to  ber  held  In  Gnf^and  that  the  premmptjoii  of 

teparaie   uae,  but   after  her   bntband't  the  wife'i  authority  to  bind  her  hntband 

dischargeinbankruptcy,itwaiheldliahle  in  certain  caiee,  referred  to  in  the  tex^ 

for  debta  contracted  by  her  before  her  140  (2),  may  be  rebutted  by  proof  of  the 

marriage.     This  caie  leemi  to  go  on  the  hujband'a  prohibition,  although  the  party 

gronnd  that  the  roluntary  Mttlement  wai  dealing  wltli  the  wife  bad  no  notice  of  it. 

Tikudulent  ai  agalnit  exlttlng  creditors ;  In  this  case,  too,  the  jnry  found  that  the 

that  althoDgh  the  creditor*  must,  In  the  article*  fumlthed  the  wife  were  suitable 

flr*t  place,  lue   the   husband  and   wife  to   tier   e*Uite,  and  that  the  allowance 

Jointly,  and  could  only  proceed  against  the  actually  paid  the  wife  was  iniufflcient 

«ife'i*eparatee*tatewbentheycouldget  Jolly  d.  Bees,  16  C.B.  k.  t.  82S,  when 

nothing  from  the  husbaud,  the  discharge  the  earlier  cases  are  cited ;  Harrison  >. 

had  put  an  end  to  the  personal  liability  Orady,  12  Jur.  H.  s.  140;  Ryan  d.  Nolan, 

for  the  debt,  and  that  therefore  the  equity  Ir.  Rep.  8  Com.  Law,  SIS ;  Shoolhred  t. 

against  the  separate  fund  might  be  en-  Baker,  19  L.  T.  k.  s.  869.  x^     But  the  Ian- 

fi  The  prioclple  of  Jolly  u  Reel  seems  The  artlclet,  therefore,  though    falling 

to  be  stated  rather  too  brondly  in  the  within  the  doss  of  necessaries,  were  not 

note.    The  case  was  afflnned  In  Deben-  necessaries  in  facL    The  obligation  to 

ham  V.  Mellon,  6  App.  Cas.  24;  s.  o.  5  supply  the  latter  Is  absolute,  and  don 

Q.  B.  n.  89*.    The  question  of  the  wife's  not  depend  upon  the  prindples  of  i^eocy. 

anthority  was  there  held  to  be  one  of  This  obligation  exist*  wbeaeier  the  hna- 

bet  under  all  the  circumstances  of  the  band,  whether  living  with  the  wife  or 

case.      The   authority    may    be   either  apanfromh«Toluntarily,orowingtohJ« 

'   actual   or  ottentibte.     The  latter  ezisli  own  misconduct,  fails  to  make  prorislon, 

as  to  household  ardcles  where  the  wife  by  allowance  or  otherwise,  for  the  neces- 

isaKowedtomaDagethehnsband'thouse-  latle*  of  the  wife.    Raynes  d.  Benaet^ 

hold.     Bat  the  mete  reUtion  of  boaband  114  Mass.  424 ;  Alley  0.  Winn,  134  Maia. 

and  wife  give*  do  soch  oeteniible  author-  77 ;  Comptoo  d.  Bates,  10  111.  A^.  78 1 

ity.    In  both  caaea  the  husband  and  wife  Arnold  b.  Allen,  9  Daly,  196 ;  Wilson  d. 

were  living  together,  and  in  both  the  for-  Bishop.  10  III.  App.  588 ;  Thorpe  ».  Shap- 

mer  had  made  an  allowance  to  the  latter  )«igh,  67  Me.  236 ;  l^erpont  r.  Wilson,  49 

for  the  matter*  covwed  by  the  credit.  Conn.460;  Forrtitall  v.  LawMHi,34  L.T. 
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band.     It  la  clear   that  a   certificate  of   bankruptcy   diachai^es 

him ;  and  Lord  Ch.  J.  Ptirker  thought  that  the  wife  was  aluo 

gn^ge  of  Americsii  ctue*  ia  geneMlty  tbe  L.  B.  6  Q.  B.  61.  But  he  nutj  be,  U  he 
other  way.  Cromwell  t>.  BenJamiD,  41  ceue*  to  sappl/  her.  Kead  d.  Legard,  0 
Barb.  658 ;BeaD.DuTkee,:25IU. 603;  Ste-  Rich.  836;  /»  re  Wood,  I  DeG.,J.  &8. 
Ten*  a.  Stoiy,  13  Tt  827, 829 ;  lb.  880.  See  466.  Id  eqnity  the  hiuband  i*  Uable  for 
aba  Morgan  n.  ClMtwynd,  4  F.  &  F.  461,  moDsj'  leol  to  the  wile  for  the  pnrcba«e 
464.  Bat,  althoagh  during  cohabitation  of  DeceBssrieaandsoapphed.  Perhapitbe 
tbe  hnaband  ia  to  decide  what  ii  fit,  and  ground  ii  tliat  the  lender  ii  eubrogatRd  to 
neither  tbe  wife  nor  a  Jury ;  yet  If  be  the  rights  of  tbe  part;  (nmfihing  the  sup- 
tnma  her  ont  of  doon,  or  doMite  her  pUea.  Jenner  b.  HottIb,  S  De  G.,  F.  ft  J. 
widioDt  canae,  or  bj  bla  own  fault  Ten-  46 ;  Deai«  v.  Soutten,  L.  R.  9  Eq.  161 1  In 
dera h  impoaaible  for  her  to  reside  with  n  Wood,  1  De G,  J.  &  8.  466 ;  po$t, 300, 
Um,  and  ceaaea  to  aapport  her,  or  makee  n.  1  i  [Eenjon  v.  Farria,  47  Conn.  610.] 
ber  what  the  jury  cunsider  an  inadequate  The  rule  at  law  was  held  to  be  other- 
allowance,  ihe  may  pledge  hia  credit  for  wiae  in  Knox  v.  Boiheii,  3  C.  B.  h.  a.  884 ; 
aoch  expenaea  aa  tbe  jury  find  to  be  rea-  althangh  aiaampeit  wa*  maintoJiwd  in  an 
aonable.  Baiele;  d.  Forder,  L.R.  3Q.  B.  Irlih  case,  Jotmaton  a.  Manning,  12  Ir. 
669,  664;  HaU  d.  Wdr,  1  Allen,  'Xl;  Com.  L.  148;  and  in  Smith  v.  Oliphant, 
Hults  B.  Gibba,  66  Penn.  St.  860 ;  Parke  2  Sandf .  SOS,  a  case  of  an  Infant. 
e.  Kleeber,  87  Pemi.  St.  261;  Baker  «.  It  may  be  proper  to  mention  that  It 
8ainpa<m,  14  0.  B.  h.  a.  883 ;  Beere  n.  ia  held  in  England  that  if  a  wife  leaves 
Coajn^iam,  2  Car.  It  E.  444 ;  Conning-  her  husband  from  a  reasonable  appre- 
bam  e,  Reardon,  68  Masa.  688.  If  he  heniion  of  violeni^e,  and  ia  entitled  to  a 
consent  to  ber  leaving  him  on  the  tenna  divorce  <i  mrnea  el  Iham  propttr  tccBitiam, 
that  slieaballnotbindhts  credit,  bat  shall  ahe  may  make  him  liable  for  the  coats  of 
receive  an  allowance,  which  ia  paid,  she  a  anlt  tendered  necessoiy  for  Iwr  protec- 
bM  no  anthority,  although  the  allowance  tion  by  his  conduct-  Brown  v.  Ackroyd. 
is  inadequate.  Biffin  v.  Bignell.  7  Hmlst. 
t  N.  877;  see  177,  n.  (a).  Her  author- 
I^  ia  not  enlarged  by  his  insani^.  If  she  of  her  conjugal  rights.  Wilson  d.  Ford, 
haa  received  money  sufficient  and  appU-  L.  E.  8  Ex.  93.  Bee  Williams  u.  Monroe, 
cable  to  payment  for  necessaries,  lie  coo-  18  B.  Monr.  614 ;  Baylis  v.  Watkins,  10 
not  be  charged.    Bicbardson  v.  Da  Bois,  Jnr.  m.  a.  114.     But  It  la  otherwiae  in 


903.     The  insufficiency  of  an  allowance  Coatsln  a  suit  for  divorce  for  adultery 

where  it  has  been  anented  to  or  fixed  by  brought  by  the  wife  were  held  lecoverable 

the  court,  gives  no  authority  to  pledge  against  the  hnsband,  in  Ottaway  u.  Ham- 

the  bnaband'a  credit.    Eastland  v.  Bar.  ilCnn.SC.F.D.SOS.    But  see  cases  hi  n.  1, 

Ghell,  S  Q.  B.  D.  433i    Alley  *.  WIdd,  and  Dow  r.  Eyster,  79  111.  264, cmlra.    In 

Mpm  ;  Hare  v.  Oibeon,  82  Ohio  St.  38.  Conant  n.  Bnmham.  138  Mass.  608,  a  hna- 

Tbe  question  of  what  ore  necesaariee  in  band  wai  held  liable  for  legal  services 

tbe  caae  of  a  wife,  as  In  the  caae  of  an  rendered  to  tbe  wife  in  anccessfoll]'  de- 

infaot  liiijhi,  240,  n.  1),  would  icen>  prop-  folding  ber  in  a  anlt  brought  by  blm 

erly  to   be    a   qneation    for    tiie   jnry.  i^alnat  ber  for  being  a  common  dmnk- 

Baynea  v.  Bennett,  114  Mass.  424.     The  ard;  but  not  for  legal  services  rendered 

qnestion,  however,  has  been  determined  her  In  institnting  a  complaint  against 

teoermlly  by  the  conrt.  him  for  aaaanlt  and  battery. 
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diBcba^td  for  evm-r  and  not  merely  during-  the  hnsbaiid'ft  life, 
Uiough  oa  ttkat  point,  he  said,  it  ww  not  necewary  to  give  a 
decided  opinion. 

(2)  7h  maint<a,n  her.  —  The  husbsnd  is  boand  to  provide  his 
wife  with  neceoaaiies  suit&ble  to  her  situatiou  and  his  coudition 
in  life ;  and  if  fthe  coatiiicta  debts  due  foi'  them  during  cohabita- 
tion, he  i&  obliged  to  pay  those  debts  ;  but  for  anything  beyond 
necessaries  he  is  not  chargeable.  He  is  bound  by  her  contracts 
for  ordinary  purchases,  from  a  presumed  assent  on  his  part ;  but 
if  his  dissent  be  previoasly  made  known,  the  presumption  of  bis 
assent  is  retrutted.  He  may  still  be  liabls,  though  the  seHer 
would  be  obliged  to  show,  at  least,  the  absolute  necessity  of  the 
purchase  for  her  comfort,  (h')  If  the  tradesmaD  furnishes  goods 
to  the  wife,  and  gives  the  credit  to  her,  the  husband  is  not  liableii 
though  she  was  at  the  time  living  with  her  husband,  (e)  Nor  is 
he  liable  for  money  lent  to  the  wife,  unless  his  request  be  averred 
and  shown,  ((f)  So,  if  the  husband  makes  a  reasonable  allow- 
ance to  the  wife  for  uecessaries  during  his  temporary  alisence,  and 
a  tradesman,  with  notice  of  this,  supplies  her  with  goods,  the 
husband  is  not  liable,  nuless  the  tradesman  can  show  that  the 
allowance  was  not  supplied,  (je)  If  the  husband  abaudons  his 
wife,  or  they  separatie  by  consent,  without  any  provision  for 
lier  maintenance,  or  if  he  sends  her  away,  be  is  liable  for  hex 

(A)  EtherlngtoD  i>.  PBrrot.  1  Salk.llS;  3  Lord  Raf n.  lOOB,  ro.;  MoDUgua  •; 
Benedict,  S  B.  &  C.  681. 

(e)  Bentle]'  v.  Griffin,  4  TbdiiL  356  \  Uelc&Ue  e>.  Sbav,  8  Cunp.  23. 

{4)  Sloae  v.  Haensir,  7  Taunt.  433. 

(«}  Hott  i-.  Brien,  4  B.  &  AM.  2Si.  If  there  be  >n  ftmiL-able  Keparaticin  at  hueband 
Knd  wife,  and  he  f  umialiM  her  with  oecetaaries  aucnrding  to  tlie  agreeoienl.  he  ii  not 
liable  for  articlea  furnished  to  lier  b;  a  trade«niBn,  tUougli  lie  bad  no  notice,  for  the 
moral  obligation  on  his  part  ceasea.  Cany  v.  Patton,  2  Aahmead,  140.  Mr.  Wallace, 
ime  of  the  learned  editon  to  the  American  edition  of  Smlth'i  Leading  Caaet,  la  Law 
Library,  r.  s.  *oI.  xxt.,  M71,  that  this  case  In  Fcnniflranla  ta  the  ableit  case  on  the 
gotrject  ta  be  found  in  the  American  booki. 

caae  of  a  Ubel  for  dJTOTce  f«r  Iba  hva>  The  huabanl  may  be  >ued  for  Ibe  foneial 

band'a    adnltei;,  Horriton    v.    Holt,  <3  expetifea  of  hia  wife,  althougb  (he  had 

H.  H.  478 ;  Shelton  r.  Pendleton,  18  Cono.  ▼oluauiU]'  left  Urn,  and  had  llred  apart 

417;  Jobnaonr.  WlUiama,  8  Greene,  Iowa,  ftotn   him   for  ma»j   jeaia  before  her 

97  i  or  where  ahe  defendt  a  libel  making  deatli.    Ambroaa  a.  Eenlaan,  10  C.  B. 

the  same   charge    against    her,  B*r  d.  776 ;  Bradihaw  n.  Beard,  12  C  B.  ir.  a, 

Addcn,  CO  S.  H.  ra;  Whig  r.  Huribnrt,  844.     See  Ciumlngbam  a.  Beardon,  88 

16  Tt  aOT ;  CofOn  •.  Dnnham,  8  Cuih.  HaM.  58& 
404.    See  Smith  n.  Davla,  4&  N.  H.  566. 
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neoesuries,  *  and  he  sends  crecHt  vit^  her  to  that  extent,  (a)  *  147 
Bat  if  the  wife  e1ope»,  tliougb  it  be  iMt  with  aa  adulterer, 
he  is  not  cbsigeable  even  for  necetsaiieB.  The  veiy  fact  of  the 
elopement  and  separation  in  sufficient  to  put  persons  on  inquiiy, 
and  whoever  gives  the  wife  credit  afterwards,  gives  it  at  hie  peril. 
The  husband  is  not  liable  unless  he  receives  his  wife  back 
again,  (i)  The  duties  of  the  wife,  while  cobabatii^  with  heti 
hnsband,  form  the  consideration  of  his  liabiUQ'.  He  is  aoeiwd- 
iugiy  boond  to  provide  for  hor  in  ius  fsEuly  ;  and  while  he  is  not 
g«ilty  of  any  enielty,  and  is  willing  to  provide  her  a  home,  and 
all  reasonable  neoeesaries  there,  he  is  nob  bound  to  furnish  them 
elsewhere.  All  penons  supplying  the  food,  lodging,  and  raiment 
of  a  married  woman  living  separate  from  her  husband  are  bound 
to  make  inquiries,  and  they  give  credit  at  their  peril.  (0) 

It  has  been  a  question  vhethw,  if  the  wife  ek^ies,  and  repent* 
and  returns  again,  and  her  husband  refuses  to  receive  her,  he  is 
then  bound  for  her  necessaries.  The  opinion  of  Lord  Ch.  J-  Ray> 
mood,  in  Child  v.  Sardyman^  (d)  seems  to  be,  that  ha  would  be 
liable ;  for  he  says  that  if  the  husband  should  refuse  to  receive 
the  wife^  "  from  that  time  it  may  be  an  uiawer  to  the  elopemeat." 
Lord  EldoD  subscribed  to  that  case,  and  the  same  doctrine  has 
been  declared  in  New  York  ;  (e)  but  it  does  not  apply  where  the 
wife  had  committed  adultery,  (f)  It  has  also  been  a  debatable 
point,  whether,  if  the  husband  should  refuse  to  provide 
necessaries  for  his  wife,  and  *  prohibit  a  particular  person,  *  149 
or  any  person,  from  trusting  hor,  and  she  should,  notwith- 
standing the  prohibition,  be  trusted  with  necessaries  suitable  to 
her  age,  and  degree,  and  rook  in  life,  the  law  would  then,  notwith- 
standing such  prohibition,  raise  an  assumpsit  sgaisBtthe  husband. 
In  the  esse  of  Manby  v.  iSaett,  in  the  reign  of  Charles  II.,  (a) 

(<■)  Walker  v.  ampfoo,  I  Watu  &  Self.  83. 

(ft)  Robimon  d.  Oreinold,  1  Balk.  119 ;  Horrlt  s.  HutTD,  8tr.  MI ;  Child  v.  Hardj- 
inaii,  Str.  87G ;  Manby  v.  Scott,  1  Mod.  124 ;  1  Sid.  100 ;  1  Lcrr.  4,  a  a ;  IS  Mum. 
SOS ;  S  Pick.  2S9 :  Ktrkpatrlek,  Ch.  J.,  S  Halitead.  1«L 

(c)  M'CuicliMi  D.  M'Gahay,  11  Johni.  281 ;  Hainvahng  &  Lede,  S  Cair.  4  P. 
COT ;  Bindley  v.  Haninlt  of  Weatmeath,  6  B.  4  C.  30a 

(dl  t  Str.  676. 

ie)  M'CotehFii  r.  ITOahay,  11  Johni.  SSI;  H^Gahaj  t>.  Wnibun*.  13  Id.  993; 
Ewer*  t>,  Hntton,  S  Btp.  266;  (Bloirera  o.  Starterant,  4  Deaio,  47.) 

(/)  GoTier  n.  Haocock,  6  T.  R  60S. 

(a)l  Hod.  124:  1  Sid.  109;  lL«T.4,a.o. ;  and  the  cbm  U  reported  at  krge,  with 
learned  ootei,  in  Sniilh'*  Leadiog  Ckwi,  io  Lav  I4biar7,  h.  >.  vol.  zztUL,  in  t  new 
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which  was  srgTied  many  times  at  the  bar,  and  then  in  the  Ex- 
chequer, by  all  the  judges  of  England,  it  appeared  to  be  the 
opinion  of  a  large  majority  of  the  judges  that  the  husband  oould 
not  he  charged  even  with  the  necessaries  for  the  wife,  f^ainst  his 
express  previous  prohibition  to  trust  her,  and  that  her  remedy 
would  be  in  the  spiritual  court  for  alimouy.  But  the  minority 
of  the  court  held  that  the  husband  would  he  chargeable  from  the 
necessity  of  the  case  ;  and  that  the  husband  cannot  deprive  the 
wife  of  the  liberty  which  the  law  gives  her  of  providing  uecessa* 
hes  at  his  expense  for  her  preservation.  This  opinion  of  the 
minori^  seems  to  be  the  received  law  at  this  day,  and  the  ex- 
treme rigor  of  the  old  rule  is  relaxed.^  The  husband  is  bound  to 
provide  bis  wife  with  necessaries,  when  she  is  not  in  fault,  from 
a  principle  of  duty  and  justice ;  and  the  duty  will  raise  an  as- 
sumpsit independent  of  his  consent,  and  when  no  consent  can  be 
inferred,  as  in  the  case  of  a  refusal  on  his  part  to  provide  her  with 
necessaries.  If  he  turns  her  out  of  doors,  and  forbids  all  man- 
kind from  supplying  her  with  necessaries,  or  if  she  receives  such 
treatment  as  affords  a  reasonable  cause  for  her  to  depart  from  bia 
house,  and  refuse  to  cohabit  with  him,  yet  he  will  be  bound  to 
fulfil  her  contracts  for  uecessaries,  suitable  to  her  circumstances 
and   those  of  her   husband.  (6)     The   case   of  Bolton  v. 

*  149   Prentice,  (c)  which  *  arose  in  the  K.  B.  as  late  as  18  Geo. 

n.,  goes  the  length  of  establishing  this  reasonable  doctrine. 
Hie  wife  took  up  necessaries  on  credit,  after  the  husband  had 
Dsed  her  ill,  and  abandoned  her,  and  forbidden  the  plaintiff  from 
trusting  her.  But  the  K,  B.  held  that  the  husband  had  no  right 
to  make  such  a  prohibition  in  such  a  case  ;  and  they  distinguished 
the  case  from  that  of  Martby  v.  Scott,  because  in  that  case  the 
wife  was  guilty  of  the  first  wrong  ;  and  they  sustained  the  action 
of  the  assumpsit  for  the  goods  sold  to  the  wife. 

tnnilatton  from  the  orlgioa)  Acnch  in  SIderfln.  bf  J.  G.  Philltmare,  Esq.  It  ti  ona 
of  the  nKMt  iatoNtting  cmm,  tod  In  alulitj  uid  leunlnc  tbe  diacuuioD  is  equal  to 
anj  in  tite  EngUih  Uw. 

(b)  HoulittOD  V.  Snif  th,  3  Bing,  127.  In  tliii  cmo  the  court  contidnvd  the  law  to 
be,  (liat  if  a  man  rendered  hii  home  unfit  for  a  modest  woman  to  coolinne  in  it,  or 
if  the  wife  liad  teaaonable  ground  to  apprehend  penonal  violence,  ahe  wu  Jnttified 
in  qniWog  it,  and  the  huabaad  would  be  liable  for  nece«ari««  foraiilied  for  ber 
•apport  ^ 

(e)  Str.  1314. 

1  Bat  Ke  1«,  n.  1. 
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In  a  modem  decision,  in  the  K.  B.,  (a)  it  was  held,  that  if  a 
man  tamed  away  his  wife  without  juetifiable  cause,  he  was  bound 
by  her  contraota  for  necessaries  suitable  to  her  degree  and  estate. 
If  they  lived  together,  he  is  only  bound  by  her  contracts  made 
with  his  Bssent',  which  may  be  presumed.  If  the  wife  goes  beyond 
what  is  reasonable  and  fvadent,  the  tradesman  trusts  the  wife  at 
Iiis  pen],  and  the  hiuband  is  not  bound  but  by  his  assent,  either 
express  or  reasonably  implied.  The  doctrine  of  the  Sapreme 
Court  of  New  York  is  to  the  same  effect.  (&) 

(8.)  iMhUfor  her  Tortt.  —  The  husband  isliable  for  the  torts 
and  frauds  of  the  wife  committed  during  coverture.^  If  com- 
mitted in  his  company,  or  by  bis  order,  he  alone  is  liable.  If  not, 
they  are  jointly  liable,  and  the  wife  must  be  joined  in  the  suit  wiUi 
her  husband.  Where  the  remedy  for  the  tort  is  only  damages  by 
gnit,  or  a  fine,  the  husband  is  liable  with  the  wife ;  but  if  the 
remedy  be  sought  by  imprisonment,  on  exeoutioD,  the  husband 
is  alone  liable  to  imprisonment,  (c)  The  wife,  during  coverture, 
cannot  be  taken  on  a  ea.  aa.  for  her  debt  dum  tola,  or  a  tort  dum 
$ola,  without  her  husband ;  and  if  he  escapes,  or  is  not  taken, 
the  court  will  not  let  her  lie  in  prison  alone.  ((2)    If  the  tort 

(a)  HonU^e  e.  Benedkt,  8  B.  ft  C.  6SL 

(6)  U'CatcheD  e.  M'Oshar,  U  Johni.  281.  The  hoaband  ia  not  liable  on  s  nego- 
tUbla  note  gi Ten  by  Ihe  wife,  erenin  aiuit  bytha  bonafidt  indonee,  tlioagb  glreo  for 
goodi  pnrchaied  bj  her  to  oarrj  on  her  trade,  udIcm  it  wm  gives  «itb  bis  anthoritj' 
or  approbation.     Reakert  v.  Sanford,  6  Watt*  &  8erg.  164. 

(k)  8  BL  Comm.  411.  (d)  Jackaon  t.  Gab^e^  1  Tent  fil. 

1  Tortt.  —  The  qnertlon  of  th«  UablUtj  liabiUtf  for  oftencM  committed  \>j  her  in 

In  actions  for  torts  more  or  leu  nearif  hi*  preaence  aeemi  not  to  be  affected  hj 

coniwcted  with  contract!  1*  dmilat  in  the  the  recent  married  woraen'i   acts,  «,  g, 

case  of  mairied  women  and  of  infiuit*,  and  when  ah»  keep*  a  brotbel  lo  wbicb  ba 

irillbefoiuiddiicnHed.  poM,  241,andal.  Utb*.     Comm.  v.   Wood,  QT  Ua**.  22tk 

The  wife'*  immnoltj  from  liability  for  The  hasband'!  liahiltty  to  be  Joined  for 

tort*  committed  in  the  presence  and  by  confonnilj  in  an  aclinn  againat  hi*  wife 

direction  of  her  huiband  ii  Dot  eTeiy-  for  her  tort*  i*  ended  by  a  dlTorce  a 

where  at  an  end.    Ca«*iii  i>.  IVlany,  38  nncola.    Capel  v.  Powell,  17  C.  B.  n.  ■. 

H.T.1TB.XI    And  the  huaband'a  criminal  T4S. 


x>  Tbe  quettioD  la  whether  there  wat  honve  owned  or  leand  by  the  wife  bat 
coercion  in  fact.  Handy  e.  Foley,  121  under  the  legal  control  of  the  Inuband. 
Haat.  269 ;  Fergn«>n  v.  Brook*,  67  He.  Coram,  r.  Carroll,  1S4  Ha*a.  80  i  Comm. 
261;  Comm.  v.  OMrmley,  188  Hau.  680.  v.  Pratt,  1!M  Ha**.  462.  The  wife'*  tepa- 
Bnt  we  Dailey  v.  Howton,  68  Ho.  SOI.  rate  estate  la  not,  in  general,  liable  for 
Tbe  biuband  baa  been  Md  liable  for  her  tortt  not  connected  with  it.  Wain- 
permitting  hi*  wife  to  sell  liquor  in  a  ford*.  Beyl,SOL.  B.  Bq.  821. 
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*  I6Q  01  offence  be  pHDistied  orimiDal^  by  impriBonment,  *  or 

other  corporal  puaMbmeut,  the  wife  alone  is  to  be  paaisb^d 
uolesa  there  be  eTJdenae  of  coercion,  from  the  fact  that  the  offence 
was  committed  in  the  preseaoe  or  by  oommaod  of  the  husband. 
This  iudulgence  i»  carried  no  far  as  to  excuae  the  mfe  from  puoitib- 
ment  for  theft  committed  in  the  presence  or  b;  the  command  of 
her  husband,  (a)  But  the  coerdon  which  ia  supposed  to  exist  iu 
that  esse  is  only  a  presumptioD  of  law,  and,  like  oiber  presump- 
tions, may  be  repelled. 

3.  vrtbf*  C^»Mtt7  at  law  to  eot  u  ft  TMMt  »ole,  —  (1.)  To  jwr- 
chaie  and  axil  Land,  —  The  dtsabiUty  of  the  wife  to  coatinct  sq 
aa  to  bind  herself,  arises  not  teom  want  of  discretioD,  but  because 
she  has  entered  into  an  iudissoluble  connection,  by  which  she  is 
placed  under  the  power  and  protection  of  her  husbaodi  sad  be- 
caose  she  has  not  the  admioifitration  of  property,  KoA  has  giifW 
up  to  him  all  pemonal  property  in  possession,  and  the  right  to 
reoeive  all  such  as  may  be  reduced  into  posseHWOU.  (£)  But  this 
general  rule  is  subject  to  certain  exoeptions,  when  the  principle 
of  the  rule  could  not  be  applied,  and  when  reason  and  justiue 
dictate  a  departure  from  it. 

In  the  first  place,  a  wife  may  purchase  an  estate  in  fee  without 
hei  husband's  consent,  and  the  conveyance  will  be  good,  if  the 
hnsband  does  not  avoid  it  by  some  act  deelariag  his  dissent,  and 
the  wife,  after  her  husband's  death,  may  waive  or  disagree  to  the 
purchase,  (c)  Byt  the  conveyance  of  a  feme  covert,  except  by 
some  matter  of  record,  was  absolutely  void  at  law,  and  in  Eng- 
land  the  wife  used  to  pass  her  freehold  estate  by  a  fine ;  and  this 
and  a  common  recovery  were  the  only  ways  in  which  she  CDuld^ 
at  common  law,  convey  her  real  estate.  She  might,  by  t,  fioet 
and  a  declaration  of  the  uses  thereof,  declare  a  use  for  her  bus- 
band's  benefit  So  if  the  husband  and  wife  levied  a  fine,  a  declara- 
tJon  of  the  usee  by  the  husband  alone  would  bind  the  wife  and  her 
heirs,  unless  she  disagreed  to  the  uses  during  the  cover-- 

*  151  ture.  (d)    As  a  general  rule,  the  husband  must  be  a  *  party 

with  the  wife  to  her  conveyance ;  but  if  she  levied  a  fine 

(a)  1  Hawk.  P.  C.  b.  I,  e.  1,  lec  9.  (b)  ITei.  306;  1  H.  BL  3M. 

(c)  Litt.  tec.  677;  Co.  Utt  3,  k,  t66,b;  a  Bl.  Camm.  902. 

(d)  Beckwith'a  Cue,  8  Oo.  57;  Bwuton  e.  Rarea.S  Atk.  106.  Is  Doivat  *. 
Hitchle,  t  HuoD,  46,  the  hntbaitd  ud  wife  aonrered  toA.  Isfee,  totbemMafOM 
gputon  (or  their  Joint  livet,  and  to  the  tarriTor  in  fee,  ud  llw  luee  wan  bold  t*  be 
well  nited  out  ot  the  teUa  •!  A. 
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as  a/«ffis  tole,  wiAoot  her  faasbaBd,  though  it  would  be  good  as 
agsinst  her  Bad  her  lmTO>  (a)  the  husband  may  avoid  it  during 
oovertare,  for  the  benefit  of  the  wife  as  well  as  for  himself.  (}} 
Nov  the  BngliiA  law  -is  changed  as  to  the  mode  of  convejanoe 
of  the  wife,  hj  tbe  aboUttoo  of  fines  and  reooveriea,  and  the  wife 
conveys ^7  deed,  with  the  husband's  concurrence,  (c)  The  wife 
may,  as  on  attorney  to  another,  ooBvey  as  estate  in  the  same 
manner  as  her  ^indpal  coiitd,  and  she  may  execate  a  power 
simply  collateral,  and,  in  some  oases,  a  power  coupled  with  an 
interest,  without  th«  ooscurrence  of  her  husband,  (ci)  She 
may  also  transfer  a  trust  estate,  by  lease  and  release,  as  a  /eviB 
icle.  (e) » 

The  conveyance  of  land  by  femeM  eowert,  uoder  the  govemmeBt 
of  the  colony  of  New  York,  was,  in  point  of  fkct,  by  deed  and  not 
by  fine,  and  upon  the  simple  acknowledgment  of  the  wife  before 
a  competAit  officer,  without  private  examination.  Such  loose 
modes  of  Conveyance  were  mentioned  in  the  act  of  tbe  16tb  of 
February,  1771,  and  were  confirmed  ;  but  it  "was  declared  that 
in  future  no  estate  of  a  feme  eovert  should  pass  by  deed,  without 
her  previous  private  aoknowledgment  before  the  oGGcer,  apart 
from  her  husband,  that  she  executed  the  deed  freely,  witfaoat 
any  fear  or  compulsion  of  her  husband.  (/)    Tbe  deeds  of  femet 

(a)  Bra.  Abr.  tiL  Finei,  pi.  TS;  'Porkhii,  tec.  20;  Shep.  Touch,  by  Pretton,?. 

(S)  Preaton  on  AlMlracta  of  Title,  1.  338.  Sj  the  Pine  ■nd  Ttecover?  Act  of  S  ft 
♦  ■ffm.  rv.  C.74,  the  court  of  C.  B.  may,  whenarer  the  IiosbHnd'B  concturcnce  cumtft 
be  procured  from  any  canae  whftteTcr,  aathnrixe  the  wife  to  coarey  her  iBndi  hfioiA 
wllhout  hia  concurrence.  This  li  analogong  to  llio  provision  in  -the  'QtU  Code  tS 
iLoniilana,  srt.  127,  ttikea  from  Che  Code  Ifapoleon,  art.  218,  by  which,  hi  cue  thB 
bnaband  refosei  to  authorize  hii  wife  to  aell  her  parspbemBi  property,  ahe  ma;  tpfif 
to  the  Jndge  of  the  place  of  her  domicile  for  authority,  and  which  he  tnaygnmt  MftM 
"bearing  the  pcrtie*. 

(c)  By  the  EoglUh  itatnte  oT  3  &  4  Wm.  IT.  c.  74,  abolishing  flnA  and  tCCOT- 
eriea,  married  women  are  ena'bled,  with  thb  concorrence  of  theh-  husbands,  and  lit 
special  cases  without  it,  to  dispose 'by  deed,  dr  reDitqnllh  any  eatate  tbey  may  hBTe, 
as  effectually  m  they  could  do  If  sold,  prorided  the  deed  of  a  married  woman  be 
acknowledged  by  h«  before  a  cotilpetent  officer,  on  a  prTrlotu  examinatloD,  apaM 
from  her  husband. 

id)  Sugden  on  Powers,  [c  6,  lec.  1 ;]  Co.  Uu.  SZ.  a,  118,  a. 

(s)  Bunuby  v.  Qriffln,  3  Te«.  366. 

(/)  It  U  worth;  ot  DoUce,  however, 'Una  iti  the  a<Jt  of  tbe  fl»t  tegtsbtture  of  New 

1  Oridl^  V.  WjmaBt,  2S  How.  60a  hrOvmA.    See  168,  a.  1;  161,  a.  1  fdf. 

The  law  as  tn  conTeyaiice*  by  married  [Se»  8hi«glit«  >.  Glenn,  88  U.  B.  MS) 

women  has  been  much  inodtSed  fn  this  'Call  a.  Barktai,  WHa.  419.] 
ConnttTlvatatatn,toirtal<9i'llie  mdMt 
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covert,  in  the  form  used  in  other  cases,  aocompaDied  by  eucH  an 
examination,  und  which  is  still  required  by  statute,  (^)  have  ever 
since  been  held  sufiicient  to  convey  theii-  estates,  or  any  future 
contingent  interest  in  real  property,  and  fines  and  recoveriea  are 
now  abolished  by  statute  in  N«w  York.  (K)  It  tiie  wife  resides 
out  of  the  state,  she  may  unite  with  her  husband  and  convey 
all  her  i-igbt  and  interest,  present  and  contingent,  equally 
•  152  •  as  if  she  were  a  feme-  Bole,  and  without  any  such  spe- 
cial acknowledgment,  (a)  Nor  does  a  deed  by  the  wife, 
in  execution  of  a  power  or  trust,  require  a  private  examina- 
tion, (i) 

This  substitute  of  a  deed  for  a  conveyance  by  fine  has  prevailed 
throughout  the  United  States,  as  the  more  simple,  cheap,  and 
convenient  mode  of  conveyance,  (o)     The  reason  why  the  hus- 

Tork,  in  1683,  under  the  Oake  of  Tork,  and  which  wki  termed  "  the  charier  af  liber- 
liM,"  it  VTBB  provided  thkt  no  eilate  of  tifime  eonai  should  be  conrej^  but  bj  deed 
acknowledged  hj  her  in  Kiine  court  of  record,  ftnd  the  being  lecretlj  eiimined, 
whether  gbe  did  it  freelj,  without  threat!  or  compulsion  of  her  huaband.  Ip  the  old 
coloDj  of  F];nioDth,  it  was  ecftcted  by  law,  b  1648,  that  the  acknowledginent  of  > 
MleoflandH  by  the  wife  before  a  magistrate  was  Eufflcicol.  Plymontb  Colony  Laws, 
by  Brigham,  1836,  p.  86.  In  Massachusetts,  under  the  ProTlnce  Act  of  9  WUliam 
ni.,  a  wife.  In  conjuaction  with  berhniband,  might  convey  her  real  estate  by  deed 
of  ba^in  anil  sale,  duly  executed,  acknowledged,  and  recorded,  wiliioot  being  pri- 
vately examined,  whether  she  did  it  freely  or  not.  Judge  Trowbridge  said,  soch 
had  been  the  practice  in  the  province  down  to  hii  time,  and  he  held  such  convey- 
ances, so  authenticated,  to  be  valid.  See  his  opinion  in  the  American  Jurist,  No.  £7. 
See  also  Fowler  d.  Shearer,  T  Mass.  14,  lO-'H.  The  Revised  Statute!  of  Massa- 
chusetts, of  1836,  give  a  sanction  to  the  joint  deed  of  busband  and  wife  ;  but 
though  the  dee<l  will  pass  her  real  estate,  it  will  not  bind  her  by  any  covenant  or 
estoppel. 

(^)  N.  T.  Berised  Statates,  1  756,  sec.  10. 

{hj  lb.  ii.  343.  If,  however,  the  party  was  Kt  in/ant  as  well  as  a  femt  ttxtrt,  the 
disability  arising  from  infancy  remains,  though  she  execute  and  acknowledge  the  deed 
In  the  form  prescribed  by  the  statute.    Bool  d.  Ulx,  17  Wend.  119. 

(a)  New  York  Ttevised  Statutes,  i.  7&B,  aec.  II. 

(b\  Piatt.  J.,  in  Jaque*  d.  Method.  Epis.  Church,  IT  Johns.  690 ;  Sturges  e.  Corp. 
13  Ves.  100.  When  thewife'i  property  settled  on  her  Is  the  subject  of  a  deed,  equily 
looks  upon  her  as  ^feme  $olt,  and  as  incident  to  the  ownership  in  her,  is  her  power  of 
disposition  without  the  coacnireiice  of  her  bosband.  Powell  r.  Hurray,  2  Edw.  Ch. 
636. 

(e)  Davey  i>.  Turner,  1  Dall.  II  [  WaUon  o.  B^ey,  1  Binn.  470 ;  Jackson  v.  GO- 
Christ,  16  Johns.  60 ;  Fowler  v.  Shearer,  7  Mass.  14 ;  Gordon  v.  Haywood,  2  N.  H. 
402 1  Thacher  d.  Omani,  Sapplement  to  3  I^ck.  621 ;  Uthgow  p.  Kavenagh,  9  Mass. 
172 ;  Elmer's  N.  J.  Dig.  88 ;  Acts  of  Nortii  Carolina,  1716,  17S0.  The  metliod  of 
conveying  lands  by  fine  and  ocanmoD  recovery  was  never  In  use  in  Nortli  Carolina, 
and  the  statutes  of  17IG  and  1750  required  the  wife's  previous  private  cxaminaiion 
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band  was  reqaited  to  join  with  bis  wife  in  the  conTe;fance  was, 
that  his  aaxent  might  appear  upon  the  face  of  it,  and  to  show  he 
was  present  to  protect  her  from  imposition ;  and  the  weight  of 
authority  would  seem  to  be  in  favor  of  the  existence  of  a  geuei'ftl 
rule  of  law,  that  the  husband  must  be  a  party  to  the  conveyance 
or  release  of  the  wife.  Such  a  rale  is  founded  on  sound  prin- 
ciples srisiDg  from  the  relations  of  husband  and  wife.  But  there 
are  exceptions  to  the  rule,  and  it  is  not  universal  in  its  applica- 
tion. In  New  Hampshire,  the  wife,  according  to  statute  and 
usage,  may  release  her  right  of  dower  by  her  separate  deed,  exe- 
cuted without  her  huBband  ;  (i)  and  in  Massachusetts  it  has  been 
said,  by  a  very  high  authority,  that  the  wife,  by  her  separate  deed 
executed  subsequently  to  a  sale  by  her  husband,  and  in  consid- 
eration of  that  sale,  may  release  her  right  of  dower,  (e)  In  the 
State  of  Maine  the  same  exception  has  been  adopted  ;  and  it  is 
declared  to  be  the  ns^e  or  common  law  of  New  England,  that  a 
wife,  in  consideration  of  her  husband's  conveyance,  may,  by  her 
own  separate  deed,  release  her  right  of  dower  to  the  grantee 
of  her  husband.  (/)  Subject  to  this  exception,  *  the  gen-  *  158 
eral  rule  is  explicitly  recognized  in  those  states  where  tlie 
exception  prevails.  But  in  Massachusetts,  even  the  exception 
is  now  understood  not  to  exist,  and  it  is  declared  that  the  hus- 
band must  be  a  party  to  the  deed  of  release  by  the  wife  of  her 
dower,  and  the  previous  conveyance  by  the  husband  is  not  suffi- 
cient to  give  the  wife's  deed,  executed  by  her  alone,  validity,  (a) 
In  New  York,  this  particular  question  has  never  been  judicially 
settled  ;  it  is,  however,  declared  by  statute,  (i)  that  if  a  married 
woman  execute  a  power  by  grant,  the  concurrence  of  her  hus- 
band, as  a  party,  is  not  requisite ;  and  if  she  reside  out  of  the 
state,  though  she  may  convey  any  real  estate  situated  within  the 
state,  without  any  other  acknowledgment  or  proof  of  the  execn- 
tioD  of  it  than  that  required  of  ttfenu  lole,  she  is  in  that  case  to 

before  her  coayeywaae  hy  de«d  wai  Undlng.   The  law  of  the  iiUnd  of  Jamaica  allom 
a  married  woman  to  conTcf  by  a  simple  conreyance  with  her  leparale  aeknawledf- 

(rf)  Woodbmy.  J.,  in  2  N.  H.  176, 406. 
(f )  FanoDi,  C.  J.,  In  Fowler  d.  Shearer,  IT  Haaa.  14. 
(/)  RowB  r.  Hamiltoii,  3  Greenl.  68. 

fa)  Poweil  e.  HonMnand  Brimfleld  Uannfactnrlng  Company,  8  Haaon,  SIT  ;HaD 
«.  Sarage,  i  id.  278 ;  Jackion  on  Real  Action*,  836. 
(ft)  N.  T.  Rerited  StatntM,  i.  TSa,  aeo.  IIT. 


[191] 

Digit  zed  by  Google 


*  IM  OF  IBB  UOBTS  OP  PEBaONO.  {PABT  IT. 

"  joia  wHb  ber  busband  "  in  tb«  cOBTejaDCe.  <e)  Tbe  subfltitate 
in  £avoT  of  a  oonTejance  bj  the  vife,  of  a  deed  for  a  fine  or  com- 
mon reooveiy,  was  made  in  Mai7l«nd,  bj  tbe  ooIoBy  etatutes  of 
1715, 17<52,  and  176« ;  and  the  otatute  law  of  (hat  state  is  explicit, 
tbat  the  husband  and  wife  mnat  join  in  Che  coawyance.  ((2)  So, 
in  Maasachusette,  from  the  earliest  periods  of  the  colonj,  the 
wife,  with  the  concuErence  (^  her  husband,  ooald  oonveyher  estate 
ia  fee  by  deed  duly  acknowledged  and  ree(»ded.  (e)  In  South 
Carcdina,  Georgia,  and  Kentucky,  the  wife  oonreya  in  the  same 
way  ;  and  in  Rliode  Island,  Cooneoticat,  Ohio,  lodiama,  Missoari, 
and  NoEth  Carotiua  (and  this  ia  no  doubt  tli«  general  rule),  Uw 
hiuAMUid  most  join  in  the  conveyance  by  the  wife,  and  she  moat 

be  sepai'^ely  examined  b^ore  an  officer.  ^/)  In  Virginia. 
*154   it  is  laid  *  down,  as  the  general  lule,  that  the  wife's  deed, 

to  be  valid,  must  "he  executed  by  the  hmbaad  also,  (a)  In 
New  Jersey,  by  their  early  colony  laws,  the  wife  might  convey 
her  estate  by  deed,  provided  tAie  wite  previoudy  and  privately 
examined  by  a  magistrate,  (by  Upon  the  view  of  our  Amerit^ait 
lav  on  this  8id>ject,  we  may  cooelude  the  general  rule  to  <be,  that 
the  wife  may  convey  by  deed  ;  that  she  must  be  privately  exam- 
ined ;  that  the  husband  must  show  bia  coocurrenoe  to  the  wife's 
conveyance  by  becoming  a  party  to  tbe  deed ;  and  tliat  the  cases 
ia  which  her  deed  without  encb  concurrence  is  valid,  are  to  be 
^onmdered  as  exceptions  to  the  general  rule,  (^c) 

(c)  v.  T.  Serbed  Statain,  t.  7SS,  me.  11. 

(d)  lAwraace  ■.  Helltar,  8  Hut.  A  J.  STt. 
(«)  4  Hmoq,  46,  02. 

(/)  Htmcheiter  v.  Bough,  6  Mmoq,  ST ;  It«rliea  Stalotn  of  OMo,  IBSl.  Bn 
Ao  Ter.  Law  of  Oblo,  1796 ;  CbMe'a  StotnM.  1.  Iflt.  The  MXtte  Imt  of  OUo 
leqntrM  the  c«itifiCBte  of  the  wpante  exaninatioB  of  tbe  wUe  to  her  deed,  to  elate 
AmX  the  coBtenti  et  the  deed  were  made  Icnown  to  her.  Chnae'a  Slatutei,  Hi. ;  Act 
of  North  Carolina.  1761;  Brown  v.  Starke,  3  Dona  (Ky.),  820  ;  Prince's  Dig.  of  StB^ 
ntei  of  Qeorgia  (2d  ed.  1837),  p.  169;  Revised  StBMtn  ta  IndiMMi,  1868,  p.318; 
StBtntee  of  Connecticut,  1888,  p.  89S ;  R.  S.  of  Hluonrl,  ISSGl  Bnt  in  Maryland  it 
hai  been  hsM  that  it  the  wjfc  girfia  mortgace  of  lande  beM  Id  trwt  for  .bar  Morale 
■K,  tbougb  U  te  not  ackiMwledged  ai  ibe  atatnte  nqnine  In  TMpect  to  ^Mda  «f 
Jemt$  CDKcrt,  tbe  deed  crealei  a  ipedflc  lieit,  to  be  enforced  In  eqnlt;.  Braodife.*. 
Poor,  2  Gill  t  J.  1. 

{a)  Seztoa  r.  Fickerinft,  S  Raad.  MB. 

(6)  Leamig  &  Stncer*!  Collections,  286, 288 

1(e)  11  ifM  ad}ndfe4  b  VeHmnK,  In  Smnu  v.  Coaaat,  10  Tt  1,  or  Shuili  B. 
K.  a.  Tol.  I.,  that  tfim  covtrl  conld  not,-etther  ■rparatel;  or  Jolnl^  with  lier  hatband, 
•MCnteBTalid  raMwi' o/'oOonirji  to  coavej' landa  held  ia  beriigfat  Tfaevtatntegtr- 
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(2.)  To  me  and  be  sued.  —  If  the  liuBbaad  vas  banUhed,  or 
had  fibjared  the  realm,  it  iras  an  ancient  and  another  ueceesarj 
exception  to  the  gensral  rnla  of  the  wife's  disability  to  contract, 
and  she  was  held  capable  to  oontraot,  and  to  sue  and  be  sued,  aa 
a/eme  eole.  In  such  a  case,  both  she  and  her  oreditois  vould  be 
remediless  vithoat  that  exception.  In  the  case  of  Belknap  t. 
Ladif  Weyland,  (J)  it  Tras  held,  2  Hen.  IV.  o.  7,  that  the  wife  of 
a  man  exiled  or  banished  could  sae  alone,  thoogh  that  exceptioa 
was  regarded  at  that  day  almost  as  a  prodigy ;  and  soine  one 
exclaimed,  eeca  mado  mirum,  quod  ftemina  /ert  breve  regit,  nan 
nomitumdo  vtrvm  eot^metum  robore  legit.  Lord  Coke  seems  to 
pot  the  capacity  of  the  wife  to  sne  as  a/enw  lole  upon  the  grotind 
that  the  abjaratioD  or  bauiflbment  of  the  husband  amounted  to 
civil  des^.  But  if  the  hasband  be  banished  for  a  limited  time 
only,  Uiough  it  be  do  civil  death,  the  better  opinion  is,  that  the 
eonseqaenceB  as  to  the  wife  are  the  Rame,  and  she  can  sue 
and  be  soed  as  a  fane  "  loU.  (a)  And  if  the  husband  be  *  156 
an  alien  always  living  abroad,  the  resson  of  the  exception 
also  applies ;  and  it  was  held,  in  the  case  of  Deerly  t.  Dueheea 
of  MazariaUy  (&)  that  in  such  s  case  the  wife  was  suable  as  a 
feme  tole^  in  like  manner  as  if  the  husband  had  abjured  the  realm> 
Though  it  was  mentioned  in  that  case  that  the  husband  was  an 
alien  enemy,   and  had  been  divorced  in  France,  yet,  as  Lord 

faig  ber  ■  right  to  convay  by  dead,  did  not  rpach  the  cue.  So  in  Maine,  the  agree- 
ment ot  >  married  woman  tor  the  rale  of  her  real  eitate,  though  made  with  her 
hnAand't  Mscnt,  Jtnd  for  a  ralnhle  coniideration,  it  Told.  Leoe  v.  HcEeeo,  16 
He.  804. 

((f)  Cited  En  Co.  Utt.  1Z2,  b,  133,  a ;  and  tee  also  WUmot'i  Caae,  Moore,  851,  in 
which  18  Edw.  I.,  10  Edw.  ITL  e.  399.  and  1  H^n.  IV.  c.  1,  and  [are]  alM  dted  hy 
'Lord  Colte  and  Itodderldge,  J.,  a«  precedenti  to  the  Mme  point. 

(a)  Nolo  909  to  lib.  %  Co.  Idtt ;  Spaixow  r.  Cknuthera,  dedded  t?  Tatei,  J.,  and 
dted  ai  good  anthoritj  in  1  T.  B.  d;  1  Bo>.  &P.  SeO;  2  Bo».  &P.  233;  CairoUv. 
Blencow,  4  Etp.  2T.  In  Robliuon  r.  ReTiioldi.  I  Aiken  (Vt.),  174,  tha  EBgileh  onae* 
ate  ably  rerieired,  and  the  codcIouod  leemed  ntlier  to  t>«  that  Ibe  wife  could  only 
aoe  and  ha  aned  a>  r,fimt  nit,  when  tiie  hnaband  vai  an  alien  who  had  alwaya  retlded 
'  abroad,  or  waa  cuniititr  nwtmu,  ai  when  he  wai  exiled,  baniabed  for  life,  or  bad  abjured 
tlte  realm.  In  that  eaae,  tbe  fauband  liad  rolnnlariiy  withdrawn  lumself  from  tha 
lAilted  St*te«,  and  that  waa  held  not  to  be  lufBdcnt ;  and  the  qnBttlon  wa«  by  that 
'  CCK  atin  left  nmettled,  whMhir  tranportation  or  banlabroent  by  law,  for  a  limited 
tfme  only,  wontd  be  taflaienL  Bnt  in  Uie  Bnglid  caae,  Ex  part*  Franki,  I  Moore  & 
Beotl,  I.HMne recently  dwdded, the  wifeot  a  conrlcted  felon, «entcnced  to Iranaporta- 
tion  for  fonrtecn  yean,  bat  dctalntd  in  oonfliMmeiit  la  the  hnlki  waa  held  liable  to 
be  made  a  bankrupt,  if  ahe  traded  on  her  own  account. 

(1)  1 14.  Baym.  147 ;  1  Salk.  116. 
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Xx>nghborongh  aud,  (c)  the  deciaioD  did  not  rest  on  either  of 
tj^ose  grounds,  but  solely  and  properly  on  the  ground  th&t  the 
wife  lived  in  England,  on  a  fortune  of  her  own,  and  separate  from 
her  husband,  who  had  always  resided  abroad  as  an  alien.' 

Again,  in  Wa^ord  v.  The  Jhtahete  of  Pierme,  (d)  Lord  Eenyon 
held  that  the  wife  was  liable  as  a  feme  toU,  for  goods  sold,  when 
the  husband  was  a  foreigner,  residing  abroad,  and  that  this  case 
came  wtthiD  the  princifJe  of  the  common  law,  applicable  to  the 
case  of  tiie  husband  abjuring  the  realm.  If  the  wife  was  not  to 
be  personally  chai^eable  for  debts  contracted  under  such  circum- 
stances,  she  would  be  without  credit,  and  might  starve.  And  if 
the  husband  was  a  native,  instead  of  an  alien,  he  thought  the  role 
might  be  different,  as  in  that  case  he  was  to  be  presumed 

*  166    to  have  the  *  anmut  revertendi,  (a)    In  the  case  of  Jh 

Q-aiUon  v.  £  'AigU,  (l>)  the  court  of  C.  B.  held  the  same 
doctrine,  and  that  a  feme  covert  was  chargeable  with  her  con- 
tracts, where  the  husband,  being  a  foreigner,  had  voluntarily 
abandoned  her,  and  resided  abroad,  and  that  it  was  for  her  bene- 
fit that  she  should  be  liable,  in  order  to  enable  her  to  obtain  a 
credit  and  secure  a  livelihood.  It  was  also  said,  in  that  case,  that 
there  was  no  instance  in  which  the  wife  was  held  personally  liable 
on  her  contracts,  on  the  ground  of  her  husband  residing  abroad, 
when  he  was  an  Englishman  bom.  In  corroboration  of  the  dt«> 
tinction  contained  in  that  suggestion,  we  may  refer  to  the  case  of 
JBoffffeU  V.  Frier,  (e)  in  which  the  K.  B.  held  that  the  pliuntiff 
could  not  sue  as  a  feme  tole  for  trespass  to  her  property,  when 
her  husband,  beiag  a  naluraliom  object,  had  deserted  her  for 
years  before,  and  gone  bej'Ond  sea,  but  without  having  abjured 
the  realm,  or  been  exiled  or  banished.  The  case  of  Sajf  v. 
Sueheiie  De  Pienne  (d)   introduced  a  qualificadon  of  the  dis- 

(t)  1  H.  Bl.  U9. 

(d)  2Ei|>.  664;  Bmb  r.  Horgu,  1  HUl  (8.  C),  8,  •.  r. 

{a)  Fruiki  v.  Ducheu  of  rienne,  9  Btp.  687.  (b)  1  Bcw.  &  P.  857. 

(e)  11  Eut,  801.  The  rejoinder  In  tfaii  eMe,HnoDK  lt«  STennenti,  aUled  Out  tha 
bniband  IiBd  ncrer  abjured  the  realm.  Thli  would  imply  that  kbjumlkm  wu  knom 
In  modem  practice,  and  yet  it  la  admitted  in  the  booki  that  abjuration  or  baniahmant 
upon  oath,  taken  by  a  felon  on  fleeing  to  a  tanctnaij,  that  ha  Konld,  within  forty  day ^ 
leare  the  realm  for  erer,  haa  been  dlinaed  lince  the  relfn  of  James  L,  and  abollabed. 
Hawk.  P.  C.  b.  2,  c.  B,  lec.  41 ;  4  Bt.  Comm.  836.  The  priTllegfl  of  aanctllaij  wW 
alio  ahollahed  In  France  by  Lonii  XIL    Henault't  Abr.  Cbro.  iL  44& 

(rf)  8  Camp.  12S. 

1  But  fM  below,  167,  n.  1. 
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tinotion,  ill  the  former  cftses,  between  the  wife  of  a  foreigner  and 
the  wife  of  a  native  ;  and  it  held  that  if  a  foreigner,  though  a 
resident  abroad  at  the  time  of  the  suit  brought,  had  ever  resided 
in  Enghuid,  his  wife  waa  disabled  to  sue.  The  distinctions  in  the 
English  law,  subject  to  tiiis  qualification,  haye  been  assumed  as 
the  law  in  this  country,  (e) 

*  This  is  the  extent  of  the  authorities  on  this  subject ;  *  157 
and  it  is  easy  to  see  that  there  might  he  most  distressing 
oases  under  them,  for  though  the  husbaud  he  not  an  alien,  yet  if 
he  deserts  his  wife  and  resides  abroad  permanently,  the  necessity 
that  the  wife  should  be  competent  to  obtain  credit,  and  acquire  and 
recover  property,  and  act  as  a  feme  »oU,  exists  in  full  force,  (a) 
It  is  probable  that  the  distinction  between  husbands  who  are 
aliens  and  who  are  not  aliens  cannot  long  be  maintained  in  prac- 
tice, because  there  is  no  solid  foundation  in  principle  for  the  dis- 
tinction. (&)  * 

If  the  wife  be  divorced  a  menta  et  thoro,  it  has  been  snggeated,  in 
some  of  the  books,  that  she  can  sue  and  be  sued  as  a  feme  sole.  (_e) 

(()  GregoTj  t.  F«ul,  IS  Hmi.  SI;  RoUDSon  n,  Se;noldi,  1  Aiken, 74;  Mtpro, 
166,  D.  ic). 

(a]  If  tfeme  eoctrt  be  drlTttt  hj  enielty  from  ber  hmband'i  houe,  uid  ilie  rUtm 
to  anothei  itate,  and  matntaiiu  hvnelf  b7  ber  labor,  withont  uiy  proriaion  for  ber 
■Mde  byber  hnibuid.  who  kbkodoned  her.ihe  marine  iuk^«un/a,  though  her  hn*- 
buid  be  k  dlizm.    Otcgory  ■>.  P&ol,  IG  Mm«.  SI ;  Abbott  t>.  Bajlej,  6  Pick.  68. 

{b)  In  Besn  d.  Morgan,  4  M'Oord,  148,  It  waa  held  that  If  the  huaband  depart! 
fnnn  the  aUte,  with  Intent  to  reUde  abroad,  aitd  witbont  the  Intention  of  retninlng, 
hia  wife  beeonet  competent  to  ramtraet,  and  to  (no  and  be  aned  aa  a/aaw  aala.  Thi* 
wai  breaking  down  the  diatinction  mendoned  Id  the  text  So  In  0t«gOT7  v.  Herce, 
4  HeL4T6,Itwaiheid  that  If  the  husband  deaerti  hlawifeabaolutel;  and  completely, 
bj  a  conlinoed  abaence  from  the  atate,  and  with  an  Intent  to  renoonce  dt  facta  ttia 
marital  relatiaa,  the  wife  tamj  am  and  be  awd  oa  •/«»  mU.  lUa  waa  cooaidered  t« 
be  an  application  of  oo  old  role  of  the  common  law,  and  eqnlTolent  to  ao  abjnrallon 
of  the  realm. 

<e}  Bacon.  Ul  Boroa  mhI  Feme,  M. ;  Lord  Ixntghbonagh,  Id  8  Tea.  Jr.  14G.  In 
Stevena  v.  Tot,  Hoore,  606,  It  wna  intimated  l,ii  ttmbtiiit]  that  the  wife,  on  dlrotce  a 

1  Bnt  in  De  Wnhl  ■>.  Branne,  1  H.  i  Bloom,  2  Duer,  161 ;  Clark  a.  Volenltno, 

N.  178,  it  WM   held   that  a  Jime  emtrt  II  Ga.  148.     The  American  eaaei  follow- 

coold  Dot  «ae  alone  on  a  contract  made  ing  Gregoij  v.  Paul,  tupra,  aaitalD  the 

wtth   her  before  or  after  marriage,  ol-  lozar  rnlc*  mentioned  in   the  onthor'a 

Ihongfa  her  hoabond  <raa  ao  alien  enemy;  notea.    Bnt  In  a  caae  where  the  aathort- 

and  Hanhall  e.  Button,  iN^  100,  waa  re-  tiea  ore   gathered,   the   conrta  aeem   t« 

fen?dto[nargwiiaitaio«ernillngDeer|7  admit  that  tbejarelegtalatlng  Judldallf. 

V.  Dncheaa  of  Hanrine,  and  De  Qoillon  Lore  v.  Hoynehan,  16  HI.  277, 280.    [8e« 

D.  L'Ai^,  npra.     Bnt  i«e  VArthur  v.  WortUDgbn  v.  Cooke,  0>  Md.397,  >07.] 
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But  in  Lem$  r.  Lee,  (d)  it  was  Adjudged,  in  the  Engliah 
court  of  K.  B.,  upon  demuner,  that  though  the  wife  be  divorced 
a  mnua  et  thoro,  and  lived  separate  aud  apart  from  her  has- 
band,  with  an  ample  allowaoce  as  and  for  her  separate  main- 
tenance, ahe  should  not  be  sued  as  a  feme  tole.  The  question  is 
Dot  settled  in  the  jurisprudence  of  this  country.  In  Maem- 
chuaetts,  it  has  been  held,  after  a  full  consideration  of  the  subject, 
that  a  wife  diroroed  a  menta  et  thoro  might  sue  and  b« 

*  158    sued  as  a  feme  tole,  for  property  *  acquired  or  debts  con- 

tracted by  her  subsequently  to  the  divorce,  (a)  This  is 
the  more  reasonable  doctrine ;  and  it  seems  to  be  indispensable 
that  the  wife  should  have  a  capacity  to  act  for  herself,  and  the 
means  to  protect  herself,  while  she  is  withdrawn  by  a  judicial 
decree  from  Uie  dominion  and  protection  of  her  husband.  The 
court  of  Massachusetts  has  intentionally  barred  any  inference 
that  the  same  consequence  would  follow  if  the  husband  was  im- 
prisoned by  law  for  a  public  offence  or  crime.  But  such  a  oase 
might  be  equivalent  to  an  abandonment  of  the  wife,  and  groond 
for  a  divorce  a  menta  et  thoro  ;  and  there  are  as  much  reason  and 
necessity  in  that  case  as  in  any  other,  that  the  wife  shoald  be 
competent  to  contract,  and  to  protect  the  earnings  of  her  own 
industry.  (6) 

In  Batehett  v.  Baddeley,  16  Geo.  III.,  («)  the  C.  B.  held  that  a 
feme  covert  eloping  from  her  husband,  and  running  in  debt,  could 
not  be  sued  alone,  for  that  no  ad,  of  the  wife  could  make  her  liable 
to  be  saed  alone.  If  she  could  be  sued,  she  could  sue,  acquire 
property,  and  release  actions,  and  this  would  overturn  first  prin- 
ciples. In  no  case,  said  one  of  the  judges,  oan  a  fcTne  covert  be 
llmni  (f  menta,  conid  Roe  without  her  hnibftiid,  In  like  matuier  u  she  could  me  If  her 
htuband  «u  exiled. 

(</)  3  B.  &  c.  zei. 

(a)  Dean  v.  RichnMiid,  6  "PiA-  401 ;  neroe  e.  Barabam,  4  Met.  MIS,  s.  r. 

{h)  Manachoiett*  Rertfed  Statoles  ot  1880  authoriaed  a  dlroree  from  thetMmdof 
matriiDORj  If  eilher  party  be  teutenced  to  impritonment  in  the  state  prlaoa.  .!>if>Fii, 
BO.  They  likewtie  clothe  the  wife  with  power  to  act  In  manj  re»pecti  aa  a/om  tit. 
If  her  biuband  abaenti  hiniBelf  from  the  itat^,  and  abandons  hie  wife,  and  make*  no 
mfflclent  proTlilon  for  her  maintenance.  She  la.  In  toch  caiet,  anthoriied  to  contract, 
and  to  ene  and  be  tned  ai  a  finu  noU,  to  long  ai  her  hniband  remain*  aheent  The 
aame  power  and  capacity  are  pTen  to  a  niarried  woman  who  come*  Into  the  itste 
without  her  hniband,  he  having  never  lived  with  hn-  In  the  Mate.  If  the  hnibaiid 
>f  terwarda  come*  into  the  atate,  he  auomes  hi*  mariul  rights.  UuMwhiiMtti  Ravlaed 
Statute*,  pt.  8,  (It.  7,  o.  77. 
'   (o)  2  Wm,  Bl.  1079 ;  OllohtWt  >.  Brown,  4  T.  R.  TOO,  ■. ». 
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sued  alone,  except  in  the  klio«rn  accepted  oases  of  abjufation  or 
exile>  where  the  husband  ia  considered  aa  dead,  aod  the  womao 
as  a  widow.  It  was  afterwards  held,  hj  the  same  court,  in  Lean 
T.  Sehtitz,  18  6ao.  III.,  (<2)  thitt  if  the  wife  had  eveo  a  Separate 
maintenauoe,  and  lived  apart  from  her  husband,  she  could  not  be 
■Ded  alone.  There  was  no  instance  in  the  books,  said  the  court, 
of  ao  action  being  sostained  against  the  wife,  when  the  husband 
vas  Uring  at  home,  and  uuder  no  civil  disability.  A  wife  may 
acquire  a  separate  chamoter  by  the  civil  deatii  of  her  husbandi 
bat  she  oanoot  acquire  it  by  a  voluutary  scparatioD. 

*  But  a  few  years  afterwards,  the  court  of  K.  B.,  under  *  159 
the  influence  of  Lord  Mansfield,  in  the  celebrated  case  of 
Oorbett  v.  Poeltiite,  (a)  introduced  a  new  prinoiple  into  the  Eng'^ 
lish  law,  respecting  the  relation  of  husband  and  wife  ;  but  a  prin- 
ciple that  was  familiar  to  the  Romau  law,  and  to  the  manicipal 
law  of  most  of  the  nations  of  Europe.  The  court,  in  that  case, 
held  that  a  /ema  eovert  living  apart  from  her  husband,  by  deed  of 
separation  mutually  executed,  and  having  a  large  and  oompetent 
maintenance  settled  upon  her,  beyond  the  control  of  her  husband, 
might  contract  and  sue  and  be  sued  at  law  as  a  feme  t<de.  Lord 
Mansfield  put  the  action  upon  the  ground  of  the  wife  having  an 
estate  settled  upon  her  to  her  separate  use,  and  acquiring  oreditt 
and  aesumtDg  the  character  and  competesoy  of  a  fema  »Qle.  The 
ancient  law  had  no  idea  of  a  separate  maintenance  [  and,  when 
that  was  introduced,  the  change  of  customs  and  manners  required, 
as  indispensable  to  justice,  the  extension  of  the  exceptions  to  tht 
old  rule  of  law,  which  disabled  a  married  woman  from  contracting. 
The  reason  of  the  rule  ceased  when  the  wife  was  allowed  to  possess 
separate  property,  and  was  disabled  from  charging  har  husband. 

This  decision  of  the  K.  B.  was  in  1786,  and  it  gave  rise  to  great 
■cnittny  and  criticism.  It  was  considered  as  a  deep  and  danger- 
ous innovation  apon  the  ancient  law. 

In  Compton  V.  OoUinaon,  (i)  Lord  Loughborough  held,  not* 
withstanding  that  decision,  that  it  was  an  unsettled  point,  whether 
an  action  could  be  maintained  against  a  married  woman  separated 
from  her  husband  by  consent,  and  enjoying  a  separate  mainte- 

(rf)  5  Wro.  Bl.  1196. 

(a)  J  T.  R.  6 ;  Rlagtted  v.  1*Aj  tiMiMborongh,  ud  Bftrwell  t>.  Brooki,  S  Dong. 
197,  S71,  were  cuei  tbftt  preceded  the  one  of  Cknbett  v.  Poleniu,  ud  declared  th< 
nme  daetrtne. 

(6)  }  H.  BL  SfiO. 
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nance.  Agtun,  in  Mlah  t.  Leigh,  (c)  the  K.  B.,  in  1794,  indirefitljr 
assailed  the  decision  of  Corbttt  v.  PoelniUy  and  did  not  agree 
that  the  court  could  change  the  law,  so  as  to  adapt  it  to  the 
fashion  of  the  times.  They  declared,  however,  without 
*160  touching  the  autboritj.of  the  decision,  *  that  upon  a  to1ui>- 
taiy  separation  of  husband  and  wife,  without  a  permaDent 
fund  for  her  separate  use,  she  could  not  be  sued  alone  as  a  ferae 
tole.  Afterwards,  in  Clayton  t.  Adamt,  (a)  the  court  of  K.  B. 
went  a  step  further  towards  overturnii^  the  authority  of  Corhett 
T.  Poelnitx,  and  held,  that  Uiough  the  wife  lived  apart  from  her 
husband,  and  carried  on  a  separate  trade,  she  was  not  suable ;  for 
if  she  could  be  sned  as  a  feme  aole,  she  might  be  taken  in  execu- 
tion, which  would  operate  as  a  divorce  between  hnshand  and  wife. 
At  last,  in  Marthall  r.  Rvtton,  (i)  >  the  K.  B.  decided,  in  1800, 
after  s  very  solemn  argument  before  all  the  judges,  that  a  feme 
eovert  could  not  contract  and  be  sued  as  a  feme  tale,  even  though 
she  be  living  apart  from  her  husband,  with  his  consent,  and  have 
a  separate  maintenance  secured  to  her  by  deed.  The  court  said, 
that  the  husband  and  wife,  being  hut  one  person  in  law,  were 
unable  to  contract  with  each  other,  and  that  such  a  contract,  with 
the  consequences  attached  to  it,  of  giving  the  wife  a  capacity  to 
contract,  and  to  sue  and  he  sued,  would  contravene  the  general 
policy  of  the  law  in  settling  the  relations  of  domestic  life,  and 
would  introduce  all  the  confusion  and  inconyenience  which  must 
necessarily  result  from  so  anomalous  and  mixed  a  character  as 
such  a  married  woman  would  he.  The  only  way  in  which  such 
a  separation  can  be  safe  and  effectual  is,  by  having  recourse  to 
trustees,  in  whom  the  property,  of  which  it  is  intended  the  wife 
shall  have  the  disposition,  may  vest,  uncontrolled  by  the  rights  of 
the  husband;  and  it  would  fall  within  the  province  of  a  court 
of  equity  to  recognize  and  enforce  such  a  trust  (c)  At  law,  a 
woman  cannot  be  sued  as  &feme  ««Z«  while  the  relation  of  mar- 
riage subsists,  and  she  and  her  husband  are  living  under  the  same 
government,  (d) 

(c)  6  T.  H.  879.  (a)  6  T.  B.  6M.  (6)  8  T.  B.  646. 

.  (e)  2  8t<KT  Eq.  Jnr.  063;  auc^  on  the  Bighu  of  Hnibuid  snd  Wife,  [U  4,  cJ^ 
«  Mf-I ;  BetUe  d.  WUtoo,  U  Ohio,  267.  In  thi*  lut  cmK,  it  wu  uljadged  ttwt  ktUcIm 
of  Kpwation  between  hiubwid  and  wile,  throngb  the  medium  of  ■  tnutee,  for  her 
foppoTt,  were  T*Ud. 

id)  It  hu  been  adjudged,  ia  Benedict  r.  Hontgomery,  T  Witti  &  Serg.  83S,  that 
■  See  167,  n.  1. 
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Lord  Eldon,  sftflrwarda,  in  the  casa  of  ]jord  St.  John  v.  Lady 
St.  John,  (i)  speaking  of  these  decisions  at  law,  expressed 
*  himself  very  decidedly  against  tbe  policy  and  the  power  *  161 
of  a  feme  covert  becoming  a  feme  lole  by  a  deed  of  separa- 
tion. She  was  incompetent  to  contract  for  the  husband  ;  and,  if 
separated,  she  could  not  be  a  witness  against  her  husband  ;  she 
could  not  commit  felony  in  bis  presence ;  she  must  follow  tbe 
settlement  of  her  husband  ;  her  1tu»band  would  be  suable  for  ber 
trespass.  In  short,  the  old  rule  is  deemed  to  be  completely  re- 
established,  that  an  action  at  law  cannot  be  maintained  gainst  a 
married  woman,  anless  her  husband  has  abjured  the  realm,  (a) ' 

But  if  the  husband  and  wife  part  by  consent,  and  he  secures 
to  her  a  separate  maintenance,  suitable  to  bis  condition  and 
circumstances  in  life,  and  pays  it  according  to  agreement,  be  is 
uot  answerable  even  for  necessaries  ;  and  the  general  reputation 
of  tbe  separation  will,  in  that  case,  be  sufiBcient.  This  was  eo  ruled 
by  Holt,  Cb.  J.,  in  7b<2(2  v.  Staaket,  (Ji)  and  this  general  doctrine 
was  conceded  in  the  modern  case  of  Nurte  v.  Oraig,  (c)  in  which  it 
was  held,  that  if  the  husband  fails  to  pay  the  allowance,  according 
to  stipulation  in  the  deed  of  separation,  the  person  who  supplies 
the  wife  with  necessaries  can  sue  the  husband  upon  an  indebitatu$ 
aetumptit.  This  rule,  in  all  its  parts,  was  adopted  by  the  Su- 
preme Court  of  Kew  York,  in  Baker  y.  Barney.  (£)  But  our 
courts  have  not  gone  further,  and  have  never  adopted  the  rule 
in  Corbett  v.  Poelnitz,  (e)  *  and  I  apprehend  that  the  general  rule 
of  the  common  law,  as  understood  before  and  since  that  case, 
is  to  be  considered  the  law  in  this  country ;  though,  per- 
haps, not  *  exactly  under  the  same  straitened  limitation  *  162 
mentioned  in  tbe  books,  (a) 

if  hmbaod  and  wife  Join  in  %  Mtle  of  ber  ksI  eitate,  knd  he  tkket  the  ^oeeedi  to  hi* 
own  aae,  there  !■  no  Implied  fund  raissd  in  Iktoi  of  the  wife. 

(c)  11  Vn.  687. 

(a)  See  the  obicTTkUtin  of  the  Bfsater  of  the  Roll*,  in  8  Vet.  448,  444, 446. 

(ft)  Salic.  116.  {c)  5  Bo«.  &  P.  148. 

'  (d)  9  John*.  73.  The  mum  mle  applln  where  the  hnsband  and  wife  are  teparated 
by  a  di  vorce  a  maim  tt  lion,  with  an  allowatice  to  the  wife  for  allmonf ,  and  the  hna- 
band  omiu  to  pay  it.    Hant  r.  De  Blaqalere,  6  Bing.  66a 

(c)  See  2  Haiit  (N.  J.)  IGO,  where  that  caw  wai  expresaly  coodemned. 

(a)  In  tonte  of  Ihe  itatM,  ai  FeDniylTania  and  South  Carolina,  a  wife  may  act  aa 
a/om  Kit  trader,  and  liecome  liable,  ai  inch.  In  {mltation  of  tbe  cuitom  of  London. 
Act  of  171B,  Pardon's  Dig.  424 ;  Borke  v.  Winkle,  2  Serg.  4  B.  ISO ;  Newblggto  p. 

1  See  167,  n.  1.  ■  See  14^  d.  1. 
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4.  Wlfrt  OapKoUr  la  Bqntty.  — (1.)  Qf  Property  t»  TnaA  for 
Wife.  —  At  commoQ  lav  a  mariied  vomao  waa  not  allowed  to 
posBesB  personal  proper^  independent  of  her  husband.  But  in 
equity  alie  is  allowed,  tbrougb  the  mediam  of  a  trustee,  to  enjoy 
property  as  freely  as  a/sme  toU;  and  it  is  not  unusual  to  convex 
or  bequeath  property  to  a  trustee  in  trust,  to  pay  the  interest  or 
income  thereof  to  the  wife,  for  her  separate  use,  free  from  the 
debts,  control,  or  interference  of  her  husband,  and  payable  upon 
her  separate  order  or  receipt,  at  and  after  the  times  that  the  pay- 
mente  reepectively  become  due,  and  after  her  death  in  truat  for 
her  issue.  In  such  cases,  the  husband  has  no  interest  in>the  prop- 
Arty,  though  after  the  interest  is  actually  received  by  the  wife, 
it  then  might  be  considered  as  part  of  the  husbaod'a  personal 
estate,  (i)  It  is  not  necessary  that  the  trustee  should  be  a 
stranger.  The  hasband  himself  may  be  the  trustee ;  and  if 
property  be  settled  to  a  married  woman's  separate  use,  and  no 
trustee  be  appointed,  the  Court  of  Chancery  will  protect  her 
interest  tiierein  against  the  creditors  of  the  husband,  and  the 
husband  may  be  considered  as  such  truatee,  notwithstanding 
he  was  not  a  party  to  the  instrument  under  which  the 
•  168  wife  claims,  (u)  *  y*    *  Where  the  husband  stipulates,  before 

mUDi,  2  Bft7, 162 ;  State  Beporti  in  Eqaitj  (S.  C. ),  148,  XAt.  But,  for  sraiter  pn>- 
tectlon  to  the  wife,  no  loit  on  be  brought,  in  South  Cftrollaa,  b;  or  againit  t,  fcma 
ONwrftoIe  trader,  unleiB  her  huaband  be  joined.  4M'Cord,413.  And  ia  Petmtjlrania 
(he  priTllege  extendi  only  to  the  wires  of  husbaiidg  gone  to  ■»,  and  whoie  witm  am 
Left  at  ibop-keeping,  or  to  work  at  aliy  tnde  for  a  lirellhood.  In  Loulsiuia,  tha  wife 
baa  peculiar  powin  aud  priiilegei,  and  may  b«  a  public  mercliant,  and  bind  herself, 
yet  ibe  cannot  contract  a  debt  by  note  irllhout  the  authorixatioD  of  her  huibaad. 
ClTll  Code  of  Louiifana.  art.  128.  2412 ;  12  La.  13. 

{b)  Lee  D.  Prieauz,  8  Bro.  C.  C.  S81 ;  Noiria  v.  Hemingway,  1  Hsgg.  EccL  4;  Ex 
pane  Gadaden,  a.  c.  Law  Journal,  No.  S3, 343 1  Carroll  p.  Lee,  It  Gill  &  J.  £04 ;  Beable 
r.  Dodd,  1  T.  R.  103.  In  thli  laat  ease  It  wst  MCahliibed  at  taw  that  a  gift  at  darlM 
(o  the  sole  and  leparate  n«e  of  a  fime  mU,  Independent  of  the  control  and  debti  of  a 
fature  hmband,  wu  valid,  but  the  fimt  mlt  might,  by  a  marriage  tettlement.  In  ood- 
aideration  of  maniage,  convey  the  estate  to  Iter  hiuttand.  Being  for  her  benefit,  she 
alight  waive  It. 

(c)  Bennet  tr.  Darts,  2  P.  Wmi.  816;  Hots  e.  Freeman,  Bunb.  S05;  HaralUao  *. 

Blibop,  8  Terg.SS;  Abbott,  Ch.  J.,  2  Can--  t  Pa.  a£;  Kewlaodt  ■>.  Paynter,  4  Hy. 

&  Cr.  408  ;   Picqaet  v.  Swao,  4  Mason,  466 ;  Esclieator  n.  Smith,  4  H'Cord,  4fi2 ! 

Clancy  on  the  Rights  of  Harried  Women,  Ifi-W;  CmtoH  b.  Lm,  S  QUI  ft  J.  604; 

1  See  164,  n.  1. 


y>  But  the  hosband  will  not  uiually     ge*i,  11  B.  L  US.     Bee  Monngerv.  Doke, 
be  appointed  by  tlia  eoart.    Bly  n.  Bur-     SS  Qa.  277. 
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maniage,  either  that  his  wife  shall  enjqj  her  oirn  ^h)p6rty,  or 
that  she  shall  be  entitled  to  a  oertain  beaefit  out  of  his  eetate. 
he  will  be  bound  in  equity  to  perform  his  agieemeot,  even  though' 
it  waa  entered  into  with  the  wife  herself,  and  beoame  suspended 

W«niDg*ford  V.  AUtm,  10  Peten,  E68;  HarkliiB  p.  Coiller,  3  Porter'*  Alii.  46S} 
HcEenoaii  v.  Phillips.  6  Wbartan.  671 ;  TrenloD  BanliiHg  Company  d.  Woodruff, 
I  Green  Ch.  (N.  J.)  117;  Shirlef  v.  Shirley,  9  Pmige,  363;  Griffitb  v.  GrifBlh,  6  B. 
Hod.  us.  Th«  inlentiui  to  Creole  %  irutt  eaUte  tor  Ehe  wife  ntntt  diitinotly 
appMT.  CWncy,  2^,  2ea  In  Griffith  v.  Qrlffltb,  it  wbi  held  tbU  tuaj  wordi  in 
(iTing  perionkl  e«t&te  to  the  wife,  ihowinK  »a  intentioa  to  MCOre  a  om  to  the  wife 
•eptntely,  would  luffice,  >nd  that  no  particular  form  of  exprawion  wa«  iwce»- 
■ary — fir  ha-  ovn  proper  u«  ii  (officieDt.  The  wife  may  give  vr  lenil  the  incooM 
of  her  nparate  etiate,  if  at  ber  dhpoaal,  to  ber  hniband  or  to  any  otiier  person,  and 
be  will  be  accountabia  tor  it.  Towera  b.  Hagncr,  8  Wharton  ( Penn. ),  48.  Where  « 
twtator  directed  a  «hsre  of  the  proceed*  of  hi*  estate  to  be  paid  Into  the  hatids  of  bia 
daoKbter,^  ier  emu  vie  and  btntfii,  and  there  wai  no  interrention  of  trustees,  and  the 
gift  was  absolute,  it  was  held,  in  that  case,  not  to  be  a  gift  to  Ktr  tqxirau  ua;  and 
the  authodtr  of  Itie  case  of  Hardey  b.  Hnrle,  5  Vet.  610,  wa«  shaken.  Tyler  e.  Lake. 
4  Kmona,  SGI.  In  Paalkner  p.  Faalkner,  3  Leigh,  266,  it  waa  alao  decided  that  at  law 
■  marriage  settlement,  withoaC  tbe  InterrenttoD  of  »  trnstM,  would  not  avail  to  seouie 
the  propert7  to  the  wife,  a*  against  the  huiband.  So,  In  Slmpion  n.  Simpsao,  4  Dana 
(Ey.),  lil,  it  was  held  that  thoagfa  a  Talid  agreement  for  a  separation  between  tius- 
band  and  wife,  and  for  a  separate  allowance  for  her  support,  might  be  made  through 
tbe  medium  of  a  third  party  as  a  trustee  for  the  wife,  and  by  whom  the  contract  may 
be  enforced,  yet  that  where  there  was  tio  third  party,  no  salt  could  be  mi^ntained, 
either  at  law  or  equity,  on  each  a  contract.  The  court  thought  the  Judiciary  had  no 
power  to  moTe  one  step  In  advance  of  the  legislation  and  uniform  Judicial  preuedente 
oa  the  tabject  Bat  if  before  marriage,  and  in  cantemplatlos  of  marriage,  the  hna- 
band  eonreys  directly  to  bis  iateaded  wife,  without  the  InmreDtloD  of  a  troatee, 
peraonal  property,  and  she  maniee,  and  dies  without  issoe  of  the  marriage,  it  was 
held  that  the  property  descended  to  her  heirs,  and  that  the  marital  rights  of  the  hue- 
band  did  not  attach.  A]lenp.BDmph,3HiliCh.  (ac.)l.  In  Price  e.  Bigham,  T  Harr. 
ft  J.  308,  where  real  estate  was,  after  marriage,  conreyed  to  trust  for  the  separate 
■te  of  the  wife,  with  power  to  her  to  sell  by  deed,  the  waa  allowed  to  charge  ths 
Mtate  with  the  payment  of  her  debts,  and  equity  enforced  tbe  eostract  by  decreeing 
a  sale  of  the  estate.  So  ttftnu  cortrt,  having  a  separate  estate  and  linng  apart  froaa 
her  husband,  may  cltarge  it  by  her  general  engagements  or  verbal  promlae,  witbont 
■ay  partiuular  reference  to  that  estate,  ai  well  aa  by  a  written  lostrument ;  and  the 
creditor  may  roach  it  through  a  suit  instituted  in  equity  against  her  and  her  traateea. 
Hurray  n.  Bazlee,  8  Mylne  &  K.  200 ;  4  Simon*,  62.  She  may  charge  her  separata 
maintenance  by  accepting  a  bill  of  exchange.  It  amounti  to  a  power  of  appointment 
pn  tamio  of  tier  separate  estate,  but  tlie  Tioe-chancellar  said  that  the  court  could  not 
subject  her  aeparate  property  to  general  demands.  Btuartc.  Kirkwall,  8  Uadd.  [887) 
soft,  Am.  ed.  Tbe  caae*  on  this  point  are  contradictory.  Tlie  Court  of  CbaDG«i7 
jwver  provides  for  the  children,  while  the  wife  Is  living,  oat  of  her  aepante  prop- 
er^. She  Is  not  bound  to  provide  for  the  children,  or  Iter  btisband,  out  of  the 
property  settled  to  her  separate  tua.  The  husband  Is  left  to  maintain  her  and  the 
children.    Id  the  caae  of  Aana  Walkn,  Caaea  temp.  Sugden,  by  Lloyd  ft  Ooold,  200, 
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at  law  by  his  snbsequent  marriage,  (a)  Gifts  from  the  husband 
to  the  wife  may  be  Bupported  as  her  separate  property,  if  they 
be  not  prejudicial  to  creditora,  even  without  the  intervention  of 
trostees ;  (&)  and  where  the  husband,  after  marriage,  agreed,  in 
writing,  to  settle  part  of  the  wife's  property  upon  her,  the  agree- 
ment was  held  to  enure  to  the  benefit  of  the  children,  and  that 
the  wife  herself  could  not  waive  it.  (c) 

{a)  It  U  to  be  eoniiilered  u  well  tetlled,  wj  the  court  in  Btilley  v.  Folger.U 
OUo,  S40,  thkt  tlmoat  hdj  Imiui  fide  and  rtammdi*  agretment,  made  before  miiTTUge, 
to  Mcnre  the  wife  eillier  id  the  eojojineDt  of  her  own  property  or  a,  portion  of  that 
(rf  her  hoiband,  whether  dnrlog  coTeiwre  or  after  hii  death,  will  be  carried  into 
eicculion  In  chancery. 

{b)  Caae  of  the  ConnteH  Cowper,  before  Sir  Joieph  Jekyll,  cited  in  1  Atk.  871 ; 
Sid.  203;  Slanning IT.  Style,  S  F.  Wmg.  834;  More  d.  Freeman,  Bmih.  206;  Loam  ». 
Lncaa,  1  Alk.  270;  8  id.  8S3;  Brinkman  d.  Brlnkman,  dted  in  8  Atk.  304;  HIch  k 
Cockell,  0  Vei.  800;  Walter  r.  Hodge,  2  Swanat.  97 ;  ■.  o.  1  WiUon,  Ch.  4M: 
NenfviUe  v.  ThompHin,  3  Edw.  Ch.  9S ;  Taylor,  Cb.  J.,  in  Ijle*  n.  Fleming,  1  Der. 
Eq.  IBT.  The  English  italute  of  3  &  4  Wm.  IV.  bat  dow  given  tanctlon  to  tUi 
doctrine,  and  the  hiuband  ii  allowed  to  make  a  conveyance  to  hii  wife  wiihoat  the 
intervention  of  a  traatce.  In  Hsioney  v.  Kennedy,  10  Sim.  261,  it  waa  held, 
that  where  there  are  diridendi  on  property  aetlled  to  the  separate  use  of  the  wife, 
and  ahe  makei  no  dlapotition  of  tliem  hy  will,  they  pau  by  law  to  the  husband  In 
his  marital  right  Tlie  money  moat  remain  In  the  handi  of  tnuleci,  to  protect  It 
from  tite  hasband. 

In  Graham  o.  Londonderry,  8  Atk.  808,  it  waa  held  that  a  gift  to  a  wife  by  a 
third  peraon,  or  by  the  husband,  is  constmed  to  be  a  gift  to  her  separate  nse,  and 
the  it  entitled  to  the  same  in  her  own  right  as  her  separate  estate ;  but  mere  oraa- 
inentt  for  her  parlor  ara  considered  us  parafAemalia,  and  the  hnsband  may  alien 
them  in  his  lifetime ;  but  If  be  only  pledges  tliem,  and  on  his  death  leaves  personal 
estate  sufficient  to  pay  Ms  debts  and  redeem  flMni,  the  widow  it  entitled  to  that 
redemption. 

|cj  Fenner  v.  Taylor,  1  Sim.  180.  In  Soath  Carolina,  all  marriage  settlement*, 
antenuptial  or  postnuptial,  are  required,  by  statute  of  1823,  to  be  recorded  within 
three  months  after  their  execation ;  and  any  settlement  of  property  by  the  hnabanl 
on  the  wife  after  marriage  is  a  poaCnuptial  settlement  within  the  mle.  In  defaaltof 
stKb  record,  the  marriage  tetlleinent  It  declared  raiA.  Marriage  ttlllemeait,  strictly 
speaking,  are  those  setttenieDts  only,  whether  made  before  <m'  after  marriage,  which 
are  made  in  consideration  of  loaniage  only;  but  the  ttatnte  In  Sunth  Carolina  was 
intended  to  apply  to  all  postnnptial  settlements  on  the  wife.  Price  v.  White  and 
others,  CaroUna  Law  Jonrnal.  No.  3.  See,  also,  in  the  same  work,  p.  362,  an  eatay  on 
the  registry  act*  of  South  Carolina,  pointing  ont  their  imperfections,  and  suggest- 
ing ammdment*.  Tlie  act  of  Sonth  Carolina  of  1792  required  all  marriage  con- 
tracts and  settlements  to  specify,  either  Id  the  Instrament  or  in  a  schedule  annexed, 
the  property  intended  to  he  settled,  and,  in  default  thereof,  the  settlement  Is  void 
as  to  creditors  and  purchasers.  In  Virginia,  deeds  of  settlement  npon  maniogc, 
wherein  either  lands,  slaves,  or  povonal  property  shall  be  settled,  or  covenanted  to  be 
left  or  paid  at  the  death  of  tbe  party,  or  otherwise,  shall  he  void  as  to  creditors  and 
subsequent  pnrchasen  for  valuable  condderation  without  notice,  unless  aclcnowl- 
edged  or  proved,  and  recorded,  Ac.    1  Bevited  Code,  c.  DO,  tec  4.    If  not  recorded. 
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The  wife  beii^  enabled  in  equity  to  act  upon  property  in  the 
hands  of  her  triuteee,  she  is  treated  in  that  court  as  having  in- 
terests and  obligations  distinct  from  those  of  her  husbsud. 
*  She  may  institute  a  suit  by  her  next  friend,  and  she  may  *  164 
obtain  an  order  to  defend  separately  suits  against  her; 
and,  when  compelled  to  aue  her  husband  in  equity,  the  court  may 
order  him  to  make  her  a  reasonable  allowance  in  money  to  cany 
on  the  suit,  (a)  > 

tbtj  u*  void  odIj'  u  U  agalnft  the  erediton  of  tbe  wife.    Land  v.  JeOriei,  5  Band. 
$11 ;  Heree  tr.  Tnnwr,  6  Cranch,  IM. 

(a)  Hix  V.  Ifiz,  1  Johna.  Ch.  106 ;  Denton  v.  Denton,  ib.  S64,  Ml ;  Wilnn  v.  Wi- 
•on,  3  Hegg.  Com.  208 ;  N.  T.  RerUed  Statute*,  iL  I4S,  aec.  SB. 

<  StparaU  Proftrtg,^.  —  (a)  The  in-  "aole"  Sa  a  will,  without  the  word  "wps- 
terpMltlon  of  a  trailee  la  not  neceuarj.  rate,"  bai  not  a  technical  meaning,  nnleaa 
Hall  EF.  WaterhooM,  13  W.  R.  638 ;  Oover  the  re«t  of  the  will  f  urniihea  erldenoe  of 
«.  Owingi,  16  Hd.  91 ;  Schafroth  u.  Ambi,  that  intent  It  eeeint  that  in  a  marriage 
«  Ho.  114 ;  [QIU  D.  Woodi,  SI  HI.  64 ;  Hoi-  cettlement,  howerer,  "  sole  "  maj  mean 
tfaam  V.  Homboatle,  60  Ho.  439;  Wood  free  from  the  control  of  the  hnabaitd. 
>.  Wood,  68  N.  T.  576.]  See  Walker  o.  Ibid.  207.  See  /n  ra  Taney,  L.  R.  1  Eq. 
Walker, 0 Wall. 748, 753;  Lloyd E.Pnghe,  HI;  Gilbert  r.LewIi,  1  De  G.,  J. &  S. SB, 
L.  R.  14  Eq.  S41.  And  a  coTeoaat  b/  a  46.  For  nnmeroui  nice  qneitioni  of  con- 
nan  with  a  wi>inaQ  to  paj  ber  an  annuity  itmctlon  ariaing  out  of  other  expreuioni, 
for  life,  for  hw  tole  and  tepanile  nae,  the  itodent  li  referred  to  ipedal  treatise*, 
and  free  from  anticipation,  la  only  ins-  {h)  How  S*paraU  Pn^Krti/  u  dar^d. — 
pended  Ity  bii  marriage  with  her,  lo  lliat  "There  liai  been  much  diMoation  a*  to 
ahe  may  recoTer  arrean  accrued  after  hii  the  preclae  mode  in  which  a  married 
death.  Eltagerald  v.  Fltigerald,  L.  B.  2  woman'i  eitate  could  be  affected  by  any- 
P.  C.  sa.  thing  except  an  actual  dlipoaiUon.  ...  At 

Harried  women  are  now  rerj  generally  one  time  it  waa  held  that  an  appointment 

aulborindby  atatuCe  to  hold  property  to  woald  be  Inferred,  but  Lord  Cotlenbam,  in 

their  lepiiate  use;  and  in  lome  itatei,  Owens  d.  DIckeoaon,  Cr.  ftR.48,  diepoaed 

conlntcts  made  by  the  hnaband  with  the  of  (hat  by  saying,  that  if  so  the  creditor* 

wife  before  or  eTen  during  marriage  hare  must  take  in  the  order  of  the  appoint- 

been  upheld  after  hii  death  or  dirotce.  mentt.     All    these    theories   have    been 

Webster  v.  Webster,  66  Me.  189.    See  glTennp,Bnd  the  doctrine  haa  been  placed 

also  Logan  v.  Hall,  19  Iowa,  491 ;  Stead-  upon  a  sound  foundation  by  JohnaoD  v. 

man  k.  Wilbor,  7  R.  L  481 ;  mnney  v.  Gallagher."     Lord  Hatherley,  L.  C,  In 

Phillips,  60  Pe»n.  St.  482;  Child  e.Peari.  L.  R.  6  Ch.  37a    The  doctrine  ti,  that 

43  Vt.  224 ;  Simmon*  e.  Thomas,  48  HIm.  when  a  married  woman  having  lepanl* 

SI ;  Stone  v.  Gamam,  46  Ala  269.    But  esUte,  and  living  apart  from  her  bnsbaod, 

see  Abbntt  v.  Wlncheater,  lOG  Has*.  116;  coniracta  debts,  the  court  will  Impute  to 

Patter«onp.Pattcnon,45N.  H.  164;  Pike  her  the   intention   of   dealing  with  ber 

e.  Baker,  63  111.  168.  separate  estate,  unless   the  contrary  t* 

In  Haaay  v.  Rowen,  L.  R.  4  H.  L.  388,  clearly  proved.    Bat  ns  the  obligation  la 

II  waa  determined  by  the  House  of  Lords,  simply  a  debt  up  to  the  time  of  the  aatoal 

npon   miMh  argument,  that   the  word  jodgmeot.  It  b  only  that  property  wUoh 
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(2.)  Her Poverunder Settlement».-~'Th.9  gensnl  groand8u|>on 
whioh  equity  allows  a  wife  to  institute  a  suit  against  her  husband 

•be  then    had    wbich   cmi   be   charged.  dmtloD  of  another,  withont  condderstkM 

Johuon  p.  Gallagher,  3  De  G.,  F.  &  J.  receired  by  her,  nnlew  an  expitM  in- 

4M,  E£l;  a.  c.  7  Jur.  ■.  e.  ZT3;  KckH  c.  atrnniHit  makei  the  debt  a  charge  npolt 

Hiac,  LB.  &Ch.374,37T;  UcH«llr7■^  U.    T»le  B.  Deduer,   18  N. T.  365 ;  M 

DsTin,  L.  R.  10  Eq,  8S.     See  JohDHu  N.  T.  MO;  f68  M.  T.  S20;]    Wllterd  ». 

p.  CnmmiiiB,  ICE.   Gr««ii,  07.     [And  Euthani,lSGrajr,3sfS;  Feakev-LaBaw. 

alienatioa  irbUe  loit  li  pending  will  not  6  C.  E.  Green  (21  S.  J.  Eq  ),  260.     Sea 

be  enjoined.    Robinion  v.  rickering,  16  Kimm  >.  Weippert,  46  Uo.  53a,  5U.    But 

Ch.  D.  eeo,  oTcmiling  &  c.  ib.  371.]    And  lee  Milter  v.  Bniitn,  47  Uo.  fi04 ;  Oxiej 

when  ihe  ii  living  with  her  huiband,  her  r.  Ikelhtimer,  26  Ala.  323 ;  [Williama  b. 

•eparate  eiUte  will  be  liable  if  the  pur-  Unniton,  36  Ohio  BL  29a] 

porta  to  contract  not  for  him  bnt  for  her-  When  the  woman  hM  oolj'  a  life  estate 

•elf,  and  on  the  credit  of  her  teparate  in  penomUtr  to  her  teparate  ute.  with  a 

ettale,  and  it  wai  lo  intended  hj  her,  and  general  power  of  appointment  by  will, 

•0  anderiCood  bj  the  person  with  whom  ihe  doe*  not,  bj  eierciaing  tha   power, 

the  if  coDlracling.    Whether  the  obliga-  make  the  properly  applicable  to  the  paj- 

tion  wai  contracted  in  Ibii  manner  ii  to  ment  of  inch  engagement*  aa  would  bt 

be  Judged  from  tha  circamitancei  of  the  charges  on  her  separate  estate.    Vanghan 

particular   case.      Hatthewoian's   Case,  p.Vandentegen,SDTewT7,166;  Shattock 

L.  B.  8  Eq.  781, 787  ;Jobn«ooi>.  Gallagher,  v.  Shattock,  L.  &  3  Bq.  183,103;  Mat' 

Mpm.     See  BaUm  D.  Dillaye,  37  K.  Y.  36.  thewman't  Ca«e,  L.  B.  S  Eq.  781,  780) 

But  her  separate  eaute  will  not  be  liable  Blatcbford  d.  Woolej,  2  Drew,  ft  Sm. 

in  this  country  when  she  is  a  mere  surety,  204.  z' 

or  makes  the  contract  for  the  accommo-  (e)  Bg    Wiil.  —  Wab  regard  to    the 


ii  In  some  suteihuband  and  wile  may  lowed.  Wood  v.  Wood,  83  S.  T.  676; 
couTey  directly  to  one  another.  Well*  Jobiuoti  ■>.  Johnson,  72  lU.  489.  See  fu^ 
».  Cay  wood,  3  CoL  487 ;  Call  a.  Perkins,  ther,  as  to  the  capacity  of  husband  and 
66  Me:  489.  And  in  Massachnsetis,  where  wife  to  contract  with  one  another.  Baby 
this  is  not  permitted,  it  was  held  that  an  f.  Pheloa,  118  Mass.  641 ;  EeMWortby  v. 
agreement  by  a  hntband,  in  con^deration  Sawyer,  126  Uass.  28^  Wallace  c.  fin. 
of  her  release  of  dower  for  his  benefit  berg,  46  Tex.  S6.  As  to  the  effect  of 
and  at  his  request,  to  transfer  stock  to  hi*  statntes  creating  separata  estates  in  mar- 
wife,  gave  her  an  equity  valid  a*  against  ried  woman,  npon  such  separate  esUtet 
Us  awignee  in  insolvency  labsequently  a*  are  sostained  in  equity,  and  generaUy 
appointed.  Eohne*  v.  Winchester,  133  as  to  the  distinction  between  statutory  and 
Uass.  140.  But  in  Fowte  e.  Torrey,  135  equitable  separate  eatates,  see  Musson  p. 
Mass.  87,  it  was  held  that  a  wife  could  Trigg.  51  Uiss.  172 ;  Bobinson  •>.  O'Neal, 
notenforoeinequityalosnontof  hersep-  66  Ala.  641;  Augell  v.  UoCollongh,  II 
•rateesUtetoaflrmofwhichbarhusband  B.  L  47;  Thames  &  Co.  p.  Bembert'a 
was  a  member.  But  see  especially  the  Adm.,e3 Aia.661:  Lippincott >. Milcliell, 
able  disaenticg  opinion  of  Field,  J.,  where  94  U.  S.  7S7.  Comp.  Wood  b.  Wood, 
the  casM  are  fuUy  collected.    AlUntic  83  If.  T.  676. 

Bank  V.  Tavener,   130  Hasa.  407 ;  jmH,  The    wor^  "  sole  use  and  disposal " 

173,  D.  1,  A    Doder  soma  statutes,  suiia  were  held   to   pats   a  separate  estate, 

at  law  between  hatband  and  wifa  an  aU  Bland  s.  Dawet,  17  Ch.  D.  791    b  ii 
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are,  whea  anytiiiag  ia  given  to  her  sepurate  nse,  or  her  hoaband 
rofuaea  to  perform  marriage  artiolea,  or  articles  for  a  separate 

(■dinuf  eqnitebl«  hMIm  balngliig  to  b  ilmple,  and  without  kxj  ezprtu  power,  » 

fimt  entrl.  ae  where  liuiiii  «re  given  to  completerigbtoIiUenationbjimtrmiieiit 

troitee*  in  fee  upon  trust  for  a.  married  intern'™  or  by  will.    T«ylor  u.  Me«d»,  13 

woman    ftnd    her   bein,  or  for  •  single  W.  R.  394;  11  Jur.  ii.  «.  16G;  [Bishop  r. 

wnnMD  Id  fee  who  afteTwaTdB  mwrie*,  Wall,  S  Ch.  D.  IH.    And  tberebj  defeat 

•qnilr  follow!  the  tow,  and  requim  tJiat  the  hwbsnd'a  curtw;.    Cooper  r  Mao- 

tier  equiUble  eitate  thai)  be  dealt  with  Donald,  T  Cb.  V.  288.]    ,A  Uke  deciilon 

tiller  iriiwt  in  the  same  manner  aa  a  legal  was  made  when  no  tnisteea  mter^eaed. 

eitBte;  and  In  like  manner  an  eaUte  of  Hall  ».  WaterbonM,  13  W.  R.  633;   II 

dd«  natore  cannot  be  derlicd  byajte*  Jnr.  k.  s.  881.     See,  generaJlj,  Porcher 

ovMrt  in  England.  But  the  iniereit  created  v.  Daniel,  13  Rich.  £q.  MB;  KDcbael  n. 

t/f  the  separate  use  t»  the  creation  of  a  Baker,  18  Hd.  168;  Burton  d.  Holly,  IB 

court  of  equity  to  which  there  ii  nothing  Ala.  408 ;  Catter  b.  Butler,  5  Foiter,  543 ; 

correspondent  at  law,  and  which  would  Caldwell  v,  Renfrew,  S3  Vt.  SIS.     The 

be  deprived  of  its  character  if  it  were  student  shonid  bear  in  niind  that  Uie  tet- 

inade  tubjoct  to  a  form  of  alienation  that  lamenlary  power  of  married  women  has 

proceeds  upon  the  basis  of  the  eziatence  been  extensirely  modified  and  enlarged 

of  oontrol  and  incncit  in  the  hnsband,  by  statnte  in  many  of  the  United  State*, 

and  personal  disability  in  the  wife.    It  Vide  ex.  gr.  Silsby  n.  Bullock,  10  Allen, 

Wat  accordingly  held  that  a  /em  conrt,  9t  i  White  v.  Wager,  26  H.  T.  S28 ;  [iM 

Botretlraioed  from  alienation,  had,  as  In-  ».  Bennett,  81  Mias.  110;  Wakefteld  u. 

cident  to  ber  sqtarate  real  esUte  in  tea-  Phelpa,  8T  K.  H.  296. 


•aid  tilers  mast  be  a  covaarroit  Intent  to  Rarrey's  Bst-,  18  Ch.  D.  910,  a  ease  in 

benefit  the  wife  and  to  exclnd*  tlie  hiu-  which    Vauglwn    v.   Tandantegen    and 

band.    In  Is  n  FeaoQck'B  Trusts,  10  Ch.  Blatcbford  v.  Wooley  (n.  1)  were  cited 

D.  490,  such  intent  was  inferred  from  the  but  not  followed.    See  further,  Roberta 

■atore  and  seneral  porpoeee  of  a  fond,  v,  Watkina,  46  L.  J.  Q.  B.  663;    Smith 

"Sole  and  proper  nae,  benefit,  and  be-  v,  Lucas,  IB  Ch.  D.  531;   Cbspman   v. 

boof,"  was  Iteld  not  to  reet  an  equitable  Bint*,   II  Q.   B.   D.   ET,    The  prinelple 

teparate  est4te.    Lipfdncott  «.  Mitchell,  of  the  eaeea  is  tliat  a  married  wonian 

-M  U.  S.  TS7.  by  having  separata  etUte  does  Dot  »o> 

As  to  the  power  of  a  tnairled  woman  i(nire  a  ifotiu  enabling  her  to  eonttad 

to  idlenata  or  charge  bw  sq^rate  estate  generally,  trat  that  she  simply  has  a 

direolly,  see  Hnsaon  v.  Trim;,  61  Hiss,  power  to  charge  by  her  promises  sDch 

ITa ;  Cooper  o.  UacDonaid,  7  Ch  D.  388,  separate  estate  as  she  may  hold  at  the 

In  Pike  e.  Fltzgibbon,  17  Ch-  P.  454,  ft  time  which  Is  not  subject  to  any  reemfnl 

WBs  held,  in  an  elaborate  Jadgmen^  that  on  allenatloil.    Bnt  imder  some  statnies 

only  property  which  a  married  woman  her  power  la  more  extended,  and  Is  to 

held  whan  the  debts   were    contracted,  bind  herteU  peraonally  by  oontract  relet- 

with  power  to  ^(poee  of  It,  and  which  ing  to  her  separate  estate ;   and  under 

•be  contbued  to  hold  to  tlie  time  of  Jadg-  each  statutes  all  her  separate  esMte  Is 

nent,  conld  be  (barged,    In  this  ease  ohargeable.    Cashman  n.  Henry,  Tfi  N.  T. 

several  previous  oieef  are  dissented  from  103 ;  Badford  v.  Carwils.  13  W.  Va.  57^ 

erdiettivuished.    See  s.  o.  14  Ch.  D.  8S7 ;  where  the  anlhorttie*  are  reviewed  at 

Flower  e.  9«Uw,  16  Cb.  D.  605;  In  n  kngth.     See   al»e  Bur   ».  Swan,  118 
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mainteDBDce ;  or  where  the  wife,  being  deserted  by  her  hoaband, 
hath  acquired  by  her  labor  a  Beparate  property,  of  which  be  has 
plundered  her.  The  acquisitions  of  the  wife,  in  auch  a  case,  are 
her  separate  property,  and  she  may  dispose  of  them  by  will  or 
otherwise,  (i)  It  is  the  settled  rule  in  equity  that  a/eme  covert, 
in  regard  to  her  separate  property,  is  considered  9,  feme  lole,  and 
may,  by  her  contracts,  bind  such  separate  estate.  The  power  of 
appointment  is  incident  to  the  power  of  enjoyment  of  her  separate 
property.  It  is  sufficient  that  there  is  an  intention  to  charge  her 
separate  estate,  and  the  contract  of  a  debt  by  her  during  cover- 
ture is  a  presumption  of  that  intentioD  ;  and  the  later  decisions 
held  her  separate  e8tat«  renponsible,  without  showing  any  promise. 
Her  contract  amounts  to  an  appointment,  (i;)     Though  a  woman 

(&)  Cedl  V.  Juxan,  1  Atk.  378;  StarreH  r.  Wyaa,  IT  Serg.  A  B.  190. 

{e)  S StoT7  Kq.  Jar. 628,773;  Gardner  n. Gardaw, 22  Wend.  528 ;  H«Uor7 r.  Vuid«r- 
h«jden,  by  Vice-Chancellor  Pai^er,  of  the  8d  circuit,  N.  T.  Legal  OlMer*er,  [No.  4,] 
JtoatTj  T,  1646.  The  groand  on  which  a  creditor  nuf  proceed  igainit  the  (ep«r*t« 
eitue  cf  *  mutled  wonuui,  far  *  debt  not  charged  npon  her  eitate,  pdnuant  to  a  deed 

Mut.  688  ;  ITath  v.  Mitchell,  71  N.  T.  70.  The  doetitee  of  otteiwible  Intent  I* 
lOO.  To  chmrgB  the  leparate  ettate  there  ntuallj  exiHVfaed  ■«  a  taking  upon  ths 
iniut  ha*e  been  either  an  actoal  Intent  on  faith  or  credit  of  the  wparate  ntate; 
the  part  of  the  married  woman  to  charge  meaning  npon  the  faith  or  ctvdit  of  an 
It,  or  elee  an  ottendble  intent  on  which  Intent  to  charge  tbe  leparate  estate.  See 
the  contraet«e  could  fairly  rely.  Theae  Dale  v.  Bobtneon,  npra;  Arerr  e.  Van- 
are  iqiarate  prtnctplee,  tbongh  tber  are  lickle,  tvpra.  That  a  married  woman 
not  wnallf  kept  diitlnct.  Itiiaqoeetkni  mijr  charge  her  aeparate  eatate  by  eon- 
of  fact  In  each  caae  whether  there  wai  tniet,aiiiiret7forherbnibandoranother, 
such  actual  intent,  tbe  important  point*  1*  clear ;  and  In  inch  case  ibe  b  entitled 
toconiider  being  the  poeitlon  of  defend-  to  all  the  right*  of  tnrette*.  Wilcox  *. 
ant  at  the  time,  and  the  relation  of  tbe  Todd,  04  Mo.  S88:  Hubbard  p.Ogden,  a 
contract  to  the  leparate  eiUle.  Avery  Kaoi.SfiS;  IMtordr'.  Carwlle,  IS  W.  Va. 
V.  Vaiuricfcie,  35  Ohio  8L  270;  Patrick  672;  Haffey  n*.  Carey,  73  Pa.  Rt.431.  A 
*.  littell,  SB  Ohio  St.  79;  Dale  p.  Rob-  diarge  on  separate  eitete  being  on  tmit 
Inwm,  61  Vl  SO.  Some  ca«e«  go  to  the  fnndt,  li  not  barred  by  the  statnle  of  lim- 
length  of  holding  that  the  mere  fact  itaiioni.  HodgKtn  t>.  Villlanuon,  15  Ch. 
of  contracting  girei  riie  to  a  pretnmp-  D.  87.  If  the  wife  allowi  lier  huiband  to 
tion  of  mch  intent.  Metropolitan  Bank  receive  and  nae  her  lepkrate  eatate,  the 
e.  Taylor,  ffi  Mo.  338 ;  WilUami  p  Urm-  pretnmption  it  that  It  wai  a  gift,  and  iba 
■ton,  36  Ohio  St  SSO.  See  alio  Burnett  cannot  claim  an  account  from  Urn  or  hia 
e.  Hawpe'i  Ezr.,  26  Oratt  481;  Da-  eitate.  Jaoobi  v.  Heeler,  113  Man.  167; 
Tie*  p.  JenUni,  fl  Ch.  D.  TS&  But  mm  BeMon  e.  ETeUnd,  aS  M.  J.  Eq.  468.  See 
WlUon  p.  Jonet,  40  Md.  840 ;  Hagnlre  p.  Dixon  e.  Dixon,  0  Ch.  D.  687.  Bat  lee 
Magii]re,S Mo. Appose;  Fippena.We*-  Patten  r.  Patten,  76  111.440,  where  tbe 
•on,  74  N.  C.  487 ;  StiUweU  p.  Adama,  court  dlatlnguiibed  between  aUtvtoiy 
SO  Arte  349 ;  Ellott  p.  Gower,  13  R.  L  and  eqnUable  teparate  eatate. 
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may  be  proceeded  against  in  equity  without  her  husband,  and 
tiiough  her  separate  estate  be  liable  for  her  debts  dum  tola,  yet 
die  court  cannot  make  a  personal  decree  against  her  for  the 
payment  of  a  debt.  All  it  can  do  is,  to  call  forth  her  aeparate 
personal  property  in  the  hands  of  trustees,  and  to  direct  the  appli- 
cation of  it.  (d)  "  When  the  wife  has  separate  property,  the  relief 
afforded  is  by  following  it  in  the  hands  of  trustees ;  and,  in  this 
way,  courts  of  equity  ciui  attain  a  pure  and  perfect  justice,  which 
courts  of  law  are  unable  to  reach. 

If,  by  marriage  settlement,  the  real  and  personal  estate  of  the 
wife  be  secured  to  her  separate  use,  the  husband  is  accountable 
for  that  part  of  it  which  comes  to  his  bands ;  and  a  feme  covert, 
with  respect  to  her  separate  property,  is  to  be  considered 
A  feme  sole  tub  modo  only,  or  to  the  extent  of  the  *  power  •  165 
clearly  given  her  by  the  marriage  settlement.  Her  power 
of  disposition  is  to  be  exercised  according  to  the  mode  prescribed 
in  the  deed  or  will  under  which  she  becomes  entitled  to  the  prop- 
erty ;  and  if  she  boa  a  power  of  appointment  by  will,  she  cannot 
appoint  by  deed ;  and  if  by  deed,  she  cannot  dispose  of  the  prop- 
erty by  a  parol  gift  or  contract,  (a)     These  marriage  settlements 

of  NUlemeut,  muiibcbjibowlDBlhkt  the  debt  wbi  coDtnu;t«d  for  the  benefit  of  li^ 
•eparkte  eil>te,  or  for  her  oim  benefli,  npoo  the  credit  of  tbe  (epumte  ettate.  Cnrtlt 
w.  Engel,  2  Sandf  ■  Ch.  287,  SS8l 

{d)  Hulme  r.  Tenaot,  1  Bro.  C.  C.  ISj  Norton  v.  TiirTiU,3  F.Wini.lUi  LUll*  ». 
'  Alie7,l  Te«.Jr.  STT;  Lord  Loughborough,  2  Vei.  146 ;  DowUng  n-UBguire,!  Llojd 
it  OoM,  t  Pinnkett,  ID ;  Uontgomerj  o.  ETelelgb,  1  M'Cord  Ch.  9ST ;  M&jirood  «. 
JoboKMi,  1  HUl  Cb.  2S8.  Vuie  jxM,  lfl&,  106 ;  Prftler'i  Law  of  Hoibtuid  and  Wife, 
109 ;  North  AnMrfcan  Coal  Cocipany  v.  I>7ett,  T  Paige,  1  j  Qardaer  v.  Gardner,  ib. 
lis.  If  the  wtte  hu  tepante  propert/,  aod  liret  apart  from  her  hniband,  that  prop- 
er^ will  be  liable  in  equitj  to  ber  ooDtracta,  thongh  tliej  do  not  apedally  refer  (o  that 
prapertj.  Loid  Kenjon,  In  Manhall  v.  Button,  8  T.  R.  64& ;  Murray  e.  Barlee,  4  Sim. 
ta-,  Gaidnera.  OardDer,iit  npm,  and  i.  c.  22  Wend.G26.  Id  Bnllplii  v.  ClaHc,  IT  Vee. 
866,  tbe  Haater  of  the  BoUi  deorced  tfaat  a  debt  by  prominoij  note,  giTen  hj  a  wife 
for  moaej  loaned  to  her  for  her  icparate  nae,  be  paid  by  her  truiteei  out  of  her  lep*- 
rateeatate.  So^iD  Stuart  a.  Kirkwall,  8  Madd.  Ch.S8T,ariiDilar  decree  wai  made  on 
a  Mil  againat  hniband  and  wife,  on  her  acceptance  of  a  bill  of  exchange,  the  tIco- 
dianoellor  oonildering  tbe  act  ai  an  appointment  hj  her  pro  tonto  of  her  aeparate 
eitate.  The  contta  of  equity  in  South  Carolina  hare  ao  far  departed  from  the  Bug- 
Uah  doctrine,  that  the  wife  cannot,  by  her  own  act  merely,  charge  the  aeparate  estate  i 
hit  the  coart  will  look  into  tlte  drcnm*tanc««,  and  tee  that  a  proper  caie  existed, 
CTca  if  the  ^ipropriatloa  wat  by  heraelf,  for  the  neceaaary  inpport  of  henelf  and 
family.    The  boaband  cannot  do  it.    Haywood  a.  Johnaton,  1  HUl  Ch.  230. 

(a)  The  Ibthodiat  Epiacopal  Churefa  n.  Jaqnea,  1  Johna.  Ch.  MO;  8  id.  71;  Lan- 

CiMer  it.  Dolaa,  1  Bawl*,  231,  248 ;  Thomaa  p.  FolwcU,  9  Wharton,  IL    Bnt  in  ^aoD. 

■  Bf«  note  1,  iora. 
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are  benignly  Intended  to  secure  to  the  wife  a  oerUin  support  in 
erery  event,  and  to  guard  her  i^ainst  being  oTerwhelmed  by 
the  misfortunes,  or  UDkindnesa,  or  vices  of  her  husband.  They 
usually  proceed  from  the  prudence  and  foresight  of  friends,  or  the 
warm  and  anxious  affection  of  parents ;  and,  if  fairly  made,  they 
ought  to  be  supported  according  to  the  true  intent  and  meaaii^; 
of  the  instrument  by  which  they  are  created.  A  court  o£  equity 
vill  carry  the  intention  of  these  settlements  into  effect,  and  not 
permit  the  intention  to  be  defeated.  These  general  principles 
pervade  the  numerous  and  complicated  cases  on  the  subject ; 
though  it  must  be  admitted  that  those  cases  are  sometimes 
discordant  in  the  application  of  their  doctrines,  and  perplezingly 
subtle  in  their  distincUons.  (b) 

neau  V.  Pfgrun,  2  I^igh,  183,  the  ddctriae  declared  WW,  that  ft  fime  amrt,  ai  to 
jiropertj  aettled  to  her  leparate  um,  wai  a/eme  toU,  and  had  a  right  to  dEipose  of  ba 
leparate  peraooal  eetate,  and  the  proflts  of  her  leparate  teal  edale,  In  the  nine  man- 
ner ■«  if  ihe  were  a  fmt  toU,  nnleu  her  power  of  alienation  be  reitrained  1^  tlife 
inttrument  creating  the  separate  eitate. 

lb)  A  gift  of  leasehold  property  was  made  to  a  daoghter  for  her  separate  DHv 
free  from  the  control  of  anj  future  hnaband,  and  she  subsequently  married  without 
■  lettlcment.  She  was  held  Co  be  entitled,  on  a  separation,  to  the  leuehoU  property, 
for  her  separate  me,  and  the  marital  right  was  excluded.  Anderson  v.  Andenon, 
a  My.  L  K.  427.  This  wiw  decided  by  Sir  John  Leach,  and  affirmed  by  tord  EMob. 
But  a  new  doctrine  on  this  subject  has  been  recently  started  in  England,  and  It  bat 
been  held  titat  gifts  to  a/rms  sole,  or  to  trustees  in  trust  for  a/ene  tola,  to  her  separate 
use,  free  from  the  contr*!  of  any  futare  husband,  and  nut  to  be  snbject  to  his  del>ta 
or  disposition,  arc,  at  to  such  restraints,  illegal  and  Toid.  unless  Ihey  be  settlements  ' 
made  in  immediate  contemplation  of  manrlage.  A  clause  egalmt  anticipation  anneied 
to  such  a  gift  la  equally  InoperatfTe.  Hassey  n.  Parker,  2  Mj.  &  R.  174.  It  wa*  alaa 
held  Id  Barton  v.  Briscoe,  Jacob,  603,  and  In  Benson  d.  Benson,  A  Sim,  120,  that,  on  a 
•ettlement  in  trasCfor  the  separate  aseof  a  married  woman  for  life,  the  clanse  against 
anticipation  became  inoperative  on  the  death  of  the  husband,  and  no  longer  bindlng- 
And  b  Woodmeston  v.  Walker,  2  Husi.  &  My.  I9T,  thongh  the  Master  of  the  Roll* 
held  that  a  gift  of  an  annuity  to  a  single  woman,  for  her  separate  nae,  Indepesdent  of 
any  future  husband,  and  with  a  restraint  on  the  dliposltlon  of  the  same  by  anticipA- 
tion,  was  valid  and  binding.  In  respect  to  a  futore  marriage ;  yet  Lord  Ch.  Bronghatn, 
on  appeal,  held  that  the/«nie  lo/s  was  entitled  to  t)ie  absolute  disposal  of  the  fund  at 
once  without  any  restraint.  The  object  of  these  checks  was  only  to  exclude  marital 
claims.  He  held  the  same  doctrine  in  Brown  a.  Foeock,  6  Bim.  66S;  2  Rosa,  t 
My.  210 ;  1  Coop.  Sel.  Ca.  [temp.  Brougham,]  70,  fl.  c. ;  and  so  did  Sir  John  Lead), 
in  Acton  v.  White,  1  Sim.  &  Stu.  429.  The  principle  declared  bjr  these  eaaea  in 
equity  wm,  that  unless  the  female  to  whom  the  gift  be  made  be  married  at  tbe 
lime  the  Interest  vesta,  and  Che  coverture  be  continuing  down  to  the  moment  arbeii 
the  alienation  Is  attempted,  a  female  of  foil  age  stands  precisely  on  tlw  same  foot- 
ing wich  'a  male,  and  equally  wich  him  may  exercise  all  the  rights  of  ownenhip, 
notwithstanding  a  clause  against  anticipation  and  against  marital  iatMferMioe.  Hw 
tratt  fund  U  at  her  free  diapgaal  while  ihe  it  ttd  Jurit,  and  a  court  «t  eqni^  only 
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In  the  case  of  Jaquet  v.  The  Methodist  Epiacopal  Church,  an- 
revieved  iu  the  Court  of  Errors  of  New  York,  (c)  it  was  declared, 
that  a  feme  covert,  with  respect  to  her  Bepainte  property,  was  to 
be  r^nrded  in  a  court  of  equity  as  a,  feme  tole,  and  might  dispose 
of  it  without  tjie  OBsent  aod  coocurrence  of  her  trustee,  unless 
she  was  specially  restraioed  by  the  iDstrument  under  which  she 
acquired  her  separate  estate.  But  it  was  held  (and  in  that  con- 
sisted the  difference  between  the  decision  in  chancery  and  the 
correction  of  it  on  appeal),  that  though  a  particular  mode  of 
disposition  was  specifically  pointed  out  in  the  instrument  or  deed 
of  settlement,  it  would  not  preclude  the  wife  from  adopting 
any  other  mode  *  of  disposition,  unless  she  was,  by  the  iu-  *  166 
strument,  specially  restrained,  in  her  power  of  disposition, 

givM  effect  to  the  reitriction  npan  her  marriage,  and  while  remaining  married, 
kgalntt  QUuiUil  claim*.  In  any  otlicr  view  the  right  of  diipoiiclon  li  iDcldent  to 
propertr.  Sroltb  v.  Starr,  3  Wliart  62 ;  Hamenlej  e.  Smith,  i  Whart.  126,  e.  r. 
Tbe  tnut  ettate  created  hy  will  for  the  aeparaie  u»c  nf  a  married  womoD,  oot  onljr 
ceMet  when  the  becomet  a  widonr,  but  doe*  not  revive  on  her  lubiequeiit  inarriage, 
lb. ;  Knight  b.  Knight,  B  Sim.  121.  But  (ee  amlTa,  potl,  ITO,  note.  In  Newton  v. 
Rrid,  4  Sim.  141,  the  Vice^hanceUor,  Sir  L.  SbadweU,  went  furtlier,  and  held  tUM 
thongh  the  annuit/be  giren  b;  will,  in  triut  for  a  daughter  for  life,  not  lubject  to  th« 
dehti  or  control  of  anj  futnre  hiuliand,  nor  alienable  b;  her,  and  Intended  for  her 
•apport,  and  abe  marriea,  the  reitrictiona  were  still  Told,  and  ihe  and  lier  hnahand 
might  tell  Ibe  annuity,  and  apply  tbe  proceedi  to  pay  hli  debt*,  and  for  hi*  itte. 
TiU«  WM  carrying  the  new  doctrine  to  an  nnreaaonabte  extent,  and  it  ii  not  the  law 
in  thl«  cotmtry.'  Tho  lord  cbaocellor,  in  Nedby  d.  Nedhy  (1839),  [4  Myl.&  Cr.376,J 
^•cUltoed  being  bonnd  by  the  dectiion  In  Mauey  b.  Parker,  and  he  laid  lie  had  diffl- 
mltlea  in  anpporting  it.  He  aald  further  that  Newton  d.  Held  went  beyond  what  any- 
body had  ever  contended  for.  He  waa  for  ptnerring  tratti  created  for  the  Kpaikt*' 
Dae  of  married  women,  and  the  rule  Beems  to  be  eitabliihed  in  equity  that  mnrrlag* 
doei  not  per  w  merge  the  right!  of  property  to  the  JioM  tola  in  thote  of  her  liuiband. 
A  gift  or  devise  to  her  leparate  a«e,  independent  of  her  future  1inaband,will  be  aoa- 
tained.but  not  lo  far  as  torettraln  her  from  conveying  by  gift  or  dcTlee  her  property. 
In  contemplation  of  autrriage.  to  the  future  hniband.  The  doctrine  in  thia  coimtry 
i^  that  the  marital  clalma  will  be  defeated,  if  the  gift  by  wUl  to  tbe  daughter  be  to 
her  fir  ia- ro/e  aid  leparale  lue.  1  Ired.  Eq.  (N.  C.)  UOT.  See  tbe  N.  T.  aUtute,  I'n/hi, 
ITO,  note.  The  lateit  Engllah  mle  requirei  negative  word*  excluding  the  marital 
right  to  Kt>der  the  payment  of  money  into  the  proper  hand*  of  the  wife  for  tier  own 
proper  nee,  a  tnut  for  her  separate  use.    Blacklow  r.  Laws,  2  Hare,  Ch.  49. 

The  above  catet  will  be  foimd  lelected  and  reported  in  the  Condensed  En^iah 
Chancery  Beponi,  published  at  Philadelphia,  by  Origg  &  Elliot,  and  which  were 
originally  edited  by  Mr.  Peters,  and  are  now  by  Mr.  Ingraham.  They  are  edited 
with  aklU  and  judgment,  and  contain  all  the  English  chancery  caaea  in  the  lata 
Tolaminons  and  oppressive  English  report*  that  are  applicable  here,  and  necessary 
lo  b«  known.  They  are,  therefore,  nw*t  valuable,  and  every  way  well  desUTTing 
the  patronage  of  the  American  bar. 

(c)  17  John*.  649. 

Toi.  11.-14  [209] 
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to  a  particalar  mode.  The  wife  vas,  therefore,  held  at  liberty, 
b;  that  case,  to  dispose  of  her  property  aa  ehe  pleased,  though 
uot  in  the  mode  prescribed,  and  to  give  it  to  hei  husband  as  well 
as  to  any  other  peison,  if  her  disposition  of  it  be  firee,  and  not  the 
result  of  flattery,  force,  or  improper  treatment. 

This  decision  of  the  Court  of  Entirs  renders  tbe  wife  more 
completely  and  absolutely  a  feme  tale,  in  respect  to  her  separate 
property,  than  the  English  decisions  would  seem  to  authorize ; 
and  it  unfortunately  withdraws  from  the  wife  those  checks  that 
were  intended  to  preserve  her  more  entirely  from  that  secret 
and  insensible,  but  powerful,  marital  influence,  which  might  be 
exerted  unduly,  aod  yet  in  a  manner  to  baffle  all  inquiry  and 
detection,  (a) 

A  wife  may  also  contract  with  her  husband,  even  by  parol,  after 
marriage,  for  a  transfer  of  property  from  him  to  her,  or  to  trustees 
for  her,  provided  it  be  for  a  honafide  and  valuable  consideration ; 
and  she  may  have  that  property  limited  to  her  separate  use.  (&) 
This  was  so  held  in  the  case  of  lAvingtton  v.  Livingttim,  (e)  and 
■s  the  wife  died,  in  that  case,  after  the  ooutract  had  been  executed 

(a)  In  HorsaRf.  EUm,  4  Terg.  (Tenn.)ST6,thepolnU  dUcnsied  in  JiqnMs.  Tbe 
HeUxxIiat  Epiicopal  Church  vera  eKimtned  hj  eonnael  and  b<r  the  court  nith  gr«*t, 
raMarch  uid  abilitj,  and  thededsion  wu  fkTorabls  to  th» doctrine  u  dcduedbi  the 
Conrt  of  Chanccrj  in  THew  York,  In  the  aboTo  case.  It  wu  held  lliat  the  power  of 
■  manied  women  ovor  her  leparate  eatale  did  not  extend  berood  the  plain  meanlcf 
of  the  deed  creating  the  eitale,  and  that  ihe  waa  to  be  conildered  tjemt  tola  In  nU> 
bon  to  tbe  Mtate,  onlg  to  Jar  a*  the  deed  had  expnwly  conferred  on  her  the  power  of, 
acting  ai  a/ene  m^  ,-  and  that  when  a  particular  mode  wa*  pointed  ont  for  the  di>- 
poaitlon  of  the  aeparate  eefate  of  a  married  woman,  ihe  could  not  ditporc  of  It  m  omj 
aUuT  KBf.  The  aame  principle  Is  recogniied  and  eitabliihed  In  Ewing  »-  Sodth, 
8  Decani.  (S.  C.)  417,  In  Lancuter  f.  Dolan.l  Bawte,231,and  ia  Thomus.Folwell, 
3  Whart  11.  In  Whitaker  v.  Blair,  in  the  court  of  appeali  in  Kentucky,  S  J,  J.  Mar. 
286,  the  decision  in  the  csh  of  Jaquei  in  CAonerTjr,  was  conaidered  aa  carrylns  the 
greater  force  of  reason  and  principle  with  it ;  but  the  court  lield.  In  Johnson  v.  Tatei, 
B  Dana,  600,  and  In  Shipp  v.  Bowmar.  6  B.  Mon.  16B,  that  a  Jim»  cowrt,  to  whoae 
separate  u*e  tends  h&Te  been  convered  to  tmiteei,  might,  with  her  husband,  and  on 
her  prirato  examination,  and  by  deed  duly  recorded,  conTey  all  her  interest  therein, 
without  any  power  for  that  purpose,  though  I  apprehend  not  against  restrlcliTc 
words.  We  may  perhaps  Tenture  to  consider  the  doctrine  in  Jaques  r.  The  Uethoditt 
Etdscopal  Church,  declared  In  the  Court  of  Chancery  of  Mew  Toit,  ■•  the  bettw 
doctrine. 

(1)  Udy  AmndeU  >.  Phlppa,  10  Vei.  ISfl,  146  ;  Bullard  v.  Brlfrgi.  ^  Hck.  633; 
Oftriiuk  V.  Strong,  8  PiOge,  440.  Bnt  a«  against  creditors  existing  at  the  time,  poal- 
nnpUal  agreMsenU  wiU  not  be  pennittcd  to  stand  beyood  th*  valua  of  tbe  contidera' 
tion.    lb. 

(e)  3  Johns.  Ch.  6ST. 
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on  the  part  of  the  husband,  and  before  it  had  been  executed  on 
the  part  of  the  wife,  the  infant  children  of  the  wife  were  directed 
to  coiiTe;f,  as  infant  trUBt«ea,  by  their  guardian,  the  lands  which 
their  mother,  by  agreement  with  her  hasband,  had  contracted  to 
sell. 

A  wife  maj,  alsio,  sell  or  mortgi^  her  separate  propertjr 
*  for  her  husband's  debts,  and  she  may  create  a  valid  power  *  167 
in  the  mortgage  to  sell  in  default  of  payment  (a)  She 
can  eonvey  upon  condition,  and  she  may  prescribe  the  terms,  (j^) 
It  was  long  since  held,  even  at  law,  in  the  case  of  Wotton  v. 
Sele,  (e)  that  the  husband  and  wife  might  grant  land  belonging 
to  the  wife,  by  fine,  with  covenant  of  warranty,  and  that  if  the 
grantee  should  be  evicted  by  a  paramoant  title,  covenant  would 
lie  after  the  husband's  death,  against  the  wife  upon  the  warranty. 
This  Es  a  very  strong  case  to  show  that  the  wife  may  deal  with 
her  land  by  fine  as  if  she  were  a  feme  wU  ;  and  what  she  can  do 
by  fine  in  England,  she  may  do  here  by  any  legal  form  of  con- 
veyance, provided  she  execute  under  a  due  examination.  The 
case  states  that  the  court  of  K.  B.  did  not  make  any  scruple  in 
maintaining  that  the  action  of  covenant  was  good  against  the 
wife  on  her  warranty  contained  in  her  executed  fine,  though  she 
was  hfeme  covert  when  she  entered  into  the  warranty.  It  Is  also 
declared  in  the  old  books,  (tf)  that  if  the  husband  and  wife  make 
a  lease  for  years  of  the  wife's  land,  and  she  accepts  rent  after  hts 
death,  she  is  liable  on  the  covenants  in  the  lease ;  for,  by  th« 
acceptance  of  the  rent,  she  affirms  the  lease,  though  she  was  at 
liberty,  after  her  husband's  death,  if  she  had  so  chosen,  to  dis- 
affirm it.  (e) 

(8.)  Protection  agairut  her  Covenantt.  —  This  doctrine,  that  the 
wire  can  be  held  bound  to  answer  in  damages  after  her 
husband's  death,  on  her  covenant  of  *  warranty,  entered    *168 

j  (a)  The  fenenJ  nil«  U,  that  if  the  wife  jolni  her  huibaad  In  a  mortgage  of  her 
ettate  for  hit  benefit,  the  mortgage,  at  betneen  thchiuband  and  wife,  will  be  cooild- 
ered  the  debt  of  the  hnaband,  and  after  hi*  death  the  wife,  or  her  repreaenLatiTei, 
I  will  be  entitled  to  ataod  in  the  plaoe  of  the  mortgagee,  and  hare  the  mortgage  lati*- 
4ed  out  al  the  Imtbaud'a  aiaela.  |Lord  Tbnrlow,  in  CUnloo  v.  Hooper,  1  Tea.  Jr. 
1». 

(A)  Demareit  r.  Wjnkoop,  8  Johna.  CSl  129 ;  Pjrbaa  k  aslth,  t  Tn.  Jr.  UO ; 
EMei  V.  AtklQi,  14  Id.  542. 

(e)  2  Sannd.  ITT  ;  1  Mod.  200,  a.  o. 

r<0  Oreenwood  ».  Tjrber,  Cro.  Jac  608,  GM;  1  Hod.  m. 

{>)  2  Sannd.  180,  b.  « ;  WorthlDgton  >.  Toiuig, «  Oh'o,  8ia 
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into  during  coverture,  is  not  considered  by  the  courts  in  this 
country  to  be  lav ;  and  it  is  certainly  coDtrary  to  the  settled 
principle  of  the  common  law,  that  the  wife  was  incapable  of 
binding  herself  by  contract.  In  the  Supreme  Court  of  Massa- 
chusetts, (a)  it  has  been  repeatedly  held  that  a  wife  was  not 
liable  on  the  covenants  in  her  deed,  further  iban  they  might 
operate  by  way  of  estoppel ;  and  though  the  question  in  these 
cases  arose  while  the  wife  was  still  married,  yet  the  objection 
went  to  destroy  altogether  the  effect  of  the  covenant.  So,  also, 
in  Jackson  v.  Vanderheyden,  (6)  it  was  declared  that  the  wife 
could  not  bind  herself  personally  by  a  covenant,  and  that  a 
covenant  of  warranty,  inserted  in  her  deed,  would  not  even  estop 
her  from  asserting  a  subsequently  acquired  interest  in  the  same 
lands. 

Though  a  wife  may  convey  her  estate  by  deed,  she  will  not  be 
bound  by  a  covenant  or  ^reement  to  levy  a  fine  or  convey  her 
estate.  The  agreement  by  a  feme  covert,  with  the  assent  of  her 
husband,  for  a  sale  of  her  real  estate,  is  absolutely  void  at  law, 
and  the  courts  of  equity  never  enforce  such  a  contract  against 
her.  (c)  In  the  execution  of  a  6ne  or  other  conveyance,  the  wife 
is  privately  examined,  whether  she  acts  freely ;  and  without  such 
examination  the  act  is  invalid.  Butacoveoant  to  conveyia  made 
without  any  examination  ;  and  to  hold  the  wife  bound  by  it  would 
be  contrary  to  first  principles  on  this  subject,  for  the  wife  is  deemed 
incompetent  to  make  a  contract,  unless  it  be  in  her  character  of 
trustee,  and  when  she  does  not  possess  any  beneficial  interest  in 
her  own  right.*    The  chancery  jurisdiction  is  applied  to  the  cases 

(a)  Foirl«T  0.  SheRrer,  T  M&n.  SI ;  Colcord  v.  Swkn,  fb.  291. 

(()  17  John*.  1ST  1  Hitrt<n  v.  Dwelly,  6  Wend.  1,  ■.  p.  Thii  lut  point,  m  to  atop 
pd,  !■  conlraiy  tn  tlip  cups  of  Hill  v.  Wat,  8  Obto,  226 ;  Colcord  v.  Swan,  7  Ha«. 
201 ;  lb.  21 ;  4  Btbb  (K/.),  436. 

If)  Butl«r  V.  Buckingham,  6  Daj,  493.  Be«  alw  Watronj  *.  Chalker,  7  Cmu. 
224,  ■.  r.  In  Baker  v.  Child,  8  Vem.  01,  it  wai  itated,  a>  bj  the  court,  that  where  « 
frmt  conrl  apved  with  her  hatband  to  levj  a  fine,  and  he  died  before  It  wu  dMW, 
the  conrt  would  compel  the  wife  to  perform  the  agreernenL  But  till*  caae  waa  m.\A, 
In  Thajer  v.  Oonld,  1  Atk,  fll7,  to  have  been  falielT'  reported,  and  that  tlicrc  wm  bo 
«ach  decree ;  and  the  Haiter  of  the  Bolli,  in  Ambler,  498,  ipoko  of  it  ai  a  loose  note. 
rt  ii  not  law.  Sed  q».  In  the  caie  of  Stead  r.  ITelion,  2  Bcaran,  24&,  a  wife  hartng 
an  eatate  for  life,  for  her  icparate  me,  in  lands,  with  an  abaolate  power  oTertbetero^ 
(ion,  Joined  her  husband  fn  an  agreement  to  execute  a  mortgage,  —  held,  that  anch 
agreement  wa«  binding,  on  the  wife'*  tiurlring. 

>  In  England,  a  fr.mt  antrt  cannot  hj  derjied  to  her  in  tnut  for  «ale.  Kyofw, 
i^wtnct  Und  beiMlf  to  conTe^  an  eiUte    Qriffln,  L.  R.  6  £q.  606.    Tha  subject «( 
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of  property  settled  to  the  separate  use  of  the  wife  by  deed  or 
wOl,  with  a  power  of  appointmeot,  and  reodered  *  subject  *  169 
to  faer  diqx>8ition.     On  the  other  baod,  the  husband  baa 
frequently  been  compelled,  by  decree,  to  fulfil  bis  covenant,  that 
bis  wife  should  levy  a  fine  of  her  real  estate,  or  else  to  suffer  by 
imprisonuient  the  penalty  of  his  default,  (a) 

But  Lord  Cowper  once  refused  to  compel  the  husband  to  pro- 
cure his  wife  to  levy  a  fine,  as  being  unreasonable  coercion,  since 
it  was  not  in  the  power  of  the  husband  duly  to  compel  his  wife 
to  alien  her  estate,  (h")  In  other  and  later  cases,  the  courts  have 
declined  to  act  upon  such  a  doctrine  ;  (c)  and  Lord  Cb.  B.  Gilbert 
questioned  its  soundness,  (d)  In  Emery  v.  Wate,  (e)  Lord  Eldoa 
observed,  that  If  the  question  was  perfectly  ret  integral  he  should 
hesitate  long  before  he  undertook  to  compel  the  husband,  by 
decree,  to  procure  bis  wife's  conveyance ;  for  the  policy  of  the 
law  was,  that  the  wife  was  not  to  part  with  her  property,  unless 
by  her  own  spontaneous  will.  Lastly,  in  Martin  v.  Mitchell,  (/) 
where  the  husband  and  wife  bad  eutered  into  an  agreement  to 
sell  her  estate,  the  Master  of  the  Bolls  held  tiiat  the  agreement 
was  void  as  to  the  wife,  for  a  married  woman  had  no  disposing 

(a)  GrifBn  r.  Tkytor,  Tolhill,  lOS ;  Banington  r.  Ban,  2  Eq.  Om.  Abr.  17,  pL  7 ; 
SirJowidi  Jck7ll,  inHall  v.  EazHj,  3  P.  Wmt.  187 ;  Withen  t^  Pincbftrd,  cited  in 
!  Tea.  47G ;  M oirU  v.  Stepbeiuon,  7  Yea.  474. 

(b)  Ortrcad  c.  Roand,  4  TIoer'B  Abr.  203,  pi.  4. 

(c)  Prec  in  Ch.  70 ;  Amii.  4I)G.  [d]  Gilbert'!  Lex  Pntoria,  245. 
(>)  8  V«>.  COS,  G14. 

(/]  2  Joe.  &  Walk.  413;  Sir  Jani««  Hantflelii.iaDaTUD.  Joim*,  4  Boi.«  P.  SQQi 
Brick  V.  Wliellejr,  cited  in  Howel  v.  George,  1  Mad.  7,  note,  i.  p. 

«at4^ipelwillbccoiiaideredhereaIter,  241,  tnlckv.  Michael,  4  Saodf.  874;  Lowell  v, 

B.  1,  aa  far  aa  it  ariaei  ont  of  the  wifo'i  Daniela,  2  Gia;,  161.    See  Bemit  e.  Call, 

ftaod.      That    *he    u  not  citopped   b?  19  Allen,   612;    McGregor   r.  W^t,  10 

Iwr  covcnanta    ia    laid  down    in  Dom-  Gray,  72.  x> 


a*  TIm  tme  principle  would  »ema  t«  gnmlea  bj  warrant  deed  of  a  muriod 

be  Ikat »  married  woman  I*  bovnd  \>y  the  woman. 

bw  of  estoppel  aa  far,  and  ao  far  only.  It  ii  of  conrae  Improper  to  (peak  of 

••  itte  ia  Jut  jKn'i.     Knight  v,  Thajer,  estoppel  reating upon  coreoant.    Eiloppel 

ISS  Maaa.  26;  King  p.  Rea,  GO  Ind.  1 ;  doea  notreitnpon  aomtracaul  obUgatlon, 

Bank  of  America  r.  Banka,  101  U.  8.  but  npon  a  repreaentadon  of  fact,  expteat 

tm,  Ul.     Sc«   Klein  v.  Caldwell,   01  or  implied,  which  the  paMy  maklns  It  i« 

tan.  St.  IM.    Id  the  two  caeca  Drat  not  permitted   to  deny.     But   perhape 

dtod,  a  anbeeqawitly  aeqaired  (ttle  wai  aaoh  a  npreaenlation  la  properlj  implied 

Wd  Ia  psM  hf  WMj  of  ert(9pe]  to  a  fran  tbe  act  of  oorenanting. 
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power,  ukL  a  oonrt  of  sqoity  could  not  give  any  relief  i^^DBt  her 
OB  suob  a  contract.  She  could  &ot  biod  herself  by  contract, 
except  in  the  execution  of  a  power,  and  in  the  mode  prescribed ; 
nor  would  the  court  compel  the  husband  to  procure  his  wife  to 
join  in  the  conTejanoe.  Such,  said  the  Master  of  the  BoUs,  is 
not  now  the  law, 

*  170        *  The  Ei^Ush  oourts  of  equity  have,  until  recently, 

thrown  a  further  and  very  important  protection  over  the 
property  settled  on  the  wife  on  her  mani^e,  for  her  aepaiate 
use,  with  a  clause  agunst  a  power  to  sell  or  assign  by  anticipation. 
It  was  declared  in  Sitehie  v.  BroadbeiU,  (a)  that  a  bill  would  not  be 
suBttuned,  to  transfer  to  the  husband  property  so  settled  in  trust, 
even  though  the  wife  was  a  party  to  the  bill,  and  ready  to  con- 
sent on  examination,  to  part  with  the  funds.  The  opinion  of  tbe 
Lord  Ch.  Baron  was  grounded  on  the  effect  to  be  giYen  to  tbe 
clause  against  anticipation,  and  does  not  apply  to  ordinary  oases, 
or  affect  the  general  power  of  the  wife,  where  no  such  check  is 
inserted  in  tbe  settlement.  A  clause  in  a  gift  or  deed  of  settle- 
ment upon  the  wife,  against  anticipation,  is  held  to  be  an  obli- 
gatory and  valid  mode  of  preventing  her  from  depriving  herself 
through  marital  or  other  influence,  of  the  benefit  of  her  property. 
But  that  restraint  on  anticipation  oeaaes  on  tbe  death  of  the  hus- 
band, for  the  reason  and  expediency  of  the  restraint  have  then 
also  ceased,  (i)  ^  y^ 

la)  2  Jftc.  «  Walk.  456. 

lb)  Buton  D.  Briicoe,  1  Jb&  60S.  The  biitory  of  the  fluctnatioiii  of  tbe  EngUih 
cb«D0ei7  ded»loiu  on  tbit  aabject  t>  cnrfoui.    Thut,  the  English  rule  formerly  mu, 

>  The  principle  of  Tullelt  v.  Aim-  property  settled  to  tlie  separate  n*e  of  ft 
■trong.&c.,  aUted  In  note  (ft),  bj  which  K  woman,  either  for  life  or  in  fee,  ma/ 
rMtraint  on  alienation  of  rt*!  or  perwnal     come  into  operation  upon  bn  anbteqaenl 

yi  Rrtrafnii  on  Ahtnatioa. — It  tiu  been  Ch.  D.  04S,  b/  JcHel,  M.  R.,  that  tbe  mk 

beldthataclauaeinreitraintof alieoatloa  agsiait  perpetuitie*  *hould  be  held  not 

la  ineffeclunl  after  a  gift  of  money  which  to  apply,  to  rHtiainti  on  ■lienaHon  by 

b  not  pT04lnclng  Income,  and  which  there  married  women,  thongh  the  dedtloo  wu 

b  no  direotlon  to  inreit.    Jn  r>  Croagh-  tbe  other  way  on  authority.     8n  alao 

t4»'i  Tnuta,  8  Ch.  D.  4fla    Thi*  rule,  if  Cooper  c  Laroohe,  17  Ch.  D.  368 1  H«>- 

aound  (lee  Gray,  ReftrainU  on  Aliens-  beH  «.  Webiter,  16  Ch.  D.  010;    In  re 

tion,  1  ISl),  mntt  be  alrictly  limited  to  Uichael'i  Tnuta, «  I^  J.  Cb.  661. 

the  caie  stated,    in  ra  Bllls'i  Trusts,  IT  By  sUtute  in  England  the  court  hu 

ZkR,  Eq.  409;  In  n  Benton,  ID  Ch.  D.  aome  discretion  to  reliere  against  nA 

ftT7  :/Hn  Clarke's  Trusts,  SI  Ch.D.  718.  danaai.    BnUodgn  *.Uodgct,2l>Ch,IX 

It  waa  bitimated  Im  /a  r*  Bidley,  11  140. 
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(4)  Paver  to  aj^oint  iy  Will.  —  A  wife  oannot  devise  her 
landa  by  will,  tor  she  is  excepted  out  of  the  statute  oC  wills  j  nor 
tlut  to GMM of  prop^yin  tninbira married  wooian,  to  be  paid  iDtoherown  lurtdt, 
upon  ber  own  recelpu,  tbe  wife  might  idll  diapoie  of  that  Interett,  kod  her  iHlgnm 
wonldukait.  Huitne  v.Teuuit,  1  Bro.  C.  C.  Iflj  P/boiD.  Smilh.Sid.  340i  1  V«f . 
Jr.  ISO,  B.  c.  Bat  in  Miu  WatMn'i  caae,  Lord  Tliurlow  altered  iiii  opinioa,  tiad  held 
that  a  proTiso  In  a.  ultleioeat  that  the  wife  itiould  not  dispose  of  her  Interett  b;  any 
mode  of  inticipBtloD  would  reitrain  her ;  and  Lord  Alranley,  in  Sockett  v.  Wraj, 
IB10.C.  C.468,Iieldit  tobearallddaute;  and  to  it  ha*  been  aince  coiuidcred-  hoid 
Eldon,  in  Brandon  v.  Robinaoo,  16  Ve«.  434,  and  in  Jaduon  i>.  Uol>hoiue,  2  MeriT. 
48T.  Tice^h.  Sbadwell  said  that,  when  bewu  in  the  haUt  of  drawing  conrejancei, 
tbe  proiiao  that  he  inaerted  againit  the  power  of  anticipation  wai,  that  the  receipts 
of  the  lad;  under  iier  own  hand,  Co  be  giren  from  time  to  time  for  accruiag  rents  nr 
diTidendi,  should  be,  and  that  no  otW  rtta'pt  Aould  be,  sofflctent  discharges  to  ttie 
tnutee.  Brown  r.  Bamford,  11  Sim.  127.  Tliis  case  was  reicned  on  appeal,  by  Lord 
Lyndhurst,  on  the  ground  that  a  general  limitation  in  default  of  appointment  HA 
not  enable  tbe  wife  to  anticipate,  and  It  did  not  depend  on  tlie  form  of  tbe  receipt 
daiue.  Now,  again,  such  a  clanic  against  anticipation,  inserted  in  a  will  In  favor  of 
an  nnmarried  female,  and  without  any  connection  with  coverture,  is  held  to  be  not 
valid.  See  Woodmeaton  r.  Waikcr,  2  Bus*.  1  U7.  IBT ;  Jones  v.  Salter,  lb.  206 ; 
Brown  d.  Pocock,  lb.  310 ;  Newton  c.  Reid,  4  81m.  141 ;  and  sae  mpm,  166,  note  a. 
I%e  Supreme  Court  of  North  Carolina,  ^tthig  in  equity,  has  followed  the  spirit  of 
these  latter  decisions,  and  held  [liat  though  real  and  personal  property  be  coaveyed  In 
trust  to  apply  the  proceeds  [0  A.  for  life,  with  n  clause  against  a  sate  or  anticipation, 
but  without  any  dUpoaitlon  over  in  the  case  of  such  sale  or  anticipaUon,  yet  If  the 
eutui  fus  Una  be  a  male  or  single,  the  restraint  on  his  alienation  or  assignment  was 
inoperative  snd  void.  Dick  v.  Pitchf ord,  1  Dav.  &  Bat  Eq.  48a  The  diipoutim  omt 
would  seem  to  lie  material  in  the  construction  of  the  instrument.  Lord  Eldon,  in 
Brandon  t.  Boblnson,  18  Ves.  429,  observed  that  property  might  be  limited  to  a  man 
until  he  became  a  bankrupt,  and  then  over.  Bat  that  if  prop«*ty  be  t^ven  to  a  man 
for  life,  tlie  donor  cannot  take  away  the  incidents  to  a  life  estate,  or  add  a  valid  clause 
that  he  should  not  aUen  IL  It  cannot  be  preserved  from  creditors,  unless  given  to 
some  one  else  In  trust.  But  we  have  again,  in  the  English  courts  of  equity,  a  recur- 
rence to  the  old  and  juster  doctrine ;  for  it  was  held  In  Tnllett  v.  Armstrong,  1  Beavsn, 
1,  II,  that  a  devise  and  bequeat  in  trust  for  an  unmarried  woman,  to  her  separate  nw, 
and  with  an  inability  to  alien,  was  effectual  on  any  tnbeeqoent  marriage,  both  as  to 
the  separate  use  and  the  restraint  upon  anticlpaUon,  thongb,  if  unaccompanied  by 
any  reatraint,  It  was  subject  to  her  powerof  alienation.  And  afterwards,  in  Dixon  k 
tHson,  1  Beavan,  40,  it  was  held  that  a  settlement  on  Uie  fliat  marriage  of  a  woman, 
in  trust  for  her  separate  use,  exclusive  of  any  husband,  the  trust  to  her  separate  nae 
attached  upon  a  remarriage. 

Tlie  New  Tork  Bevised  Statutes,  L  T2S,  sec.  66  (as  amended  hi  1880),  and  780, 

marriage,  although  Inoperative  while  the  Wright,  3  J.  &  H.  U7  j  Taylor  *,  Meads, 

is  discovert.  Is  now  entirely  established  as  13  W.  B.3&4.i>    As  ta  Brandon  0.  Bob- 

Uw  hi  England,    a.  o.  4  My.  &  Cr.  377 ;  fnsoa,  im  Iv.  181,  n.  L 
Baggett  e.  Meu,  1  Ph.  027  j  Wright  v. 


xi  The  tame  rule  hold*  generally  In  QiatL  SIT.  Ciaitrt^  in  PennsylvanlK, 
this  country.  Gray,  Restraints  on  Alien-  Snyder's  App.,  92  Penn.  8t  GMi  Grar, 
ation,    fi    276 ;    Raymond  a.  Jones,    88    Reatraint*,  Ia,  %  276. 
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can  ehe  make  a  testament  of  chattels,  except  it  be  of  thoee  whiolk 
she  holds  en  autre  droit,  or  which  are  settled  oo  her  as  her  separata 
property,  without  the  license  of  her  husband.  He  may  covenant 
to  that  effect,  before  or  after  marriage,  and  the  Court  of  Chanceiy 
will  enforce  the  performance  of  that  covenant.  It  in  not  strictly 
a  will,  hut  iu  the  natare  of  an  appointment,  which  the  husband 
is  bound  by  his  covenant  to  allow,  (e)  The  wife  may  dispose  by 
will,  or  by  act  in  her  lifetime,  of  her  separate  personal  estate, 
settled  upon  her,  or  held  in  trust  for  her,  or  the  savings  of  her 

real  estate  given  to  her  separate  use ;  and  this  she  may  do 
*171    without  the  interventioa  of  trustees,  for  the  'power  is 

incident  to  such  an  ownership,  (a) '  It  has  been  held,  even 
at  law,  in  this  country,  (6)  that  the  wife  may,  by  the  permission 
of  her  husband,  make  a  disposition  in  the  nature  of  a  will,  of  per- 
sonal property,  placed  in  the  bands  of  trustees,  for  her  separate 
use,  by  her  husband,  or  by  a  stranger,  and  either  before  or  after 
marriage.  If  a  feme  eole  makes  a  will,  and  afterwards  marries, 
the  subsequent  marriage  is  a  revocation  in  law  of  the  will.  The 
reason  given  is,  that  it  is  not  in  the  nature  of  a  will  to  be  absolute, 
and  the  marri^e  is  deemed  equivalent  to  a  countermand  of  the 
will,  and  especially  as  it  is  not  in  ttie  power  of  the  wife,  after 
marriage,  either  to  revoke  or  continue  the  will,  inasmuch  as  she 
is  presumed  to  be  under  the  restraint  of  her  husband,  (c)  But 
it  is  equally  clear,  that  where  an  estate  is  limited  to  uses,  aod  a 

Kc.  63  and  S&,  [i>Te  throirn  an  eflectnal  protection  orer  the  intereetB  of  ppnoni  not 
well  able  to  protect  tbemielTei,  by  declaring,  (1)  that  an  ezpicn  truit  may  be 
created  to  receire  the  renti  and  proflli  of  land,  and  appig  (im  to  the  uae  of  mj  per- 
aon,  during  the  life  of  luch  penon,  or  for  any  diorter  term ;  (8)  b;  declaring  that  no 
pennn  beneficially  intEreiled  In  a  truat  for  the  receipt  and  ptollti  of  lands  can  auign, 
or  Id  any  manner  dlipoie  of,  loch  intereit ;  and,  {3}  that  where  the  tmit  ihatl  be 
expKwed  in  tiie  Initrament  creating  tlie  eilate,  every  lale,  ctHtveyance,  or  otlier  act 
of  the  truiteei,  in  contravention  of  (he  tnut,  ihall  be  abaolately  void.  Under  the«e 
proTlalons,  a  father  may  create  a  triut  in  faror  of  a  daughter,  and  tlis  intereit  would 
be  unalienable  even  with  the  consent  of  the  hnaband.  Nothing  can  Impair  inch  a 
IruBt  during  the  lite  of  the  rniui  gut  tnut;  and  the  recent  EngUah  decitioni  on  tlik 
■ubject  are  wholly  inapplicable,  and  not  law  in  New  York, 

(c)  Pridgeon  ■>.  Pridgcon,  1  Ch.  Cat.  117 ;  Bex  t>.  Betteaworth,  Str.  891 ;  Newlta 
V.  l?reeman,  1  Ii^  (N.  C.)  614. 

(a)  Pcntock  v.  Monk.  2  Vei.  190;  Kch  v.  CockeU,  «  Tea.  869;  We(t  o.  Wea^ 
3  Band.  373 ;  Unlman  b.  I'erry,  4  Met.  40S. 

(b)  Emery  v.  Neiglibonr,  2  Balat  |N.  J.]  143. 

(c)  Fone  ft  Hembling't  caae,  4  Co.  60,  b ;  2  P.  Wmt.  624 ;  8  T.  R,  696,  a.  r. 

>  Sw  1«,  D.  I,  (e). 
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power  is  given  to  a  feme  sole,  before  marriage,  to  declare  those 
uses,  such  limitation  of  uses  maj  take  effect ;  and  though  a  mar- 
ried woman  cannot  be  said  sl^cUy  to  make  a  will,  yet  she  may 
deviiie,  by  way  of  execution  of  a  power,  which  is  rather  an  ap- 
pointment than  a  will ;  and  whoever  takes  under  the  will,  takes 
by  virtue  of  the  execution  of  the  power,  (d)  Thus,  in 
the  case  of  Bradiih  v.  Oibbl,  (e)  it  was  *  held  that  a/eme  *  172 
covert  might  execute  by  will,  in  fovor  of  her  husband,  a 
power,  given  or  reserved  to  her  while  sole,  over  her  real  estate. 
In  that  case,  the  wife  before  marriage  entered  into  an  agreement 
with  her  intended  husband,  that  she  should  have  power,  dunng 
the  coverture,  to  dispose  of  her  real  estate  by  will,  and  she  after- 
wards,  during  coverture,  devised  the  whole  of  her  estate  to  her 
husband ;  and  this  was  considered  a  valid  disposition  of  her 
estate  in  equity,  and  binding  on  her  heirs  at  law.  The  point  in 
that  case  was,  whether  a  mere  agreement  entered  into  before 
marriage  between  the  wife  and  her  intended  husband,  that  she 
should  have  power  to  dispose  of  her  real  estate  during  coverture, 
would  enable  her  to  do  it,  without  previously  to  the  marriage 
vesting  the  real  estate  in  trustees,  in  trust  for  such  persons  as  ^e 
should  by  deed  or  will  appoint ;  and  it  was  ruled  not  to  be 
necessary  ;  and  the  doctrine  has  received  the  approbaUon  of  the 
Supreme  Court  of  Pennsylvania,  (a)  Equity  will  carry  into 
effect  the  will  of  a  feme  oovert,  dispo^ng  of  her  real  estate  in 
fevoi  of  her  husband,  or  other  persons  than  her  heirs  at  law,  pro- 

{d)  She  niE}-,  wider  ■  power  of  Hppolnlmeiit  orer  penonalty  In  n  mairUge  Ktlle- 
ment,  appolat  bj  deed  in  favor  of  licr  huiband ;  and  if  It  appear  that  ihc  lUd  it  freely 
•ad  nndenlandiDglj,  equity  will  enforce  It  Chenlyn  v.  Smith,  8  Tei.  1S8 ;  WbiutU 
V.  Ovk.  2  Edw.  Cli.  U6. 

(t)  3  John*.  Ch.  S2a  By  the  Now  Tork  Betlied  Statnlei,  L  TSS-TST,  lec.  80,  87, 
ft  general  and  beneficial  power  maybe  ^rmnled  to  a  married  woman,  to  dlapoie  during 
the  marriage,  ttnd  witliont  the  concurrence  of  her  liniband,  of  land*  cooreyed  or 
devited  to  her  in  fee;  or  a  ipedal  power  of  the  like  kind.  In  reipect  toany  eitatoleM 
than  a,  fee,  bclonglQg  to  ber.  In  the  landi  to  which  the  power  relatei.  Slie  may,  under 
the  power,  execute  a  mortgage;  and,  generally,  abe  may  ezecnie  a  power  during 
coverture,  by  grant  or  devlw,  according  to  the  termi  of  it ;  and  if  the  execnlea  a 
power  by  grant,  the  concurrence  of  her  husband  a*  a  party  it  not  requltite,  but  the 
mutt  acknowledge,  on  a  private  e.tatnination,  Iho  execution  of  the  power.  And  if  a 
married  woman  be  entitled  to  an  estate  in  fee,  the  may,  by  virtue  of  a  power,  create 
any  citate  which  the  might  create  if  umnorried ;  but  the  cannot  exercise  any  power 
during  lier  infancy,  nor  if,  by  tlie  termt  of  the  power,  itt  executiou  by  Iter  during 
marriago  may  be  expreuly  or  impUedty  prohibited.  lb.  tec.  90,  110,  111,  117, 
130. 

(a)  tOSeTg.&B.44T. 

[2t7] 
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vided  the  will  be  in  pursuance  of  a  power  reserved  to  her  in  uid 
by  the  antenuptial  agreement  with  her  husband. 

(bJ)  Marriage  SettUmevis. — With  respect  to  antenuptial  agree- 
ments, equity  will  grant  its  aid,  and  enforce  a  specific  perfornianoe 
of  them,  provided  the  agreemeat  be  &u-  and  valid,  and  the  inten- 
tion of  the  parties  consistent  with  the  priuoiplee  and  the  policy  of 
the  law.  A  voluntary  deed  is  made  good  by  a  subsequent  mar- 
ri^e.  (i)  Equity  will  execute  covenants  in  marriage  articles 
at  the  instance  of  any  person  who  is  within  the  influence  of  the 
marri^e  consideration,  and  in  favor  of  collateral  relations,  as  all 
such  persons  rest  their  claims  on  the  ground  of  valuable 

*  ITS  *  consideration,  (a)  *     The  husband  and  wife,  and  their 

(b)  8m  ii^  It.  463. 

\a)  PnlTenoft  n.  Fulrertoft,  18  Vet.  93. 

1  Mamagt  SeOemmU.  ~  (a)  The  trniti  Smith  i>.  Cberrtll,  L.  R  4  Eq.  S90.    And 

of  ft  DMninge  lettlement  were  enforced  If  t  nwD  makes  k  lettlemeiit  aod   thao 

againat  the  tiirTlviiig;  party  to  it  in  faror  marrie*,  with  intent  to  defraud  hia  cred- 

of  collateral  relatirGi,  and  the  court  inti-  ilon,  it  tnaj  be  set  aside  in  England  even 

mated   that   the  result  would  not  hare  aiagahiBt  thewlfe.if  she  liapartjtothe 

been  dilltreiit  eren  If  the  trusts  had  been  fraud.    Bulnnr  v.  Hunter,  L.  R.  8  Eq.  40, 

•xecntorj,  tn  Neres  v.  Scott,  9  How.  190 ;  »nd  see  cases  tliere  cited,  x^ 
18  How.  268.     See  Eaton  d.  Tillinghast,  (b)  A  poalnuplial  setltement  made  in 

4  R.  L  276,    But  a  lettlement  of  nearly  pursuance  of  an  oral  agreement  before 

all  a  woman'*  property,  so  far  as  It  was  marriage,  at  least  nben  thli  is  not  slated 

In  faTor  of  collateral  relatWei,  was  set  In  the  lettlement,  and  there  haa  been  do 

•aid*  at  the  suit  of  one  who  was  a  creditor  part  performance.  Is  regarded  as  toIoo- 

M  the  time  of  the  marriage,  to  the  extent  tary,  such  agreements  being  required  to 

of  his  debt,  although  homehold  furniture  be  in  writing   by  the  statute  of  fraadt. 

and  jewels  exceeding  the  amount  of  the  Warden  ».  Jones,  2  De  O.  t  J.  76.    Nor 

debt  wer«  excepted  ont  of  the  lettlement.  would  such  a  statement  make  any  diltef^ 


^  Thetnutiof  amarrlageaettlement,  those  children  In  Oale  v.  0«le,  6  Ch.  D. 

Uke  other  trusts,  are  Txlld  eren  though  144. 

Toluntary.andcannotbereTOkedwlthout         If  the  wife.  In  cases  like  Bulmer  •. 

the  consent  of  all  the  atlui;  At  least  when  Hunter,  mimi,  be  Innocent  of  frand,  the 

execnted.    Paul  v.  Paul,  20Ch.  D.  742.  settlement  will  be  good  as  to  her.    Frewlt 

8cePaa1e.pBul,lSCh.D.SaO.   Bntithas  v.  Wilson,  lOS U. S. 22 ;  Herring c. Wiek- 

been  held  that  a  misUike  by  which  a  lMm.29Qratt.B28.    See  Lloyd  v.  Pulton, 

power  of  revocation  was  omitted  may  be  01  U.  S.  479. 

rectified.      Bussell'i   App.,  7G  Penn.  St.  See  further,  as  to  antenuptial  kgree- 

260;    Hanley    v.   Pearson,    18    Ct.    D.  ments,  Pierce  e.  Reree,  71  N.  T.  164; 

645-  Hcniy  ».  Henry,  37  Ohio  St.  121;  Brelt 

A  covenant  by  a  widow  In  a  marriage  v.  Vcalon,  101  111.  242;    fn  re  Arthor, 

•ettlement.  In  favor  of  children  of  a  for-  14  Ch.   D.  003  ;    Pawsoo  v.  Brown,  18 

mer  marriaft^,  was  held  entoroeable  by  Ch.  I).  202. 
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iasM,  ftre  all  of  th«m  considered  as  irithia  that  influencet  and, 
$Jt  the  inatanoe  of  anj  of  them,  equity  will  enforce  a  speoifio 
performance  of  the  articles.  (() 

Settlements  after  marriage,  if  made  in  pursuance  of  an  agree- 
ment iu  writing  entered  into  prior  to  the  marriage,  are  valid,  both 
against  creditors  and  purchasers.  The  marriage  is  itself  a  valu- 
able consideration  for  the  agreement,  and  sufficient  to  give  validity 
to  the  settlement.  This  was  so  decided  in  the  case  of  Reade  v. 
Livingtton ;  (c)  and  it  was  there  held  that  voluntary  settlements 

(ij  OigDod  >.  Strode,  3  P.  Wmi.  266;  BradUh  v.  GIbba,  S  Jc^i.  Ch.  660.  But  if 
the  Mttlement  be  made  through  the  Intt^mentiJit;  of  a  part;  whoM  concorreuce  b 
twcenarjto  theralldltj'of  the  tettlenieat,  aoch  penon  ii  held  not  to  be  a  iner«  toIiU' 
(Mr,  but  &lli  within  tha  ntig«  of  the  conaldeTatlon  of  the  agreemeut.  Nere*  e.  Scott, 
V.  8.  C.C.  for  Georgia,  Law  Beportar,  Boaton,  for  June,  1616,  [tupni,  q.  I.]  An  ante, 
nnptial  (ettiement,  founded  on  a  raluable  consideration,  such,  far  Instance,  aa  in«r< 
riage,  cannot  be  affected  b;  fraud  In  the  aettler,  if  tlie  other  party  be  Innocent. 
Hapiiac  t>.  Tbomton,  T  Peten,  Mfi.  In  Xortb  and  Sonth  Carolina,  and  Tanaeaaea^ 
tin  Tegiitration  of  marriage  ietlknwnta  and  contraota  la  required  ^)f  atatute,  in  order 
to  render  tliem  TaUd«a  a  Uen  on  the  property  of  the  tettleraa  agaloit  creditor).  2  Dar. 
&Batt.Eq.  [48];  1  Rev.  SUt.  (N.  C.)  IBS?,  p.  23S;  Statute  of  Tenneiaee,  IBSl. 

(e)  8  JohiM.  Cb.  481 ;  TbomHin  v.  Donghertj,  12  8ei^.  ft  R.  448 ;  and  Hagniao 
».  lliompaoii,  1  Bald.  C.  C.  U.  8.  &14 ;  DuOy  v.  The  Int.  Company,  8  WatU  A  S. 
413,  a.  r. 

eiK«.    lb.;   Albert  a.  THnn,  6  Hd.  60;  have  been  allowed  to  ha*e  the  effect  of 

Bont  V.  Corey,  16  Barb.  136.    But  aee  one.    2  De  Q.  &  J.  84,  86 ;  Hammeralqr 

Ball  V.  Light,  8  Durall,  868.    But  aome-  v.  De  Blel,  12  01.  ft  Hd.  46  ;    Prole  ■. 

ttmea  Indncementi  to  a  marriage  dellb-  Soady,  S  Glff.  1 ;  [Tiret  v.  Vlret.eOL.  J. 

erately  held  out  beforehand,  on  the  faith  Ch.  SB ;  Daihwood  v.  Jermyn,  12  Cli.  D. 

of  which  the  marriage  waa  celebrated,  T7B.]     See  Alt  v.  Alt,  4  Gift.  84.x* 
although  not  amonnting  to  a  contract. 


z*  InHoImeiP.WIncheiter,  lS6Haw.  And  In  Lloyd  r.  Fulton,  91  U.  9.  479, 

290,  a  conveyance  of   real  estate   to  a  tlie  exiatence  of  creditor*  wat  held  to  be 

wife,  In  ponnanee  of  B  prombe  made  to  only  evidence  of  fraud. 

Iier  on  releaiing  dover,  waa  held  Enralid  It  aeenu  the  wife  nuy  be  precluded 

again* t  the  huiband'a  aaalgnee.     Butiee  fromclalniingherownpropertybyallow- 

Holmet  V.  Winclieiter,  ISS  Hau.  140.  See  ing  the  huaband  to  have  poueaaion  and 

furtlier,Ba  to  conalderatian,iHr«FMter&  apparent  ownerihip.    Humei  v- Scrngga, 

tiaUr,  6  Ch.  D.  87 ;  Fhillipa  v.  Heyert,  Bl  U.  S.   S3 ;    CUrk  v.   RoaeDkrani,  31 

82  IU.  67 ;  Patrick  v.  Patrick,  77  111.  666.  S.  J.  Eq.  666. 

Tiiac  a  bona  Jidt  tettiement,  though  See  farther,  aa  to  the  righlj  of  cred- 

Tolontary,  will  not  be  lubjected  to  the  Iton,  Thomaon  r.  Heater,  66  Miai.  66$; 

claima    of    anbcequent    crediton,    there  Bcmhelm  v.  Beer,  66  HIh.  149;  Evan 

being   no   exIfUng   creditor*,   I*   clear,  av  Nealli,  flS  Ind.  148.    A  hntUind  may 

Jeoe*  *.  dif too.  101 D.  8. 226 ;  Carpmiter  gire  bit  wife  a  preference.    Lahr't  App, 

».  Carpenter'*  Exec.,  27  H.  J.  Eq.  US.  80  fan.  St.  607 ;  ptaf.  441  and  notM. 
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after  marriage,  upon  the  wife  or  children,  and  without  any  valid 
agreement  previous  to  the  marriage  to  support  them,  were  void  as 
^[ainst  creditors  existing  when  the  eettlementa  were  made.  ((2) 
But  if  the  person  be  not  indebted  at  the  time,  then  it  Ih  settled 
that  the  postnuptial  voluntary  settlement  upon  the  wife  or 
children,  if  made  without  any  fraudulent  intent,  is  valid  against 
BubBequent  cieditora.  This  was  not  only  the  doctrine  in  Reade 
V.  Livingston,  and  deduced  from  the  English  authorities,  but  it 
hiis  since  received  the  sanction  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Sexton  v.  WKeaton.  (e) 

A  settlement  after  maiTJage  mqf  be  good,  if  made  upon  a  vala* 
able  consideration.  Thus,  if  the  husband  makes  a  settlement 
apon  the  wife,  in  consideration  of  receiving  from  the  tmatees  of 
the  wife  possession  of  her  equitable  property,  that  will  be  a  suffi- 
cient consideration  to  give  validity  to  the  settlement,  if  it  was  a 
case  in  which  a  court  of  equity  would  have  directed  a  settlemeDt 

out  of  the  equitable  estate  itself,  in  case  the  husband  had 
*  174    sought  the  aid  of  the  court,  in  order  to  get  *  possession  of 

it.  (a)  The  settlement  made  after  marriage  between  the 
husband  and  wife  may  be  good,  provided  the  settler  has  received 
a  fair  and  reasonable  consideration  in  vt^ue  for  the  thing  settled, 
so  as  to  repel  the  presumption  of  fraud.  It  is  a  sufficient  con^d- 
oration  to  support  such  a  settlement,  that  the  wife  relinquishes 
her  own  estate,  or  agrees  to  make  a  charge  upon  it  for  the  benefit 

(d)  A  poitnuplial  settlemeDt,  founded  on  ft  pant  agreement  before  m*TTi«ge,  iru 
food  agiioBt  creditor!  prior  to  the  itBtute  of  fraud*,  ftnd  (lie  mamigc  was  the  raltuibl* 
coDsideration  whtch  sustained  tL  Oriffln  v.  Stanhope,  Cro.  J.  4M ;  Haiph  Bovy'i 
Case,  1  Vent  IM ;  lATender  v.  Blackitone,  2  Ler.  140.  But,  though  good  at  law,  a 
•peciflc  perfomiaiice  would  not  be  enforced  in  equity,  unless  ttie  agreement  was  con- 
fessed by  tlie  party  in  liis  answer,  or  there  had  been  a  part  performance.  Sugden  m 
Vendors,  lOT,  108 ;  2  Story,  Eq.  Jur.  62.  Nor,  of  course,  will  equity  enforce  it  sine* 
the  statute,  though  the  marriage  lakes  place  in  punuance  of  it,  unless  In  cases  of 
fraud.  Montncute  v.  Maxwell,  1  P.  Wm«.  618  ;  B.  c.  Str.  236.  Tlicre  must  be  some 
evidence  in  writing  of  the  previous  parol  promise  before  marriage.  It  is  doubtful 
wtiether  a  natal  in  a  pastnnptial  settlement  of  a  prcTiotu  parol  agreement  before 
marriage  be  sufficient  to  take  the  case  out  of  the  statute.  It  may  be  infflcient  at 
against  parties,  and  not  as  against  creditors.  See  the  cases  of  DeanmonC  d.  Tliorpe, 
1  Ves.  27  i  Duodas  b.  Dutent,  1  Ves.  Jr.  190 ;  2  Cox,  23G ;  Rcndc  r.  Uvlngitoa, 
8  Johns.  Ch.  4S1.  And  see  the  American  Law  HagHiiDC  for  July,  IMS,  art.  % 
[1,  802,1  vlt^T^  ^'  subject  is  critically  and  learnedly  discussed.  [Lloj>d  v.  Fultoiv 
91  n.  S.  «o.i 

(«)  8  Wheaton,  229 ;  Plcqnet  v.  Swan,  4  HaKin,  443,  t.  r. 

{a)  Moore  n.  Rycault,  Prec  in  Ch.  S3;  Brown  i>.  Jones,  1  Atlc  IBO;  UddlMOBM 
».  Mallow,  B  Aik.  GIO ;  Ftoqnet «.  Swan,  4  Maton,  448. 
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of  her  husband,  or  evea  if  sb«  agree  to  part  with  a  contingent 
interest,  (i)  But  the  amonnt  of  the  consideration  must  be  such 
as  to  bear  a  reasonable  proportion  to  the  value  of  the  thing  set- 
tled ;  and,  when  valid,  the^ie  postnuptial  settlements  will  prevail 
agaiust  existing  creditor  and  subsequent  purchasers.  (<?}  A  settle- 
ment upon  a  meritorious  consideration,  or  one  not  strictly  valu- 
nhle,  but  founded  on  some  moral  confiideration,  as  gratitude, 
benevolence,  or  charity,  will  be  good  against  the  settler  and  his 
heirs ;  but  whether  it  would  be  good  as  against  creditors  and  pur- 
chasers does  not  seem  to  be  entirely  settled,  thoi^h  the  weight 
of  opinion  and  the  policy  of  the  law  would  rather  seem  to  be 
against  their  validity  in  such  a  case. 

If  the  wife,  previous  to  marriage,  makes  a  settlement  of  either 
her  real  or  pei-sonal  estate,  it  is  a  settlement  in  detection  of  the 
marital  rights,  and  it  will  depend  upon  circumstances  whether  it 
be  valid,  (d)  Where  the  wife,  before  marriage,  transferred  her 
entire  estate,  by  deed,  to  trustees,  who  were  to  permit  her  to 
receive  the  profits  during  life,  and  no  power  was  reserved  over 
the  principal  except  the  ju*  diaponendi  by  will,  a  court  of  equity 
has  refused,  after  the  mani^e,  to  modify  the  trust,  or  sustain  a 
bill  for  that  purpose  against  the  trustees  by  the  husband 
and  wife,  (e)  In  case  the  settlement  be  *  upon  herself,  *  175 
her  children,  or  any  third  person,  it  will  be  good  in  equity 
if  made  with  the  knowledge  of  her  husband.  If  he  be  actually 
a  party  to  the  settlement,  a  court  of  equity  will  not  avoid  it, 
though  he  be  an  infaut  at  the  time  it  was  made,  (a)  But  if  the 
wife  was  guilty  of  any  fraud  upon  her  husband,  as  by  indacmg 
him  to  suppose  he  would  become  possessed  of  her  property,  he 
may  avmd  the  settlement,  whether  it  be  upon  herself,  her  children, 
or  any  other  person.  (A)  ^    If  the  settlement  be  npon  children  of 

(i)  Wifd  p.  8h«tlett,  2  Vm.  18. 

(r)  Lkdy  Arundell  u.  Fhippt,  10  Vm.  ISB ;  Billiard  e.  Briggs,  T  Pick.  &3S. 
(J)  St.  George  v.  W«ke,  1  M7.  &  K.  610  j  BiU  r.  Cureton,  2  Id.  G03. 
(e)  Lowry  r.  Tieinftn,  2  Hiir.  &  G.  34. 
(0)  Slocoinbe  b.  Olubb,  2  Bro.  C.  C.  646. 

(&)  Butler,  J.,  Knd  Lord  Ch.  Tbnrlow,  in  Sirsthmore  ■>.  Bowet,  2  Bro.  C.  C.  846 ; 
1  Vea.  22,  s.  o. ;  Godil&Td  0.  Snow,  1  HuncU,  486 ;  Howud  e'.  Booker.  2  Rep.  Id  Ch. 

>  DecepUoQ  will  be  inferred  If,  kfter  ber  intended  btuband'*   knowledge  or 

Oie  commeticemeDtof  the  tteatyformu-  concnrreoce.    Tajlor  v.  Fngh,  1  Hare, 

lUge,  the  wife  ihonld  attempt  to  make  flOB;  Cbiunbei*  «.  Crabbe,  S4  Bear.  467; 

aaj  ditpodtlaa  of  btt  propertj  wlUkont  Dowae*  v.  Jennlnga,  83  Bear.  290;  [Hall 
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a  former  husband,  aud  there  be  do  imposition  practised  apon  the 
husband,  the  settlement  would  be  valid,  without  notice  ;  (c)  and 
it  would  seem  from  the  opinion  of  the  lord  chancellor,  in  S^nff  v. 
Coltony  that  such  a  settlement,  even  in  favor  of  a  stranger,  might 
be  equally  good  under  the  like  circumtitaDceH.  It  ia  a  general 
rule,  without  any  exception,  that  whenever  any  agreement  10 
entered  into  for  the  purpose  of  altering  the  terms  of  a  previons 
marriage  agreement,  by  tome  ordy  of  the  persons  who  are  parties 
to  the  marriage  agreement,  such  sultsequent  agreement  is  deemed 
fraudulent  and  void.  The  fraud  consists  in  disappointing  the 
hopes  and  expectations  raised  by  the  marriage  treaty. 

It  is  a  material  consideration,  respecting  marriage  settlementB, 
not  only  whether  they  are  made  before  or  after  marriage ;  but  if 
after  marri^e,  whether  upon  a  voluntary  separation,  by  mutual 
f^;reement,  between  the  husband  and  wife.  Lord  Eldon,  in  St.Jo\n 
T.  St.  John,  ((f)  intimated  that  a  settlement  by  way  of  separate 
maintenance,  on  a  voluntary  separaUon  of  husband  and  wife,  was 

against  the  policy  of  the  law,  and  void ;  and  he  made  no 
'  176   distinction  between  Ecttlementa  *  resting  on  articles,  and  a 

final  complete  settlement  by  deed  ;  or  between  the  cases 
where  a  trustee  indemnified  the  husband  against  the  wife's  debts, 
and  where  there  was  no  such  indemnity.  The  ground  of  bis 
opinion  was,  that  such  settlements,  creating  a  separate  mainte- 
nance by  voluntary  agreement  between  husband  and  wife,  were  in 
their  consequences  destructive  to  the  indissoluble  nuture  and  the 
sanctity  of  the  marriage  contract ;  and  be  conudered  the  question 
to  be  the  gravest  and  most  momentous  to  the  public  interest  that 
could  fall  under  discussion  in  a  court  of  justice.  Afterwards,  in 
Warrall  v.  Jac<A,  (a)  Sir  William  Grant  said  he  apprehended  it  to 
be  settled,  that  chancery  would  not  carry  into  execution  articles 

4a,  [81i|  StGeorgev.  W4ke,  IM7.  AK.  SIO.  Secret  and  toluntmrj  conTejmnee*  by  « 
woman,  In  contemplation  of  marriage,  are  a  fraud  upon  the  mnrilAl  rigfati  and  Toid. 
Tucker  v.  Andrews,  IS  Me.  124,  128;  Jordan  v.  Black,  Helgs  (Tenn.),  142;  Rammj 
e.  Joyce,  1  McH.  |Eq.]  (S.C.)236;  Logan  c.  Simmoni,  G  Ired.  Eq.  (N.  C.)  487. 

(e)  Eiug  V.  Colton,  2  P.  Wma  674 :  Jonci  v.  Cole,  2  Baile;  £4.  (8.  C.}  3SD. 

(<^  11  Yci.  G30 ;  Beach  v.  Beach,  S  HiU  [N.  T.],  260.  t.  r. 

(a]  S  Herlr.  868,  368. 

V.  CarmiiAael,  S  Baxt  SIl ;    Baker  n.  effect  of  a  womtn^  anteiniptUI  aettltt- 

Jordan,  78    N.  C,   146 ;    Weiterman  i>.  ment  )n  bfndlng  henelf,  tee  port,  S4S; 

Wetterman,  86  Ohio  Bl.  eoa    But  tee  Tarbellt.TaTbell,  10  Allen,  278;  Bnlllngi 

Bwlerv.  Butler,  31  Kan.  621.]   Aatetlw  ».  Blchmoad,  6  Alien,  187. 
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of  agreement  between  fansbaDcl  and  wife.  The  court  did  not 
recognise  any  power  in  the  married  parties  to  vaiy  the  rights  and 
duties  growing  out  of  the  marriage  cuutr&ct,  or  to  e£Feot  at  their 
pleasure  a  partial  dissolutiou  of  the  contract.  But  he  admitted 
tliat  engagements  between  the  husband  and  a  third  person,  as  a 
trustee,  for  instance,  though  originating  out  of,  and  relating  to,  a 
separation,  were  valid,  and  might  be  enforced  in  equity,  (i)  It 
was,  indeed,  strange  that  such  an  auxiliary  agreement  should  be 
enforced,  while  the  principal  agreement  between  the  husband  and 
wife  to  separate,  and  settle  a  maintenance  on  her,  should  be 
deemed  to  be  coutxary  to  the  spirit  and  policy  of  the  law. 
If  the  question  was  rea  integra,  said  *  Lord  Eldon,  an-  *  177 
touched  by  dictum  or  decision,  he  would  not  have  permitted 
such  a  covenant  to  be  the  foundation  of  a  suit  in  equity.  But  dicta 
have  followed  dicta,  and  decision  has  followed  decision,  to  the 
extent  of  settling  the  law  on  this  point  too  firmly  to  be  now  dis- 
turbed in  chancery,  (a)  ' 

{b)  Thli  it  now  the  Kttled  law  In  England  and  in  tlili  conntrj.  Fitzer  r.  FltEer, 
S  Atlt.  611 ,  Cooke  p.  TVlggina,  10  Tea.  101  ;  Lord  Ilodnef  e.  Chamben,  3  Eaat,  283 ; 
2  Bfiitlib}''*  Vernon,  388,  note  1 ;  Ho*  o.  WUIoughby,  10  Priw,  2 ;  Carton  v.  Murrs;, 
8  Paige,  483 ;  Reed  d.  Ikadey,  1  Blaekf.  (Tnd.j  &T,  i.  r.  It  Is  an  intercBting  faut  to  find 
not  only  the  la  mmatoria  of  Hie  EnglUh  common  law,  but  the  reflnemenls  of  the 
Engliah  equity  syttcin,  adopted  and  enforced  in  Che  State  of  Indiann,  as  early  at  1820, 
when  we  conaider  liow  recently  that  country  had  then  riaen  from  a  wilderneaa  Into  a 
cultiTated  and  ciiiliied  community.  The  reports  in  Indiana,  here  referred  to,  are 
replete  with  eitenaivo  and  accurate  law  learning,  aadthenotcaofthe  learned  reporter, 
•unezcd  to  the  caiea,  are  veiy  valuBble,  The  general  prineipLe  ia  eatabliibed,  that 
the  law  duel  not  authorize  or  aancUon  a  voluntary  agreement  (or  a  Mpatatinn  between 
hnabanJ  and  wife.  Tlie  wife  cannot  make  a  valid  agrccoieat  with  the  liualiaiul  for  a 
leparation,  in  violalioD  of  the  marriage  contract,  except  under  the  aanction  of  the 
courtt  of  i>]uity,  and  except  b  the  casct  where  tlie  conduct  of  the  hutband  wonld 
bavc  entitled  her  to  a  aeparation.  The  law  merely  toleratea  inch  agreementt  when 
capable  ol  being  enforced  by  or  against  a  Uurd  person  acting  in  bchair  of  the  wife. 
Roger*  r.  Eogera,  4  Pnlge,  616 ;  Champlin  v  Champlin,  1  IIofE.  Ch.  55.  So,  in  the 
eccletiatlical  eonrit  of  England,  on  tlie  same  principle,  a  deed  of  aeparation  is  no  bar 
to  a  suit  tnttituted  for  the  restitution  of  conjugal  righu.  Westraeath  p.  Westmeath, 
2  Hagg.  Eccl.  Snpp.  116.  A  private  separation  it  an  illegal  contract,  a  renunciation 
of  stipulated  dutiet,  from  which  the  parties  cannot  release  themselves  by  any  private 
act  of  their  own.  Mortimer  d.  Mortimer,  2  Hngf;.  Cons,  318 ,  I^Bnrd  i:  Johnson,  3  Vet. 
)IS2 ;  McKcnnan  v.  Phillips.  Q  Wharton,  uTl,  GTS ;  Merccin  v.  The  People,  26  Wrad. 
77,  Branson,  J.    Nothing  can  be  clearer  or  more  sound  than  this  conjugal  doctrine. 

(a)  Westmeath  d.  Wettmeath,  Jac.  120.  In  Todd  i'.  Stoaket.  1  Salk.  116;  Nnrtt 
a.  Craig,  fi  Rot  &  P.  148 ;  Hindley  v.  Westmeath,  6  B.  £  C.  200 ;  and  in  Shelthar  n. 

^  iSfTiarafion  Oatrfi  —  Thwe  it  DO  doubt  deedt  are  perfectly  valid,  nor  Uiat  thcj 
BOW  that  by  the  Englith  law  teparatioD    can  be  enforced  againtt  the  wifa.who  ia 
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*  178         *  The  law  respectiDg  marriage  settlementa  is  essentially 
the  same  in  Penasylvania,  Virginia,  North  Carolina,  Soath 

OngOTj,  2  Wend.  422,  tba  MpustloD  of  hiubaii<I  knd  wife  bj  dwd,  &nd  a  itfpnlalloa 
on  his  part  with  the  wife's  truiteei  to  pay  lier  a  certain  allowance,  wen  admitted  U 
conititule  A  Talid  proTliion  at  law,  lufflcieut  to  exempt  the  hoiband  from  Ixing 
elurgeable  with  her  mpport.  But  if  tlie  hiuband  lalli  to  paj  the  ttipalated  allow- 
ance,  he  then  becomei  chargeable  fur  neceuariei  fumiihed  hit  wife ;  and  if  the  deed 
proriding  for  a  leparate  maintenance  be  made  without  any  aatad  and  pranU  irpar* 
(ton,  it  if  Tud.  A  deed  providing  for  tl)e  future  teparatlon  of  hnilNuid  and  wife  it 
Toid.  Duraot  v.  Title/,  T  Price,  5TT ;  Hindley  v.  Weatineath,  id  »itpr>i.  So.  a  lubw 
quent  reconciliation  and  return  to  the  Iinilmnd'i  house  deatroyi  the  deed.  1  Jac 
140;  Pidgin  v.  Cram,  8  N.  H.  350.  The  wife  after  a  leparaCion  retains  the  chancier 
of  a  married  woman.  Ttis  huat>and  may  recoTer  damage*  for  adoiter7  comoiitted 
by  the  wife  wliile  liTing  apart  from  him,  though  the  adultery  does  not  cauae  any  tot- 
leitnre  of  ber  proriiion  under  lli«  deed  of  setllcmenL  2  Roper,  by  Jacob,  SOI,  322. 
Theae  deeds  of  separation  and  settlement  are  inauspicious,  for  they  condemn  the  ha»- 
baod  and  wife  to  an  amblguoo*  celibacy,  and  facilitate  the  means  of  lireakinft  up 
families.  In  Picqnet  r.  Swan,  4  Haaon,  443,  the  doctrine  of  postnuptial  settlenKOta 
was  clearly  and  accurately  discussed,  and  it  was  iield  that  a  power  of  appointment 
tltereln,  to  create  new  trusti  and  malce  new  appointments,  might  be  reserved  to  ttx 
wife,  and  be  exercised  by  her  tatiei  quetiet.  It  wai  deemed  a  necessary  consniuenc* 
(rf  the  validity  of  a  postnuptial  settlement  that  the  income  of  profit  arising  to  llie 
wife  thereon  follows  the  nature  of  the  principal  estate,  and  cannot  be  taken  by  tlie 
husband  or  liii  creditors,  but  ii  ttie  separate  property  of  the  wife,  and  subject  to  her 
disposition  and  appointment.  In  Hcyer  v.  Burger,  1  HoS.  Ch.  1,  tlie  husl^and  and 
wife  voluntarily  executed  articles  of  separation,  and  the  busliand  covenanted  wM  a 
tnutte,  wlio  was  a  party  to  the  instrument,  that  the  wife  might  lire  separate,  and  lie 
would  not  disturb  lier,  and  he  and  his  wife  aiiigned  orer  to  the  trustee  all  her  estate, 
real  and  personal,  m  tmt,  to  apply  It  to  her  future  maintenance,  and  the  wife  was  not 

not  entitled  to  accept  tbe  teneflta  and  aration  deed,  and  was  made  In  antidpM- 

repudiate  the  obligation*.     William*   f.  tion  of  a  separation  which   never  took 

Bally,  L.  R.  2  Eq.  781 ;    WlUon  r.  Wit-  place,  was  held  void  and  not  capable  of 

son,  I  H.  L.  C  538,  Gibbs  e.  Harding,  being  upheld  aa  a  voluntary  settlement. 

L.  R.  8  F^.  4i)a   Sec  Hamiltou  r.  Hector,  Bindley  r.  Hulloney,  L.  R.  7  Eq.  343. 

L.  B.  6  Ch.  701.     (As  to  the  husband's  See  Vansittart  e.  Vanslttort,  2  De  0.  * 

exemption  from  liability  for  the  wife's  J.  249,  2i&,  200  ;    and  the   valitUty  of 

snpport  under  tite   circumstances  men-  such  sgreemcnt*  It  denied  in  Collins  v. 

tioned  in  note  (n)  above,  see  146,  n.  1.)  Collin*,  Phillip*  (N.  C),  Eq.  1G3.     See 

But  a  deed  which  was  on  iu  face  a  sep-  Albee  n.  Wyman,  10  Grayi  22Zz> 


z'  Adultery  of  husband  was  held  not  scparatlnn.    Uorrall  v,  Horrall,  6  P.  D. 

to  discharge  the  wife  from  the  T^itraining  98 ;  Gandy  r.  Gandy,  7  P.  D.  p.  1T2.    In 

covenants  in  a  separation  deed.    Gandy  Fux  b.  Davis,  113  Mass.  2GS,  it  Is  slated 

B-  Gandy.  7  P.  T>.  IQS;  Rose  n.  Rose,  Ih.  that  the  great  wdght  of  authority  is  in 

22&;  Dixon  r.  Dixon,  £4  N.  J.  Eq.  133.  favor  of  tbe  validity  of  separation  deed* 

See  al*o  Betant  i'.  Wood,  12  Ch.  D.  005.  where  the  separation  ha*  taken  place  or 

But  tantra,  where  the  subsequent  otfeoce  b  to  lake  place  at  once,  but  against  it 

oooatitnle*  •  ground  for  dissolution  of  where  >   future  aeparatioB  i*   oootem- 

not  simply  for  judicial  plated. 
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Carolina,  Kentacky,  and  probably  in  other  states,  as  in  England 
and  in  New  York,  (o)  Bnt  in  Conneoticat  it  has  been  decided 
that  an  ^^ement  between  hnsband  and  wife,  during  coverture, 
was  void,  and  eould  not  be  enforced  in  chancery.  (£)  The  court 
of  appeals  in  that  state  would  not  admit  the  competency  of  .the 
husband  and  wife  to  contract  with  each  other,  nor  the  competency 
of  the  wife  to  hold  personal  estate  to  her  separate  uae.  Ait«r- 
wsrds,  in  Niehola  v.  Palmer,  (t;)  an  agreement  between  the  hus- 
band and  a  third  person,  as  trostee,  tbough  originating  out  of  and 
relating  to  a  separation  between  hasband  and  wife,  was  rec<^ized 
■8  binding. 

9.    Other  Rlghta  tmd  DlaablUtiw  Incddent  to  tba  HurUgs  Union.  — 
The  husband  and  wife  cannot  be  witnesBes  for  or  against  each 
other  in  a  civil  suit.     This  is  a  settled  principle  of  law  and 
equity,  and  it  is  '  founded  as  well  on  the  interest  of  the   *  179 
parties  being  the  same,  as  on  public  policy,  (a) '    The 

to  i^il7  to-  tb*  hiuband  for  aMtoUnce,  dot  to  contract  debt*  <ut  hit  aecooiit,  and  the 
aiticlea  gsTs  her  aathori^  to  dbpoM  of  the  property  hj  will,  and  U  nut  io  diiposeil 
of,  to  go  to  h^  heira.  Th«  aMbtant  rice  chancellor  held  that  the  wtllenent  whs 
InndioK  on  the  hniband,  thongh  subject  to  be  annulled  bj  a  tubteciaent  reconcUia- 
tiott ;  and  that  the  wife  bad  a  valid  power  to  make  a  will  of  the  personal  estate  b^ 
Ibe  pdcmoptial  (ettletnent.  It  may  be  further  noticed,  on  tliii  subject,  that  tha 
equity  of  a  tDarried  woman  for  a  settlement  does  not  aurrive  to  her  children.  They 
hare  no  Independent  equity,  where  there  is  no  contract  for  b  settlement  or  decree. 
UoyA  B.  WilliaiDH,  1  Hadd.  460 ;  Story,  £q.,  5  1417 ;  Barker  v.  Woods,  1  Sandf. 
Ch.  128. 

In  addition  to  the  Keneral  abridgments,  there  are  seTeral.  professed  treatises 
recentlj  published  on  this  bead,  as  Atlierley's  Trestise  on  the  Law  of  Marriage  and 
other  Family  Settlements  and  De  rises,  published  In  1813;  Keatlng's  Treatise  on 
Family  Settlementa  and  Devises,  published  in  1816 ;  Bingham  on  the  Law  of  Infancy 
and  Corertnre,  published  in  1810;  Boper  on  the  Law  of  Property  arising  from  the 
ration  between  Husband  and  Wife,  republished  in  New  York  in  1824 ;  and  tlie  title 
of  Duron  and  Feme,  in  Ch.  J.  Reeve's  work  on  the  Domestic  Relations.  In  thoM 
Essays  the  subject  can  be  studied  and  pursued  through  all  its  complicated  details. 

<a)  Rnndle  v.  Mur^troyd,  4  Dallas,  304,  SOT  ;  Uaguiae  r.  Thompson,  1  Baldw. 
444;  Seott  v.  Loraine,  6  Munf.  117;  Bray  i>.  Dudgeon,  ib.  132;  Tyson  c  Tyson, 
a  Hawki,  472;  Crostwaight  n.  Hutchinson,  2  Bibb,  407;  Browning  r.  Coppago, 
a  Bibb,  8T;  South  Carollin  Eq.  Rep.  pnsnot. 

ib)  Dibble  e.  Hntton,  1  Day,  221. 

(c)  6  Day,  47. 

(s)  Darlsr.I>tnwoody,4T.R.9T8;  Winsmoie  ti.  Oreenbank,  Wllles,  GTT ;  Towles 
».  Tomtg,  13  Tes.  140 ;  Qty  Bank  r.  Bangi,  8  Paige,  80 ;  Copoua  v.  Kaullman,  8  Id. 

08a 

iThlslBBOwiDodifledbytlatntapretty  v.  Dnw,  19  AHeD,107,  100;  Horrtstey  r. 

leneixlly  both  Id  America  and  England.  People,  11  Hicli.337,  S30;  Farrell  f.  I«d- 

Hooper  c.  Booper,  4S  Barb.  2aZ;  Rdly  well,  21  Wis.  182;   Mousler  «.  Harding, 
TOi.t^.-16  £225] 
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foandations  of  society  would  be  BhakeD,  according  to  the  strong 
language  in  one  of  the  cases,  by  permitting  it.  Nor  can  either  of 
them  be  permitted  to  give  any  testimony,  either  in  a  civil  or 
criminal  case,  which  goes  to  eliminate  the  other;  and  this  rule  is 
so  inviolable,  that  no  couseat  will  authorize  the  breach  of  it.  (i) 
Lord  Thurlow  said,  in  Sedgwick  v.  Watking,  (<;)  that  for  security 
of  the  peace,  ex  neeettitate,  the  wife  might  make  an  affidavit 
against  her  husband,  but  that  he  did  not  know  one  other  case, 
either  at  law  or  in  chancery,  where  the  wife  was  allowed  to  be  a 
witness  against  her  husband,  (d) 

lb)  The  King  v.  Cliriger,  2  T.  R.  263.  Id  thii  CMe  the  court  of  K.  B.  woBid  not 
kUoir  uij  teattmony  that  ttmltd  that  aag ;  bat  afterward*  the  mle  mt  by  the  ume 
court  somewliat  rettrictcd,  and  conflned  to  teatimon]'  that  went  direatg  (o  criminate 
the  btuband,  or  could  afterwardi  be  uaed  againit  blm.  The  King  v.  Inhsbilanti 
ot  All  SaintE,  4  FetendarfTi  Abr.  167.  On  the  question  of  legitimacy,  neither 
btuband  nor  wife  can  be  admitted  to  prove  non-acceu.  Thii  li  an  old  and  well 
>e  tiled  rale. 

(c)  1  Ve..  Jr.  49. 

(d)  In  Bcntley  n.  Cooke,  S  Dong.  422,  Lord  Hansfleld  i^d  Uiat  there  had  nerer 
been  any  instance,  in  a  civil  or  criminal  caae,  where  the  hniband  or  wife  had  been 
permitted  to  be  a  witness  for  or  against  each  other,  except  In  case  of  particular  neces- 
titjr,  as  where  the  wife  would  otherwise  be  exposed,  without  remedy,  to  personal 
Injury.  There  are  exceptions  to  the  rule  stated  fn'the  text,  when  the  neccwity  of 
admitting  the  wife  u  a  witneu  againit  her  husband  is  so  strong  ai  to  overbalance  the 
principle  of  public  policy  upon  whiuh  the  rule  of  exclusion  is  fonnded,  as  when  the 
wife  is  the  injured  person,  torn  plaining  of  cruel  treatment  by  her  linsband.  Tiio 
People  c.  Mercein,  B  Paige,  4T.  The  exception  to  the  geneml  role,  exclndintr  peraoni 
interested  from  being  witnesses  in  civil  and  criminal  cases,  applies  In  other  cases,  as 
where  a  itatute  can  receive  no  execution,  unless  the  party  Interested  (as  the  owner 
of  goods  stolon  or  robbed)  be  admitted  as  a  witness.  United  States  a.  Horphy,  Ifl 
Peters,  203.  The  law  will  not  permit  any  disclosure  by  the  wife,  even  after  the  hus- 
band's death,  which  implies  a  violation  of  the  confidence  reposed  In  her  fta  a  wife, 
though  siie  may  In  other  cases  testify  to  his  acta  or  declarations  of  a  pnUio  Datan 
and  not  affecting  his  character.  UcOuire  d.  Haloney,  1  B.  Mon.  £24 ;  May  v.  Little, 
8  Ired.  (N.  C.)  27. 

The  policy  and  force  of  the  general  mle  of  exclusion  also  applies  to  render  the 
wife  Incompetent,  even  after  a  divorce  a  uincuh,  to  testify  agaiKH  ]icr  husband,  as  to 
matters  of  fact  occurring  during  the  coverture,  and  which  affect  tlie  husband  in  hia 
pecnniary  Interest  or  character.  Monroe  v.  Twiatleton,  Peake's  Add.  Cases,  219; 
Poker  r.  Hasler.  Ryan  &  M.  108;  Ratcliff  n.  Wales,  1  mil  {S.  T.),  68;  Babcock  ■. 
Bootb,2HUl{II.  T.},  181. 

SS  Ind.  176 ;   State  v.  Straw,  GO  N.  H.  On  the  inaUer  of  note  (&>.  see  State  w. 

460;  St.  16  t  IT  Vict  c  88;  32  ft  93  Wlboa,  81  H.  J.  |2  Vroom)  77,  and  c4ms 
Vict.  68.  *»  cited.  * 

^  See  ftlrtber,  Shidta  v.  The  State,  82  121  Mass.  137  ;  Wood  ■>.  Cbetwood,  37 

Ohio  St.  276;   Gibaoa  v.  The  Common-  N.J.  Eq.311;  Lucas  v.  Brooks,  IS  WaD. 

wealth,  87  Penn.  St.  268 ;  Brown  c.  Wood,  486, 462 ;  CroM  v.  BaUedge,  81  DL  S66. 
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But  where  the  wife  acts  as  her  hasband's  ^ent,  Her  declara- 
tioDs  have  beea  admitted  in  evidence  to  charge  the  husband ;  for 
if  he  permita  the  wife  to  act  for  bim  as  his  agent  in  any  particular 
budineas,  he  adopts,  and  is  bound  by  her  acts  and  admissions,  and 
they  may  be  given  in  evidence  against  him.  (e)  The  wife  cannot 
bind  her  husband  by  her  contracts,  except  as  bis  agent,  and  this 
agency  may  be  inferred  by  a  jury  in  the  cases  of  orders  gives  by 
her  in  those  departments  of  her  husband's  household  which  she 
has  under  her  control.  (/)  So,  also,  where  the  husband  permitted 
bis  wife  to  deal  as  a/eme  tole,  her  testimony  was  admitted,  where 
she  acted  as  f^ent,  to  charge  iier  hiisband.  (g)  In  the  case,  like- 
wise, of  Fenner  v.  Levni,  (K)  where  the  husband  and  wife  had 
agreed  to  articles  of  separation ,  and  a  third  person  became  a  party 
to  the  agreement  as  the  wife's  trustee,  and  provision  was 
made  for  her  maintenance  and  enjoyment  of  *  separate  *  180 
property,  it  was  held  that  the  declarations  of  the  wife 
relative  to  ber  acts  as  agent  were  admissible  in  favor  of  her  hus- 
band in  a  suit  against  the  trustee.  In  such  a  case,  the  law  so  far 
regarded  the  separation  as  -not  to  hold  the  husband  any  longer 
liable  for  her  support,  (a)  The  policy  of  the  rule  excluding  the 
husband  and  wife  from  being  witnesses  for  or  against  each  other, 
whether  founded,  according  to  Lord  Kenyon,  (6)  on  the  supposed 
bias  arising  from  the  marriage,  or,  according  to  Lord  Hard- 
vicke,  (c)  in  the  necessity  of  preserving  the  peace  and  happi'neBS 
of  families,  was  no  longer  deemed  applicable  to  that  case.  In 
Aveton  T.  Zord  Kinnaird,  (d)  dying  declarations  of  the  vrife 
were  admitted  in  a  civil  suit  against  her  husband,  they  being 
made  when  no  confidence  was  violated,  and  nothing  extracted 
from  the  bosom  of  the  wife  which  vras  confided  there  by  the 
hasband.  Lord  Ellenborongh  referred  to  the  case  of  T^omp$on 
V.  Trevamon,  in  Skin.  Kep.  402,  where,  in  an  action  by  husband 

(t)  Anon.,  1  Str.  Rep.  G'JT ;  Emerson  v.  BlondeD,  1  Eip.  142;  Falethorp  v.  Fumtsh, 
2  M.  611,  note ;  Clifford  e.  Barton,  6  MoarF,  18 ;  1  Bing.  199,  b.  c.  ;  Dbcj  p.  Cheii^cal 
Mknnf.  Co.,  2  HiU  (K.  Y.),  5G0,'  Flammer  r.  SelU,  8  Ner.  A  H.  42!. 

(/)  FreeatoneD.  Botclier,  9  Cktr.A  P.013;  Lane  n.  Ironmonger,  IS  H.&W.  S6B. 

(?)  Rntter  v.  Baldwin,  1  Eq.  Cai.  Abr.  22S,  227 ;  but  Lord  Eldon  lald.  In  16  Tn- 
166,  that  be  had  great  dHBcnl^  Id  acceding  to  tbi«  caae  to  ttiat  extent. 
•Xk)  10  John*.  3d. 

(<i)  Baker  e.  Baroe;,  3  Id.  72. 

(ft)  4  T.  B.  era 

(e)  Baker  ■>.  Dbde.  Ciaet  temp.  Hardw.  362,  [204.]     " 
id)  S  EMt,  ISB. 
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and  wife  for  woundiug  the  wife,  I^ord  Holt  allowed  what  the  wife 
said  immedistel;  upon  the  hurt  received,  and  before  she  hod  time 
to  devise  anythiog  to  her  own  advaDtage,  to  be  giveu  in  evidonoe 
as  a  part  of  the  ret  geiUe. 

These  cases  ma;  be  considered  as  exceptions  to  the  general  rule 
of  law,  and  which,  as  a  general  rule,  ought  to  be  steadily  and  firmly 
adhered  to,  for  it  has  a  solid  fouivdation  in  pubUc  policy,  (e) 

In  civil  suits,  where  tbe  wife  cannot  have  the  property  d^- 
mauded,  either  solely  to  herself  or  jointly  with  her  husband,  or 
where  the  wife  cannot  maintain  an  action  for  the  saote  causa  if 
she  survive  her  husband,  tbe  husband  mvat  sue  alone.  (/}  Id 
all  other  cases  in  which  this  rule  does  not  apply,  they  must 
*181,  be  joined  in  the  suit;  and  where  the  husband  ia  *eued 
for  the  debts  of  the  wife  before  oovertute,  the  action  must 
be  joint  against  husband  and  wife,  and  she  may  be  chafed  in 
execution  with  her  husband ;  though  if  she  be  in  custody  an 
mesne  process  only,  she  will  be  discharged  from  custody  on 
motion,  (a)  The  husband  may  also  be  bound  to  keep  the  peace 
as  [gainst  his  wife  -,  and  for  any  unreasonable  and  improper  con- 
finement by  him,  she  may  be  entitled  to  relief  upon  haieaa 
eorpKt.  (£)  But  as  tbe  husband  ia  the  guardian  of  the  wife,  and 
bound  to  protect  and  maintain  her,  the  law  has  given  him  a  rea- 
sonable superiority  and  control  over  her  person,  and  he  may 
even  put  gentle  restraints  upon  her  liberty,  if  her  conduct  be 
such  06  to  require  it,  unless  he  renounces  that  control  by  articlea 

(f).TIie  policy  of  the  rale  of  the  EnKllsh  Iftw,  that  biubaiid  and  wife  cwnot  be 
ttitneasei  for  or  qgainit  each  other,  i>  muijh  quegiioned  in  Am.  Jur.  No.  30,  p,  ST4.  I 
lemain,  howcvpr,  decidedlj  Hgainat  the  nbolition  of  the  rule. 

(/)  If  a  note  be  given  to  t)ie  huaband  ami  wife,  nn  a  <ale  of  her  properlj,  and  she 
■urrire  hlra,  ahe,  and  not  bid  adminiatnitor.  must  indorse  it ;  for  the  interest  beiag 
Joint,  it  went,  of  caurie,  to  the  (urviTor.  Draper  d.  Jackson,  16  Mass.  480;  SdHran- 
makcr  r.  Elmendnrf,  ID  Johns.  49;  Richardson  n.  Daggett,  4  Vt  330. 

(a)  Anon.,  8  Wils.  124.  Tbe  wifswill  be  discharged  from  executioa  in  such  a 
case,  if  it  appears  that  slw  hu  no  teparaie  property  to  paj  the  debt.  Sparkes  v. 
Bell,  e  B.  &C.  I.  The  applic«tion  for  her  ditcbitrge  baa  been  Iteld  to  rest  in  the 
tUMretioa  of  the  conrt.  Chalk  v.  Deacon,  6  J.  B.  Hoore,  12&  Tbe  biuband  and 
wife  may  be  jointly  gnilty  of  a  tortioua  convertion  of  a  chattel,  and  may  be  sued 
jointly,  provided  the  convereion  be  uhnrged  io  be  lo  lit  ate  q/^  lis  hiahaaJ.  2  Saniid. 
47,  i. 

(b)  In  the  matter  of  William  P.  Brown,  on  XoAru  atrput,  before  the  cireojt  judge 
of  tbe  Bnt  judicial  circnit  in  New  York,  Feb.  1843.  it  was  raled  th*t  a  wife  may  be 
kidotpped  by  tbe  hnaband  within  (be  proTijkui*  of  tlie  EeTiaed  8tklotEe,  0.  604,  and 
lie  and  Ids  accessories  be  held  to  aniwer  for  the  crime. 
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of  sepftnttion,  or  U  be  taken  from  him  by  a  quftlified  di'Wroe.  (c) 
The  hutiband  is  the  l>e8t  judge  uf  the  waato  of  the  family,  and 
tho  means  bf  eupplyitig  them  ;  aact  if  lie  shifts  his  domicile,  the 
vife  is  bouod  to  follow  him  wherever  he  chooser  to  go.  {d)  If 
a  womao  marrieB,  paoding  a  auit  agaiast  her,  the  plaiatifif  may 
proceed  to  judgment  and  execution  ^ainat  her  alone,  without 
joining  t)ie  husband  ;  (e)  but  for  any  cause  of  action,  either  on 
contract  or  fot  tort,  arising  during  coverture,  the  husband  only 
can  be  taken  in  eieoutiou.  (/)  These  provisions  in  £avor  of  the 
vife  are  becoming  of  less  consequence  with  us  every  year,  inas- 
much as  impriBoument  for  debt  is  undergoing  oonfitant 
KelaKatiOD ;  and  by  statute  in  *  several  of  Uie  states,  no  *  182 
female  can  be  imprisoued  upon  any  execution  for  debt,  (a) 

I  truijt  I  need  not  apologize  for  having  dwelt  so  long  upon  the 
consideration  of  this  most  iiiteiesting  of  the  domestic  relations. 
The  law  ooncerning  husband  and  wife  has  always  made  a  very 
prominent  and  extensive  article  in  the  codes  of  civilised  nations. 
It  occupies  a  large  title  in  the  English  equity  jurispnidenoe.  So 
extensive  have  become  the  trusts  growing  out  oi  marriage  aetUe- 
meats,  ibab  a  lawyer  of  very  great  experience  (fi)  considered  that 
half  the  property  of  England  was  vested  in  nominal  owners,  and 
it  had  become  difficult  Co  asceitaio  whether  third  persons  were 
safe  in  dealing  for  fiduciary  property  with  the  trustee,  without 
the  concurrence  of  the  beneficial  owner.  There  are  no  regulo- 
tiona  on  any  other  branch  of  the  law,  which  affect  so  many 
minute  interests,  and  interfere  so  daeply  with  the  prosperity,  the 
honor,  and  happiness  of  private  life.  As  evidence  of  the  im- 
mense importance  which  in  every  age  has  been  attached  to  this 
subject,  we  may  refer  to  the  Roman  law,  where  this  title  occupies 
two  entire  books  of  the  Pandects,  (a)  and  the  better  part  of  the 
fifth  book  of  the  Code.  Among  the  modern  civilians.  Dr.  Taylor 
devotes  upwards  of  one  eixth  part  of  his  whole  work  on  the 
Elements  of  the  Civil  Law  to  the  article  of  mamage  ;  and  Hei- 
neccius,  in  his  volumiuons  works,  pours  a  flood  of  various  and 

(c)  BrfdgBwn,  Ch.  J.,  In  Haubr  v.  Soott,  Bridf.  Bep.  BU;  Bex  v.  Hettd,  1  Burr. 
US;  UttcKi  Cue,  8  Hod.  32. 

(rf)  Chretieo  ».  Her  HntbuHl,  17  UvtlB  (La.),  W. 

(c)  DoyUr  B.  WhJw,  Cra.  Jac.  333;  Cooper  v.  HudcUu,  4  But,  «1. 

(/)  Aooa.,  Cn.  Cm-.  618;  S  BL  Ciwni.414 

<«)  See>Vt«.8W,ii.  {«).  (»)  lb  Bativ. 

(e)  Ub.  S8  and  84 
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profound  learning  on  the  subject  of  the  ooujugal  relations,  (^d) 
Fothier,  who  has  examined,  in  thii-ty-ooe  volumes,  the  whole 
immense  subject  of  the  municipal  law  of  Francei  which  has  its 
foundationB  principally  laid  upon  the  civil  law,  devotes  six  entire 
volumes  to  the  law  of  the  matrimonial  state.  When  we  refleot 
on  the  labors  of  those  great  masters  in  jurisprudence,  and  com- 
pare them  with  what  is  here  written,  a  consciousness  arises  of 
the  great  imperfection  of  this  humble  view  of  the  subject ;  and 
I  console  myself  with  the  hope,  that  I  may  have  been  able  to 

point  out  at  least  the  paths  of  inquiry  to  the  student,  and 
•  188    to  stimulate  his  "  exertions  to  become  better  acquainted 

with  this  very  comprehetisive  and  most  interesting  head 
of  domestic  polity. 

There  is  a  marked  difference  between  the  provisions  of  the 
common  law  and  the  civil  law,  in  respect  to  the  rights  of  prop- 
erty belonging  to  the  matrimonial  parties.  Oar  law  concerning 
marriage  settlements  appeaiB,  to  us  at  least,  to  be  quite  simple 
and  easy  to  be  digested,  wheu  compared  with  the  complicated 
regulations  of  the  community  or  partnership  system  between  Iius- 
band  and  wife  which  prevails  in  many  parts  of  Europe,  as  Fiance, 
Spain,  and  Holland,  and  also  in  the  State  of  Louisiana.  This 
syatem  was  carried  by  the  colonists  of  those  European  powers 
into  their  colonies,  such  as  Ceylon,  Mauritius,  the  Cape  of  Good 
Hope,  Cruiana,  Dememra,  Canada,  and  Louisiana.  Many  of  the 
regulations  concerning  the  matrimonial  union,  though  not  the 
community  system,  are  founded  on  the  Roman  law,  which  Van 
,  Leenwen,  in  his  Commentaries,  terms  the  common  law  of 
'  184  nations,  (a)    I  do  not  allude  to  the  *  earlier  laws  of  the 

(J)  FTib  Open  Hefnecc  torn.  11.  De  Harito  Tutors  et  Cantton  Uzori*  lagjOina, 
and  torn.  tiL  Commenurliu  ad  legem  Juliam  et  Papiam  Poppnam. 

{a)  In  Loniiiana,  according  to  llietr  new  Civil  Code,  ai  amended  and  promulgated 
In  1824  (art.  2312,  2389,  2370).  the  partnerehip  or  oommurily  of  acqueu  or  gains  (com- 
tHumndS  dtt  Wnu)  ariiing  during  corerture,  exiita  by  law  in  every  marriage  contract 
in  the  state,  whers  there  la  no  itipulation  to  tbe  contrary.  This  was  a  legal  conse- 
quence of  marriage,  under  the  Spanish  law.  The  doctrine  of  the  community  of 
acquets  and  gains  was  tinknown  to  the  Roman  taw,  but  It  ii  common  to  tiie  greater 
number  of  the  European  nations,  and  is  supposed  to  have  taken  Its  rise  with  the 
Oermani,  and  may  be  founded  on  tlie  preaamption  that  the  wife,  by  lier  industry  and 
care,  contributes,  equally  with  her  husband,  to  the  acquiiEtlon  of  property.  All  the 
property  left  at  the  death  of  either  party  is  preaumed  to  constitute  tlte  community 
of  acqnets  and  gains,  and  this  presumption  stands  good  until  destroyed  by  proof  to 
the  contrary.  Toallier*!  I^t  CiTil  Franfaia,  xiL  art.  72;  17  HaitiB  (L*.).  SOS; 
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Roman    republic,  bj  which  tbe  husband  vas    ioTested  irith 
the  pleoitude  of  paternal  power  of  life  and  death  over  the 

ChrU^,  Dig.  tit.  UurUge  ;  Cole'i  Wifs  v.  Hii  Hein,  19  Martin  (La.),  41.  Bot  tha 
pkTtlet  may  modify  or  limit  thii  partnenhip,  or  agree  that  it  (hall  not  tx'ut.  Thej 
amy  regulata  tlulr  tnabimoDial  agraementi  u  they  pleaae,  proTided  the  regnlatiotM  . 
be  not  contrary  to  good  morali,  and  be  conformable  to  certain  preacritied  modiflca- 
tioiM.  (Art,  2306.)  Parties  can,  by  an  expreu  matrimonial  conttact,  lubject  tlicm- 
■etvH  to  tlie  ronniHiiro  hworvin  ai  to  personal  property,  or  adopt  the  law  of  any  countij 
in  respect  thereof,  and  the  courts  will  give  effect  to  it,  anleai  prohibited  by  a  poaltive 
la«,  eitlier  of  the  matrimonial  domicile  or  of  (h«  locia  rd  lita.  Viiia  t'li/ru,  4u9,  and 
note  (i),  ib.  In  the  caaeof  married  penoiu  mooring  into  the  itate  from  another  itate, 
or  from  foreign  conntrlei,  their  aubiequelftly  acquired  property  i>  lubjected  to  tbe 
commonity  of  acqoeta.  (ArL  3870.)  Thii  my  point  wai  decided  at  N'ew  Orlean*, 
In  Gale  b.  Davia,  4  Martin  (La.),  616,  and  in  tlie  caae  of  Saul  b.  His  Crvdiiora,  IT 
Martin  (Ia.),  688.  Tbe  Supreme  Court  of  Louliiana,  in  the  able  opinion  pronounced 
by  Judge  Porter,  on  behalf  of  th«  court  in  the  latter  case,  held,  tliat  tJiout;li  tlia  mar- 
riage <raa  contracted  in  a  itate  governed  by  the  Bn^iah  common  law,  yet  if  the  par- 
Uea  leraoTCd  into  I^ulsiaaa,  and  there  acquired  property,  «uch  property,  on  the 
dinotutiaa  of  tba  maniage  In  that  state,  by  tlie  deatli  of  tlie  wife,  would  be  regulated 
by  tbe  law  of  Loniilana.  Coosequently,  a  community  of  acqucli  and  gaina  did  exist 
between  the  married  parties,  from  the  time  of  their  remoVal  Into  tlie  Btale,  and  the 
property  tliey  acquired  after  their  remoral  became  common,  and  was  to  be  equally 
divided  between  them,  on  the  principles  of  partnership.  The  decision  was  founded 
on  an  ancient  Spanish  statute,  lu  the  Fartidas,  which  governed  at  fvew  Orleans  when 
It  was  a  Spanish  colony  ;  and  it  Is  also  the  law  of  tbe  Cl*il  Code  of  Louisiana,  as 
already  toentioued.  So,  property  acquired  before  tbe  removal  from  the  malrimonial 
domicile  is  govcroed  by  the  law  of  (hat  domidlo ;  atid  If  married  persons  mora  oat  of 
the  cooniry  where  the  commnnlty  of  acquets  and  gains  exists,  into  one  wiiere  it  does 
notitheirfatureacqiibitlonsaregoveraedby  the  law  of  their  new  domicile.  Porter.  J,, 
4  La.  108;  MoCollmn  e.  Smith,  Heigs  (Teon.),  Sti;  Kneeland  v.  Enaley,  ib.  (SO. 
The  principles  declared  In  tbe  case  of  Saul  r.  His  Creditor*  are  easenllally  rcdedared 
in  the  vase  of  Packwood  e.  Packwood,  B  Rob.  (La.)  438;  13  id.  S34.  Thecommunily 
of  acquets  and  gains  applies  to  all  the  property,  real  and  personal,  acquired  while  the 
parties  were  domiciled  in  Louisiana,  though  not  to  property  previously  acquired  during 
their  matrimonial  domicile  in  another  state,  nor  to  property  lobseqnently  acquired  af  Iw 
a  change  of  domidle  from  Louisiana  U>  another  slate.  Saul  a.  His  Creditors,  npra. 
This  was  the  doctrine  In  the  Partidas  j  but  it  seemi.  according  to  tlie  jurists  in  France 
and  Holland,  that  the  communis  principle  prevails  and  follows  tlie  [iroperty  even  snb- 
seqnently  acquired  after  a  change  of  domicile,  on  the  ground  of  a  tacit  or  implied 
contract  having  the  effect  of  an  actual  marriage  settlement.  While  it  was  admitted 
In  the  case  of  Saul  e.  Uli  Cre^tora,  that,  by  tbe  comity  of  nations,  contracts  were  to 
be  enforced  according  to  the  principles  of  law  which  goveroed  the  contract  in  the 
place  wliere  it  wasmade.yet  It  was  equally  part  of  the  rule,  that  a  ponn'w  law,  regu- 
lating property  In  the  place  where  it  was  situated,  and  which  the  European  coniinental 
jorisla  call  rtal  stalntes,  in  contradistinction  to  those  perionai  statulei  which  follow 
and  govern  tfae  bidiridoat  wherever  he  goes,  mnst  prevsil  when  opposed  to  the  Ur 
iaei  eonimelia.  The  right  of  sovereignty  selllei  the  point,  wherever  the  rules  of  the 
place  of  the  contract,  and  of  the  place  of  Its  execution,  conflict.  Thecomlty  of  nations 
must  yield  to  the  authority  of  positive  legislation ;  and  It  was  admitted,  that,  inde- 
pendent of  that  authority,  the  weight  of  the  opinion  of  civilians  in  France  and  Holland 
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*  185  *  wife,  but  to  tbe  civil  law  in  the  more  polished  i^es  of 

the   RomaD  juriaprudeooe,  when  the  wife  was  admitted 

WM,  th>t  tbe  law  of  the  plkce  when  die  marri^e  »m  contncted  ou^t  to  be  the 
guide,  Mid  Dot  that  of  tlie  place  wbere  It  waa  dlMotved.  Tbe  prapertj  of  mairied 
penon*  la  divided  into  upanM  propertj,  being  tbal  iihid)  eitbo'  partj  bringi  in  ma!- 
li^^,  or  Babeequeutl?  aoqnlm  bj  toLeiitaiKx  or  gift;  mnAoomMton  property,  bang 
tbat  acquired  in  any  ottier  way  by  tbe  buaband  tuid  wife  during  marriage.  Art  8814. 
The  commanily  of  aoqneu  and  gains  cesica  on  the  death  of  either  par^,  and  tbe 
iBtrlvor  takei  only  hii  or  her  ondiTided  moiety  uf  the  oommon  property.  Cooney** 
Hdrt  e. Clark,  7  La.  loO ;  Brouanrd  n.  Bernard,  ib.  Sid;  Stewart  u.  Pickcrd,  10 Bob. 
(La.)  18.  The  larTiving  wife  cannot  renoanix  tbe  community  of  gaiu,  if  ib«  takM 
an  active  part  In  the  cammunity  of  gaina,'bnt  In  that  caae  ihe  ii  only  respondUe  for 
one  half  of  the  debti  contracted  during  the  marriage.  Code  C^ril,  aria.  3378^  2888; 
Lynch  e.  Beaton,  12  Hob.  (La.)  113.  The  leparate  property  of  the  wife  b  divided 
Into  iabJ,  being  that  which  ihe  brings  to  the  hutband  to  auiit  in  llie  mairiaga  eatab- 
lltbment,  and  extradotal,  or  paraphernal  property,  b^g  that  wbieh  forma  no  part  of 
the  dowry.  (Art.  2BIfi.)  Tbe  hn«baod  i*  tbe  head  and  matter,  and  tbe  praceeda  of 
the  dowry  belong  to  the  bnabaod  daring  tbe  marriage,  and  be  baa  tbe  admiiiBtfklian 
of  the  parUerahip  or  commuDlty  of  proflta  of  the  matrimonial  property,  and  ba  may 
diapoae  of  the  revenues  which  they  produce  and  alienate  them,  without  the  cooaeot 
of  the  wife.  But  be  cannot  convey  tbe  oommon  aitate,  or  the  acqueta  and  gsina,  ta 
tlie  injury  of  the  wife  during  coverture,  and  she  may,  at  hia  decease,  by  action,  aet 
aside  tbe  alienation.  The  wife  luts  a  tacit  mortgage  for  her  dotal  and  patapbenal 
properly,  and  also  upon  the  commimity  property  from  the  time  it  comes  into  th* 
bands  of  the  bosband.  There  is  a  marked  difference  on  this  point  between  tbe  com- 
mnnity  law  in  France  and  in  Louisiana.  In  tbe  latter,  taken  from  the  Spanlah  law, 
the  wife  has  an  interest  in  tbe  community  property,  and  not  a  mere  hope  or  ezpefr 
tancy,  daring  the  coverture.  It  is  not  the  law  in  force  at  the  time  the  commnnity 
Is  dissolved,  bat  tbat  in  vigor  when  it  was  formed,  which  regulates  tbe  right*  of  hn»- 
band  and  wife  to  the  property  acquired  daring  oovertnre.  (Art.  23T3.)  Porter,  i^ 
bison  V.  Dixon,  4  La.  188,  192.  He  cannot  alienate  tbe  dotal  estate,  though  he  dmj 
eirjoy  the  fruits  of  It,  nor  can  the  income  of  tbe  dotal  property  be  seized  by  tbe 
husband's  crediton.  Buard  s.  De  Bnasy.  6  Bob.  (La.)  111.  But  be  is  subject.  In 
respect  to  that  property,  to  all  tbe  obligations  of  the  usufructuary.  (Art.  £314.)  The 
paraphernal  property  of  tbe  wife  is  not  bound  for  tl>e  debt*  contracted  by  the  boa- 
band  while  at  the  head  of  the  community ;  neither  are  the  fruita  of  that  property 
liable  when  admlnUtered  by  the  wife.  (L.  Code,  art.  23T1.)  I^mbert  v.  Franche- 
boia,  16  La.  1.  If  tlie  husband  and  wife  stipulate  that  there  shall  be  no  partnaisb^ 
between  them,  the  wife  preserves  the  entire  ftdministration  of  ber  proper^,  movable 
and  immovable,  and  may  sell  it.  (Arts.  2304.2896.)  She  has  tbe  right,  daring  the 
existence  of  the  community,  to  Ihe  administration  of  her  paraphernal  property ;  and, 
on  ber  death,  her  heira  talw  her  separate  estate,  and  moneys  received  by  her  buband 
OB  ber  account  during  marriage,  form  part  of  it.  Robin  v.  Castile,  7  La.  206.  And 
if  there  be  no  agreement  as  to  the  expenses  of  tbe  marriage,  the  wife  oontributea  m 
the  amonnt  of  one  half  of  ber  Income  (Art  2387) ;  but  a  married  woman  cannot, 
tinder  any  circunm Canoes,  become  a  surety  for  her  busbaad.  Bngbe*  c.  Harrison,  10 
Martin  (La.),  261.  A  sale  by  the  husband  to  his  wife,  to  replace  her  paraphernal 
property,  sold  by  bim,  it  good.  Ber  land,  whether  dotal  or  not,  is  not  affected  by  ber 
huibaad't  dobtt.  Christy's  Dig.,  tlL  Husband  and  Wife.  If  tbe  wife  reoooncet  the 
community,  ahe  in  tbat  case  has  a  mortgage  on  the  property  purclwsed  by  (be  but- 
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to  Uie  *  benefit  of  a  liberal  antenuptifcl  contract,  by  wbiofa  *  186 
hec  private  property  wea  secured  to  her,  and  a  more  reasoo- 

band  durinft  cnverture,  which  takei  precedence  of  the  ordinAi;  crediton  of  the 
huibuid.  H'Donough  t>.  Tngn,  10  Martin  (La.), 68.  But  she  mtut,  a*  again*!  cred- 
iton, produce  Dlher  proof  of  the  payment  of  the  dot  or  dotal  portion  on  iiiarri>g«s 
than  the  hnaband'a  ooafewkai  in  the  m»niage  contract.  BoisMU  v.  Thompeon,  10 
Hartin  (La.),  460.  And  ibe  baa  no  mortgage  on  her  husband's  estate  for  the  fruits 
of  her  paraphernal  mate,  IB  id.  103 ;  bnt  she  it  a  privileged  creditor,  IS  id.  23D ; 
and  haa  a  tacit  mortgage  for  npladng  her  paraphernal  effecta  sold  bj  the  hnsband, 
ieid.402;  Jahntco  n.  Filiur,  t  Bob.  it*-)  71.  The  civil  law,  in  order  to  protest  the 
wife,  would  not  allow  her  dotal  property  to  be  alienated,  during  the  coverture,  even 
with  her  consent;  and  the  Sp&oish  laws  declare  void  any  conirat't  in  whicli  the  wife 
binda  htneit  with  her  husband,  noleu  the  debt  be  conDscled  for  her  particular  benefll, 
1  Hartin  (La.),  2^.  But  I  cannot  go  further,  and  give  a  more  detailed  view  of  the 
tfshts  of  married  pcrvoBs  in  LooisUtta.  My  object  is  merely  to  state  eaoiigh  to  show 
that  hs  regulations  on  th*  subject  *m  entlrriy  cUflerent  Irom  the  laws  of  tlie  other 
Mates :  and  to  a  mere  English  lawyer  they  will  probaUy  appear  to  bo  embarrasilnic 
mod  rather  forbidding.  Our  taste  and  modes  of  thinking  nre  very  much  under  tba 
feafliwDoeof  education ;  and  we  are  naturally  led  to  give  a  preference  to  tlieiostitution* 
vader  which  we  live,  and  with  which  we  are  best  aoqoainted. 

The  Louisiana  Code  appear*  to  be  a  teanecript  in  thb,  as  well  as  toost  ottttr 
napects,  of  the  Code  Nap<rieoa ;  and  the  very  OMnplicated  regulations  of  the  Fmiok 
«ade  on  the  subject  of  marriage  property  occupy  a  wide  tpace,  eren  in  that  contpre- 
bMulTe  and  tominary  digest  of  the  flench  law.  Pothler  had  devoted  three  rolunet 
at  his  works  to  tlie  conjugal  right*  In  oommnnlty ;  and  M.  Toulller,  who  had  di*- 
cujsed  extensively  the  law  of  tnarriagfl,  in  the  former  part  of  his  Droit  Civil  Fnuif^ 
•nivant  i'ordre  dn  uode,  devoted  his  last  volumes  to  a  CMUmantary  upon  the  regula- 
tions of  the  Code  Civil  concerning  the  community  systeoi;  and  Mr.  Bnrge,  in  hk 
Commentades  on  Colonial  and  Foreign  Lawi,  1.  SS2-413,  and  again  from  600  to  Mt, 
fans  alio  digested,  with  much  labor  and  research,  the  law  of  the  commlmlty  of  good* 
Iwtween  husband  and  wifu.  I  havo  selected,  tor  the  Information  of  the  stadent,  a 
tew  of  the  lending  principles  of  tlie  French  code  OD  the  subject. 

It  is  declaicd  that  the  husband  owe*  protection  and  maintenance  to  the  wife, 
■ccord'mg  to  liU  meant  and  condition.  Code  Civil,  no*.  318  and  21*.  The  wif«  owft 
Ud  obedience,  and  cannot  do'any  act  in  law  without  the  aatbori^  of  ber  hnaband; 
and  wiilioul  hit  concurrence  tlie  cannot  give,  alien,  or  acquire  property.  Ib.not.  91fi, 
liT.  But  if  the  husband  refuse*  to  antlMrJM  bl*  wife  to  do  any  act  in  law,  aha  nay 
apply  to  a  jodiuud  tiibonal  for  leave  to  act  lb.  no*.  318,  219.  It  *he  be  a  pabUe 
trader,  i>he  may  bind  herarif,  without  the  authority  of  hec  husband,  in  whatever  ooK- 
eeriM  that  bu*n>ess.  lb.  n.  230.  She  may  alto  make  a  will  without  his  authority, 
lb.  n.  330.  No  psMTo/  authority,  though  itipulated  by  the  marriage  contract,  it  valid, 
•xcapt  M  the  administration  of  th*  wife's  property.  lb.  n.  338.  But  the  law  allow* 
S»  biuband  and  wife  to  make  any  special  contract  as  to  propMty  which  is  not  Incom- 
patiUa  with  good  morals,  and  doe*  not  derogate  from  the  power  of  tiie  hosband  over 
tba  person  of  the  wife  and  children,  nor  change  the  kgal  order  of  tuecesdon.  lb. 
Doa.  1387, 18SS,  1889.  The  parties  may  stipulate  In  writing,  before  marriage,  that  Ibe 
coajogal  relation,  tn  respect  to  property,  shall  be  regulated  dther  under  the  com- 
munity, or  uiider  the  dotal  rule,  and  tbe  code  pr«*cribei  tbdr  ri^u  and  power*  under 
each  of  the*e  tyatemi,  and  they  may  modify  a*  (hey  please  tbe  management  and  dla- 
poddon  of  tbe  Jotau  property  placed  in  eoommtly.    Ibej  may  ttlpolata  that  aaoii 
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•  187    able  equality  of  condition  •  between  the  busband  and  wife 

introduced.  The  civil  law  at  finst  prohibited  the  husband 
and  wife  from  making  valid  gifts  to  each  other  cauta  mortia  ;  yet  the 
rigor  of  the  law  was  afterwai-ds  done  away,  and  donations  between 
husband  and  wife  were  good  if  they  were  not  revoked  in  the  life- 
time of  the  parties;  and  Justinian  abolished  the  distinction  between 
donations  inter  vivos  ante  nuptiaa  et  post  nuptia$,  and  lie  allowed 
donations  propter  nuptias  as  well  after  as  before  manlike,  (a) 
The  wife  could  bind  herself  by  her  contracts  without  charging 
her  husband.  Siie  was  competent  to  sue  and  be  sued  without 
him.     Tbej  could  sue  each  other,  and,  in  respect  to  the  property, 

of  Ihi  married  partieg  ahull  Kptir&telj  pnj  their  omi  debts,  and  this  itipulation  will 
liind  Ihem,  on  the  dUiolutkin  of  the  commaali;,  to  account  to  eai:li  other.  lb.  sot. 
1991, 1896,  1401, 1402, 1421,  1497, 1600, 1510, 1586.  Before  the  Freoch  rcTolution,  the 
nortliem  proTinc«g  of  France  were  nnder  the  custamarr  lav,  and  the  eommanibf  ^ 
proptrty  gOTemed  the  nnptUl  conlract ;  wbile  in  the  loutheiii  proTincei,  when  Um 
Soman  law  prevaJled,  the  contract  waa  goTemed  \>j  the  datai  jjrMtn.  The  code,  hj 
way  of  compromise,  left  the  pnrtiea  to  elect  the  law  b;  which  the  marriage  waa  to  be 
gOTerned  ;  and  If  no  election  was  made,  the  community  ijitem  wu  to  prevail.  lb. 
DDB.  1891, 1803,  Thete  marriage  contract*  cannot  be  altered  after  marriage ;  and, 
ordinarily,  the  husband  administers  the  personal  property  in  communil7,and  may  pell 
or  Incumber  it,  but  he  cannot  take  away,  by  will,  the  tigbtf  of  the  wife  as  anrrinw. 
If  they  Btipnlate  that  they  shall  be  separate  In  property,  the  wife  retains  the  entb* 
administration  of  ber  real  and  penonal  property  and  reTenoet,  and  each  party  cod- 
tribntet  to  the  charge*  of  the  marriage  according  to  agreement.  lb.  noa,  1536, 1G37. 
In  no  case  can  the  wife  hare  a  power  giren  to  her  to  alienate  ber  real  estate,  without 
the  conienC  of  ber  husband  ;  and  if  they  marry  ander  the  dotal  rule,  and  not  mider 
the  rule  of  the  community,  the  bnsbanil  has  the  side  administration  of  the  dotal 
property  during  the  marriage.    lb.  n.  16S1. 

The  Dutch  matrlmonlBl  law  In  respect  to  property  is  essentially  the  same.  See 
Tan  Leeawcn's  Commentariei  on  the  Roman-Dutch  Law,  b.  4,  c.  £3, 24 ;  Voet's  Com- 
mentaries on  the  Pandects,  under  the  appropriate  titles' ;  Vanderlinden's  Institutes  of 
the  Laws  of  Holland,  translated  hy  Henry,  8A..€8;  Surge's  Commentaries  on  Colonial 
and  Foreign  Lawi,  1.  £76-832 ;  The  Master's  Report  on  the  Hatiimonial  Dutch  Law, 
hi  the  colony  of  Demerara,  as  giren  In  Martin  r.  Martin,  2  Russ.  &  My.  607.  Tbe 
Dutch  and  all  (be  nations  of  Europe,  except  the  Spaniardg,  hare  rejected  that  part  of 
the  Roman  law  which  secured  to  the  wife  all  her  property,  and  protected  it  against  tbe 
debts  of  her  husband.  In  Holland,  the  goods  of  both  parties  are  bronght  into  com- 
mnnlty  at  marriage,  and  it  conclude!  all  property  subsequently  acquired,  and  is  liable 
for  the  debts  of  both  parties,  unlena  It  be  property  afleoted  by  a  trust  or  Jidd  eommu- 
mna.  At  the  death  of  either  party,  nne  half  goes  to  the  snrriror,  and  the  other  half 
to  the  representatives  of  the  deceased.  In  Scotland,  the  commonity  of  goods  between 
the  hustnnd  and  wife  is  of  a  more  limited  character  than  that  which  exists  in  the  con- 
tinental nations,  and  does  not  extend  to  real  property  or  subjects  which  prodnoe 
annual  proflti.  The  effect  of  marriage  on  the  properly  of  tlie  husband  and  wife  in 
Scotland  is  largely  and  learnedly  considered  in  Bu^'s  Comm.  L  423-403. 

(a)  bst  2.  7.  3 ;  Bynk.  Opera,  L  166 ;  ObHrr.  Jur.  Bom.  Ub.  &,  c.  IB. 
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vere  considered  as  distinct  persons,  and  the  contracts  of  the  one 
were  not  binding  on  the  other,  (ft)  - 

Whatevtir  doubts  may  arise  in  the  mtnd  of  a  person,  educated 
in  the  school  of  the  common  law,  as  to  the  wisdom  or  policy  of 
the  powers  whiclj,  by  the  civil  law  and  the  law  of  those  modem 
nations  which  have  adopted  it,  are  oonoeded  to  the  wife  in  mat- 
ters of  property,  yet,  it  cannot  be  denied,  that  the  preeminenca 
of  the  Christian  nations  of  Europe,  and  of  their  descendants  and 
colonists  in  every  other  quarter  of  the  globe,  is  most  strikingly 
displayed  in  the  equality  and  dignity  which  their  institutions 
confer  upon  the  female  character. 

(A)  Amuatatryot  tberaleior  Uie  dTil  Uv  on  tb*  right*  ud  pow«n of  th«bni- 
band  and  wife,  in  relation  to  their  property,  a  given  in  Burge'*  Comm.  on  Colonial 
and  Foreign  Lawi,  i.  2d2-276.  The  law  concerning  the  conjugal  obligation!  nnder 
tbe  Scotch  law  Ii  (nil}'  ttited  and  condenaed  Id  Lord  Stair's  IiMtiCntioDi,  by  More,  I. 
n.  b.  See  also  a  learned  nole  of  John  Qeorge  FhUlimore,  E«q.,  annexed  to  bii  trani- 
lation  of  the  celebrated  cak  of  Manbj  v.  Scott,  from  1  Sid.  109,  on  tbe  early  peiiodt 
of  tlw  Botnao  law  in  leipect  to  conjagal  rigbta  and  dutiei. 
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LECTURE  XXH. 

OF    PARENT    &RD    CHILD. 

The  next  domestio  relation  which  we  are  to  eonuder  it  tlitt 
of  parent  and  child.  The  duties  that  reciprocally  result  from  this 
connection  are  prescribed,  as  well  by  those  feelinga  of  parental 
love  and  filial  reverence  which  ProTidence  has  implanted  iu  the 
hutnau  breast,  as  by  the  positive  precepts  of  religion,  and  of  oui 
taunicipal  law. 

1.  Of  tli«  I>ntlM  of  Parmls.  —  The  duties  of  parents  to  theit 
children,  as  being  their  natural  guardians,  consist  in  maintaining 
and  educating  them  during  the  season  of  infancy  and  youth,  and 
in  making  reasonable  provision  for  their  future  usefulness  and 
happiness  in  life,  by  a  ntuation  suited  to  their  habits,  and  a  com- 
petent  provision  for  the  exigencies  of  that  situation,  (a) 

(1.)  (>f  maintaining  Children. — The  wants  and  weaknesses  of 
children  render  it  necessary  that  some  person  maintains  them, 
and  the  voice  of  nature  has  pointed  out  the  parent  as  the  most  fit 
and  proper  person.  The  lawa  and  customs  of  all  nations  have 
enforced  this  plain  precept  of  universal  law.  (()  The  Athenian 
and  the  Roman  laws  were  so  strict  in  enforcing  the  performance 
of  this  natural  obligation  of  the  parent,  that  they  would 
*  190  not  allow  the  father  *  to  disinherit  the  child  from  passion 
or  prejudice,  but  only  for  substantial  reasons,  to  be  ap- 
proved of  in  a  court  of  justice,  (a) 

The  obligation  on  the  part  of  the  parent  to  maintiun  the  child 
continues  until  the  latter  is  in  a  condition  to  provide  for  its  own 
maintenance,  and  it  extends  no  further  than  to  a  necessaiy 
support.  The  obligation  of  parental  duty  is  so  well  secured  by 
the  strength  of  natural  affection,  that  it  seldom  requires  to  be 

(a)  Paler't  Honl  PhlloK^hj,  23S ;  Tajlor'i  ElemeDU  of  the  CStU  Lftw,  888; 
Pnflendorfi  Droii  de  la  Nmuk,  b.  4,  c  11,  •ec.  4  and  5. 
(i)  GroUm.  b.  2,  c  7,  mc.  4. 

(d)  PoUer'i  Greek  AotSq.  iL  361 ;  Dig.  28.  2, 80 ;  NoTel,  IIC,  c.  8. 
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enforced  by  huaum  laws.  Acoording  to  the  language  of  Lord 
Coke,  it  is  *'  nature's  profeasion  to  asaiat,  maintain,  and  console 
the  ohild."  A  father's  house  is  always  open  to  hig  children. 
The  beet  feelings  of  our  nature  establish  and  consecrate  this  asy- 
lum. Under  l^e  thousand  pains  and  perils  of  human  life,  the 
home  of  the  parents  is  to  the  children  a  sure  refuge  from  evil, 
and  a  consolation  in  distress.  In  the  inteoseness,  the  lively 
touches,  and  unsubdued  nature  of  parental  affection,  we  discern 
tiie  wisdom  and  goodness  of  the  great  Author  of  our  being,  and 
Father  of  Mercies. 

All  the  proTision  that  the  statute  law  of  New  York  has  made 
on  this  subject  applies  to  the  ease  of  necessary  mtuntenance ;  and 
as  the  provision  was  borrowed  from  the  Bnglitih  statutes  of  43 
Elifl.  and  5  Geo.  I.,  and  is  dictated  by  feelings  inherent  in  the 
human  bi-east,  it  has  probably  been  followed,  to  the  extent  at  least 
of  the  English  statutes,  throughout  this  country.  The  father  and 
mother,  being  of  sufficient  ability,  of  any  poor,  blind,  lame,  old, 
or  decrepit  person  whomsoever,  not  being  able  to  maintain  him- 
self, and  becoming  chargeable  to  any  city  or  town,  are  bound,  at 
theirown  charge  and  expense,  to  relieve  and  maintain  every  such 
person,  in  auoh  manner  as  the  overseers  of  the  poor  of  the  town 
shall  approve  of,  and  the  court  of  general  sessions  shall  order  and 
direct.  If  the  father,  or  if  the  mother,  being  a  widow,  ahall 
abscond  and  leave  th&ir  children  a  publio  charge,  their 
*  eatato  is  liable  to  be  sequestered,  and  the  proceeds-  ap-  *  191 
'plied  to  the  maintenaoco  of  the  children,  (a)  The  statute 
imposes  a  similar  obligation  upon  the  children,  under  like  nronra- 
stances.  This  feeble  and  scanty  statute  provision  was  intended 
for  the  indemnity  of  the  public  against  the  maintenance  of  pau- 
pers, and  it  is  all  the  injunction  that  the  statute  law  pronounoe» 
in  support  of  the  duty  of  parents  to  maintain  their  adult  chil- 
dren, (i)  During  the  minority  of  the  child,  the  case  is  different, 
and  the  parent  is  absolutely  bound  to  provide  reasonably  for  his 

la)  V.  T.  Reviaed  Statute*,  i.  614. 

(b)  See  injra,  20S,  n.  (/).  The  atAtute  Uw  of  New  York,  prior  to  Ihe  Rerised 
SutvMt,  whhA  went  into  opentton  Id  Janniry,  IStO,  extended  thii  legal  inij  at 
ntcettvj  ouUDteoMMe  to  gnmdparaiiti  and  KrandchQdren,  TeciprocaHj.  Thit  U  tiie 
proiiiioB  in  tha  atotnte  cf  43  Sliz,,  ■ad'lt  hai  probkbtr  been  followed,  genenttj.  In  the 
other  state*.  Bea,  to  tbit  purpoK,  4  V.  H.  182 ;  StAtnte  Lawa  of  Conaectlcut,  1784, 
11.96,  andof  I83S,p.  sea;  Aetof  8out)iCirnltna.lIt2;  SBttilej'.SSO.  TheRevlaed 
Statatee  of  Mauachoietta,  of  ISSe,  apesk,  on  Ola  point,  only  of  parent*  and  cUlcbeo. 
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maintenance  snd  educatioa  ;  and  he  may  be  sued  for  necessaries 
fumislied,  and  schooling  given  to  a  child,  under  just  and  rea- 
sonable circumstances,  (c)  The  father  is  bound  to  support  biB 
minor  children,  if  he  be  of  ability,  even  though  tbey  have  prop- 
erty of  their  ovn ;  but  this  obligation  in  such  a  case  does  not 
extend  to  the  mother,  ((2)  ^  and  the  rule,  as  to  the  father,  has 
become  relaxed,  (e)  The  courts  now  look  with  great  liberality 
to  the  circumstances  of  each  particular  case,  and  to  the  respective 
estates  of  the  father  and  children  ;  and  in  one  case,  vhere  the 
father  had  a  large  income,  he  was  allowed  for  the  maintenance 
of  his  infant  cbildreD,  who  hud  still  a  larger  income.  (/)  The 
legal  obligation  of  the  /atlier  to  maintain  his  child  ceases 

*  192    as  soon  as  the  child  is  of  age,  however  wealthy  *  the  father 

may  be,  unless  the  child  becomeB  chargeable  to  the  public 
as  a  pauper,  (a)  The  construction  put  upon  the  statute  of  4S 
Eliz.  renders  it  applicable  only  to  relations  by  blood  ;  and  the 
husband  is  not  liable  for  the  espenses  of  the  maintenance  of  the 
child  of  the  wife  by  a  former  husband,  (()  nor  for  the  expense  of 

(c)  SimptoD  r.  RotwrUon,  1  Etp.  Cas.  IT ;  Ford  e.  FotherBil),  lb.  211 ;  SUntixi  v. 
WillMn,  S  Day,  ST ;  Vu  ValknibaiiEli  v.  Wation,  18  Johtu.  480. 

(<f)  Hughei  V.  Hughe),  1  Bro.  C.  C.  38T ;  Puliford  v.  HmiEer,  S  Id.  416 ;  Baltj  ■>. 
Banniiter,  4  Mkdd.  27G ;  Whipple  v.  Dov,  2  Miie.  416 ;  Dairei  tr.  Bowanl,  4  Mau.  97. 

(c)  If  the  father  be  without  meana  to  maintain  ind  educate  hii  children  according 
to  their  (ulnre  expeetatlona  in  life,  courti  of  eqnitj  wilt  InlerpoM  and  make  ui  allow- 
ance oat  of  the  eitate  of  the  children,  and  In  an  urgent  case  will  ereti  bicak  Into  Iba 
principal  of  a  veited  legmcj,  for  the  purpoie  of  educating  an  infant  legatee.  Newport 
V.  Cook,  2  Aihmead,  S82. 

(/)  JerroUe  r.  Silk,  Cooper,  Eq.  62.  See  alio  Haberl;  r.  Tarton,  14  Vei.  4M. 
HaMachnaetta  Rerited  Statntet,  1B86,  pt  3,  tit.  T.  c.  T8,  are  to  the  Mtue  effect.  U 
an  Infant  hecomet  entitled  to  a  iiun  of  money  during  infancy,  the  Court  of  Chaocery, 
on  tlie  application  of  the  father,  will  order  a  reference  in  reipect  to  the  future  main- 
t«Dance  of  the  child  out  of  the  fund ;  but  It  la  aot  uaual  to  tnake  «ucb  an  allowaoce 
letRMpecUrely.     I  Tamlyn,  S2. 

(n)  Pariah  of  St.  Andrew  r,  Uende*  de  Breta,  1  Ld.  RaTin.  609. 

(b)  Tubb  B.  Han-Uon,  4  T.  R,  IIB ;  Gay  d.  Ballon,  4  Wend.  408.  But  now,  by  the 
Eogllih  atttttte  of  4  t  5  Wm.  IV.  c.  T8,  »ee.  5T.  the  person  who  marries  a  woman, 
the  Diothcr  of  legitimate  or  illegitimate  children,  beeomet  liable  to  maintain  them  aa 
P«rt  of  hii  family,  until  the  age  of  lixteen  yeara,  or  until  the  death  of  the  mother. 
[Bee  Banij  v.  Alberton,  T  Q.  B.  D.  264.] 

■  See  193,  n.  1.    The  langtiage  of  the  Burke,  4  Sandf.  Ch.  SIT ;  Watt*  e.  Slede, 

test  mutt  be  takea  to  apply  only  to  quet-  IB  Al«.  616 ;  Raowme  r.  Bnrgeaa,  L.  R, 

tlon*  ariah)g  between  the  father  and  child  8  Eq.  TTSi    Caraiicbael  d.  Uugbea,  SO 

a«  to  an  allowance  to  the  parent  out  of  Law  J.  v.  «.  Ch.  SSfl ;  fl  E.  L.  &  Eq.  Tl ; 

flie  chlld'a  proper^,  ai  to  which  lee  Hat-  \In  n  Keniaon'a  Tmta,  12  L.  R.  Bq. 

tend  Kane,  S  Barb.  Ch.  ST5;  Matter  of  432.) 
[288] 


^d  by  Google 


LSCT.   XZIZ.]  OF  THE  BIOHTS   OF  PERSONS.  *193 

the  maintenance  of  the  wife's  mother,  (c)  If,  however,  he  takes 
the  wife'd  child  into  his  own  house,  he  is  then  considered  as 
standing  in  loco  paretUia,  and  is  responsible  for  the  maintenance 
and  education  of  the  child  so  long  aa  it  Uvea  with  him ;  for,  by 
that  act,  he  holds  the  child  out  to  the  world  as  part  of  his 
family,  (cf)  There  was  great  force  of  reason  and  justice  in  the 
extrajudicial  dicta  referred  to  in  the  case  in  Strange,  that  the 
husband  ought  to  maintain  the  parents  of  his  wife,  if  he  was 
able,  and  they  were  not ;  because  the  wife  was  liable  before  mai> 
lif^e  to  support  them,  and  her  personal  property  and  the  use  of 
faer  real  estate  passed,  by  the  maiTiage,  to  her  husband.  But  the 
statute  does  not  reach  the  case ;  and  when  the  wife,  by  her  mar^ 
riage,  parts  with  her  ability  to  maintain  her  children,  she  ceases 
to  be  liable ■  (e)  If^  however,  the  wife  has  separate  property,  the 
Court  of  Chancery  would,  undoubtedly,  in  a  proper  case,  make  aa 
order  chaining  that  property  with  the  necessary  support  of  her 
children  and  parents. 

A  father  is  not  bound  by  the  contract  or  debts  of  his  son,  even 
for  articles  suitable  and  necessary,  unless  an  actual  authority  be 
proved,  or  the  circumstances  be  su£Scient  to  imply  one.  Were  it 
otherwise,  a  father  who  had  an  imprudent  non  might  be  prejudiced 
to  an  indefinite  extent.  What  is  necessary  for  the  child  is 
left  to  the  discretion  of  the  parent ;  and  where  *  the  infant  "  193 
is  tui  potestate  parentis,  there  must  be  a  clear  omission  of 
duty,  as  to  necessaries,  before  a  third  person  can  interfere,  and 
furnish  them,  and  charge  the  father.  It  will  always  be  a  ques- 
tion for  a  jury,  whether,  under  the  circumstances  of  the  case,  the 
father's  authority  was  to  be  inferred,  (a)  If  the  father  suffers 
the  children  to  remain  abroad  with  their  mother,  or  if  he  forces 
them  from  home  by  severe  ua^e,  he  is  liable  for  their  neces- 
saries. (J)  •    And  in  consequence  of  the  obligation  of  the  father 

(c)  Rex  V.  MDDden,  1  8tr.  190;Fntoi>.  Biown.lMtu.  6T6;  Anon.,  SH.T.Lcgal 
Obwmr,  864. 

(if)  Stone  B.  Carr,  8  E>p.  1 ;  Lord  EllcnboroaBh,  in  Cooper  «.  KUrtiii,  4  E«it,  S3. 

(<)  BilluiKilej  E.  Critoliet,  1  Bro.  C.  C.  SOS;  Cooper  r.  Martin,  4  Eut,  16. 

(o)  Baksr  o.  Keen,  2  Sidrkle,  601 ;  Van  Valkenbargh  v.  Wataon,  18  Jolma.  480  j 
Hortimore  b.  Wright,  S  U.  £  W.  482. 

(b)  Lord  EldoD,  in  Bawlyiu  tr.  Van  Djke,  3 E<p.  252;  Slaoton  *.  WUlaon,  8  Da;, 

1  Pamd  and  Child.  —  {a )  Dutj  (u  i^>.  e»tiibli<)ied  that  except  nnder  the  opera- 
port. —  It  hat  been  nid  bj  Cockbarn,  tion  of  the  poor  law,  there  i«  no  legal 
C.  J.,  in  a  dlnenting  opinion,  to  be  well    obligation  on  the  part  of  the  btber  to 
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to  prorkte  for  the  rowDtenance,  and,  in  eome  qualified  degree,  for 
the  education  c^  his  infant  children,  he  ia  en^tled  to  the  custody 

81.    TboQgfa  the  fMthe>  \>e  liAbla  far  neceMtirlei  tnppUed  ti>  bu  child  withont  hit 
conaest,  became  ha  ia  bound  to  support  him,  tnd  li  eotitled  to  hie  tnvicea,  jet  % 

guudUn  i<  not  N  IUbl«.    Call  v.  Ward,  i  Watt*  &  8. 11& 

Diahitain  hia  child,  unlett  the  neglect  to  469,  iideartolhemnie  point,  and  Jerrl^ 

do  10  should  bring  the  crm  niibln  the  C.  J.,Mir^''If  afatlicrtornBhlaMRi  apoa 

criininal  law.    CiriJlj  there  ii  d«  audi  the  vorld,  the  md's  only  rewxirce  in  the 

obligation.     And  he  citei  Parke,  B.,  in  abaence  of  anytbing  to  stiow  a  contract 

Morlimotei>.Wright,SM.&W.  482,488,  on  the  father's  part,  ii  to  apply  to  the 

to  the  same  effect.     Btmltj  b.  Forder,  parish,  and  tircn  the  proper  steps  will  be 

L.  K.  3  Q.  a  GG»,  606.    In  this  case,  ta  taken  to  enforce  the  perfnrnutnce  of  the 

be  sure,  the  majority  of  the  court  held  parent'i  legal  duty."   Gordon  u.  Potter,  17 

the  defendant  liable  to  a  third   person  Vt.1348;  Itaymond  i>.  Loyl,  10  Barb.483; 

for  neoesaanes  lupplied  for  liia  child  on  Chiicott  n.  Trimble,  IS  Barb.  S02L     Thet« 

tlie  order  of  his  wife.     But  tt  was  on  the  are  dkla,  more  or  less  considered,  to  a 

ground  that  a*  abe  was  justifiably  liTing  contrary  eflbct  In  seTeral  American  case* 

separate  from  her  husband,  and  had  the  Dennis  v.  Clark,  2  Cuiii.  817,  353;  We^ 

custody  of  hsr  child  under  statutory  au-  ti.   tferrow,  40   Me.   151 ;   Townsend  a. 

tborily,  the  reasonable  expenBCs  itl  the  Bumham,   3-^  S.   H.   270;   Cromwell  v. 

child  were  part  of  her  teasonnble  ex-  Benjamin,  41  Barb.  668;  FItlei  v.  Fitter, 

penset ;  and  in  the  opinion  of  the  court,  sa  Pena.  St.  ISO.  ^ 

by  Blackburn,  J.,  it  it  Intimated  that  a  {b)  Ai^A/toScmbss,  — Andithaabeea 

fitUier'a  legal  obligation  to  lupport  his  laid  tliat  It  is  in  consideration  of  the  dntj 

cliild  ii  not  moce  than  to  supply  such  food  to  furnish  adequate  aapport  to  his  child 

and  clothing  aa  are  necessary  fur  health,  dming infancy,  that  the  fvtherhas  aright 

lb.  664.     See  Reynolds  n.  Sweetaer,  16  to  the  child's  aenices,  or  to  their  vain* 

Gray,  7&    Sbelton  i;.  Springett,  11  C.  B.  if  rendered  to  a  third  pereon.    [Qrand 

z>  That  there  is  no  legal  obligation  to  instance,  may  make  an  allowance  to  tha 

support,   see   Freemnu   v.   Robinson,  .38  parent  out  of  the  infant's  estate  for  the 

N.  J.  L.  383 ;   McMillen  v.  Lee,  78  HI.  support  of  the  latter,  whenever  the  pai^t 

443.    But  Bee  Furman  s.  Van  Site,  66  la  unable  to  mpport  the  child  In  Its  proper 

K.  T.4S6,43B;  Holtzman  s.  Caitteman,  position.   The  earnings  of  the  diild  belong 

8  McArth.  55S,     In  general,  If  support  is  to  the  father,  unless  the  child  ia  emand- 

f urnished  by  a  parent,  even  though  he  be  pated.     Donegao  v.  Davis,  06  Ala.  86! ; 

also  guardian,  or  by  one  standing  in  lam  Wright   t>.    Dean,  79  Ind.  407  ;   Grand 

parv)i(/(,  as  a  step-father,  it  ia  presumed  to  Rapida,  &c.   R.   R.   Co.  n,  Sbowma,  71 

be  foniiahed  grataitonaly,  and  no  allow-  Ind.  461.     On  the  death  of  the  lUbtr  the 

ance  la  to  be  made  for  It.    Smith  v.  Rogers,  same  right  to  serrlcea  rest*  In  the  mother. 

21   Ksn*.  140  ;  Horton's  App.,  M  Penn.  Furman  v.  Van  Site,  60  N.  T.  4S6.     Bnt 

St.  02 ;  Qenlet  n.  Weiaer,  64  Iowa,  691 ;  see  dissenting  opinion  of  Allen,  J. 

BnHte   B.   Turner,   86  N.   C.   600  ;   Mc-  Wliere  services  were  rendered  by  a 

Knight's  Es'rs  i.  Walah,  8  C.  E.  Green,  child  who  waa  of  age  and  married,  but 

ISG  ;   Waiting's  Case,  86  N.  J.  Eq.  106,  lived  with  the  fatlier,  they  were  held  pre> 

andiMte.    But  the  tame  authoritie*  hold  tnmably  gratuitou*.    Hotick  a.  Hottck, 

that  the  court,  if  applied  to  in  (he  fint  99  FOid.  St  663. 
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of  llieir  pti-tsoDd,  and  to  the  value  of  tlieir  labor  and  eervices. 
There  can  be  no  doubt  t^t  this  right  in  the  father  U  peifeet, 

Rnpi(lB,£c.  B.R.  Co.  v.  Showen,  71  Ind.  260,203.  But  the  roother  it  aaid  to  b* 
451.]  {Contm,  00  N.  U.  COl,  ia/ra.]  But  entitled  u  guardian  b;  nortntc  ot  hei 
tliis  is  (ho  extent  of  tlie  falher'i  right,  children  under  U,  »(lor  lier  lintbuid'a 
lie  onnot,  forinitance,  recovtir  a  bountj  destli.  In  n  Muoiv,  11  Ir.  Com.  Law, 
iac  the  ion  for  enliitineiil,  for  that  is  a  l.i=  Altiiongh  tlie  Mrict  doutrine  of  tba 
gift  and  not  wagei.  Banks  d.  Conant,  conimon  law  (tec  In  re  Haicewill,  12  C.  B, 
It  Allen,  407;  Mean  i;.  Bickford,  1>5  Me.  223)  wai  auerted  in  Jolinion  v.  Teirj-, 
^B ;  Abbott  r.  Convene,  A  Allen,  S30,  ivpra,  and  it  ira#  there  laid  tliat  a  failwr 
6SS.  WhateTer  the  ground,  the  right  to  tould  not  bar  hlmiclf  from  asMrting  iiia 
recuTcr  for  the  Bcrriccs  ot  a  minor  son  right  by  contract  or  otherwiie  (see  alaa 
was  extended  to  a  wldov,  in  a  case  nhere  Vaniittart  d.  VansitUrt,  4  K.  £  J.  <^ ; 
the  son  had  been  maintained  by  her,  had  2  Da  G.  &  J.  240,  and  case*  cited ;  Ham- 
no  guardian,  and  had  rendered  the  ser-  itton  v.  Hector,  L.  H.  0  Cli.  701 ;  In  n 
»lce>  bj  her  permission.  Matthewson  d.  Andrcirs,  L.  R.  8  Q.  B.  163),  ttio  equity 
Perry,  37  Conn.  435 ;  lUmmotid  e.  Cor>  blc  principles  statoU  in  tho  text,  IM  (sm 
bctt,  60  N.  H.  001.  Compare  Boynton  i>.  as  to  chani^ry  gunnliitna,  petl,  Icct.  30), 
Clay,  08  Me.  236,  where  the  ion  recovered,  are  repeated  In  Duoiain  r.  Gwynne,  10 
It  is  fnrther  said  tliat  the  father's  riglit  Allen,  270,  271 ;  and  in  tliat  case  suuii  ■ 
to  his  child's  services  may  be  forfeited  by  contract  by  a  nife  wlio  liad  tlie  lawful 
misconduct,  and  it  may  be  transferred  to  custody  of  tlic  ctiiidreD  waa  considered 
tlie  minor  either  by  contract  or  by  gift,'  not  to  be  necessarily  vidd,  ns  to  ciTlier  hw 
but  a  gift  it  rerocablc  until  acted  upon,  or  her  husband.  See  Albert  r.  Peny, 
Abbott  V.  Converse,  tupra.  Sec  Beg.  v.  1  MeCarter,  MO.  And  such  a  cnntravl 
Selbomc,  2  El.  &  EL  2TG.  As  to  seduc-  by  a  father  was  thought  valid  where  lili 
tlou,  see  20t>,  n.  1.  conduct  to  the  child  Iwd  been  very  groM. 
(e)  CuUody.  —  \t  Is  further  said  that  Swift  v.  Swift,  34  Bcav.SOO;  s  0.31L.J. 
the  exclusive  right  of  the  hther  to  the  Ch.  SOOj  affid.ib.  304.  A  striking  lllusMh 
custody  of  the  child  arises  from  the  same  tioa  of  Uie  discretion  now  exercised  by  tba 
consideration.  Johnson  v.  Terry,  34  Conn,  courts  is  found  in  Matter  of  Neal,  3  Am. 


X*  The  question  of  custody  under  the  40.    In  tite  recent  eases  In  this  countij 

English  statutes  now  lies  almost  entirely  the  courts  have  exercised  a  similar  dis- 

within  the  discretion  of  the  court     Sym-  cretion,  and  have  been  governed  malnljr 

iDgton  V.  Symington,  3  L.  R.  H.  L.  Sc  \>y  considcratinni  as  tn  the  welfare  of  th» 

416;  I»  It  TBylor,4  Ch    D.  ]l)7;  In  rt  children.    Torrie  c  CoiHe,  42  Mich.  GOO; 

Goldsworthy,  2  Q  B.  D.  76 ;  Tlie  Queen  McKim  ».  HcKim,  12  R.  I.  4fl2 ;  i.  c.  34 

V.  Nash,  10  Q.  B.  D.  454.    The  court  will,  Am.  Rep  604  nnd  note ;  English  c  Enp 

however,  follow  the  common-law  rolei,  llsh.  32  N  J.  Eq  7.58;  Matter  ot  Borl,  39 

unless  reason  is  shown  to  the  contrary.  Knns  308;  Mc'Shan  i;.  McShan.  Ofl  Misi. 

CfiKs  lupra.     In   Symington  v.  Syroing-  413;  Matter  of  Welch,  74  N.  T,  200.    8e» 

ton.  supra,  the  custody  of  the  ions  was  Csrr  v.  Carr,  OS  Gratt.  168.    In  D'Altoo 

committed  to  the  father,  and  that  ot  the  r.  D' Alton,  4  P.   D.  B7,  and  Matter  of 

daughters  to  the  mother.     In  The  Queen  Bort,  iiipra,  the  cnstody  was  given  to  a 

»  Kash,  the  tiatnr«l  right  of  the  mother  third  person  instead  of  to  either  parent. 

n  illegitimate  child  to  its  ciutoily  was  See  also   Hcinemann's  App.,  66  Feiuk 

~     Sec  also  Nine  r.  Btarr.  8  Or.  St.  112. 
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while  the  child  is  undei  the  Hge  of  fourteen  years.     But  as  the 
father's  guardianship,  by  nature,  continues  until  the  child  ha« 

[aw  Re*.  678,  where  the  father  hmd  been  some  caiM  be  glTen  to  the  nmth«'.   Bue- 

foJIly  of  no  fftoK.   See  In  n  Goodenoush,  ley  v.  Forder,  DomtUn  ».  Owyiine,  Statt 

19  Wit.  ST4;  Stmte  v.  Libbej,  44  N.  H.  v.  Baird,  In  n  Hoore,  fpra;  Thoin»»  f. 

m\;  Inn  Pool,  14  Lsvr  Rep.  VOA.i*    M  TIioidm,  5  C.  E.  Green,  97.    In  one  cace 

(o   the  choice   allowed  the  infant,  —  in  tlie  IJ^glish  conrt  far  matrimonial  canae* 

England,  whatcTer  the  precocity  of  tlie  denied   the  custody  of  the  children  to 

child,  a  girl  Dp  to  aiiteen  hai  no  diicre-  either  parent,  on   the  pvund  of  their 

don  to  concent  to  leaving  her  father,  and  nnfitneai,  and  gave  it  to  a  third  pcnon. 

be  may  have  her  delivered  np  to  him  Chetwynd  r.  Chetwypd,  8K  Law  3.  Mat 

on  hahrai  eorpia.    Reg.  b.  Howet,  8  El.  &  Ca*.  21. 

El.  3S2.     But  aevlnrt  ConDOT,  16  Ir.  C.  (if)  Edueatim.^The  general  princtple 

L.  113,  where  fourteen  wa*  held  the  age  a«  to  religion*  education  ii  that  a  child  ii 

t4  dMcr^ioD  for  a  boy.    Hyde  e.  Hyde,  to  be  educated  in  tlie  religion  of  iti  father, 

mth.3.  Mat.  Ca«.  160.     McDtal  capacity  HawkiworCh  d.  Hawkiwortli,  L.  R.  8 Ch. 

ha*  been  thonglit  an  important  coDBide>  G39;  Auatln  t>.  Austin,  34  L.  J.  k.  a.  Ch. 

ation.     CuTtia  v.  CurtU,  fi  Gray,  6E6 ;  499;  [fa  n  Agar-Ellia,  10  Ch.  D.  49;  A 

/■  n  Ooodenough,  tupra.    Other  caaei,  in  n  Agar-Ellb,  24  Ch,  D.  317 ;]  lee  Skin- 

which  tlie  propriety  of  the  nte  of  kabroM  tier  v.  Orde,  L.  R.  4  P.  C.  SO;  althongk 

etrpm  U  alto  conildered,  are    Stale  v.  in  a  cave  which  hat  tince  been  thought 

Baird,  3  0.  G.  Green,  1B4 ;  4  C.  B.  Green,  to  have  gone  rather  far,  wberv  a  child 

481 ;  State  i-.  Rtchardaon,  40  N.  H.  S7S ;  had  already  reached  the  age  of  nine,  and 

State  V,   Bankt,  SG  Ind.  4BG;    Reg.   p.  had  acquired  a  atrong  preference  for  the 

Clarke,  7  El.  ft  Bl.  ISli;  In  n  Andrewt,  religion  of  liii  mother,  who  wai  hit  giuw 

M^rw ,- ;nit,  206,  and  notei.    Both  In  Eng-  dlan,   the   court   declined   to   interfere, 

land  and  in  many  of  tlie  Cnited  States,  Slourton  v.  StourtOD,  B  De  O.,  U.  *  0. 

dther  ai  the  reault  of  legislation  or  with-  70a  z* 
oat  It,  the  Gottody  of  the  children  may  in 


«»  The  courts  have  gone  very  far  in  righlt.    It  does  not  transfer  hit  right*, 

tefusing  to  allow  a  fntlier  to  regain  the  but  leaves  the  court  tree  to  consult  ilm- 

onstody  of  a  child  ivhlcli  he  had  vnlunta-  ply  the  [nlerests  of  the  child  as  to  cottody 

rily  surrendered  when  it  seemed  againtt  md  educntion.     In  n  Besant,  11  Ch.  D. 

the  best  Interest  of  the  child.     Clisptky  G08. 

■».  Wood,  28  Knns.  6C0 ;  *.  c.  <0  Am.  Rep.  **  *«  "gromimt  by  •  father  to  relli»- 

821  and  note ;  Verwt  v.  Ford,  37  Ark.  27.  qn"h  the  control  of  the  reltgioui  edaca- 

Comp.   Matter  of  Scarritt.  76  Mo.  685.  tion  of  his  child  It  invalid;  but  the  right 

See  Moore  i-.  Chrittlan,  60  Mitt.  408;  may  be  abandoned,  and  then  the  court 

Clark  r.   Bayer,  32  Ohio   St.  290.     In  will  conrider  simply  the  Interests  of  the 

Bentley  <-.  Terry,  60  Ga.  666,  it  wat  held  children.     Andrews  r.  Salt,  B  L.  R.  Ch. 

that  a  contract  traniferring  such  custody  822 :  7n  re  CTarfce,  21  Ch.  D.  BIT.    And  It 

was  valid  and  IrrerocaMe.    Such  a  con-  would  seem  that  where  ihe  welfare  of  the 

tract  is  now  valid  by  statute  in  Fjigland,  children  abmlutcly  requires  it,  a  father 

■ubject,  however,  to  the  right  of  the  court  may  be  restrained  from  interlercnce  even 

to  refuse  to  enforce  It  If  it  it  contrary  (o  without  an  abandonment  being  ahowa 

fte  intereat*  of  the  children.   But  tuch  a  ft  rt  Griroea,  11  Ir.  R.  Eq.  466. 
contract  only  deveata  the  father  of  hi* 
£242] 
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arrived  to  foil  age,  and  as  be  is  entitled  by  statute  to  coDstitnte 
a  testamentary  guardian  of  tiie  person  and  estate  of  bis  children 
□ntil  the  age  of  twenty-one,  tbe  inference  vould  seem  to  be,  that 
he  was,  io  contempUtion  of  the  law,  entitled  to  the  custody  of 
the  persons,  and  to  the  value  of  the  service  and  labor,  of  his  chil- 
dren, during  their  minority.  This  is  a  principle  assumed  by  the 
elementary  writers,  (c)  and  in  several  of  the  judicial  decisions,  (^d) 
In  Gale  v.  Parrot,  (e)  it  was  observed,  that  if  the  minor  was 
eloigned  from  the  parent,  he  might,  of  necessity,  be  entitled  to 
receive  the  fruits  of  his  own  labor,  and  that  it  would  require  only 
slight  circumstances  to  enable  the  court  to  infer  the  parent's 
oonsent  to  the  son's  receipt  and  enjoyment  of  his  *own  *194 
wages.  The  &ther,  says  Blackstone,  has  the  benefit  of  his 
children's  labor  while  they  live  with  him,  and  are  maintained  by 
hiro;  and  this  is  no  more  than  he  is  entitled  to  from  his  appren- 
tices or  servants,  (a} 

Tbe  Either  may  obtain  the  custody  of  his  children  by  the  writ 
of  hahea*  corpttit  when  they  are  impi-operly  detained  from  him ;  (&) 
bat  the  courts,  both  of  luw  and  equity,  will  investigate  the  cir- 
cumstances, and  act  according  to  sound  discretion,  and  will  not 
always,  and  of  course,  interfere  upon  h<J)eaf  corjmt^  and  take  a 
child,  though  under  fourteen  years  of  age,  from  the  possession  of 
a  third  person,  and  deliver  it  over  to  the  fatlier  against  the  will  of 
the  child.  They  will  consult  the  inclination  of  an  infiint,  if  it  be 
of  a  sufficiently  mature  age  to  judge  for  itself,  and  even  control 
the  right  of  the  father  to  the  poBsessioD  and  education  of  his 
child  when  the  nature  of  the  case  appears  to  warrant  it,  (c) 

(c)  I  Bl.  Cmdib.  4fi8 ;  RMTe*!  Donmtle  BeUf Inni,  SM 

(if)  Dftjr  p.  Everett,  7  MMa.  146 ;  Benion  *.  Remington,  3  Han.  IIS ;  PlmnineT  k 
Webb,  4  Hiuon,  380.  Ths  f*(ber  mtt;  mtintabi  luit  Id  the  ftdmiraltj  for  tlw  wigM 
of  a  minor  M>n,  enrned  In  a  Dwrillme  •errice. 

(()  1  N.  H.  28. 

(a)  lBI.CbnHn.45S.  A fatlicr may, byagrceoieMwith hii  Tninorchild.rellnqniBb 
to  the  child  the  riglit  which  he  wonld  otherwiM  haxe  to  hit  lerrice*,  and  anthortie 
tboM  who  emplaj  him  to  paj  him  hit  oirn  caminga.  Jeaoej  r.  Alden,  IS  Hati.  STG ; 
Wliittng  ».  Earie,  8  Pick.  201 ;  Bnrlingatne  v.  Burllnfiame,  T  Cowen,  92 ;  Mona  ■. 
Welton,  6  Conn.  547 ;  VaTnrjr  n.  Yoang,  11  Vt.  268;  Tillotton  v.  McCriltit,  lb.  477. 
The  father  i*  not  entitled  to  the  wagei  of  a  ion,  nor  to  a*otd  hli  reaaonable  contracla, 
when  he  leparatea  from  the  mother  and  leam  the  ion  onder  her  <»re.  Wodel)  ». 
Coggeahall,  2  Met.  89.  The  ion,  In  taeh  eavi,  maj  laaka  a  ralid  ipecial  contraot 
with  hit  empk^er.    ChAsosv.  Phillip*,  1  Vt.41. 

(A)  TIte  Ring  r.  De  Hanne*ille,  6  Eait,  221. 

(e)  Aicher'a  Caw,  1  Ld.  Ttajm.  ff73;  Rn*.  Smith,  2  Str.  M3;  Rex  ».  Delaval, 
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*  195    *  The  father  mnj  also  maintain  trespass  for  a  tort  to  ao 
infant  child,  providetl  he  can  show  a  loss  of  service,  for 
that  is  the  gist  of  the  action  by  the  father,  (a) 

8  Bnrr.  1434 ;  Connnon wealth  e>.  Addicki,  C  BInne}',  630 ;  The  c«ie  of  M'DowIm, 
8  Johot.  32S;  Common wenlih  c.  Nutt,  1  Browne  (Penn.).  14Si  Ozanne  v.Delilc,  17 
Htftin  (La.),  32;  HiiEtcr  at  Wollilanecraft,  4  Johns.  Ch.  BO;  Crcnze  r.  Hunter, 
2  Coz'i  Cmc^i,  24-2;  De  Manneville  v,  De  HanneTJIle,  10  Vn.  52 ;  In  the  matter  of 
Mitchell,  R.  M.  Charlton  (Ga.),  494.  In  rt  Ann  Llo^d,  S  Mann.  £  Gr.  &4T,  an  ille- 
gitimate thild,  between  elercn  and  twelve  jeara  of  age,  bronght  np  on  luibrat  ra-put, 
being  alloired  to  choote  between  her  mother  and  putatiTe  father,  elected  to  go  to  Iba 
Utter.  Though  the  Court  of  Clianeer;  lins  juriidlctjon  to  control  thefatlicr'i  poMe*- 
lion  o(  hi*  child,  jet  in  England  a  court  of  common  law  hat  no  lueh  delegated 
anthoritj'.  Ex  parte  Skinner,  9  Moore,  278;  M'Ctcllan'i  Caic,  1  Dowt  81.  See  alto 
infra,  220, 221.  In  the  case  of  The  King  i>.  Greenhill.  4  Ad.  &  El.  624,  it  wa«  hctd 
that  (Ac  fathir  wai  entitled  to  the  cnaiody  of  hii  legitimate  children  when  the;  wera 
100  young  to  exercise  a  discretion  ai  to  Ihefr  cuilody.  The  father'*  right  is  superior  ta 
that  of  the  mother,  unlets  it  appears  that  the  child  would  be  exposed  to  L-ruelij  or 
gross  Gorrapiion.  See  tlic  case  of  The  People  d.  Mcrccin,  3  Hill  (N.  T.),  S9f);  to  (be 
same  point,  infra,  206,  note.  Upon  habeat  corpai  the  chancellor  in  England  hat  th* 
same  jurisdictiao  as  a  judge,  and  has  nothing  to  attend  to  hut  personal  III  usage  to 
the  child,  as  a  ground  for  taking  it  from  the  father.  But  when  there  is  a  causo  in 
emirt,  other  circumstances  may  he  considered ;  and  if  the  father  cannot  educate  Um 
child  in  a  manner  iNfloUa  fo  lig  properlf  gloai  loilbg  another,  Ihe  Muri  will  not  permit  Ms 
/afJur  te  Kilh/ald  fim*  it  that  aduealim ;  and  in  a  special  cate  of  the  kind,  cliancerjr 
would  not,  on  the  father's  application,  withdraw  a  child  from  the  custody  of  its  aunt- 
Lyons  r.  Blenkin,  1  Jac.  245;  Lord  Thurlow,  in  Fowel  v.  Clearer,  2  Bro.  C.  C.  GIO, 
a.  r.  Lord  Cotlenham,  in  Campbell  v.  Maekay,  2  Hy.  It  Cr.  31.  expreued  himself 
strongly  on  the  injurious  effects  of  a  permanent  residence  of  English  minors  abroad 
and  he  would  not  allow  an  infant  ward  of  the  court  to  be  remoretl  oat  of  llie  juris- 
diction of  the  court,  except  in  a  case  of  imperatire  necessity.  The  New  York  Revised 
StatDles,  ii.  148,  140,  tec.  60,  have  authorized  tlio  Supreme  Court  to  award  a  Kabeat 
eorpui  on  behalf  of  the  wife,  when  the  hnsband  and  wife  lived  separate,  wllliouC  being 
divorced,  and  to  dispose  of  the  custody  of  minor  children  in  sound  disereiiMi ;  and  the 
chancellor  or  a  Judge  may,  upon  kalitai  nrpia,  recover  and  dispose  of  any  cliild  de- 
tained by  the  Society  of  Sliakers.  So  in  the  case  of  a  suit  by  the  wife  for  divorce  or 
separation,  the  court  may,  pending  the  suit,  or  at  or  after  a  final  hearmg,  a*  occasion 
may  require,  make  snch  order  tor  the  custody,  care,  and  education  of  tlie  children  aa 
may  seem  proper.  Tlie  severity  of  the  rule  in  the  English  courts  of  law.  iliat  ibe 
fatlier  has  an  sbeolnte  control  over  ihe  custody  of  his  infant  child,  however  young, 
and  in  opposition  to  the  wishes  of  the  mother,  and  in  destruction  of  lier  claim  to  tba 
euatody  of  the  cliiht,  lias  been  to  strongly  fell,  that  in  1S37,  Mr.  Scrfrcsnt  TiiIfouTd 
introduced  or  proposed  in  Parliament  a  bill,  to  empower  the  lord  chancellor  and  Judge* 
to  make  orders  relating  to  the  costody  of  infant  children  of  tender  age,  in  cases  wher« 
the  parents  are  living  apart,  upon  the  application  of  either  parent,  or  on  liic  retum 
of  a  writ  of  kahm  carput  issued  At  (he  Instance  of  the  father.  In  Ahrenfeldt  a  Alircn- 
feldt,  before  the  assistant  vic»chnneeHor  of  New  York,  1  Hoff.  Ch  4(17.  in  a  bill  by 
tbe  mother  for  a  separation  from  her  husband  tor  abandonment,  and  s  claim  for  the 
cuttody  of  her  Infant  children,  the  court  considered  it  to  be  Iho  settled  English  law, 
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(2.)  OJ  edaeatity  Childrfn.  —  The  edncation  of  children  in  a  * 
manner  suitable  to  their  station  and  calling  is  another  branch  of 
parental  duty,  of  im|>erfect  obligation  generally  in  tho  eye  of  the 
municipal  Ittw,  but  of  very  gi-eat  importance  to  ihe  welTai-e  of  the 
state.  Without  eoroe  preparation  made  in  youth  for  the  sequel 
of  life,  children  of  all  conditions  would  probably  become  idle  and 
vicious  when  they  grow  up,  either  from  tbe  want  of  good  iostrao- 
tion  and  habits,  and  the  means  of  subsistence,  or  from  want  of 
rational  and  useful  occupation.  A  parent  who  sends  his  son  into 
the  world  uneducated,  and  without  ukill  in  any  art  or  science, 
does  a  great  injury  to  mankind,  as  well  as  to  his  own  family,  for 
he  defrauds  the  community  of  a  useful  citizen,  and  bequeaths  to 
it  a  Dui^ince.  This  parental  duty  is  strongly  and  persuasively 
inculcated  1>y  the  writers  on  natural  law.  (A)  Solon  was  so  deeply 
impressed  with  the  force  of  the  obligation,  that  he  even  excused 
the  children  of  Athens  from  maintaining  their  parents,  if  they 
bad  neglected  to  train  them  up  to  some  art  or  profession.  (?) 
Several  of  the  states  of  antiquity  were  too  solicitous  to  form  their 
youth  for  the  various  duties  of  civil  life,  even  to  intrust  their 
education  solely  to  the  parent ;  but  this,  as  in  Crete  and  Sparta, 
was  upon  the  principle,  totally  inndmisbible  in  the  modern  dvil- 
ized  world,  of  the  absorption  of  the  individual  in  the  bod;  politic, 
and  of  his  entire  sul)jection  to  the  despotism  of  the  state. 

Distinguished  exertions  have  been  made  id  several  parts  of 
modern  Europe,  and  with  which  none  of  the  educational  institu- 

fiiBt  tlw  father  liad  the  right  to  the  ciutodj  of  hi*  chlldrea,  with  tli«  exceptJon  ol 
vei?  tender  tnfuicj,  nnleu  lii«  conduct  wat  luuh  m  to  endanger  tiie  bodiir  or  moral 
weifnre  of  lliem,  or  anj  of  tliem,  and  that  tiic  doctrine  of  the  common  ian  htid  been 
wcalteitcd,  iliDUfch  not  overtiirown,  in  tlic  United  SiHlet.  In  Iho  caae  of  Men^ein  v. 
Tiie  People,  i&  Wond.  ft*,  It  cm  decided,  In  the  Court  of  Erron  of  New  York,  that 
ai  a  general  rale  tlie  fntiier  was  entitled  to  the  cuitody  of  liii  minor  children,  but 
tliat  i[  tlie  parenli  lived  apart,  under  >  voluntnry  teparalion,  and  the  falher  had  left 
tite  infant  in  tlie  cuitody  of  the  niotber,  that  cuitody  would  not  be  traniferred  la  llie 
falher  on  ialmu  rorpta  when  the  Infant  wai  of  tender  age  and  aiuklj  habit,  and  eipe- 
daily  if  the  qualification*  of  the  motlier  for  the  care  were  luperior.  The  deciiion  in 
Ihe  Supreme  Court  wai.  that  the  hnaband  had  the  better  title  and  paramount  right 
lo  the  cuitody  of  hli  minor  children,  in  the  abwnce  of  any  poeitlve  dI«qualillcation  <mi 
hi*  part  for  the  diicliarge  of  hii  parental  dulie*.  and  the  alienlim  of  the  linttkand  wai 
not  luch  a  dtaqnallflcatlon.  The  Conri  of  Error*  «a*  eqnally  decided  on  the  question 
teudiing  tlie  deci*ion  of  the  Supreme  Court,  and  it*  Judgment  waa  con*equently 
aflrmed.    Sec  ako  tlie  CMe  of  The  People  ».  Hen«in.  3  Uill.  iifra,  305,  note  (a). 

at  PulEenJarf.  b.  4,  e.  11.  see.  6;  Faley'*  Moral  FhOoaopliy,  234,  223. 

(r)  Plntarehi  UU  of  Solon. 
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*  UoiU  of  antiquib;  are  to  be  compuwd,  f<i»  tbe  iotroductiou 

*  196  of  elementary  *  iDstruotioD  acoeasible  to  the  youog  of  all 
elasaes.  This  has  been  the  oaiie  particularly  in  Denmarkt 
Norway,  Swedea,  Pruawa,  Home  parts  of  Germany,  and  Switzer- 
land, (a)  The  AuBtrian  empire  in  diatinguitshed  for  an  organi&ed 
system  of  popular  instructioD,  under  the  late  Emperor  Francis, 
pervading  all  clasaea  of  the  people.  The  university,  the  doseia 
gymnasium,  the  commercial  academy,  and  the  primary  village 
sobools,  with  licensed  normal  teachers,  in  a  main  degree  are 
gratuitously  open  to  all.  The  entire  supervision  and  control  of 
the  whole  system  resides  in  the  government,  which  directs  the 
course  of  instruction  and  the  books ;  and  no  person  is  competent' 
to  hold  any  office,  or  exercise  any  oalllng,  who  has  not  been 
educated  within  the  realm.  Like  Prussia,  Austria  offers  educa- 
tion to  all ;  but,  not  like  Pmseia,  she  compels  it  upoti  none,  except 
by  indirect  influence.  Slie  combines  education  with  religious 
instruction,  but  allows  Protestants  and  Jews  to  have  their  sep- 
arate rehgious  instruction  upon  very  tolerant  principles,  (i)  In 
this  branch  of  political  economy  Scotland  attained  to  early  and 
honorable  preeminence.  In  1616,  the  Scotch  Parliament  adopted 
incipient  measures  for  settling  and  supporting  a  common  school 
in  each  parish,  at  the  expense  of  the  heritors  or  landed  proprietors. 
By  the  statute  of  1633,  the  assessments  for  the  support  of  the 
parochial  schools  were  to  be  made  by  the  heritors  of  the  pariah, 
and,  on  their  refusal,  by  the  majority  of  the  inhabitants.  The 
statute  of  1646  rendered  the  assessment  compuleory  on  each 
parish,  for  the  purpose  of  building  a  scboolhouse,  and  electing 
end  supporting  the  schoolmaster.  Tliough  this  latter  statute  wu 
repealed  at  the  restoi'ation  of  Charles  II.,  it  was  feenacted  by  the 
Scottish  Parliament  in  1696 ;  and  this  excellent  school  establish- 
ment and.plan  of  national  instruction  has  had  a  propitious  influ- 

(o)  Norwaj  and  Sweden  ve  hlghl;  ediuMted  oonntriea  In  elemeDUrjr  Ittratag; 
Mid  their  [Mrtih  acboob  we  unironal  ftnd  escailent  IaIuc'i  Norway,  4M  t  Laiug^ 
Sweden,  426. 

fb]  Mr.  TnmbuU,  In  hii  work  on  Anttria,  and  which  !■  one  ot  the  beat  EokUA 
booki  eitiint  on  Hie  aoclal  and  |K>lltlcal  condition  of  Aiutria,ia7i  that  three  flfthaof 
the  juvenile  populaiian  of  the  Aoitrian  empire,  with  the  exceptiOD  of  Bungarj,  aati»- 
ally  receive  tcholailiu  iDitraalion.  And  at  the  •y*lem  ot  education  li  uniform,  mild, 
Mientlallj  ptactical,  free  from  elaitcmeiit.and  withont  the  induiiienoe  or  permiaaioa 
of  anj  daring  ipeoulatlon  or  vagariei,  political  or  rell^ui,  it  conduoe*,  according  to 
Ur.  Tunibull,  to  form  the  moit  patient,  mild,  orderly,  iMierolent,  and  happy  peopb 
oa  the  face  of  the  globe.  See  TunibuU'a  Anattla,  IL  u.  B,  «L  Loodoo,  lUO. 
[£46] 
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ence  on  the  moml  and  eDterprisiog  character  of  the  nation,  (tf^ 
The  eshtblishment  of  common  Bchools,  and  provision  for  the  edu- 
cation and  Rupply  of  competent  teachers,  in  the  Prussian  dominiona, 
by  Frederick  II.,  was  surprisingly  liberal,  and  slied  lustre  on  his 
reign.  He  began  the  system  in  1760,  sod  some  years  afterwards 
directed,  by  ordinance,  that  a  school  should  be  kept  in  every  vil- 
lage,  and  subsistence  for  the  school  and  the  master  raised  by  a 
school  tax  levied  on  the  lord  of  the  village,  and  the  tenants  witli- 
out  distinction.  The  boys  were  to  be  sent  from  their  sixth  to  their 
thirteenth  year,  whether  the  parents  were  able  to  pay  the  school 
tax  or  not ;  aod  the  parent  or  guardian  was  doubly  taxed  who 
neglected,  without  sufficient  cause,  to  send  his  child  or  pupil,  (d) 

(e>  Dr.  Canie'i  Lite  of  Bam*,  t.  App.  No.  1,  sotc  a.  Thii  dcfut  writer  Mjl 
that  he  gmre  hU  itatemeDt  of  the  Iiiitoi7  of  Qu  Scottiih  Iftwt  apon  "  UDqnettloiiaUt 

IJ)  Adanu'i  Lectnrei  on  Sile«l*,  861-372.  In  the  more  receot  uid  more  gmaai 
FnueUn  ijateoi  of  conimun  luhooli,  mnd  coercive  popalM  initrBCtlon,  the  doty  of 
paienU  to  (end  their  childrea  lotuliool  itmforced  b;Uw,  Ekch  commune  or  p*rUi 
it  botind  to  mainuin,  at  iti  own  expetue,  an  elemmtar;  or  pritmrf  nAtvi,  by  proTbt 
lug  a  •nJtable  lalaiy  to  the  tchoolniuter,  and  a  good  tclKiolhouM  properly  luppliod 
with  boofca  and  other  mean*  of  initraction.  Every  town  miut  lupport  ooe  or  more 
taiyitr  KkanU  of  a  loinewhat  higher  order.  Thii  interference  of  goTernmeot  In  the 
imiiiation  of  a  ayiteiD  of  cocrclTa  initructioii  in  the  common  tuhooU  wat  in  nee  ia 
Germany,  Scotland,  and  New  England,  in  the  17th  century ;  and  it  haa  been  foun^ 
by  experience,  that  coercion,  in  lome  Indirect  way  at  lea*t,  i«  neceasary  to  imnre  the 
teqnialte  edneatlon  to  the  lower  clawea.  The  sjnnaua,  orculhgt*.  In  Fruieia,  m* 
principally  eapported  at  the  eapenie  of  the  atate.  Primanf  Hwuiiarin,  or  Donnal 
Kboola,  for  the  training  of  tehoolmoaten,  are  provided,  and  lapported  partly  at  the 
expecne  of  the  itate,  and  partly  at  tlie  expeote  of  the  departmenla. 

Each  commnne  hai  iti  tuperlntcndlng  committee,  of  which  the  maglitralei  of  the 
eommnne  conatitute  a  part.  The  law,  under  elrong  praaltiei,  Impoui  upon  parent* 
the  obligation  of  lending  their  children  to  «cbool ;  and  the  law  of  1819  li  applied  la 
•U  the  ten  provincei  of  the  Pmwian  dominion.  A  large  proportion  of  the  regulation^ 
taforccd  Ly  the  law  of  1819,  were  contained  in  enactment!  of  the  date  of  171S  and 
173S;  and  thiiayitemof  public  inatmction  hM  elevated  the  German  people  to  a  hi^ 
rank  in  theecaleof  intelligence.  Manyolherllateibeildei  Prunia,  inchaa  Bavarb^ 
Baiony,  Heaae-Caurl,  Saie- Weimar,  Nauan,  Wurtemburg,  and  Baden,  hare  followed  , 
Ibe  same  coerdre  lyitem ;  and  through  the  exertioui  of  M.  Caaio,  the  diitinguithed 
French  proreeeor,  the  Pruwian  lyitem  of  popular  Inttmctlon,  at  digetted  by  law  la 
1810,  and  capeclally  ihe  tyilem  of  primary  normal  ichouli  for  educating  tchoolmattei^ 
hat  been  Introduced,  and  esaentialty  adopted  in  France,  in  the  beginning  of  188& 
Theee  normal  ichoolt  have  been  found  the  moat  efficient  meant  of  raiting  the  ttandatd 
of  prhnary  Initmclion  In  Pmuia,  Auitria,  Bavaria,  Holland,  and  Scotland.  The  for- 
■er  Frrncfa  law  of  1816,  on  the  aame  tub^ect,  wat  wanting  In  meaiM  to  give  ll  effect. 
Bapport  inr  I'Aat  de  I'lnttructlun  publiqne  dant  qnelqne*  payt  de  rAllcmagiteet 
particnlifereinent  en  Prmae,  par  H.  Victor  Conaln,  Conteiller  d'fiut,  Profettenr  d» 
FhiloaopUe,  Membre  d'Initltutlon,  tn.  Thit  report  wat  trantlnied  into  Engllih  1^ 
Sarah  Analin,  and  pnbllabed  in  New  Ycvk  in  1836.    It  wat  tuadc  to  t1>e  miiutlar  «t 
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Greftt  pains  have  been  taken,  and  municipal  and  noble  provi- 
sions made,  in  tbis  countr;,  to  diEFuse  the  means  of  knowledge, 

pnbUc  Inftmction  <d  1S31,  and  wm  followed  by  a.  tnpptementarj  report.  Id  1833, 
KflonllDg  fre*li  prooft  of  the  protperit^  of  prlmarj  iaitnictiDn  In  Frauk  under  Ihe 
coercive  eyBtem.  The  work,  aa  traniUtef),  ii  deemed  lo  lilglily  rnlnRblc,  that  It  hu 
been,  by  tlie  order  of  the  legislature  of  tome  of  tlie  United  States,  distribaled  In  the 
•diool  disiricta  at  the  public  expente.  In  France,  i^very  commune  ii  obliged  to  hart 
K  achool ;  and  it  ii  ataled  that  lliere  are  23,1UI}  comniunea  vliich  have  ichoolliouiea, 
and  only  B,91>1  wliiult  Iisto  not.  Bui  parent!  are  not  (;0Tni>e11i!d  in  France,  oa  in  Gei^ 
many,  to  aend  their  children  to  school,  and  the  Inhnbitnnia  of  Ihc  rural  districts  rery 
greatly  neglect  iL  The  plan  of  ctemenlary  achoola  in  Avitriait  Lomhtirdy  wa*  Intro- 
duced  from  Austria  in  Germany,  in  1821.  It  is  compulsory,  like  that  of  Prugsia.  All 
male  children,  between  six  and  twclre  years  of  age,  must  attend  the  elementary 
■chools,  or  a  fine  is  inflicted  on  the  parrnta.  Tlie  tpachcra  receive  salaries,  tlnd  most 
have  been  trained  in  the  normal  schnola,  Tiie  elementary  schools  are  vigorously 
•nperin tended.  In  183S,  they  amounted  to  S.QSfi,  and  of  these,  71  were  normal 
schools ;  and  the  teachers,  male  and  female,  then  amounted  to  3.4B4,  and  tlie  pupQi^ 
male  and  female,  to  100,707,  benidea  22,112  children  and  youth*  taught  in  more  pritate 
Mtabliahmcnls.  The  pupils  in  the  schools  amounted  to  1-12tli  of  the  population.  U 
we  add  thereto  the  number  of  elementary  schools  and  pupila  in  the  Aiittro-Ventliaa 
provinces,  which  aro  of  slower  advance,  tlie  whole  number  of  pupila  tbioaghoat 
AtuO'iait  Ilalj  amounted,  in  1680,  to  220,419,  or  l-t9th  of  the  groas  population.  Thi 
MnouQt  has  since  considerably  increased,  for.  in  183T,  Ihe  local  or  clementtu?  schools 
■tnanntcd  lo  4,031.  Fart  of  ibe  expenac*  was  defrayed  by  the  communes,  and  the 
residue  by  the  govemment.  And  with  respect  to  the  edocatiunal  system  in  Fruasia, 
Mr.  Laing,  In  his  remarka  on  the  social  and  political  state  of  continental  Europe 
(Notes  of  a  Traveller,  London,  IS12),  observes  that  the  intervention  of  tlie  mililary 
ayatem,  and  the  want  of  free,  social  Inalilations  and  of  parental  control  and  influence 
In  Prussia,  connterai't  the  gnodneaa  and  value  of  Ihe  educational  machinery,  and  leave 
Ibe  people  without  just  and  elevated  moral  laflaencca,  and  without  active,  rigorous 
free,  and  Independent  penonal  exertions. 

With  respect  to  the  condition  of  the  common-school  system  of  education  In  the 
neighboring  English  colonies  In  America,  I  would  n^cr  the  student  to  the  valuable 
work  of  George  R.  Toung,  Esq.,  of  Halifax,  Nova  Scotia,  on  Colonial  Literature, 
Science,  and  Etlocnlion.  He  lias  girtn  a  very  instructive  detail  of  the  state  of  ednca- 
Qon  In  Lower  and  Upper  Canadn,  Nova  Scotia,  Kew  Brniiswick,  Newfoundland,  and 
Prince  Edward's  Island.  In  regard  to  East  Canada,  tliere  has  not  been  nny  legislative 
provision,  until  recently,  for  popular  education.  Its  educational  emlowmenta  for 
<  colleges  snd  at'mlnarics  were  owing  to  the  liberality  and  zeal  of  the  Catholic  Clinrch, 
■nd  [hey  have  been  muiiiflcent,  and  Ihe  course  of  education  In  tliem  has  been  welt 
conilucled  under  nccompliahed  teachers.  Though  they  are  Catholic  inslltntions, 
Calhnllca  and  Protestants  are  admitted  in  the  beat  of  them  inditcrimlruitely,  and  im> 
kttempts  made  to  convert  Ihe  youth.  They  are  instlcutiona  for  the  teacliing  of  the 
higher  hmnches  of  literature  and  science.  Kftnru  have  recently  been  made  for  die 
endowment  of  a  high  school,  aa  well  as  a  Frniestant  college  at  Montreal.  In  1811 
(here  waa  an  act  of  the  united  legislature  of  East  and  West  Canada  for  tlie  establish, 
menl.  endowment,  and  anpport  of  common  schools  throagliout  the  United  Province, 
for  children  from  Are  to  sixteen  years  of  nge.  This  atatute  requires  local  asscsamenta 
on  the  achnol  diMricts  in  aid  of  the  public  f  nnds,  and  it  is  considered  by  Mr,  Yoimg 
H  opening  •  new  era  in  Canada,  and  laying  the  foandationof  popular  education.    It 
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and  to  render  ordinary  iiistnictioo  accessible  to  all.  (e)  SevemI  of 
the  states  have  made  the  maintenance  of  public  schools  an  article 
coiitami  no  pro*ii[on  for  the  rellgloui  tmtractlon  of  the  Bcholnr,  nnd  Isaofiirrxlicnllj 
defKliTc;  bat  it  entiblet  ihc  minority  of  everjparlih  prot^ingnretigiout  faith  dif- 
ferent from  tliat  of  the  mijority,  to  have  wpanite  tniiteeiand  schools,  aubject  to  the 
general  Tiillallnn  and  rule*  proTided  hy  ttatute,  and  to  receive  their  dut  portion  of 
tlie  moneyi  appropriated  by  law  or  raised  by  auciBment.  The  new  act  lioi  been 
acted  npon  In  Weit,  hut  it  inoperative  in  Eait  Canada,  became  the  French  have 
declined  to  organize  the  diitrlcti  acuurding  to  the  lyitem.  The  inaupc-rabie  dittuolty 
in  Lower  Canada  ii  the  hoitile  ilivialon  of  tlie  two  racei.FreDch  and  EngllBh.  The; 
■re  10  moat  Intcnti  and  purposes  two  separate  naiioni,  willi  intense  hatred  of  each 
other,  and  the  French  common  people  are  in  moat  deploralile  ignorance.  Ydquk  on 
Colonial  literature,  Ac.,  1.  17&-211.  Upper  or  West  Canada  has  highly  rcspeclabia 
collegiate  iDititutlont,  hut  tlielr  district  and  ooninon  sclioal  system  is  far  from 
floarishlng. 

In  Nova  Scolla,  the  lyatem  of  grammar  and  Common  schools  is  eslabiished  and 
supported  by  fund*  tiom  the  treaaury  and  by  parents,  and  miied  from  the  parishea. 
The  system  haa,  by  several  statutes  in  IS3!,  1SS6,  and  ISll,  l>een  placed  under  tlie 
management  of  a  board  of  com  mission  era,  but  IE  ia  not  aufBciently  vigorous,  and  a 
great  numlier  of  oliildren  are  left  without  any  education,  Tlic  great  objevtton  to  the 
Institution  it  (be  inadequacy  of  the  funda,  tlic  absence  of  all  religious  instruction,  the 
want  of  proper  school-baoks.  and  the  want  of  coercion,  instead  of  the  principle  of  vol- 
aniary  asieasDienti.  Halifax  hut  itt  ichoolt  for  the  higher  claaset,  tind  ils  schools  for 
thecommon  people  of  all  degree*,  and  they  arc  well  con  due  led  mid  duly  appreciated. 
New  Brunswick  lias  the  same  defective  lytleni,  though  the  most  praiseworthy  effort* 
luve  been  made  on  the  part  of  the  executive  government  to  improve  the  taws  and 
legulatlons  on  the  subject,  by  llie  Introduction  of  the  use  of  the  Bible,  and  of  normal 
and  indultrlal  schools.  One  serious  difficulty  in  the  colonies  arises  from  the  Catholic 
population  being  opposed  to  the  use  of  tlic  Bible  in  scliools,  and  the  l*TotcstaD[  being 
■dvorte  to  the  aysiem  without  It. 

|()  It  has  been  uniformly  a  part  of  the  taad  igtlrm  of  the  TTnltcd  Slates  to  provide 
for  public  tchoolt.  By  the  ordinances  of  Congreta,  under  the  artictea  of  confcderm- 
tion  of  May  20,  17fi6,  and  uf  July  13, 1787,  reapecling  Itic  territory  of  tlie  United 
Stales  northwest  of  tiie  river  Ohio  ;  and  by  the  acts  of  Congress  of  March  30,  180^ 
c40.  ami  of  March  3. 1803,  c.  74,  for  the  admission  of  Ohio;  and  the  act  of  April  10, 
1810.  c,  G7,  for  the  admission  of  Indiana  ;  anil  the  act  of  April  IS.  IBIS,  c  02.  for  tha 
•dmMon  of  lllinoit ;  and  the  act  of  March  B,  182!).  c.  20,  for  the  adni1s*1on  of  Mia- 
tonri  Into  the  Union,  It  was  made  a  specific  condition,  nmong  other  things,  that  % 
iectlon  of  each  township  tliould  be  permanently  applied  for  Itie  use  of  public  schools. 
8o,  the  act  of  Fcbniary  15,  1811,  c.  81,  relative  (o  the  territory  of  Louisiana;  and 
the  act  of  March  .1,  182.1,  c.  2B,  relative  to  the  territory  of  Florida ;  and  the  act  of 
June  '23, 18.>6,  c.  ISO,  relative  to  the  admiasinn  of  Arkanaaa  Into  tlie  Union,  all  pro- 
vided for  the  appropriation  of  lands  in  each  township  for  the  use  of  public  sctioola. 
The  elevated  pulley  of  the  federal  government  (and  which  applied  equally  to  pliblio 
road*  and  highwaya}.  at  one  of  our  American  tialeamcn  (Mr.  Hushing)  hat  jottly 
observed,  waa  "  a  noble  and  beautiful  idea  of  providing  wlac  Institutions  for  the 
unborn  millions  of  the  Went ;  of  anticipating  their  good  by  a  sort  of  parental  provi- 
dence ;  nod  of  aitocUling  together  the  social  and  the  tcirltiirinl  development  of  the 
people,  by  incorporating  these  provisions  with  the  land  titles  derived  from  (he  pnbllo 
domain,  and  making  school  reservations  and  road  reservations  essential  parts  of  tliat 
policy." 
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in  their  constitutions.  (/)  la  New  England  it  has  been  a  steady 
and  governing  principle,  from  the  very  foundation  of  the  coloniea, 
that  it  was  the  right  and  duty  of  government  to  provide,  by  means 
of  fair  and  just  taxation,  for  the  instruction  of  all  the  youth  in 
the  elements  of  learning,  morals,  and  religion.  Each  town  and 
parish  was  obliged,  by  law,  to  maintain  an  Englbh  school  a  con- 
siderable portion  of  the  year,  and  the  school  was  under  the  super- 
intendence of  the  public  authority,  and  the  poorest  children  in 
the  country  had  access  to  these  schools,  (ff)  Selectmen  in  each 
town  were  to  see  that,  in  every  family,  children  and  apprentices 
were  taught  to  read,  and  taught  a  knowledge  of  the  capital  laws, 
and  were  catechised  weekly.  In  Massachusetts,  by  statute,  in 
1647,  each  town,  consisting  of  £fty  houseliolders,  was  directed  to 
maintain  a  school  to  teach  their  children  to  read  and  write  ;  and 
every  town  of  one  hundred  families  was  to  maintain  a  grammar 
school  to  fit  youth  for  the  college,  (A)  The  common  scliools  in 
Massachusetts  have  been  kept  up  to  this  day,  by  direct  tex  and 
individual  subscription,  and  nowhere,  in  a  population  of  equal 
extent,  has  common  elementiiry  education  been  more  universally 
diffused.  In  the  early  hUtoiy  of  Connecticut  we  meet  with 
similar  provident  provisions  for  the  maintenance  of  public  schools. 

if)  The  (tatcfl  of  Maine,  Maisachuietts,  Venaont,  Connecticut,  New  York,  PeDn- 
■jlvanla,  Indiana,  Michigan,  Tenneuee,  Arkania«,  and  Alnbnnui. 

(j7)  Common  (choolj  for  cacli  town  were  initituted  in  Mauacliuietta  in  the  carl; 
settlement  of  the  colony,  and  t[ie  genrml  inatruction  of  children  was  made  a  public 
charge  and  dulj.  Tlie  colonj,  ai  the  United  Statci  bave  lince  done,  incorporated 
pnblic  InBtruction  and  improvement  with  their  land  title*  ;  and  in  auigning  lotrnihipa 
to  aettlera.  It  wai  the  practice  to  reserve  one  lot  for  iclioali  and  anoClier  for  parocliial 
u«ea.  The  flnt  legal  provision  for  enforcing  tliia  duty,  and  sustaining  the  system  of 
common  schools,  was  in  1S47 ;  and  Hatsachusclls  has  the  honor  of  taking  the  lead, 
In  tliU  country,  in  this  great  and  wiw  policy.  Winlhrop's  Hillary  of  New  England, 
11. 316.  Till*  compulsory  system  upon  parents  and  niiuters  to  tcacli  their  ciiildrcn 
and  KTvanN  to  read,  and  to  give  them  eome  knowledge  of  the  Scriptures,  and  of  tlie 
capital  laws,  and  to  bring  them  np  in  some  latrf  ut  employment,  was  enforced  by  fine 
in  Massacliusells,  by  the  act  of  1642,  and  in  the  Plymouth  Colony  Laws,  1071.  Brig- 
ham's  ed.  1830,  p.  270.  The  rompuliory  tjilem  of  supporting  common  and  grammar 
schools  in  each  town  is  sualained  to  this  day  in  Massauhusetti,  and  enforced  by  Indict- 
ment. In  1818,  the  inhabilnnts  of  the  town  of  Dedham  were  indicted,  tried,  and  coo- 
victed  under  a  statute  of  ITSt),  of  the  offence  of  neglecting  for  a  year  to  keep  nnd 
support  a  fframmar  neliooi  to  instruct  children  in  the  Greek.  Latin,  and  English  lan- 
guages,   io  Mnis.  111. 

(k)  See  Statutes  of  Maasachuietti,  published  in  lOTS.  The  Plymouth  Colony 
Laws  confined  the  necesilly  of  the  Latin  achool  to  the  county  towns.  See  Plymouth 
Colony  Laws,  cd.  1830,  p.  300. 
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In  the  colony  of  New  Haven,  in  1056,  and  in  the  colony  of  Con- 
necticut, in  the  years  1660,  1672,  1677,  1690,  and  1700,  laws 
were  enacted  for  the  eatablishment  and  maintenance  of  com- 
mon schools ;  and  in  that  last  year,  their  common  schools  were 
placed  upon  a  permanent  foundation,  (t) 

The  State  of  Connecticut  has  a  very  large  school  fund,  which 
was  first  created  in  1795,  and  which  has  been  economically  and 
judiciously  managed,  and  appropriated  essentially  to  the  support 
of  common  schools  ;  and  ordinary  education  is  so  far  enforced  in 
that  state,  that  if  parents  will  not  teach  their  children  the  ele- 
ments of  knowledge,  by  causing  them  to  read  the  English  tongue 
well,  and  to  know  the  laws  gainst  capital  offtuces,  the  eelectr 
men  of  the  town  are  enjoined  to  take  the  children  from  such 
parents,  and  bind  tbem  out  to  proper  masters,  to  be  taught  some 
useful  employment,  and  to  read  and  write,  and  the  rules  of  arith- 
metic necessary  to  transact  ordinary  business.  (J) 

(f)  TramboU'*  HUtoi7  of  Connecticnt,  i.  903 ;  N.  A.  ReTiew.  «.  b.  tU.  880^  381 ; 
FilUn'i  Hlitorj  of  the  United  8utM,  i.  161 ;  Reviwd  Statatea  of  Coniwctlcal,  1821, 
p.  897,  note.  One  of  the  eftri;  lEatnlei  of  Connecttcnt,  tn  1660,  oontained  in  tha 
'  reriied  code  of  ITDS,  p.  10,  declRred,  tliitt  "  the  education  of  diildren  wm  of  lingulkr 
behoof  kod  benefll  to  ADj people;"  and  It  wu  made  ■  dutj*  In  the lelectmen and 
grand  jurymen  of  the  teveral  lowni,  to  tee  and  enfbrce  the  law  that  all  children  and 
appimticn  were  taught  to  read  the  Englith  lonKoe.  with  a  knowledge  of  the  capital 
Uwi.  The/  were  alio,  in  each  town  of  one  hundred  familiet.  to  maintain  a  grammar 
■chool,  to  initrucl  yoHthi  for  tlia  univeraltr-  Bj  the  law  of  1677.  each  county  town 
waa  bonnd  to  keep  tind  maintain  a  Latin  ichool.  The  ilatntei  were  preaerred  In  fore* 
through  the  aalxequent  liiitorj  of  that  coionj,  and  by  eapilal  laia  waa  meant  the 
criminal  code,  m  far  m  related  to  crime*  puoiihable  with  death.  Ererj  town  of 
WTenty  houaeholden  wat  to  tie  coiutantlf  provided  with  a  infflcient  achoolmaater  to 
taaoh  children  to  read  and  write;  and  ■chootmaalen  were  maintained  bjapublia  tax- 
Statute  Lawi  of  Comieuticut,  1784,  p.  21S.  The  dtgeit  of  the  irttem  of  ichool 
■ociedn  and  common  sclioot*,  in  1821,  declared  tiiat  all  parent*,  and  thou  who  harft 
tb«  care  of  children,  were  liound  to  bring  them  op  to  w>me  honeat  and  lawful  calling 
or  employment,  and  to  haxe  them  tanfthi  to  read  and  write,  and  cipher,  as  far  as  the 
flr«t  four  rulei  of  aritlimetic.  Beviacd  Statutea  of  CounecUcat,  1811,  pp.  107. 896. 
PeoDiylTanhi  went  furtlier  than  the  New  England  oolonlca  at  to  leaching  the  laws, 
for  one  of  ita  earlleat  provincial  acta  declared  that  the  laws  of  the  province  "  ahoold 
b*  one  of  the  book*  taught  in  tiie  achooli  of  ttie  province."  Socli  a  provition,  boW' 
tver,  could  only  )>e  practicable  in  the  early  *tate  of  loclely,  when  the  statute  lawe 
were  few  and  simple.  It  would  be  idle  and  absurd  to  introduce  aa  tent-hooka  into 
•nr  camnum  tcliool*.  If  not  into  our  academic*,  tlw  bulky  and  complicated  itaHiM 
eode*. 

(j)  Dtuiog  the  twenly^eveo  yean  that  Chief  Jnatica  Beeve  waa  In  estenriT* 
pnctlee  in  Connecticut  aa  alawyer,  be  Infon&t  ua,ha  never  met  with  but  one  penon 
Id  Ibat  atate  who  conid  not  write.  The  Connecticut  school  fund  la,  by  tlie  oonsUtiK 
Hod  <rf  that  atat^  deolared  to  be  invIobUo  and  pcrpatual.    In  18S1.  It  amounted  to 
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Massachusetts  had  not,  uutiL  recently,  any  pemument  school 
fand,  yet  liberal  dooatioiis  were  made  for  the  support  of  grammur 

f  ],(l02,0o7,  yielding  a  ^'eirij  incoDw  of  STS,074.  The  whole  number  of  icholan  wm 
85,000;  and  u  tlie  entire populniion  was  ilioH  of  300,000 louli,  thii  public  cliaritable 
fund  for  tlie  lupport  of  tlie  oummiin  wtiool*,  whun  coniidpn-d  in  ihc  ratio  of  tlie  popn- 
Istton,  wu,  tn  point  of  eitenl,  witlioot  a  pamllei.  But  k  good  Judge  and  lealoiu 
writer  on  tliii  (ubjeci,  Mr.  J  Orvilie  Taylor,  author  of  the  valaable  Irealue  entitled 
"  Tlie  I>iBtrict  School,"  i*  of  opinion  that  the  Connecticut  sclicnl  fund  liai  operated 
itijuriouil]-,  by  reason  of  iti  very  magnitude.  It  dmi  too  mucli  for  tlie  people,  or  U 
does  not  do  enough.  It  damps  all  individual  effort  for  Ihc  commim  tcbooU,  and  tha 
eilabliihiricnt  cannot  do  witlioal  individual  effort.  It  defrays  tbe  expenae  of  th*  dia- 
trlct  Khooli  for  lix  mnnllii  In  the  year,  and  then  for  the  rrtidue  ot  tlie  year  tlw  coal- 
man kIiooIs  are  ladJy  ncElecled.  and  the  tcboolliouaei  tloied.  See  his  Preface  to 
the  Atnerican  edition  of  M.  Couiin'i  lieport  on  Public  Instruction  In  Prnula.  Every 
provision  of  the  kind  must  undoubtedly  be  pemiciou*,  if  It  extinguishes  itimnlui, 
and  learea  the  inhabitants  contented  with  tlie  proviaioit,  and  careleia  and  Indifferent 
to  all  further  exertion. 

We  learn,  from  the  Report  of  Scth  P.  Beeia,  E»q.,  the  commissioner  of  the  Con. 
necticut  school  fnnd,  made  to  the  legiilatore  In  Hay,  1S30,  that  the  capital  of  tliu 
tUto  school  fund  amounted,  in  April,  1838,  to  12,028.631 ;  and  the  number  of  chil- 
dren between  four  and  sixteen  years  of  age,  returned  to  the  comptroller  In  1838,  fnmi 
211  school  societies,  was  83,977 ;  and  the  dividend  from  tlie  school  fund,  for  tlie  year 
ending  MaKli,  1889,  was  tl(M,90a,  being  $1 26  to  each  child.  In  addition  to  this 
nnniutl  distribution,  there  were  society  and  local  school  funds,  town  deposit  fund, 
•chool  society  tax,  district  tax,  and  the  lax  on  parents  of  children  attending  scliool. 
Hicsc  snbordinato  funds  are  stated  by  other  authority  to  amount  to  another  million 
of  dollar*,  and  of  which  the  town  deposit  fond  has  a  capital  of  ST04,eTO.  But  tlis 
■ystem  of  common  school*,  so  beautiful  in  theory,  was  in  no  correspondent  degive 
efficient  in  practice.  The  Report  of  the  Board  of  Commissioners  of  Common  Schools, 
Instituted  in  1838,  and  made  to  the  legislature  of  Connecticut  in  May,  1839,  wu 
accompanied  by  the  report  to  that  board,  of  Henry  Barnard,  second  secretary  to  tli* 
board,  contninlng  a  laborious  and  lliorongh  exsmlnntion  of  the  condition  of  the  com- 
mon tcbools  in  every  part  of  the  state.  It  b  a  bold  and  startling  document,  founded 
Ml  the  most  palnilnklng  and  critical  Inquiry,  and  contains  a  minute,  accurate,  com- 
prehensive, and  instructive  exhibition  of  the  practical  condition  and  operation  of  the 
common-school  system  of  education. 

In  poinling  out  the  defects  in  the  oi^nization  and  adminiitralinn  of  tlic  school 
system,  his  object  was  to  hare  them  met  and  remored,  and  to  establish  a  higher  and 
more  vigorous  standard  In  the  education  and  examination  of  teachers.  He  stated 
that  the  scliool  system  had  fallen  into  feeble  and  irregular  action,  and  a  widespread 
apathy  prevailed  in  regard  to  the  condition  and  prospects  of  common  schools ;  tliat 
the  reUaticc  on  the  public  funds  had  led  to  the  almost  entire  abandonment  of  prop- 
erty taxation ;  that  private  schools,  supported  by  men  of  property,  had  operated 
most  injuriously  to  the  public  schools,  by  reducing  their  means,  drawing  away  lit* 
best  teachers  and  the  best  patronage,  and  leading  to  the  abandonment  of  all  Interest 
tn  them  by  some  of  (he  most  intelligent  families;  that  there  were  not  less  than 
10,000  chlhlren  under  sixteen  in  private  schools,  at  an  aggregate  expense  of  not  tesa 
than  (000,000  for  tuition  alone,  and  more  than  was  paid  for  teachers'  wages  in  all  the 
public  schools  of  the  slate.  This  alarming  fact  was  conclusive  evidence  of  the  low 
ooftdition  of  the  common  achooU,  and  tended  to  degrade  tbem  into  the  character  of 
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schools  ordained  by  lair  in  every  town  of  the  state  of  h  certain 
size ;  and  common  schools  in  each  town  were  supported  by  a  town 

diarit;  tcliooti ;  tlikt  thoae  parents  who  abandon  the  patronage  of  common  icbooli 
KToiil  tbercby  all  tbe  expcnio  of  lUppnrlinK  them  beyund  the  avail*  of  the  pablic 
■none/ ;  that  Ibe  dJitribution  of  tbe  icbool-fand  divldenilt  bad  not  been  in  a  n-ay  to 
excite  loi'al  exertion, »«  wai  tlie  policj'  in  the  atatn  of  New  York,  Oliiii,  nr.d  I'ennij'l- 
fanhi;  that  there  nere  211  •cliool  Bocleties  and  1,700  lehool  diitriula  in  the  state, 
and  jct  in  len  of  the  largest  of  llie  school  societies,  not  aliore  twelve  persons  attend 
to  the  election  of  school  offlcert.  though  these  societii-s  incjlndc  10,000  electors,  who 
voted  al  the  stale  election ;  that  there  was  a  non-altendanue  of  the  proper  children 
of  tlie  common  ichools  to  17,000,  and  it  wns  a  frightful  fact,  sliowing  the  want  ef 
general  interest  in  those  institulliini;  (hat  in  the  cities  and  populous  diplricls,  school 
monej  was  drawn  on  nenrly  twice  the  number  of  uliildreii  who  attended  ttic  public 
■cboob;  tl)at  more  than  one  eighth  of  all  the  children  are  sent  to  private  sclioob, 
and  one  sixth  of  all  the  children  are  in  no  school,  public  or  private ;  that  the  school 
districts  were  injnriousiy  Tnultiplied,  and  schoolhouses  generally  badly  built,  badlj 
arranged,  and  bndly  locnted;  that  (he  grc^at  dpfccia  of  tbe  system,  and  the  inade- 
quate compensation  In  lenchers,  and  their  short  time  of  employment  in  the  year,  and 
tliD  forbidding  and  iliscooraging  cinmrnttances  against  the  entrance  of  competent 
tcaclien  Into  common  schools,  and  the  great  Inducement*  to  enter  private  school* 
and  academies,  especially  to  female  teachers,  have  con tri tinted  l«  ibis  degradation  of 
common  scboola.  He  proposed  tliat  one  half  of  tlie  dividends  of  t)ie  school  fund 
shonld  be  proportioned  to  the  amount  of  money  raised  by  tlic  school  societies,  or  to 
tlie  nnmber  of  children,  and  their  actual  attendance  for  any  given  period.  He  further 
propoaed  (hat  the  expense  of  tlie  schools  slinold  be  made  tn  fall,  not  exclusively  upon 
tho«e  who  send  their  children,  but  upon  the  property  of  the  school  society  or  town; 
be  stated  that  llie  great  Instrumental  it/  to  the  prosperity  of  the  comaion-«choot 
•yetera  ntt  gced  itarhtrM,  and  they  could  be  procured  only  by  education  for  the  ver7 
empbyment,  and  by  higher  wages ;  he  urged  that  a  seminary  for  teachers,  espe- 
cially for  females,  with  a  model  school  annexed,  ought  to  be  endowed  by  the  state 
■nd  private  contribution* ;  and  he  pressed,  in  an  animated  manner,  the  necessity  of 
tbe  Mtablisbment  of  normal  schools  for  tbe  education  of  teachers,  male  and  female, 
qoallfled  to  conduct  the  schools ;  and  he  held  out  the  example ^f  the  effort*,  not  only 
111  Prussia,  Anstria,  Bavaria,  Holland,  France,  and  Scotland,  but  of  New  York.  Mossa- 
ebnsetta,  Ohio,  and  Pennsylvania,  as  well  worthy  of  imiialion. 

The  above  report  was  so  Impressive,  that  It  led,  in  1SS9,  to  further  tcgisiatlT* 
provisions  "concerning  schools ;"  and  In  the  annual  reports  of  tlie  commissioner* 
of  common  schools,  and  of  tlie  secretary  of  (he  board.  In  Hay,  1&40,  It  appear* 
that  tbe  spirit  of  improvement  in  the  system  of  common  schools,  and  attention  to 
their  support,  have  been  sensibly  excited.  Tlils  is  encouraging  information ;  we 
csnnot  rely  entirely  on  the  efficacy  of  compiiUory  legislation,  respecting  the  edu- 
cation of  children,  though  the  voluntary  system,  if  left  to  itself,  w lit  not  be  suffleient, 
and  will  absolutely  fail.  Common-school  establishments  and  education  ought  to  rest 
In  part  upon  local  assessment,  and  to  be  sustained  and  enforced  by  law,  according  to 
tb*  New  England  policy.  That  which  cost*  nothing  Is  lightly  esteemed,  and  people 
generalty  will  not  lake  or  (eel  much  interett  in  tha  welfare  o(  common  schools,  unle** 
they  are  taxed  for  their  support  The  essential  mean*  of  success  are  the  lealou* 
MOpetation  of  parents,  with  good  teachers,  well  educated  for  the  purpose,  and  with 
good  books.  TIm  object  of  popnlar  education  shonld  be  to  Improve,  not  only  the 
InlellectaBl,  bat  tha  moral  condition  nS  the  cbUdren ;  for  knowledge,  without  practical 
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tax,  required  by  law  to  be  raised.  In  1834,  provision  was  made 
by  law  for  a  permanent  school  fund,  to  he  limited  to  a  million  of 
dollars,  (i)  Further  efforts  were  made  hy  law  in  Massachusetts, 
in  1837  and  1838,  to  elevate  the  standard  of  common-school 
education,  by  the  establishment  of  a  board  of  education,  aod 
the  gradual  formation  of  district-school  librarieB.  (l)  In  1842, 
pecuniaiy  provision  was  made  in  Massachusetts  by  law,  for  three 
years,  for  the  support  of  normal  schools,  under  the  direction  of 
the  board  of  education,  and  also  an  appropriation  was  made  from 
the  school  fund,  to  be  expended  in  books  for  the  school-district 
libraries.  Common  schools  are  establi:>hed  throughout  all  the 
Kew  England  States,  and  they  are  supported  by  a  town  tax, 
together  with  some  auxiliary  legislative  provisions  and  perma- 
nent funds.  It  is  computed  that  in  the  six  Kew  England  states 
there  are  not  less  than  half  a  million  of  children  who  receive 
elementary  instruction  yearly  in  the  common  schools. 

The  legislature  of  New  Jersey,  by  statutes  in  1816, 1817, 1818, 

raoralitj,  leads  lo  evil.  The  tPRchingi  on  thit  UtWr  mbjeel  ilioiild  rat  for  their 
baiis  OD  the  Bible,  u  containing  the  0017  tolid  fonndnlion  of  religioat  belief.  Sine* 
the  last  edition  of  tliroe  comnientaHeo,  I  bare  examined  the  CottDeeticDt  Common 
School  Journal,  publlglied  under  Itie  direction  of  the  board  of  camTniiEimien  of  com- 
mon iclionls,  nt  Hartford,  betireen  1839  and  1842,  In  four  rolnmei ;  and  alio  the  third 
and  founli  annual  reporta  of  the  board  of  coramlasionen  of  eooimon  icliooli  In  Con- 
necticut;  and  also  the  eeTeral  report!  of  Henry  Barnard,  Esq.,  secretary  of  the  bomrd, 
the  moat  able,  efficient,  and  beat-in  formed  officer  that  conld,  perhaps,  be  engaged  in 
the  aervice ;  and  the  pamphleta  from  the  same  snnrce,  on  jvAdsUouw  itrdittctn^,  and 
en  legal  prm-itlon  rripectinj  tie  tdatation  and  rtHploynieat  oftkUdm  inf-ieioria,  ^.  They 
contain  a  digest  of  the  fulteat  and  most  valaablc  information  tliat  is  readily  to  be 
obtained  on  tlic  subject  of  cotninon  schools,  both  in  Europe  and  the  United  Slates. 
It  would  be  ttnsnitHble,  In  a  work  of  this  kind,  to  go  further  into  the  subject  than  1 
have  already,  or  undertake  any  detiUl  of  that  man  of  information  ;  and  I  an  onlj 
refer  to  those  docuioents,  nith  the  highest  opinion  of  their  merits  and  Talne. 

(t)  The  Massachusetts  laws  concerning  common  schools  were  redigetted  in  1828, 
and  incorporated  in  the  Rerised  Statutes  of  1638.  In  ISSG,  there  were  in  Masaacha- 
■etts  2,617  school  districta,  and  4fi70  male  and  female  teachers ;  and  146,638  ehildrcB 
between  four  and  aixteen  years  of  age  attended  in  that  year.  The  CBinsm  schoda 
were  supported  by  n  (112  IcTied  by  the  towns  and  cities  retpccttvely,  amounting  to 
9301,993,  and  by  ivlantnr_^  can  Eri  hut  ions,  to  847.693.  The  towns  had  also,  ell  of  them, 
their  aliai^  of  tlio  S*.a),000  Interest  of  the  date  srAoof /ibh/.  And  in  addition  to  all  tlib, 
the  amount  of  tuition  in  pncale  schools  and  academiea  was  estimated  for'tluit  year  at 
9SX,84!,  and  the  number  of  scholars  attending  those  latter  inatitntiona  was  rated 
at  28,762.  BIgeiow's  Abstract  for  183S.  In  1839,  the  Masaachutetis  schml  fund 
amounted  to  $437,602. 

(J)  Tlie  necessity  of  better  educated  teachers,  and  of  a  more  thorongli  moral  edo- 
cation,  and  of  a  deeper  Intereet  being  taken  in  the  success  of  common  schoola,  ww 
eloquently  enforced  in  the  North  American  Review  for  October,  18SS,  art  1. 
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1819, 1821,  and  1828,  made  provision  for  the  establiBhment  and 
gradnal  iucrease  of  a  fund  for  the  support  of  free  schools ;  and 
in  1838  tbej  organized  and  reduced  to  practice  the  eystem  of 
'  common  schools.  The  trustees  of  the  school  fund  (and  which,  in 
1835,  amomited  to  9844,000)  were  directed  to  appropriate  annu- 
ally, out  of  the  income  of  that  fund,  980,000  for  the  support  of 
public  schools,  and  the  same  was  to  be  apportioned  among  the 
counties  and  towna  in  a  ratio  to  their  tax  list.  The  school  com- 
mittee in  each  town  were  to  divide  the  same  into  school  districts, 
and  trustees  for  the  several  districts  were  to  be  chosen  to  carry 
the  law  into  effect.  The  money  for  each  school  district  was  to  be 
apportioned  in  the  ratio  of  the  number  of  children  between  five 
and  sixteen  years  of  age,  and  the  moneys  might  be  appropriated 
for  building,  renting,  and  repaiiing  schoolrooms,  purchasing 
fuel,  furniture,  and  books,  and  paying  teachers.  Each  town 
was  authorised,  at  its  annual  town  meeting,  to  raise  by  tax  such 
farther  sum,  not  exceeding  twice  the  amount  received  from  the 
school  fund,  as  might  be  deemed  proper  for  the  support  of  public 
schools.  (n>) 

This  is  a  feeble  system,  inasmuch  as  it  leaves  the  annuity  to  be 
appropriated  to  buildings,  fuel,  &c.,  which  the  school  districts  or 
towns  should  supply  nut  of  their  own  resources,  and  by  which  the 
compensation  to  competent  teachers  must  greatly  sufier;  audit 
makes  no  provision  for  the  education  of  teachers,  and  creates  no 
compnlsory  duty  upon  the  towns  to  raise,  by  taxation,  moneys  in 
aid  of  the  school  fund,  bnt  leaves  the  schools  to  rest  upon  this 
provision.  The  colony  law  of  East  New  Jersey,  in  1693,  was  at 
'  least  as  efficient,  when  it  autborieed  each  town  to  establish  and 
levy  a  rate  for  the  maintenance  of  a  schoolmaster.  These  defecte 
in  the  New  Jersey  system  are  noticed  and  urged  in  the  annual 
report  of  the  trustees  for  1839.  But  by  the  constitution  of  New 
Jersey,  in  1844,  the  funds  for  the  support  of  free  schools,  and 
all  moneys  received  therefor,  shall  be  a  perpetual  fund,  and  the 
legislature  is  forltidden  to  divert  it  under  any  pretence. 

The  first  eminent  lawgiver  of  Pennsylvania  took  care  to  incor- 
porate with  the  frame  of  government  prepared  for  that  province 
in  1682,  the  important  truth,  "that  men  of  wisdom  and  virtue 
were  requisite  to  preserve  a  good  constitution,  and  that  these 
qualities  did  not  descend  with  worldly  inheritance,  but  were  to  be 

(m)  Elmtr'*  DlgMt,  tfT-Htt. 
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carefully  propagated  by  n  virtuous  educatioa  of  youtJi."  A  law 
was  passed,  a  very  few  yeara  after  the  colonists  under  William 
PeoQ  first  landed  upon  the  soil,  declaring  that  '*  instruction  in 
good  and  comraeadable  learning  is  to  be  preferred  before  wealth." 
And  the  law  enjoined  it  as  a  duty  upon  the  several  county  courts, 
to  see  that  all  the  children  iu  the  province  were  instructed  in 
reading  and  writing,  so  tliat  tliey  might  be  able,  at  least,  to  read 
the  Scriptures ;  und  it  imposed  a  penalty  of  ^5  upon  every  parent, 
guardian,  of  overseer,  of  sufficient  estate  and  ability,  for  every 
child  not  thus  educated.  This  compolsory  provision  was  after- 
wards departed  from,  but  how  it  liappeoed  we  cannot  now  ascer- 
tain, (n)  The  present  constitution  of  Pennsylvania  enjoins  it 
upon  the  legislature  as  a  duty  to  provide  by  law  for  the  establish- 
ment of  schools  throughout  the  state,  and  iu  such  manner  that 
the  poor  may  be  taught  ffratii.  la  1831,  the  legislature  estab- 
lished a  school  fund,  with  the  means  of  its  progressive  enlarge- 
ment, and  the  interest,  wlien  amounting  to  $100,000  annually, 
was  to  be  applied  to  the  support  of  common  schools.  In  1838, 
theie  were  above  280,000  children  in  tlie  common  schools,  which 
were  kept  open  about  seven  mouths  in  the  year.  The  state  appro- 
priation for  schools,  in  1829,  was  $350,000,  and  a  like  sum  was  to 
be  raised,  by  taxes,  in  840  school  districts,  (o) 

The  State  of  Oltio,  in  1825,  commenced  the  establishment  of  a 
system  of  free  schools,  and  lands  to  the  estimated  amount  of  half 
a  million  of  acres  had  been  previously  set  apart  for  that  pur- 
pose, (p)  Iu  1839,  the  Ohio  school  fund  amounted  to  $1,424,175. 
In  Maryland,  a  law  in  favor  of  primary  schools  was  passed  in 
1825,  and  the  fund  provided  for  that  purpose  amounted,  in  1831, 
to  $142,663.  In  1796,  the  legislature  of  Virginia  niiide  provision 
for  the  establishment  and  support  of  elementary  schools  for  all 
children,  rich  and  poor,  and  a  similar  plan  was  adopted  by  the 

(n)  Wharlon'i  DUconnc  before  the  Alaronl  of  the  Dntrcnilr  of  PennijlTaiiU, 
ISSS. 

(d)  See,  In  Pardon's  Digest,  28!>-300,  the  various  «tatuM  prottsioo*  la  PcDiujl- 
Tinia  (or  tlie  general  system  of  uommon  school*,  and  for  the  common-tcbool  fund, 
and  for  the  cduuiiiloD  of  l)ie  poor. 

(p)  Statute  Laws  of  Ohio,  1^9,  1838.  Profesior  Stove  wm  employed  hf  the 
legislature  of  Oliio  to  liiU  Europe  and  examine  its  educational  instilDlloni ;  and 
hi*  report,  In  lB-19,  of  the  result*  of  lili  mission  to  England,  S<.'otland,  Frsuco, 
Pmsiia,  and  several  atstet  of  Germanj,  If  ver/  Inttmctlvo  and  eicellent  on  tii* 
iubjeut  of  commnn  mid  normal  (ubool*. 
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l^islature  in  1816,  and  the  system  was  enlarged  in  1820  ;  but  it 
vaa  not  a  compulsory  system,  though  it  was  said  by  a  competent 
judge  to  be,  ia  1836,  in  a  pourse  of  experiment  that  promised 
saccess.  {q)  In  South  Carolina  there  were,  in  1829,  513  free 
schools,  and  $37,000  appropriated  to  them,  (r)  In  the  states 
of  Indiana,  Illiuois,  Missouri,  Kentucky,  Tennessee,  Missis* 
sippi,  Louisiana,  Georgia,  and  Alabama,  there  are  *  funds  *  197 
either  provided,  or  in  preparation  for  common  schools,  and 
for  the  organization  and  government  of  them  in  every  local  dis- 
trict. In  Georgia,  by  statute  in  1821,  half  a  million  of  dollars 
were  appropriated  as  a  school  fund,  one  half  for  the  support  of 
free  schools,  and  the  other  half  to  endow  county  academies.  In 
1836,  one  third  of  the  surplus  fund  derived  from  the  United  States 
was  added  to  the  school  fund,  and  a  committee  was  appointed  by 
the  legislature  to  digest  and  report  a  plan  of  common-school  eda- 
cation  adapted  to  the  people  of  the  state.  The  former  system 
had  been  extremely  imperfect  and  misembly  executed,  (a)  la 
Kentucky,  the  system  was  understood  to  be  prosperous,  and  in 
1880  there  were  upwards  of  80,000  children  taught  in  the  com- 
mon schools,  and  in  18S0  the  annual  income  of  the  school  fund 
was  950,000.  The  constitution  of  Tennc^ee,  in  1835,  declared 
that  the  common-school  fund,  and  all  property  appropriated  for 
that  object,  should  be  a  perpetual  fund,  never  to  be  diverted  to 
any  other  use  than  the  support  and  encouragement  of  common 
schools.  A  succession  of  statutes  have  created,  enlarged,  and 
nourished  the  common-school  fund  in  that  state.  (&)  So  the  con- 
stitution of  Michigan,  in  1885,  enforced  the  duty  which  had  been 
parUy  antitiipated  by  the  statute  of  April  18,  IHSd,  providing  for 
the  layii^  out  of  school  districts  in  each  town,  and  the  assessment 
of  taxes  for  the  erection  of  schoolbouses.  But  the  act  was  no 
further  compulsory,  and  yet  we  may  look  for  effectual  support  and 

(g)  Dr.  Tucker,  fai  bif  Ufe  of  Jeflenon,  I, 

Ir)  American  Jiirbt,  No.  I,  p.  391,  808;  Jeffemn'i  Writing!,  L  89;  Anwricui 
Jariit,  Ho.  11. 

{a)  Prince'i  Dig.  Sd  ad.  19,  26,  !7, 20.  For  the  Tsrtoiu  and  mceenWe  ttatntM 
tuktng  proririon  and  ntablishtng  funds  for  free  Khoola  and  academies,  and  for  litni- 
ar;  and  diaHlable  iniUtatloni  In  Georgia,  tee  the  Codiflcallon  of  the  Btaiate  Law  ot 
Georgia,  \>j  W.  A.  Hotchkln,  1846,  tit  3,  c.  B,  7. 

(b)  Sutirte  IjiiTB  of  Tenneuee,  ed.  16M,  pp.  108-176.  See,  in  the  caie  of  tlia 
OoTanwr,  Ac  ■>.  McEwen,  6  Humph.  (Tenn.)  S41,  the  legiilalive  effort  to  gtro  aeen- 
ritjr  to  the  commoiMcboo)  fond. 

Toi.  II.-17  [267] 
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BUOceBS  to  the  cause  of  popular  education  in  that  state;  for  the 
Univei-sity  of  Michigan  is  said,  by  the  leiu-ned  aiid  elegant  histo- 
rian of  that  state,  (c)  to  be  founded  on  a  wider  scale,  and  with 
a  more  liberal  endowment,  than  any  other  on  this  side  of  the 
Atlantic. 

In  Indiana,  a  provbional  act,  relative  to  schools  in  the 

*  198    congiessional  townships,  was  paseed  in  1838,  and  *tbe  acta 

of  1832  and  1835  contained  provisions  for  the  encourage- 
ment of  common  schools  and  county  seminaries,  (a)  The  capital 
of  the  school  fund  was  stated  to  he,  in  1839,  two  millions  of 
dollars.  In  Misftiesippi,  by  a  series  of  statutes,  common  schools 
in  each  town  of  the  state  are  directed  to  be  established  by  the 
trustees  of  school  lands,  reserved  in  each  township,  and  the 
trustees  are  chotien  by  the  resident  heads  of  femilies  in  each 
township.  (5) 

From  this  brief  and  imperfect  review  of  some  of  the  most  im- 
portant state  institutions  on  the  subject,  it  would  appear  that  the 
establitihment  of  permanent  school  funds,  and  the  zealous  and 
efficient  support  of  common  schools,  was  an  increasing  and  favorite 
policy  throughout  the  United  States,  and  special  provision  for  the 
education  of  common,  teachers  was  a  matter  of  general  interest 
and  attention,  (c) 

(e)  BistoiT  of  Hichlgtfi,  b;  Janwi  R.  Laiiman,  18S9,  p.  847. 

(a)  KeTiied  Slalulei  of  IndUn*,  1SS8,  pp.  609,  MS,  547, 658. 

(b)  I^wi  of  MiulMlppl.  ed.  1880,  hy  Alden  &  VaohoeMii,  876-881. 

(c)  An  excellent  ■ummaij'  of  the  public  pniTi*ion  mule  for  the  support  of  conHEon 
ichooli  in  the  United  Stntea.  and  one  fu!l  in  details  of  the  existing  gyatem  in  eacli 
Itate,  aa  it  exialed  in  1834,  ia  to  tie  found  where  vrc  atioulil  not  naturally  bare  expected 
to  find  It,  in  the  Appendix  to  Mr.  Crawford'a  Iteport  on  tlie  I^nitentiariea  of  the 
United  Slatea,  publiahed  in  London,  bj  order  of  government,  during  the  year  1836l 
Hto  reflectiona  upon  the  value  and  defect!  of  the  lyatem  in  eacli  iiatc  are  free  and 
jadiciouB.  A  bill  for  the  general  education  of  the  poor,  by  the  establithmenC  of  com- 
mon achoola,  vaa  introduced  into  the  Briiiah  Parliament,  in  1820,  by  Mr.  Brougham ; 
and  it  appeared,  from  the  estimate  made  in  the  Houae  of  Commom,  that  a  lartie  pro- 
portion of  the  children  of  England  requiring  common  education  were  witliout  iti 
beneflti.  Tlie  btU  waa  not  acted  upon,  (hough  lupported  with  liia  cuitomary  leal 
and  ability  by  that  diatinguiahed  lUteinian.  (Annual  liegiiter  for  1820,  pt.  I,pp.49- 
66.)  In  1820,  It  wac  eatimated  that  there  were  not  leaa  than  a  million  and  a  lialf  of 
the  children  of  the  humbler  claaiea  in  England  rcceiring  inatruction  from  the  endowed 
and  the  unendowed  achoola,  and  the  Sunday  achoola.  In  1833.  the  boaineaa  of  popu- 
lar education  waa  taken  up  in  the  Britlah  Parliament,  and  ;£20,000  voted  in  aid  of  it, 
for  tlie  erection  of  achnulhouaea ;  and  no  aid  waa  to  be  a&orded  till  ona  half  of  the 
eatlinated  expenac  waa  raiaed  by  private  contribution.  It  waa  found  that  private 
liberality  outstripped  that  of  Parliament,  and  ninety-eight  new  aclioolhouae*  wcra 
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*The  laws  of  Kew  York  on  this  enbject  require  a  more  •  199 
particular  consideration.  The;  w«re  formerly  exceedingly 
deficient,  and  there  was  no  legal  provision  for  the  establishment 
of  town  schools  for  the  common  education  of  children  except  the 
very  unimportant  authority  given  to  the  overseers  of  the  poor,  and 
two  justices,  to  bind  out  poor  children  as  apprenticed,  according 
to  their  degree  and  ability,  and  the  obligation  imposed  upon  their 
masters  to  teach  them  to  read  and  write.  But  since  the  year 
1795,  a  more  liberal  and  enlightened  spirit  has  adorned  itsdomestio  * 
annals,  and  from  that  era  we  date  the  commencement  of  a  great 
and  spirited  effort  on  the  part  of  government  to  encourage  com:- 
mon  schools  throughout  the  state.  The  annual  sum  of  $50,000 
was  appropriated  for  five  years,  and  distributed  equally  among 
the  several  towns,  for  the  establishment  and  enoouragemeat  of 
schools,  for  teaching  children  the  most  useful  and  necessary 
branches  of  a  good  English  education.  A  sum  equal  to  one 
half  of  the  snm  granted  by  the  state  to  each  town  was  directed 
to  be  raised  by  each  town  daring  the  same  period,  for  an  addi- 
tional aid  to  the  schools,  (a)  In  1805,  a  permanent  "fund  for 
the  support  of  common  schools  was  first  provided,  (b')  and  it 
vaa  enlarged  by  subsequent  legislative  appropriations.  (0)  An 
inereaaing  anxiety  for  the  growth,  security,  and  application  of 

CKCted  wlthlD  the  jnr.  In  Mmj,  ISSG,  Lord  Brongham  prewed  again  upon  Purlia- 
aent  the  ncceuitj'  of  farther  aod  more  adequate  proTlilon  far  uonnnon  scliooU,  and 
he  cocuideied  that  the  meaiu  of  elementary  inttruction  trera  greatly  deflcient.  He 
inlnxluced  letolutioni,  declaring  tliat  aeminaiiei,  where  good  ichooIniaBteTi  might  be 
trsiaed,  ought  to  be  etlahliahed,  and  infant  school*  ought  to  be  encouraged;  yet  not 
■o  ■■  to  relax  tlie  eSorti  of  private  beneficence,  or  to  disconrage  the  poorer  ciaaiea  of 
the  people  front  contributing  to  the  coili  of  educnting  their  own  children.  In  18ST, 
I.ord  Broa^ttm  inirodoced  into  the  Home  of  I^ordi  his  education  bill,  providing  for 
an  edncation  department  of  the  itate.  having  the  general  luperlntendence  of  ednca- 
tlon.  Engiani]  wai,  at  that  time,  in  point  of  gen emi  education,  far  behind  Germany. 
The  introdoclion  and  proapcroiu  ettabliihment  of  common  bcIiooU,  by  the  ChriHian 
miuionadei,  In  the  Sonth  Sea  Islands,  and  especially  in  the  Sandwich  Islands  within  ' 
the  teat  few  years,  it  a  fact  deeply  interesting.  The  rapid  traiuformatioa  of  the 
iMiives  of  those  island*  from  being  savages  and  heathens  in  1820,  to,  in  18S0,  a  civlt- 
Ixed  and  Christian  people,  is  very  remarkable,  and  reflects  honor,  not  only  on  the 
mild  and  teachable  disposition  of  the  natives,  but  also  on  the  diligence,  discretion, 
fldelity,  and  seal  with  wlilch  the  missionaries  have  devoted  thenuelve*  to  fullll  the 
purposes  of  their  trust. 

(a)  Act  of  Cth  April,  1796,  c.  T&,  entitled  "  An  Act  for  tin  I 
Schools." 

m  Act  of  April  3,  1S05,  e.  66. 

(e)  Act  of  Maiob  18, 1807.  c.  83. 
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*  200    the  f  uDd,  and  a  deep  Eense  of  its  *  value  and  importaoce, 

were  conatantly  felt.  In  1811,  the  legislature  (a)  took 
measures  for  a  preparation  and  digest  of  a  syatem  for  the  organi- 
latlon  and  establishment  of  oommon  sclioolsi  and  the  distributioo 
of  the  interest  of  thti  school  fund.  In  1812,(A)the  {weseot  sjsteoB 
was  established,  under  the  direction  of  an  officer  known  as  Uie 
■uperintendent  of  common  schools.  The  interest  of  the  school 
fund  iras  directed  to  be  annuaUy  distributed  amoDg  the  several 
'  towus  in  a  ratio  to  their  population,  provided  Uie  towns  should 
raise  a  sum  equal  to  their  proportion,  l>y  a  tax  upon  themselves. 
Each  to\vn  was  directed  to  be  divided  into  school  districts,  and 
town  commissioners  and  school  in^^pectors  were  directed  to  be 
chosen,  and  the  children  who  had  access  to  these  schools  were  to 
be  between  the  ages  of  five  and  fifteen  years. 

This  system,  thus  established,  has  prospered  to  a  eorimaing 
d^ree.  In  1821,  the  fund  distributed  was  #80,000,  in  addition 
to  a  like  sum,  which  was  raised  by  taxation,  in  the  several  school 
districts,  and  applied  in  the  same  way,  and  the  secretary  of  state 
was  decfared  to  be  ej;  o^oio  superintendent  of  common  schools. 
In  1823,  tbere  were  7,S82  school  districts,  and  consequently  as 
many  common  schools ;  and  upwards  of  400,000  children,  or 
more  than  one  fourth  of  the  entire  population  of  the  state,  were 
instructed  in  these  common  schools.  The  sum  of  $182,000  and 
upwards  was  expended  in  that  year  from  the  peiinanent  schocd 
fund,  and  the  monoys  raised  by  town  taxes  for  that  purpose  in 
the  support  of  common  schools.  The  general  and  local  fund, 
according  to  the  report  of  the  superintendent  of  common  Bchoole 
of  the  8th  of  January,  1824.  amounted  to  41,687,000  ;  and  it  has 
since  been  in  a  course  of  progressive  enlargement. 

According  to  the  annual  report  of  the  superintendent  of  com- 
mon schools  made  in  January,  1831,  there  were  in  the  state 
9,062   district  schools,  in  which  were   taught,  during  the  year 

1830,  499,429  childi-en  between  five  and  sixteen  years 
*201    *of  age ;  and  the  general  averse  of  instruction  was  for 

the  period  of  eight  months.  The  sum  appropriated  among 
the  common  schools,  in  the  year  1830,  was  $239,718,  of  which 
9100,000  was  derived  from  the  state  treasury,  and  the  residue 
was  raised  from  taxes  upon  the  towns,  aad  from  local  funds. 

(«)  Act  of  April  e,  1811.  e.  S«,  MC  5i. 
(6)  Act  of  JuM  19, 1813,  o.  Mt 
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Th«  instrufltion  is  probably  very  scanty  in  maDy  of  tbe  Bohools, 
from  the  want  of  scbool  books  and  good  teach«ra ;  bat  the  ele- 
ments of  knowledge  are  taught,  and  tbe  foundations  of  learning 
are  laid,  (a)     The  Bcbool  fund  U  solid  and  durable ;  and  it  ia 

<■)  On  the  litof  Jtu]a«i7,lS3&,tbere  w«r«  10,132  (diooldUtncU  in  the  lUte.Mid 
MI,40I  childMn,  between  the  agt*  of  flr*  unl  tixteeo,  <rer«  taught,  in  16S4,  in  tlw 
cnmuM  (chcrolB.  The  loni  of  WJSZfitO  {with  Ui«  exoeption  of  a  few  thouMnd  dol- 
Ibi«  eip^idei)  bi  tlie  citj  of  New  Tork  upon  lehoolhouMiJ  wu  paid,  in  1834,  lo 
leadm*  (or  tbeir  wage*  ;  and  of  that  aum,  Wl^.iei  were  iliatribuled  (o  the  common 
Bboc^  fram  (Hiblic  funda,  and  Iha  reaidue  waa  contribuled  tiy  Ihe  iDhabilanU.  The 
larplua  icvcBDc  of  tbe  literature  fund  It  directed  by  law  to  be  diatributed  bj  Ihe 
K(nt«  of  the  tmiTcnitj  aOKHig  tlie  incorporated  academie*  under  their  care  (of  which 
tinre  wwe,  in  188S,  67,  with  6.606  atudnit*),  for  the  edufXtioo  of  uonimon-achool 
teKben.  It  waa  computed  that  |8,000  wanld  ba  annually  applied  for  that  object. 
In  ISJd,  the  capital  of  the  ichool  fund  waa  93,040,453.  Tlie  revenue  diitiiboted  waa 
•r&,00O.  and  with  a  like  anm  raiaed  bj  taxation,  amounted  to  ffifiO.OOO.  The  num- 
ber of  oTgajiiied  achooU  waa  1I,0IB.  Hunibei  of  children  between  the  age  of  flva 
aw]  nxteen  waa  deo,914.  The  capital  of  tl«  literature  fund  wa«,  in  1S3U,  «2I18,1M, 
jielding  a  reTenne  of  $48,109,  and  placed  at  the  diapoaal  of  ilie  regmti  of  tbe 
aniTmi^,  to  paj  tator*  in  the  academic*,  and  for  inttructing  teacher*  of  common 

It  ia  CDiDpated  that  tbe  atate  employa,  RtmnaUj,  10,000  common-achoal  teachera ; 
and  the  legtalature,  in  1636.  made  proTiaion*  to  fitciiitate  the  education  of  commoik- 
tAodl  te«cber«  in  Ihe  eatabliihnient  of  tcbool-diitricC  librarie*,  and  furnishing  each 
■dhool  with  the  leporta  of  the  regenta  of  the  univertlty,  oo  the  education  of  the 
tMehera.     iMa  of  New  York.  1836,  c  34  and  60. 

In  1638,  great  improvementi  vera  made  by  New  York  In  the  ealargement  and 
HBcienej  of  Ute  ayitem  of  popular  education.  Tlic  gorernor,  in  hi*  annual  nieuage 
In  the  legialatare,  ncommended  tlw  aubjict  to  their  conaideration  in  a  forcible  and 
mUfbtened  nanner ;  and  the  report  of  a  uominlllee  of  the  houie  of  aaaembly  con- 
tamed  a  liberal  and  comprehensive  plan  of  improvement,  wliich  wai  carried  eateit- 
dallrbto  eOccI  by  the  act  of  April  17,1838,  c.2;lT-  It  directed  tliat  tbe  abij^  of  the 
Matt  In  Ihe  anrplua  rerenuc  of  tbe  United  State*,  under  tbe  act  of  Cotigrea*  of  June 
tt,  IBX,  alioald  be  wholly  applied  to  the  pnrpoie*  of  education.  9110,000  thereof 
w(re  to  b«  annually  dlatribated  to  the  lupport  of  common  »alioolB,butupon  tbe  con- 
liition  that,  to  entide  tbe  general  achool  diltriuti  to  tbcir  *liare  of  the  common«chi>ol 
fBd.aodof  the  Burplu*  fond  coming  from  the  United  State*,  each  ichooldiitrictwa* 
iDBatauUo  a  achool ^ught  by  a  qoalifled  teacher  for  four  montlu  ineachyear  The 
farther  anm  of  956,000  waa  to  be  appropriated  by  the  trualee*  of  tlie  ichnol  di*tricM 
for  three  yean  (and  whidi  waa  ealai^ed  by  Ihe  act  of  18S9,  c.  177,  to  five  jeart),  for 
ilw  pnrpoae  of  a  dictrict  library,  and,  after  tliat  time,  either  for  a  library  or  for  the 
pajioent  of  teftcben'  wage*,  in  the  diKretion  of  the  achool  diitricta.  Five  thonaand 
doUan  were  aUo  appi«^>iiated  for  five  yeara,  and  until  otberwite  directed  by  law,  to 
G«MTa  College ;  and  the  like  *um  for  the  like  period  lo  tbe  nniveriity  in  New  7ork, 
bribe  payment  of  profeeaon  and  teachen ;  and  98,000  for  the  like  period  and  purpoae 
t«  HimUtan  Collie ;  and  the  further  anm  of  928,000  of  tbe  Uke  aurplui  lo  tbe  liter*- 
■an  fond,  and  which,  with  the  91S.O0O  of  the  then  exiiting  literature  fund.wai  directed 
U  bt  annaally  dlatilbnted  by  the  regent*  among  the  academiea  and  incorporated 
•chooli,  anhject  to  then-  visitation^  bnt  the  latter  grant  wa*  upon  the  condition  that 
t  toitable  building  for  eacli  academy  waa  erected  and  Snlabed,  and  a  luitable  library 
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placed  under  tlie  guai-anty  of  the  constitution,  which  declares  C^y 
that "  the  proceeds  of  all  land*  belonging  to  this  state,  except 

and  philoMphictl  kpparmtiu  f  iimlihed,  and  a  proper  preceptor  emplored,  and  t1>e 
whole  to  be  of  tbe  Talue  of  at  least  (2,600 ;  uii]  it  wai  further  pniTided,  that  erery 
academy  m>  receiTing  a  mm  equal  to  9700  a  fear  shoald  maintain  a  di?partnietil  fur 
the  initniction  of  common- ichool  teachera.  The  residue  of  the  income  was  to  be 
annually  added  to  the  capital  of  the  common-sdiool  fund,  and  duly  inreated.  In  IB30, 
tnrlher  proviiion  wa*  made,  that  vheneTer  the  ■uperTiton  uf  any  county  ihonld  omit 
inany  ;eaTtorauebjlaxa  »um  equal  to  that  apportioned  to  tlietawna  of  tlie  county 
under  the  common-school  system  by  the  tuperintcndenl  of  common  tcfaools,  tlie 
achool  moneys  appropriated  for  SQfli  county  shoald  be  withheld,  or  to  mocli  of  that 
proportion  a«  the  county  should  DOtraiae  TheinperlnteDdentiraataappoEnt  TiaEtora 
for  the  common  scliooli  of  tlie  countiea,  and  at  tlie  requeat  of  the  tnisleea  to  lelect  iLe 
library,  and  prortsion  was  made  for  the  use  and  preserration  of  tbe  boolcs  of  school- 
dUtrict  libraries.  Act  of  April  15,  I8S9,  c.  177,  and  May  3.  1089,  c.  890.  These 
wise  and  enlightened  proTisions  do  great  honor  to  the  educational  policy  of  New  Tork. 
A  plan  of  local  luperTision,  through  the  agency  of  county  and  town  superiDtendenta, 
ha*  Iteen  found  most  effli:ient  towards  the  success  of  the  common-school  system.  In 
1830,  more  than  100,000  rolames  of  useful  books  were  diEseminated  through  the 
10,000  school  diglricts  in  New  York.  In  the  goTemor's  message  to  the  kgiilature  of 
New  York,  in  January,  1&42,  it  was  stated  that  the  product!  tc  capital  of  tbe  common- 
school  fund  was  Vi,036fi2i;  ami  tliat  there  were  10,86(]  scluiol  districts  and  libraries, 
with  an  aggregate  amount  of  630,000  volumei ;  and  that  the  whole  capital  pcmia- 
nenlly  Inveated  for  the  support  uf  education,  including  the  literary  and  ootmnon-achool 
fund,  tlwendowmenlsof  colleges,  and  tbe*alneof  scboDl  edifices,  was  ten  and  a  half 
millions  of  dollan.  But  facts  are  not  quite  In  accordance  with  the  splendid  viaion, 
on  paper,  of  the  New  York  common-school  system-  In  the  report  of  Hr.Toong,  llie 
secretary  of  state,  in  January,  1543  (and  he  Is,  ex  officio,  superintendent  of  common 
■chools),he  Is  of  opinion  that  the  school  districts  bare  been  needlessly  multiplied  and 
divided  ;  that  more  than  one  half  of  the  children  residing  In  the  school  diatricta  were 
Irregular  and  uncertain  attendants ;  that  It  was  bad  policy  to  distribute  the  proc«e<ts 
of  the  school  fund  in  proportion  to  the  number  of  cliildrcn  rtiiding  within  each  diatrict 
limits,  instead  of  making  the  distribution  according  to  the  time  the  children  are  in 
aaml  attendance  ;  that  of  the  7,634  schoolhouies  under  the  system,  only  4,000  were 
in  good  repair,  and  the  rest  unfit  for  use-  The  legislature  of  New  York,  by  tbe  act 
of  May  7, 1844.  c.  311,  eatablUbed  a  normal  sctiool  in  the  county  of  Albany,  "  for  the 
inalruction  and  practice  of  teachera  of  common  iclioola  In  the  ecicnce  of  education, 
and  In  tlie  art  of  tpachlng,"  and  810,000  were  to  be  annually  appropriated  for  that 
purpose.  And  In  tlie  New  York  Rerised  Statutes,  1, 3d  ed.,  under  the  head  of  "  pnb- 
lic  instruction,"  there  ia  a  well-digested  code  in  detail  of  tlie  establishment,  orgauiia- 
tlon,  goremmeDt,  powers,  and  funds  of  the  colleges,  academies,  select  schools,  normal 
schools,  common  schools,  school  dUtricti,  and  libraries,  which  have  from  time  to  tltne 
)>een  wUelyand  liberally  provided  and  endowed;  and  forthii  ayatem  at  large,  Imust 
refer  to  the  statutes,  without  going  Into  further  particulars. 

But  the  Berigeil  Constitution  of  New  Yoric.  In  1840,  art.  9,  haa  made  some  material 
alteration  in  the  distributton  of  pabllc  moneys  for  education.  It  decUrea  that  the 
capital  of  the  eommon-scbool  fund,  the  capital  of  the  literature  fund,  and  the  capital 
of  the  United  States  deposit  fund,  shall  be  preserved  InvioUte,  and  that  the  rcTcnues 

il)  Ark  7,  aec  10. 
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inch  parts  thereof  as  may  be  reserved  or  appropriated  ta  pnblio 
use,  which  shall  thereafter  be  sold  or  disposed  of,  together  with  the 
fund  denominated  the  common-school  fund,  shall  be  and  remain  a 
perpetual  fund,  the  interest  of  which  shall  he  inviolably  appro- 
priated and  applied  to  the  suppoit  of  common  Bchools  throughout 
this  state. " 

Such  provisions  for  the  universal  diffusion  of  common  and 
useful  instruction  may  be  contemplated  with  pride  and  cheering 
'  anticipations.  But  the  splendid  provisions  which  have  been  made 
inaome  of  the  states,  and  especially  in  Connecticut  and  New  York, 
for  the  support  of  common  schools,  ought  not  to  relax  the  efforts 
of  parents  and  guardians,  and  of  the  cnnuniiniiy  »t  lai^e,  to 
encourage  and  sustain  a  more  thorough  and  elevated  system  of 
education.  They  ought  not  to  remain  ooutented  wiih  the  means 
the  state  fund  affords,  of  iostruolion  without  taxation  and  without 
expense.  The  true  province  of  a  school  fund  is  not  to  supersede, 
but  to  encourage  and  stimulate,  the  proper  efforts  of  pnrents  and 
town  authorities,  in  sustaining  and  perfecting  the  system  of  com- 
inon-echool  education.  Individuals  ought  to  cooperate  with  the 
public  authorities,  and  a  wise  and  patriotic  legislature  cannot 
cesse  to  patronize  and  endow  academies  and  colleges,  and  render 
the  elements  of  science  and  the  higher  branches  of  education 
accessible  in  every  state.  Without  a  large  portion  amongst 
us  of  men  of  superior  'education,  who  can  teach  the  *  202 
renchers  of  common  schools,  we  cannot  expect  that  the 
great  duties  ajipertaining  to  public  trusts  will  continue  to  bedia- 
chaiged  with  the  requisite  skill,  ability,  and  integrity.  It  is  not 
common  schools  alone  (for  they  must,  of  necessity,  be  confined 
to  very  humble  teaching),  it  is  the  higher  schools,  academies, and 
cdlEges,  that  muateduciite  those  accomplished  men  who  are  Ht  to 
lead  the  public  councils,  and  be  intrusted  with  the  guardianship 
of  our  laws  and  liberties,  aud  who  can  elevate  the  character  of 
the  nation,  (a) 

at  tite  common^chool  fnnd  thtll  be  applied  to  tha  lupport  nf  common  ichoolt ;  tha 
RTeooM  of  the  lltFrstnie  fund  ihall  b«  applied  to  the  lupport  of  academiei,  and  the 
•am  of  IS5fl00  of  the  Tevenuea  of  the  United  Stmtet  d«poaiC  fund  ■IimII  efivli  fear  be 
M>pRipriated  to  and  make  part  of  the  capilal  of  the  conimnn-guhnnl  fund.  Theae 
nmtitiitioiial  prorlslDn*  tpeni  to  hare  draim  unwliely  all  Ipgiglative  luppart  from 
rolltgei,  noTmaJ  ichooli.  and  diitrict  librariea. 

(a)  PmlilenI  Homphrej'  jtutl^  Temarki.  that  it  «a«  a  great  oreraight,  when  the 
Comecticutacboolfandof  two  milliou  of  dollar*  watettabliahed.tliat  theacademie* 
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The  remuDing  branch  of  parental  duty  consists  in  makii^  com- 
petent provision,  accoiding  to  the  condition  and  ciroumetances  of 
the  father,  for  the  fatore  welfai-e  and  settlement  of  the  child ; 
bat  this  duty  is  not  susceptible  of  municipal  regulations,  and  it  is 
usmilly  left  to  the  dictates  of  reason  and  natural  affection.  Our 
laws  have  not  interfered  on  this  point,  and  have  left  every  mao 
to  dispose  of  hia  property  as  he  pleases,  and  to  point  out  in  fats 
discretion  the  path  his  childi-en  ought  to  pursue.  The  writers  on 
general  law  allow  that  parents  may  dispose  of  their  property  aa 

they  please,  after  providing  for  the  necessary  maintenance 
*  203   of  their  infant  *  children  and  those  adults  who  are  not  of 

ability  to  provide  for  themaelvea.  (a)  A  father  may,  at  his 
death,  devise  all  bis  estate  to  strangers,  and  leave  his  children 
upon  the  parish  ;  and  the  public  can  have  no  remedy  by  way  of 
indemnity  i^ainst  the  executor.  *'I  am  surprised,"  said  Lord 
Alvanley,  (6)  "  that  this  should  be  the  law  of  any  country,  but 
2  am  afraid  it  is  the  law  of  England." 

a.  Of  tbe  Rlghta  of  Paranta. — The  rights  of  parents  result  from 
their  duties.  As  they  are  bound  to  maintain  and  educate  their 
children,  the  law  has  given  them  a  right  to  such  aathori^ ;  and 
iu  the  support  of  that  authority,  a  right  to  the  exercise  of  soch 
discipline  as  may  be  requisite  for  the  dischai^e  of  their  aacied 
trust,  (c)     This  is  the  true  foundation  of  parental  power ;  and 

were  not  broDght  in  for  a  ihire  of  the  income ;  and  that  it  i*  a  wiie  proTitlon  In  tbe 
■chool  laws  of  New  York,  which  empowen  the  regeDte  of  the  onivenitie*  to  help  the 
academies  of  that  state.  Hr.  Young,  of  Nova  Scotia,  on  Colonial  Utcniturp,  Science, 
and  BducatioD,  i.  246,  uf  a,  the  perfect  and  modem  a^item  of  education  on^t  to 
ooDiiit  of  —  1.  Infant  ichools  for  the  tcalnlng  of  diildren ;  2.  Konnal  cchooli  for  tbe 
education  of  teachers;  3.  Cammon  icIiodIb;  i.  Academies;  5.  Useful  knowledge 
institutions;  6.  Itinerating  lihrarics;  7.  Colleges  for  the  higher  branches  of  Icarnii^ 
and  sclcnte.  Again,  he  saji,  cducailan  ooglit  to  be  condncted  under  theinperintand- 
ence  of  the  goremment,  and  regulated  by  law,  and  supported  by  legUlatiTe  f  unda  oe 
local  la:(ation,  and  the  funds  made  permanent,  certain,  Mid  compultive. 

(n)  Puff,  Droll  de  la  Nature,  lib.  4,  c.  11,  sec.  7. 

(b)  G  Vci.  444.  See  infra,  327,  and  ir.  502,  G03,  is  to  the  provision  made  by  the 
laws  of  ancient  Athens  and  Rome  for  children,  out  of  the  estates  of  their  parenta. 
|See  abo  103,  n.  1.] 

(e)  In  the  i-ase  of  T)ie  Commonwealth  p.  Armstrong,  in  the  eeeslon  of  the  peace  for 
Lycoming  County  Pennsylrania,  in  1B42,  Mr.  Justice  Lewis,  the  pretideat  Judge, 
decided,  after  a  learned  examination  of  the  subJcL-t,  that  a  minister  of  the  gospel  bad 
no  right,  contrary  to  the  express  commands  of  the  father,  to  receive  an  infant  dangh- 
ter,  under  tbe  immediate  gnardianship  of  the  father,  from  the  church  to  which  the 
father  belonged,  and  in  which  the  child  was  baptiied  and  instructed,  and  initiate  it, 
by  baptiim.  Into  another  church  of  a  different  denomination,    it  was  held  to  be  the 
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yet  the  an<neots  generally  carried  the  pover  of  the  parent  to  a 
most  atrocioiu  extent  over  the  person  and  liberty  of  the  child. 
The  Feisians,  Egyptians,  G-reeka,  Gaala,  and  Romans  tolerated 
in&nticide,  and  allowed  to  fathers  a  very  absolute  dominion  over 
their  oSdpring ;  but  the  Romans,  according  to  Justinian,  exceeded 
all  other  people,  and  the  liberty  and  lives  of  the  children  were 
[daoed  within  the  power  of  the  father.  ((2)'  It  was  not, 
however,  an  absolute  *  lioense  of  power  among  the  Romans,  *  204 
to  be  executed  in  a  wanton  and  arbitrary  manner.  It  was  a 
r^alardomestiojuri^ictlon,  tltougbiu  many  instances  this  paren* 
tal  power  was  exercised  without  the  forma  of  justioe.  The  power 
of  the  father  over  the  life  of  his  child  was  weakened  greatly  in 
pahlio  opinion  by  the  time  of  Augustus,  under  the  silent  opera- 
tion of  refined  manners  and  cultivated  morals.  It  was  looked 
upon  as  obsolete  when  the  Pandects  were  compiled,  (a)  Bynker- 
sfaoek  was  of  opinion  that  the  power  ceased  under  the  Emperor 
Hadrian,  for  he  banished  a  &ther  for  killing  his  son.  The  Em- 
peror Conatantine  made  the  crime  capital  as  to  adult  children. 
Id  the  f^e  of  Tacitus  the  exposing  of  infants  was  unlawful ;  but 
merely  holding  it  to  be  unlawful  was  not  suiBcient.  (&)  When 
the  Clime  of  exposing  and  killing  infanta  was  made  capital,  under 

figfit  and  the  duty  of  the  father,  not  only  to  mkiatain  hU  infant  children,  but  to 
kutniet  their  mindi  In  moral  and  religion*  principle*,  and  to  regntste  their  comciencei 
Itj  ft  conno  of  eduiaitioo  and  discipline.  All  inierference  with  the  parental  poww 
and  iatj,  except  b;  the  conrt*  of  justice,  when  that  power  is  abused,  is  iujurious  to 
temeadc  snbordinstioa,  and  to  Che  public  peace,  morals,  and  security.  Parents, saya 
a  diitinguished  Jurist  on  natnml  law,  hare  tbe  right  b;  the  law  of  nature  to  direct  th« 
acdona  of  their  cliildren,  a*  being  a  power  necessar/  to  their  proper  education.  It  it 
tk«  will  of  God,  therefore,  that  parents  should  have  and  exercise  that  power.  Nay, 
be  obaerres,  parents  haTe  the  right  to  direct  thtAr  children  to  enihracc  tlie  religion 
which  they  themsalres  approTe.  (Hcioecciua's'  Elsm.  Jar.  Nat.  et  Qentluro,  b.  i, 
e.  8.  sec.  as,  56.) 

(J)  Inst.  1.9;  De  Patria  Poteetate ;  L*w  of  the  Twelve  Tables.  Bee  1.  624,  note  j 
Taylor's  ElenieaU  of  the  Ciiil  Law,  396, 307,402;  Voyage  dn  Anarcharsis  en  Gi«ce, 
Ui.&Sft;  Casarda  Bel.  QaLlih.  [fl.dfii)  St.J<^n'B  History  of  the  Manners  and 
Customs  of  Andent  Greece,  L  130-li&.  Infanticide  wh  the  horrible  and  sluhbors 
nee  of  almost  all  antiquity.  Gibbon's  History,  nil.  56-67.  Nuodt  de  Partus  Expo- 
iitione  et  Nece  apnd  Veteres,  which  Is  considered  to  be  a  singular  work  of  great 
•ccnracj  on  this  subject.  Sallnst  mentions  the  extreme  exercise  of  tlie  parmtal 
power  at  Itome,  as  a  thing  of  course,  and  without  any  observation.  In  his  erat  Fulriua 
ieoatoris  Alius,  retractum  ex  Itinere  parens  necari  jossit     Sal.  Bel.  Cat.  &  39. 

{a)  Lieeat  eoa  exheredare, qnos  ocddere  licebat.    Dig.  28.  2,  II. 

[b)  Kumerum  UberoramOnire,  autqnemqnam  exagnatia  necare,flagitiomhabatnr, 
plosqne  ibi  honi  more*  Talent,  qnam  alibi  bona  leges.    Tac.  de  Mor.  Ger.  c  IB. 
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ValentiniaD  and  Yalens,  then  the  practice  was  finally  extermi* 

nated,  (c)  and  Ihe  paternal  pover  reduced  to  the  standai-d  of  reason 

and  of  our  own  municipal  law,  which  admits  onlj  the  jui  domet- 

tiax  emendationief  or  right  of  inflicting  modei'ate  correction 

*  205   under  the  exercise  of  a  sound  discretion,  ((f)     In  •  evetj'- 

thing  that  related  to  tlie  domestic  connections,  the  Eng- 
Ibh  common  law  has  an  undoubted  superionty  over  the  Roman. 
Under  the  latter,  the  paternal  power  continued  during  the  son's 
life,  and  did  not  cease  even  on  his  arriving  at  the  greatest  honors. 
The  son  could  not  sue  without  his  father's  consent,  or  mairy 
without  his  consent ;  and  whatever  he  acquired,  he  acquired  for 
the  father's  advantage  ;  and  in  respect  to  the  father,  the  son  was 
considered  rather  in  the  liglit  of  property  than  a  rational  heiag. 
Such  a  code  of  law  was  barbarous,  and  unfit  for  a  fi-ee  and  civil- 
ized  people  ;  and  Justinian  himself  pronounced  it  unhuman, 
and  mitigated  its  rigor  bo  far  as  to  secure  to  the  son  the  prop- 
erty he  acquired  by  any  other  means  than  by  his  father ;  and  yet 
even  as  to  all  acquisitions  of  the  sou,  the  father  was  still  entitled 
to  the  use.  (a) 

The  father,  and  on  his  death  the  mother,  is  generally  enUtled 
to  the  custody  of  the  infant  children,  inasmuch  as  they  are  their 
natural  protectoi*^,  for  maintenance  and  education.  (&)     But  the 

(c)  Dr.  Taylor,  in  hi*  Elementi  of  the  Cirit  Law,  40S-40O,  givei  a  concise  hhtoi; 
of  the  progTMS  of  the  Boman  JuriBprodcnce,  In  iti  effort!  lo  dettroy  this  niomtroni 
power  of  tlie  parent]  bat  Bynkenhoek  haa  compoaed  a  iv^ar  treatiie,  with  Infinite 
learning,  on  tliii  mbject.  It  ii  entitled,  Opuiculum  de  jure  Decidendi,  vcndendi,  et 
ezponendi  Uberos  apud  veteret  Homanoi ;  Opera,  i.  34S ;  and  It  led  him  into  lome 
controvenj  with  hit  predecetior,  the  learned  Noodt,  on  the  doubtful  points  and  re- 
condite learning  attached  to  that  diicuMlon,  Hetnecciiu,  in  liii  Syntagma  Antiq. 
Rom,  Jur.  lib.  1,  tit.  9,  Opera,  Iv.,  haa  also  given  tlie  history  of  the  Roman  Juriapnt- 
dence,  trom  Romulag  to  Justinian,  relative  to  thlt  tremendoua  power  of  the  father, 
and  which,  he  aaya,  waa  jnally  termed,  hj  the  Roman  authors,  palria  majatat. 
[7  Am,  Law  Rev   Ol.) 

(rf)  1  Hawk.  F.  C.  b.  1,  c.  SO,  aec.  3S. 

(a)  Tnat.  2.  0. 1.  If  an  infant  son  uaniM  against  the  will  of  bis  father,  this  doe* 
not  emancipate  him,  and  the  father  may  soe  tor  and  recoTer  his  wages,  or  value  of 
hii  aervices.    White  <i.  Henry.  Law  Reporter  for  Jaly,  ISU,  [VA  Me.  631.) 

{b)  I'hefatherii  entitled  to  the  ciiatodj  of  his  legitimate  i-hildren,  to  the  exclusion 
of  their  mother,  though  they  be  within  the  age  of  nurture.  Rex  d.  Greenhtll,  0  Ner. 
d:M.244;  4Ad.  &EI.  624,  I.e.  If  thechildbe  broaght  uponAabnacwpui,  and  benf 
an  age  to  exercise  a  choice,  the  court  will  leave  bim  to  elect  where  he  will  go.  If  not, 
he  goes  to  the  father,  unless  he  had  abuaed  Ihe  right  to  the  cusloily  of  his  child,  or 
there  be  an  apprehension  of  cruelty,  or  some  exiilbltlon  of  gross  profligncy,  or  want  of 
ability  to  provide  for  his  children.  ThePeopUtcxra/itf.Nickeraon,  19  Wend.  IS.  But 
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courts  of  justice  may,  in  their  Bound  discretion,  and  when  the 
morals,  or  safety,  or  ioterestd  of  the  ebJldien  strongly  require  it, 
withdraw  the  infants  from  the  custody  of  the  father  or  mother, 
and  place  the  care  and  custody  of  them  elsewhere,  (c)  The 
parent,  or  one  in  loco  parentis,  may,  under  certain  circumstances, 
maintain  an  action  for  the  seduction  of  his  daughter,  though,  if 
she  be  actually  in  the  service  or  apprenticeship  of  another,  he 
cannot  maintain  the  action,  unless  the  wrong  be  done  under  color 
of  a  contract,  (d)  '    So  the  power  allowed  by  law  to  the  parent 

if  the  pMvnti  live  in  a  itate  of  Kparmtioii,  withoat  bein^  divorced,  and  withoDt  th» 
faott  of  the  wife,  tlie  tu>urci  mag,  on  [he  applkalion  of  tlie  motlier,  award  ilio  en*- 
tod;  of  tbe  child  to  the  mother,  Recording  to  tlie  provision  of  llie  Sew  York  R.  S.  IL 
148,  MC.  1,2.  So  In  Englnnd,  by  tlie  itntule  of  2  &  3  Vicu.e.  M,  if  tlie  child  be 
wltitin  MreD  jtm,  the  lord  chancellor  or  matter  of  Out  roll*  nay,  apoti  the  mother*! 
petition,  make  an  order  on  the  father  or  teitamentar/  guardian  to  deliver  i(  Into  her 
ciutody.  In  llie  case  of  Foater  tr.  Aliton,  8  Howard  (Miss.),  106,  the  Jurisdiulion  of 
the  court!  orer  tbe  ditpoaition  of  mbon  lironght  licfore  them  nponAa6eai  corput,  wai 
Teiy  elaborately  durnised,  and  it  waa  held  that  the  court  wa«  not  bound  to  reitore 
to  a  testameuiary  guariJian  a  child  furclblj  taken  from  him  and  placed  with  the 
mother,  though  the  guardian  had  not  abuied  hii  trust,  and  wo*  not  incompetent  to 
dlichargeit  Tlie  court,  coniultlng  the  intereBts  and  inulinations  of  the  child, allowed 
it  to  remain  witli  the  mother.    See  «u;ira,  IM,  105. 

(e)  Matter  of  WoUitouecraft,  4  Johui.  Ch.  80 ;  Com niOD wealth  v.  Addicks,  6  Bio- 
iie7,  620;  Ex  jaru  Grouse.  4  Wharton,  9;  United  Slates  v.  Green,  3  Mason,  482; 
Case  of  Wellesle;  c  Duke  of  Beaufort,  2  KusseU,  1 ;  Tbe  Siate  v.  Smith,  6  Grecnl. 
462.  Sec  also  infra,  221,  note  (a)  ;  Hai^pberaon  oo  lufantt,  142-152.  In  the  cnse  of 
The  People  v.  Mercein,  3  Hill,  399,  it  was  held,  after  an  elaborate  discussion,  as  a 
general  rule  of  law,  that  as  between  husband  and  wife,  tlie  claim  of  the  former  to  tlie 
cnstod/  of  their  infant  children  is  paramount,  and  will  be  enforced  on  habeai  corput, 
though  the  child  l>e  a  daughternnder  Ave  years  of  age.  It  was  further  declared  that 
the  husband  could  not,  by  agreement  with  the  wife,  ^lenaie  to  lier  bis  right  to  the 
cnitodj  of  their  cliildren.  and  the  agreement  was  void. 

(cf  J  8  Bl.  Comm.  141 ;  Dean  t>.  Peel,  6  East,  45  ;  Harrii  v.  Butler,  2  M.  £  W.  5S9; 
Speight  D.  Oliviera,  2  Slarkle,  493;  Blaymire  c.  Hale;,  6  M.  &  W.  65.  But  the 
American  case*  hold  a  contrary  doctrine.  A  parent  maj  maintain  the  action  for 
the  seduction  of  his  infant  daughter,  though  she  be  living  apart  from  him,  and  in  the 
service  of  another,  for  he  has  a  right  to  her  services,  and  to  claim  them,  and  is  legally 
bound  to  maintain  her,  and  to  bear  her  expenses  as  a  consequence  of  the  seduction. 
The  case  would  be  diSerent  if  the  parent  had  devested  himself  of  all  right  to  reclaim 
her  serrices,  and  all  his  rights  and  liabilities  had  become  entingniibed.    Martin  v. 

Payne,  9  Johns.  S6T ;  Homketh  v.  Barr,  8  Serg.  A  B.  S6 ;  Sargent  i. ,  6  Cowen, 

106 ;  aark  v.  Fitch,  2  Wend.  456 ;  Hewitt  v.  Prime,  21  Wend.  79. 

1  Stdiielion,  —  It  is  well  settled  that  a  got  with  child,  and  althoogh  there  was  no 
loss  of  service  must  be  alleged  and  proved,  contract  of  service.  Evans  c.  Walton,  L.  R. 
But  an  aclioii  can  be  maintained  for  3  C.  P.  615,  citing  and  commenting  on 
ftandulently  depriving  a  father  of  hit  Eager  v.  Grimwood,  I  Exch.  61.  8e« 
danghter's  lervicea,  although  the  be  itot    Stowe  «.  Heywood,  7  Allen,  118 ;  Abra- 
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over  tLe  peraon  of  the  child  may  be  delegated  to  a  tutor  or 
instractor,  the  better  to  accomplish  the  purpow  of  educatioa.  («) 
The  father,  and  iu  oeftaia  cases  the  mother,  bad,  at  common 
lav,  as  guardian  in  socage,  a  right  to  the  custody  of  the  estate  of 
the  heir  dui'ing  his  minority,  and  to  take  the  rents  and  profits 
thereof,  aa  will  be  more  fully  shown  in  the  next  lecture ;  and 

(t)  A  tdioolmuter,  wbn  standi  In  thM  character,  loco  partntti,  may  in  proper  caie* 
Inflict  moderate  and  rcAionable  chailiaement.  The  State  v.  Pendergrara.  2  Der.  A  Bat 
SS6.  The  father,  evoi  with  tbecanasnt  of  the  managen  of  a  boiue  of  refuge,  caaaot 
commie  a  child  to  (lieir  ciiilod]',  unleu  that  child  be  adjudged  a  proper  lubjecc  for 
■ooh  a  place  by  due  couna  of  law.    Commonwealth  v.  M'KMgy,  1  Ajhmcad,  SiS. 

balm  V.  Kidnej,  IM  Hais.  223;  jBUgge  dtsd  go  Dpon  the  groatid  that  wbettwr 

V.  Ilale/,  127  Hbm.  10.1.]     A  conitructiT*  emjindpation  hM  taken  place  or  not  i«  • 

•errtce  k  luttcient.    Tbua  the  moment  queation  of  fact,  and  that  although  after 

that  the  actual  lervlee  of  a  minor  dau^ter  a  child  hai  attained  Iwen^-oua  either  bar 

with  a  third  person  ia  terminated,  although  parent  or  she  majr  dittolTS  the  eziating 

wrongful!;,  and  ^e  intend!  to  return  to  relation,  ,her  attaining  that  age  doe*  not 

her  father,  he  liai  a  right  to  her  serTice,  ijao  fiirto  emancipate  her.     See  Brown  b. 

and  can  maintun  an  action  for  her  le-  Ramta]r,5Dntcher,11T.  But  very  clearly 

duction.    In  sach  case*  the  pruitice  has  the  parent  baa  no  action  wlien  the  dangh- 

become  inTCterale  of  giving  damagca  be-  ter  Is  absent  from  home  under  a  contract 

7ond  tlie  mere  loss  of  lerTlce  in  respect  made  hj  her  for  her  own  benefit  after 

of  the  loss  aggravated  bj  the  Injur;  to  coming  of  age.    Lee  n-  Hodges,  13  Gratt. 

the  peimn  Bcducod  {t.ff.  disgrace,  &c.}.  726,    Neither  had  he  in  a  cate  like  the 

Terryo.  Hutcbbiaon,  I<.R.  8  Q.B.  GDO.zi  last,  where   the  danghter   was   seduced 

In  Greenwood  v.  Greenwood,  28  Md.  870,  while  staying  a  few  days  at  his  house  by 

an  action  was  maintained  although  the  the  pemuasion  of  her  mistress ;  slie  did 

daughter  was  Iemporaril;ab*ent  from  her  not  tbereb;  beeome  his  sertant;  and  at 

father's  house,  he  not  having  destroyed  the  time  of   her   conflnement  she  had 

the  relation  of  master  and  lerrant.     See  entered  the  service  of  another.    Hedge* 

Oriffltlis  B.  Teetgen,  15  C.  B.  844 ;  Thomp-  v.  Tagg,  41  L.  J.  ».  a.  Ex.  169 ;  L.  R.  7 

ton  r.  Rosa,  S  H.  &N.  16;  Hanly  r.  Field,  £x.  28S.       Bee,  geDerall;,  Pattenoa   b. 

T  C.  B.  H.  a.  96.     So  in  Sutton  b.  Hnff-  Thompeon,  24  Ark.    &&  j     [DtiTidsou  v. 

man,  3  Vroom,  68,  although  in  addition  Abbott,  G3  Tt  &T0 ;  Long  v.  Kel^tley, 

the  daughter  waa  over  twenty-one.    lipe  11  Ir.  B.  C  L.  321.] 
■.BUenlerd,32If.T.22a    The  oases  laat 

zl  Morgan  e.  Roes,  74  Ho.  S18.    Evi-  will  preclude  him  from  recovering.    Th« 

denoe  of  the  pecuniar;  condillon  of  de-  mere  fact  that   tl>e  daughter  Is  at   (he 

fendaat  was  held  not  admitsible  In  Hod-  time  of  the  seduction  in  the  service  of 

soil  B.  Taylor,  9  L.  R.  Q.  B.  79.    But  lee  another  it  held  insufficient.     Furman  «. 

Clem  0.  Holmes,  38  Gratt.  72S;  Ltvery  Van    SUe,   66   S.  Y.    4MC;    Lavery    v. 

».  Crooke.  62  Wis.  612,  amln.  Crooke,  BS  Wis.  612 ;  BUgge  a.  Ilsley. 

It  would  seem,  According  to  the  later  127  Mast.  191. 

enthoritiea.that  nodiingsbortof  anaban-  As  to  the  light  of  the  mother,  tea 

donnient  by  the  father  of  his  right  to  Fnman  d.  Van  Site,  sofira;  DavidaoDV. 

control   bit   minor   dko^ter't   tenricei  Abbott,  63  Vt.  6Ta 
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generally  in  this  countiy  the  &ther  may,  bj  deed  or  will, 
*  dispose,  after  his  death,  of  the  onstody  and  tuition  of  hU  *  206 
ohOdren  under  age.  This  power  was  originally  given  by 
the  English  statute  of  12  Charles  II.  c.  24 ;  and  the  person  so 
invested  may  take  the  care  and  management  of  the  estate,  real 
and  personal,  belonging  to  the  infants  ;  and  may  maintain  actions 
against  any  person  who  shall  wrongfolly  take  or  detain  them  from 
his  Gostody. 

This  power  of  the  father  eeasea  on  the  arrival  of  the  child  at 
the  age  of  majority,  which  has  been  variously  established  in 
different  countries,  but  with  us  is  fixed  at  the  age  of  twenty-one ; 
and  this  is  tiie  period  of  majority  now  fixed  by  the  French  civil 
code,  (a)  In  this  respect,  the  Nt^leon  Code  was  an  improve- 
ment  upon  the  former  law  of  Fniaoe,  (5)  which,  in  imitation  of 
&9  oivU  law,  continued  the  minority  to  the  end  of  twen^-five 
years. 

In  case  of  the  death  of  the  father  during  the  minority  of  the 
child,  his  authority  and  dnty,  by  the  principles  of  natural  law, 
would  devolve  upon  the  mother ;  and  some  nations,  and  particu- 
larly the  French  in  their  new  civil  code,  (c)  have  so  wdained. 
The  father  is,  however,  under  the  French  law,  allowed  by  will  to 
appoint  an  adviser  to  the  mother,  without  whose  advice  she  can 
do  no  act  relating  to  the  guardianship.  Tliis  is  analogoos  to  our 
law,  which  allows  the  father,  and  the  father  only,  to  create  a 
testamentary  goardianahip  of  the  child.  But  if  there  be  no  such 
testamentary  diqweition,  the  mother,  after  the  father's  death,  is 
entitled  to  the  guardianship  of  the  perfton,  and,  in  some  cases, 
of  the  estate,  of  the  infant,  until  it  arrives  at  the  age  of  four- 
teen, when  it  ia  of  sufficient  age  to  choose  a  guaidian  for 
itself,  (d)  In  New  York,  *  the  mother  is,  in  that  case,  by  •  207 
etatnte,  entitled  to  the  guardianship  of  the  estate,  (a) 

3.  Of  Qia  I}iittM  of  ChUdFan.  —  The  duties  that  are  enjoined 
upon  children  to  their  parents  are  obedience  and  assistance 
during  their  own  minority,  and  gratitude  and  reverence  during 
the  rest  of  their  lives.     This,  as  well  as  the  other  primary  duties 

(n)  110.488.     [See  206,  n.  1.] 

(b)  Inatit.  Droit  Fnuifali,  ptr  Ai^Q,  b.  i.  c.  7.  (c)  So.  SOtMOB. 

(<0  Litt  lec.  123 ;  S  Co.  38 ;  Co.  Utt.  S4,  b ;  S  Adc.  li ;  3  Cob.  Dig.  Ift.  Gur- 
dlMi,  B.  D.  E. ;  7  Tm.  S«S. 

(n)  H.  T.  BerUed  SUtatM,  1.  TIS,  mc.  G. 
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of  domeBtic  life,  bave  generally  been  the  object  of  municipal  lav. 
Disobedience  to  parentis  was  punished  under  the  Jewish  law  with 
death ;  (b)  and  with  the  Hindoos  it  was  attended  with  the  loss 
of  the  child's  inbeiitancfl.  (c)  \or  can  the  classical  scholar  be 
at  a  loss  to  recollect  how  assiduously  the  ancient  Greeks  provided 
for  the  exercise  of  filial  gratitude.  They  considered  the  neglect 
of  it  to  be  extremely  impious,  and  attended  with  the  most  certain 
effects  of  divine  vengeance,  (d)  It  was  only  an  object  of  civil 
animadvereion.  Solon  ordered  all  pecsons  who  refused  to  make 
due  provisions  for  their  parents  to  be  punished  with  infamy  i  and 
the  same  penalty-  was  incurred  for  personal  violence  towards 
them,  (e)  When  children  undertook  any  hazardous  enterprise, 
it  was  customary  to  engage  a  friend  to  mtuntain  and  protect  their 
parents  ;  and  we  have  a  beautiful  allusion  to  thi8  castom  in  the 
speech  which  Vii^l  puts  into  the  mouth  of  Euryalus,  when 
rushing  into  danger.  (/) 

The  laws  of  New  York  have,  in  some  small  degree, 
"  208  t«ken  *  care  to  enforce  this  duty,  not  only  by  leaving  it 
in  the  power  of  the  parent,  in  his  discretion,  totally  to 
disinherit,  by  will,  hia  ungrateful  children,  but  by  compelling  the 
children  (being  of  sufficient  ability)  of  poor,  old,  lame,  or  impo- 
tent persons  (not  able  to  maintain  themselves),  to  relieve  and 
maintain  them,  (a)  This  is  the  only  legal  provision  made  (for 
the  common  law  makes  none)  to  enforce  a  plain  obligati<m  of  the 
law  of  nature,  (fi)  It  has  more  than  once  been  held  in  this 
country,  after  a  critical  examination  of  authorities,  that  a  moral 
obligation,  without  some  preexisting  legal  obligation  applicable 
to  tlie  8ubject>-matt«r,  was  not  a  sufficient  consideration  for  a 
promise;  and,  consequently,  that  the  promise  of  a  son  to  pay 
for  past  expenditures  in  relief  of  an  indigent  parent,  or  of  a 
father  to  pay  for  the  relief  of  a  poor  and  sick  son,  who  was  of  i^ 

(h)  Dent.  Tii.  IB. 

<«)  Geotoo  Code,  by  Hilhed,  M.  Tlie  flnt  emtgrant*  to  MatMchntetti  loltowed 
the  Jewiih  law,  aod  made  filial  di«obedi«nce  a  capital  crime.  Governor  BtttcblniOD, 
in  hii  HUlory  ol  MawachUBetti,  1. 441,  «ayt  that  he  bad  met  witli  bat  one  conTiction 
under  that  tangQ[nary  law,  and  that  offender  wa«  reprieved. 

(J)  Illad,b.D,T.4i>4;Odru.b.3,*.lS4i  Hedod't  Oper.A  Die.  b.  1,  r.  188-186. 

(c|  Potter**  GKck  Aatlq.  ii.  347-361. 

(/)  Td,  oro,  (olara  iaopem,  et  inccnm  relictn.    JCnrid,  B,  200, 

(a)  N.  T.  BeTiMd  SUtntei,  i.  614. 

(b)  Le  Bknc,  J.,  1  Eaat,  84 ;  Edwards  v.  DavU,  16  Johnt.  281 ;  Bex  t.  Unaden, 
Btr.  lOT. 
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and  indigent,  and  cot  a  member  of  his  family,  waa  not  binding  in 
law.  (c) 

«.  Of  XUegitliDKte  Chiidrmi.  —  I  proceed  next  to  examine  the 
sitnation  of  illegitimate  children,  or  bastards,  being  persons  wbo 
are  begotten  and  horn  out  of  lawful  wedlock. 

These  unhappy  fruits  of  illicit  counectioo  were,  by  the  civil  and 
canon  laws,  made  capable  of  being  legitimated  liy  the  subsequent 
marriage  of  their  parents ;  and  this  doctrine  of  legitimation  pre- 
vails at  this  day,  with  different  modifications,  in  France, 
Germany,  Holland,  and  Scotland,  (d)  But  '  thia  principle  *  209 
has  never  been  introduced   into   the   English   law;  (a)' 

(e)  MUIi  V.  WTnitin,  8  Pick.  207 ;  Cook  v.  Bndley,  7  Conn.  &7. 

((f)  Constuirier  de  NonDandie,  c.  27 ;  3  Douui,  801 ;  Code  Ciril,  d.  331 ;  1  Bnk. 
lattlie;  Init.l.l0.13;Code,6.27.10;  Novel,  8S,c.8;  Butler'i  note,  181,  to  lib.  8, 
Co.  Lilt.;  Voet,  Com.  ad  Pand.  3S,  7,  see.  S  and  11 ;  DiuerCstiondaiulaqiielleondia- 
cute  1m  Prinolp«B  dn  Droit  Romaln,  et  du  Droit  Fnuifoit,  par  rapport  auz  Baiarda; 
OenTrea  de  Chancelier  D'Agueiaeau,  tiI.  381,  470. 

(a)  In  Doe  trdoN.  Birtwhiitl«  v.  Vardill,  6  B.  &  a  438,  It  ma  held  tbat  a  chUd 
bom  ID  Scotland  of  Dnmarried  parenti  domidled  there,  juid  who  afterwardi  marri«t, 
coald  not  inherit  landi  in  England,  for  the  Engliih  law  doei  not  recognize  tlie  legiti- 
macy, bj  foreign  law  and  bj  marriage,  of  pereoDB  bo  bom,  and  follawa  itj  own  rulei 
of  deacent    But  the  caie  waa  afterwards  (Mrried  up  on  error  to  Ibe  Hotue  of  Lords; 

1  intimate  ChUJrat.  —  Doe  An.  Birt-  Engllah  law  bastardy  Ib  indelible.  Thii 
wbiitte  v.  Vardill  I*  refnred  to  in  Fenton  is  perhapi  open  to  the  objection  that  It 
>.  LiTlngatoDe.  3  Macq.  497, 532, 614,  ante,  *Muniea  llie  existence  of  llie  relation  of 
03,  D.  1 1  Smith  v.  Derr,  34  Peon.  St  ISO.  parent  and  child  for  the  parpoie  of  de- 
ft Don's  Ectate,  4  Urewry,  194, 196,  puts  atroying  it.  Considering  tliat  the  Engliih 
it  that  certain  rates  of  inheritance  are  law  regards  the  bastard  as  filiat  nuliiia, 
annexed  to  real  estate  by  the  lex  ret  liia,  it  would  seem  more  reasonable  to  bold 
InapecilTe  of  penonal  iiaiiu,  and  that  tbattliacoDcvrrbigdtanicUeof thcmoUier 
althongh  one  who  wat  le^tlmate  1^  tha  and  ^ace  of  birth  of  the  child  determined 
law  of  the  place  where  his  parents  were  the  itotKs  of  the  latter,  and  that  when  the 
domiciled  and  married  and  he  was  bom  law  which  properly  dclennined  hfs  ilaM 
would  be  legitimate  in  Engiand,  he  most  declared  him  legitimate,  that  was  a  fact 
also  satisfy  the  Engliili  canon*  of  descent  which  tlte  English  courts  conld  not  ga 
In  order  to  Inherit  Engliah  lands.  In  Rt  behind.  See  Stoiy,  Confl.  of  Laws,  {  46, 
Wright's  Trnsti,  2  K.  £  J.  506,  it  was  {  OS  w,  obserTalions  of  Dr.  Redfletd,  the 
held  that  a  domiciled  Englishman,  the  editor.  Lex  naturm  hnc  est,  ut  qui  nas- 
patative  father  of  a  bastard  born  in  citur  sine  legitimo  matrimonto,  matrera 
France  of  a  Frenchwoman,  did  not  make  sequaCnr,  nisi,  tas.  D.  1.  6. 24.  C(.  Foi^ 
the  child  legitimate  for  the  purpose  of  tescne  Ch.  43  Held,  note  25 ;  Goodman  s. 
taking  under  a  bequest  to  his  children  in  Goodiiian,aGiII.ei3;  Udny  B.Udny.L.R. 
an  English  will,  by  changing  hi*  domicUe  IH.L.  Sc.44],467.  But  see  Ib.  447,  446. 
10  Franc*  and  marrying  tha  mother  there,  llowerer,  the  decWon  remarked  upon 
Tha  argument  Is  that  the  child  follow*  aeemt  to  be  ctmslitent  with  other  English 
the  domicile  of  his  fatlw,  and  that  by  tbe  cases,  like  Shaw  «.  Gould,  ants,  117,  n.  1, 
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and  Sir  William  Blackstone  (fi)  has  xealnnsly  maintained,  in  Horn 
respect,  the  superior  policy  of  the  common  law.  (c)  We  have, 
in  relation  to  this  subject,  a  memorable  oase  in  English  histarjr. 
When  the  English  bishops,  in  the  reign  of  Heniy  III.,  petitioned 
the  lords  that  they  would  consent  that  persons  bom  before  matri- 
mony should  be  legitimate,  as  well  as  those  bom  after  matrimony, 
in  respect  to  hereditary  succession,  inasmuch  as  a  canon  of  the 
church  had  accepted  all  snch  as  Intimate,  so  far  as  r^arded 

tuid  tiioBgh  Ilie  twelre  Judges  gsre  their  opinion  to  the  lords  that  the  Jadgment  ma 
correct,  jet  Lord  Chancellor  BroDghBm  aaggetted  doabis,  tind  a  furtlier  ■Tgninwrt 
WM  ordered  before  the  tordi.  Birtwhiatte  >.  Vardlll,  0  Biigh,  72-88  .  6  ffing.  M.  C 
385 ;  3  Clirk  &  Fin.  671-aOO ;  1  Scott  S.  R.  8!%  a.  c,  and  the  doctrine  of  the  K.  B. 
kfflrraed.  The  principle  which  Lord  Brougham  contended  lor  was,  that  the  law  ot 
the  conntry  where  the  marrioge  of  the  parent*  and  the  birth  of  the  child  took  place, 
determined  the  tegilimacj  of  the  child ;  and  that  if  bj  the  law  of  the  place  Oie  mn<- 
riage  had  a  retroepectlTe  effect,  and  by  flc&m  of  law  held  the  child  to  hare  been  bom 
in  lawful  wedlock,  the  English  court!  onght  BO  to  reg*rd  it ;  and  that  hewa««atitled 
to  take,  as  lawful  heir,  hii  father's  inheritance  in  Engfand.  Bat  on  the  rehearing  of 
the  case,  the  opinion  of  tlte  Judges  was  not  changed,  and  the  Jadgtnent  below  waa 
afflrmed.  s.  c.  T  dark  &  V\n.  BBS.  By  the  Scotch  law,  the  aabseqamt  mairiage  bi 
Scotland  of  the  parents  wiii  not  legitimate  the  preiion*  itsue  bom  In  a  eonntij  where 
such  marriage  doei  not  render  legitimate  such  Issue.  Belt's  Frinciples  of  tlw  I«w  of 
Scotland,  sec.  16-28 ;  nidt  pott,  430. 

{b)  Comm.  L  455. 

(c)  It  is  a  remarkable  fact,  that  tn  many  of  the  United  States  the  nile  of  the  ciTfl 
law,  that  antenuptial  cbildi^D  are  legitimated  by  the  father's  marriage  to  the  mother 
and  recognition  of  the  children,  preTails,  in  opposition  to  ttie  common  law,  namely,  in 
Vermont,  Maryhind,  Virginia,  Oeoi^,  Alabama,  Hiasisflppt,  Louisiana,  Kentucky, 
Miiaauri.Indiana.niinols,  and  Ohio.  Oriffltfa't  Law  Reg.  passiR;  Aikin's  Dig.Med. 
T7.    8ee212,2ia 

and    tlie  criticism  does  not  loach  any  tometlmes  rendered  legitimate  by  a  ^e- 

argnment  on  the  conitroction  of  the  wilL  cnl  act  of  the  kgisLature.    Beall  a.  Beall, 

BoyvBo.  Bedale,  IB.  ftH.  T9S.Z1  SQa.  310;  Vidal  e.  Comnsfbra,  18  La. 

Several  state*  beside*  thoee  mentioned  An.  516 ;  [Keil's  App.,  B2  Fenn.  St.  ISt, 

in  DMA  {t)  have  adopted  the  rule  of  tlte  Bee,  especially.  Matter   of    Merldc^  61 

drll  law  by  statnte ;    and  bastards  are  Eo«.  Fr.  61] 


x>  A  pervon  was  bom  in  Warteniharg  that  the  child  shonld  be  Seated  as  le^tl- 

of  peraoni   not  then  mairted,  but  who  male,  and    allowed    to  inherit,  on    Ute 

afterward*  rumored  to  FennsylTanla  and  ground  that  it*  ilaha  waa  flxed  brfora 

there  married.    By  the  law  in  force  at  thepareBtsTemoTedtaNewTork.    lliiler 

Wurtembug,  and  by  Tlrtne  of  a  law  r.  Miller,  SI  N.  T.  116.    See  Oaa  In  n 

passed    in    PennsylTania  •nbaeqnent  to  Goodman'*  Trusts,  IT  Ch.  D.  366;  Ron 

■nch  marriage,  the  child  was  made  legit-  r.  Rosa,  129  Haas.  343 ;  Van  Vooifcia  k 

Imate  by  such  snbarqnent  marriage.  Sub-  Brlntnall,  80I4.T.  18;  tufm,  SSsnd  117, 

seqnentty  the  parents  reraoTcd  to  Hew  and  nolea. 
Talk  and  pnrchased  real  ettate.    Held, 
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the  rigbt  of  inheritance,  the  earls  and  baroos,  with  one  voice, 
answered,  quod  TMlunt  lege»  Angliat  mvtare.,  qua  hue  tuque  vnitatm 
twnt  et  approbatte.  (cf) 

Setden,  in  his  Dissertation  upon  Fleta,  (e)  mentions,  that  the 
children  of  John  of  Gaunt,  Duke  of  Lancaster,  born  before  mar- 
ri^e,  were  legitimated  by  an  act  of  Parliament  in  the  reign  of 
Richard  IL,  founded  on  some  obscure  common-law  custom ;  and 
Barrington,  in  his  ObseTvatious  upon  the  Statutes,  (/)  speaks  of 
the  Roman  law  on  this  subject  as  a  very  humane  provision  in 
favor  of  the  innocent.  The  opposition  of  the  English  barona  to 
the  iotroductaon  of  the  rule  of  the  civil  law,  is  supposed  to  have 
arisen,  not  so  much  from  any  aversion  to  the  principle 
itself,  as  to  the  saucliou  which  *  would  thereby  be  given  *  210 
to  the  superiority  of  the  civil  over  their  own  common  law. 
In  the  new  civil  code  of  France,  (tt)  the  rule  of  the  civil  law  is 
adopted,  provided  the  illegitimate  children  were  not  oEEipringB  of 
incestuous  or  adulterous  intercourse,  and  were  duly  acknowledged 
by  their  parents  before  marriage,  or  in  the  act  of  celebration. 
Voet  (&)  presses  this  doctrine  of  legitimation  by  a  subsequent 
marriage  to  a  very  great  extent.  This,  if  A.  has  a  natural  sod, 
and  then  marries  another  woman,  and  has  a  son,  who  is  at  his 
birth  the  lawful  heir,  and  his  wife  dies,  and  he  then  marries  the 
woman  by  whom  be  had  the  natural  son,  and  has  sons  by  her, 
according  to  the  doctrine  of  the  Dutch  law,  as  stated  by  Voet,  the 
bastard  thus  Intimated  excludes,  by  his  right  of  primogeniture, 
not  only  his  brothers  of  the  full  blood,  by  the  last  marri^^  but 
the  son  of  the  first  marriage.  The  latter  is  thus  deprived  of  the 
right  of  inheritance,  once  vested  in  him  by  his  primc^eniture,  by 
an  act  of  his  father  to  which  he  never  consented.  The  civil-law 
rule  of  retrospective  legitimation  will  sometimes  lead  to  this  rig* 
orons  consequence,  (c) 

{d\  Stat  of  MertoD,  20  Hen.  lU  c.  9.  Thii  lUtnte  U  reprinted  in  HotchUw'* 
Codlilcation  of  the  StatDte  Uw  of  Oeorgii,  1616,  p.  333,  u  part  of  the  eziitiiig  l>w  of 

(()  Ch.  a,  lec.  2,  (f)T.S&. 

(a)  Code  aTil.  no*.  331,  332,  3S8,  886. 

(ft)  Com.  Bd  ^nd.  26.  T.  tec.  11. 

(c)  Hr.  Uore,  tbe  teamed  editor  of  Lord  Stair's  JostitDtloiM  L  note  c,  33,  My% 
that  the  weight  of  avtboriV  •eemi  to  be,  that  an  interrening  mairi&ge,  and  the  hirlh 
of  lawful  inue,  would  fwm  a  bar  to  the  legitlmatioa  of  the  flntborn  children  bora 
oat  of  wedlock.    A  recent  Irareller,  of  great  intelligence  and  of  a  higli  moral  ton^ 

Toi.ii.-i8  [278] 
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But  not  only  children  born  before  mnrriage,  but  those  who  are 
born  so  long  after  the  death  of  the  huEbimd  as  to  destroy  all 
presumption  of  their  being  his  ;  and  niso  all  children  bom  during 
the  long  and  continued  al>&ence  of  the  huBband,  bo  thnt  no  access 
to  the  mother  cnti  he  presumed,  are  reputed  bastsrda.  (if)  The 
rule  at  common  law  (and  which  subsisted  from  the  time  of  the 
Year  Books  down  to  the  early  part  of  the  last  century)  declared 
the  issue  of  every  married  woman  to  be  legitimate,  except  in  the 
two  special  coses  of  the  impotency  of  the  huoband,  and  his  absence 
fi-om  the  realm.  («)     But  in  Pendrell  v.  PendrelU  (/)  the 

•  211   absurd  doctrine  of  making  legitimacy  rest  •  entirely  and 

conclusively  upon  the  fact  of  the  husband  being  infra 
quatuor  maria,  was  exploded,  und  ever  since  that  time  the  ques- 
tion of  the  legitimacy  or  illegitimacy  of  the  child  of  a  married 
womnu  lias  been  regarded  as  a  matter  of  fact  resting  on  decided 
proof  as  to  the  non-access  of  the  husband,  and  it  is  a  question  for 
ft  jury  to  determine,  (a)    The  rule  ia,  that  where  it  clearly  appears 

consldert  tlie  legitimation  at  btttardt  by  [he  subscquont  tnnrriage  of  the  parent* 
M  of  •  very  immoral  tendency,  anil  nn  cncourngement  to  the  Inereaw  of  apurioui 
sfftpring.    Turnbull'i  Aiutria,  U.  205,  cd.  London,  1840. 

(d)  Cro.  Ju.  611 ;  Co.  Utt  314,  a  ;  1  BL  Comm.  4fi0,  461.  The  citiI  U»  and  the 
Code  Civil  fixed  the  tlirce  liundrcdlli  day  ni  the  iiltimnm  tfmpiu  gettatioaiM.  Dig.  SS. 
16.  8.  11;  Code  Civil,  art.  ZYl  Lord  Coke  considered  nine  niuntha,  or  forty  neekt, 
U  the  limitation  in  the  Engliih  Ian ;  bat  the  more  modem  doctrine  is  not  to  aMign 
•ny  precise  limit  lo  tlia  period  of  geitatlon,  but  to  leave  it  to  be  governed  by  clreoin- 
•tancei.    Harg.  d.  2,  Co.  Litt.  244,  a;  Gardner  Peerage  Caie,  in  ISSG. 

(()  Co.  Lilt.  2i4,  a ;  Done  L  Egcrlon  t>.  Hinton  &.  Slarliey,  1  Bolt.  Abr.  308. 

if)  Str.JBS. 

fa)  a.P.  Wma.  27u,  2T«;  Str.  93B;  Salk.  123;  Hai^  note.  No.  108,  to  rjb.  % 
Co. Litt.;  Biitler'i  note,  No  US,  to  lib. 3,  Co. Lilt.;  4T.  K.  251,350;  4Brt).C.  CM; 
S  BaBt,  103 ;  Com.  Dig  lit.  Bnalnrd.  A.  B. ;  Head  l^  Head.  1  Sim.  &  Scu.  150 ;  1  Turn. 
&RuM.  ISB,  s.  c,  and  the  opinioni  of  the  judgea  Riven  to  (ho  House  of  Ixirds  In  the 
Banbury  Peerngc  Caie,  in  1811,  ib.  168;  Sheltord'i  Uarrlngc  and  IHvorce,  707-723; 
4  Peteradorffg  Abr.  170;  Ctom  e.  Croia,  3  Paige,  139;  Commonwealth  r.  Wenli^ 
1  Aahioead,  299 ;  Bary  c,  PbiUpot,  2  Mylne  L  Keene,  349 ;  Stegall  v.  Slegnll,  2  Brock. 
256;  Commonwealth  r.  Slicpherj,  Q  Binney,  28G.  The  decision  in  tho  Banbuiy 
I'cOTage  Cnse  liai  been  ncvcrely  crltidaed  by  Sir  HarriB  TJiohoIni,  (n  hii  Treatise  on 
tlie  Law  of  Adulterine  Bastardy,  18S6;  and  the  old  rule  requiring  proof,  not  of  tbe 
Improbnbiiily  only,  bat  of  the  iinpostibiliti/  ot  the  huaband  being  liiefalher  of  the  child, 
i(  supposed  to  be  tiic  better  Ian  and  the  better  policy.  It  appears  to  mc  that  justice 
and  policy  arc  concerned  In  aome  relaxation  of  the  old  rnic  of  evidence.  It  was  too 
•tringent  and  violent  to  be  endured.  Bui  we  arc  ndmoniahed.  o[i  llic  other  hand,  nt 
the  necessity  of  requiring  perfectly  satisfactory  proof  of  non-nccess  of  the  husband, 
before  the  child  Is  to  be  doomed  to  lose  its  legitimate  riglils  and  oharaelcr.  By  the 
statute  law  of  New  York,  If  the  husband  continties  absent,  out  of  llic  state,  for  one 
whole  year  prevtous  to  the  Urth  of  tlie  child,  separate  from  tlie  mother,  aod  lear« 
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that  the  hnsband  coald  not  have  l>e«n  the  father  of  the 
child,  it  is  a  bastard,  though  *  born,  or  begotten  and  born,  *  212 
during  marri^e.  (a)  <  It  is  not  necessary  that  I  should 
dvell  more  particularly  on  this  branch  of  the  law  ;  and  the  prin- 
ciples and  reasoning  upon  vhich  this  doctrine  of  presumption 
applicable  to  the  question  of  legitimncy  is  founded,  will  be  seen 
at  lai^e  in  the  cases  to  which  I  have  referred,  (t) 

A  bastard  being  in  the  eye  of  the  law  nvlliua  JUiiu,  (c)  or,  as 
the  civil  law,  from  the  difficulty  of  ascertaining  the  father,  equally 
concluded,  patrem  habere  non  itdelliguntur,  (d)  he  has  no  inheri- 
table blood,  and  is  incapable  of  inheriting  as  heir,  either  to  his 

(be  motherdarlngthe  time  continuing  nndretiding  in  the  state,  t lie  child  ii  deemed  ft 
bMtvd.  80  it  ii  a  biitud  if  begotten  and  born  daring  the  lepsratlon  of  111  nather 
Irom  ber  hnibuid,  pnnnant  to  the  decree  of  anj  court  of  conipclent  JnrisdictioD. 
N.  Y.  Keviicd  Sututoi,  i.  Oil,  lec.  1.  The  *tatute  declsrei  that  the  cliild,  in  inch 
eiiea-  ihaa  U  detmrd  a  lnulard.  Still,  the  itntuto  may  lie  lo  construcil  u  to  let  in  proof 
Co  rcl  nt  Llie  presumptiun  of  non-acceei  nf  the  Iiutbnnd,  and  Juitify  the  inference  of 
oolMbilation  in  the  caK  of  a  qualified  divorce.  If  thia  bo  not  tlie  conalroction,  tbcn 
(be  law,  aa  it  itood  before,  reiUng  an  principlei  adapted  to  tlio  drcaiutancei,  waa 
wiaer  and  lafer.  The  Code  Napoleon  is  stricter  than  the  Engllth  rule,  for  it  allow* 
the  inoe  to  be  bastardized  only  on  proof  ihal,  by  reason  of  distance  or  accident, 
CohabhAtion  of  liosband  and  wife  was  impoasible.  Code  Napoleon,  u.  812.  So,  in 
Iiouiiiana,  it  is  held,  in  case  of  Tolnntarj  separation,  that  accen  is  nlwrija  preamned, 
unlesa  cohabiution  was  phjMcallj-  impoiaible.  Tate  v.  Fenne.  19  Martin,  MS.  The 
.  obeerratlons  of  the  Muter  of  the  Rolls,  in  Bory  r.  Pbillpot,  are  almost  ai  strong. 
Tlie  cItII  law  admitted  proof  of  a  moral  impotslbillty  of  access.  Sec  Kdin,  KcTiew, 
Ho.  97,  a  review  of  Le  Hcreliant's  Report  of  the  Proceedings  in  the  Hooic  of  Lords 
an  the  elaima  to  the  Barony  of  Gardner,  in  which  the  law  of  legitimncy  is  fully  and 
ably  dkcaased.  See  also  Burge's  Comm,  on  Cfdonial  end  Foreign  Lava,  1.  57-92, 
where  tlie  law  of  legitimacy  is  examined  at  targe,  and  the  civil  law  and  the  conllnental, 
a«  well  aa  EngHeb  anihoritie*,  brought  to  bear  on  ihii  subJacL 

(a)  The  King  v.  LnfTe,  8  East.  198. 

(i}  If  the  child  be  bom  immediately  after  marriage.  It  !i  atiil  a  leptlmate  child, 
nnleia  tlie  non-access  of  the  husband  prior  to  the  marriage  be  saffluienlly  proved. 
Co.  LilU  2M,  a ;  1  B1.  Comm.  455 :  Lawrence,  J.,  and  Le  Blanc,  J.,  In  The  Sing  b. 
Lofle,  8  Rust,  210,  211.  Pater  est  quern  nnptiB  demonatrant.  Sobfequenti  eoonnbU 
fndcre  omnem  concepiionii  tnaculam  toUente. 

(c)  Co.  Litt.  123,  a.  (J)  Intt.  1. 10. 12. 

1  Atdiley  r.  Sprigg,  33  L.  J.  w.  B.  Ch.  (S  B.  L.  ft  K  100)  i  Parker  r.  Way,  16 

«6;  IlargraTer.  Hargrare,  9  BeaT.I»2;  V.  H.  «;   People  e.  Ontario,  16  Barb. 

Fhittlpa  r.  Allen, !  Allen,  463;  PatterMin  286;  Kleinert  r.  F.lilrn,  88  Pcnn.  Sl.4:»; 

e,  Gaines,  Allow.  660,  589;  Van  Aemem  Stiito  r.  Herman,  13   Ired.   602;   HeiD- 

e.  Van  Aemam,  1   Barb.  Ch.   ST&.     It  menway  n.  Towner,  I  Allen,  209.      Bes 

•eema  that  the  evidence  of  the  husband  Wright  r.  Hicks,  16  Oa.  laO;  Clapp  ». 

or  wife  Is  not  admissible  to  proce  acc(««  Clapp.  97  Mass.  631.     [The  question  Is 

ornf)ii.Hcce««.   Dennisonc.Page, !9Pcnn.  one  of  fact  simply.     Shnlcr  e.  Bull,  16 

St.  420;  PatclMlt  e.  Ilolgate,  16  Jur.  808  S.C.til.] 
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patative  fnther,  or  his  motlier,  or  to  any  one  else,  nor  can  he  have 
heirs  but  of  his  own  body.  («)  This  rule  of  the  common  lav,  so 
far  at  leaat  as  it  excludes  him  from  inheriting  as  heir  to  hia 
mother,  is  supposed  to  be  founded  partly  in  policy,  tn  discourse 
illicit  commerce  between  the  Bexes.  Seldensaiil,  (/)  ihat  not  only 
the  lavrs  of  England,  but  those  of  all  other  civil  states,  excluded 
bastards  from  inheritance,  unless  there  was  a  subsequent  legiti- 
mation. Bastards  are  incapable  of  taking  in  New  York,  under  the 
law  of  descents,  and  under  the  statute  of  distribution  of  intea- 
tates'  effects ;  and  they  are  equally  incapable  in  several  of  the 
'  other  United  States,  which  follow,  in  this  respect,  the  rule  of  the 
English  law.  But  in  Vermont,  Connecticut,  Virginia,  Kentucky, 
Ohio,  Indiana,  Missouri,  Illinois,  Tennessee,  North  Carolina,  Ala- 
bama, and  Geoi^ia,  bastards  can  inherit  from,  itnd  transmit  to, 
their  mothers,  real  and  personal  estate,  under  some  modifica- 
tions, which  prevail  particularly  in  the  states  of  Connecticut, 
Illinois,  North  Carolina,  and  Tennessee ;  and  in  New  York,  the 
estate  of  an  illegitimate  intestate  descends  to  the  mother, 

•  213   *  and  the  relatives  on  the  part  of  the   mother,  (a)     In 

North  Carolina,  the  legislature  (&)  enabled  bastai'ds  to  be 
legitimated,  on  the  intermarri^e  of  the  putative  father  with  the 
mother,  or,  if  she  be  dead,  or  reside  out  of  the  »tate,  or  married 
to  another,  on  his  petition,  so  far  as  to  enable  the  child  to  inherit,  ' 
as  if  he  was  lawfully  born,  the  real  and  personal  estate  of  the 
father.  To  Louisiana,  bastards  (being  defined  to  be  children 
whose  father  is  unknown),  and  adulterous  or  incestuous  children, 
have  no  right  of  inheritance  to  the  estates  of  their  natural  father 
or  mother.  But  other  natural  or  illegitimate  children  succeed  to 
the  estate  of  the  mother  in  default  of  lawful  children  or  descend- 
ants, and  to  the  estate  of  the  lather  who  has  acknowledged  them, 
if  he  dies  without  lineal  or  collateral  relations,  or  without  a  sur- 
viving vrife.  (c) 

{f)  i  Bl.  Camm.  4G9. 

(/)  Now  C.  to  Fortewne  De  IiAiid.  Leg.  Aug.  c.  *X 

(a)  Griffith'!  Iaw  B«gl«ter,  li.  L ;  New  YoA  R«Tued  StAtatu,  1.  T6S,  kc.  14 ;  lb. 
764,  «ec.  19.  See  alio  It.  413.  In  Qeorgta,  bMtardi  djing  Intestate,  withaat  Imm, 
the  brothen  and  allien  of  the  tame  mother  lake  bj  deicent.  Prince's  Dig.  202.  la 
AlabamR,  the  Ictndred  of  a  batCanl  on  the  part  at  hii  mother  Ii  entitled  to  the  dialii- 
bndon  of  hit  penonal  eilaEe.    Aikln'i  Dig.  2d  ed.  129. 

(()  Re>i*ed  StatnCei  of  North  Carolina,  L  02. 

(c)  CiTil  Code  of  Lonitiaoa,  arL  320, 912,  013, 914.  Bj  a  itatnte  of  Lottiiiana.  fn 
1831,  white  father*  or  motken  maj  legitimate  their  natural  children  by  an  act  mnile 
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This  relaxation  in  the  laws  of  bo  many  of  the  states,  of  the 
Aeverity  of  the  common  lavr,  rests  upon  the  principle  that  the 
relation  of  parent  and  child,  which  exists  in  tliis  unhappy  case,  in 
b11  its  native  and  binding  force,  ought  to  produce  the  ordinary 
legal  consequences  of  that  consanguinity.  The  ordinance  of  Jus- 
tinisn,  to  a  certain  extent,  and  vith  exceptions,  allowed  a 
bastard  to  inherit  to  his  mother ;  (iJ)  and,  *  in  several  *  214 
oases  in  the  English  law,  the  obligations  of  consanguinity 
between  the  mother  and  her  illegitimate  o£^pring  have  been 
recognized.  The  rule  that  a  bastard  is  nviliua  fliut  applies  only 
to  the  ease  of  inheritances,  (a)  It  has  been  held  to  be  unlawful 
&T  him  to  marry  within  the  Levitical  degrees  ;  (&)  and  a  bastard 
has  been  considered  to  be  within  the  Marri^e  Act  of  26  Geo.  II., 
which  required  the  consent  of  the  father,  guardian,  or  mother,  to 
the  validity  of  the  marriage  of  a  minor,  (e)  He  also  takes  and 
follows  the  settlement  of  his  mother.  (<f)  With  the  exception  nf 
the  right  of  inheritance  and  succeasion,  bastards,  by  the  English 
law,  as  well  as  by  the  law  of  France,  Spain,  and  Italy,  are  put 
upon  an  equal  footing  with  their  fellow-aubjecta  ;  («)  and  in  thin 
country  we  have  made  very  considerable  advances  towards  giving 
them  al«o  the  capacity  to  inherit,  by  admitting  them  to  possets 
inheritable  blood.  We  have,  in  this  respect,  followed  the  spirit 
of  the  laws  of  some  of  the  ancient  nations,  who  denied  to  bastards 
an  equal  share  of  their  father's  estate  (for  that  wonld  be  giving 

before  k  aoUU7  «nd  two  witneaaet,  proTided  thej  b«  not  colored  children ;  and  f[«e 
people  of  color  ma;  legitlmats  their  colored  o(t*pring;  but  thenBliuml  chUdrea  must 
be  the  inae  of  psrente  who  mlg;ht  hive  Uvfnll^  contracted  muriage,  and  the  parents 
tniut  luTc  no  ascendants  or  leglUmste  detcendMit*.  A  pwlatax  marriage  !■  one  con- 
tiactedin  good  f^th,  on  the  part,  at  least,  of  oneof  the  parties,  and  In  ignorance  of 
anj  nnlawfnl  impediment ;  and,  in  toroe  parto  of  Europe,  tlie  children  of  such  a  con- 
neclion  are  lield  to  b«  legitimate.  Barge's  Comm.  on  Colonial  and  Foreign  Laws, 
LIS!. 

Id)  Code.  lib.  6,  67,  6. 

(a)  BuUer,  J.,  1  T.  R.  101 ;  Bow  ir.  Notlinghan),  1  N.  H.  280. 

(t)  Haina  v.  JeCfel,  1  Ld.  Ray  m.  68. 

<e)  King  e.  Inhabitants  of  Hodnett,  1  T-  R.  f)6;  Horoer  r.  Liddlard,  1  Hagg.  Con*. 
Sar.  Bat  the  cotucnt  of  (he  natural  parents  of  lllegfllmate  minors  is  not  sufficient, 
•nd  there  mnet  be  a  guardian  appointed  by  chancery.  lb.  The  prohibition  of  mar- 
riage between  relatiTes  In  the  ascending  and  defending  lities,  and  between  brothws 
and  sitters,  applies  eqoally  to  illegitimate  clilldren  and  relatirea.  N.  T.  BeTiaed 
Sutates,  il,  139,  sec.  3. 

{J)  8  Johns.  16 ;  17  Johns.  41 ;  12  Uasi.  429 ;  0  Conn.  681 

(e)  (EuTm  CAguessean,  tIL  884,  S86 ;  Bauer's  note,  Na  17a,  to  Ifb.  3,  Co.  Utt. ; 
IBLOomm.  460. 
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too  much  countenance  to  the  indulgence  of  criminal  de^re),  but 
admitted  them  to  a  certain  portion,  and  vould  not  sufFer  them  to 
be  cast  naked  and  destitute  upon  the  world.  (/) 

*  215        *  The  mother,  or  repnted  fother,  is  generally  in  this 

country  chargeable  by  lav  with  the  maintenance  of  the 
bastard  child ;  and  in  New  York  it  is  in  such  way  as  any  two  jua- 
tices  of  the  peace  of  the  county  shall  think  meet;  and  the  goods. 
chattels,  and  real  estate  of  the  parentet  are  seizable  for  the  support 
of  such  children,  if  the  parents  have  absconded.  The  reputed 
&ther  ia  liable  to  arrest  and  imprisonment  until  be  gives  security 
to  indemnify  the  town  chargeable  with  the  maintenance  of  the 
child,  (a)  These  provlsiona  are  intended  for  the  public  indem- 
nity, and  were  borrowed  from  the  several  English  statutes  on  th« 
subject  i  and  similai'  regulations  to  coerce  the  putative  father  to 
maintain  the  child,  and  indemnify  the  town  or  pai-ish,  have  been 
adopted  in  the  several  states. 

The  father  of  a  bastard  child  is  liable  upon  his  implied  contract 
for  its  necessary  maintenance,  without  any  oompuliiory  order  being 
made  upon  him,  provided  he  has  adopted  the  child  as  his  own, 
and  acquiesced  in  any  particular  diaposition  of  it.  (6)  The  adop- 
tion must  be  voluntary,  and  with  the  consent  of  the  mother,  for 
the  putative  father  has  no  legal  right  to  the  custody  of  a  bastard 
child,  in  opposition  to  the  claim  of  the  mother ;  and  except  the 
cases  of  the  intervention  of  the  town  officers,  under  the  statute 
of  provisions,  or  under  the  implied  contract  founded  on  the  adop* 
tion  of  the  child,  the  mother  has  no  power  to  compel  the  putative 
father  to  support  the  child.  (<;)     She  has  a  right  to  the  custody 

(/)  Potter's  Oreek  Aniiq.  11.  S40;  Gontoo  Code,  by  Hallicd,  78.  The  protectioD 
•nd  tendemcM  which  t)ie  goddcw  Fortune  ii  supposed  to  bestoir  npon  foundlings  n, 
says  Mr.  GiSord,  one  ot  the  most  amusing  and  auiniBted  pictntea  that  Ibe  ko«n  and 
f  IgoiQus  fancy  dI  Juvenal  eTer  drew :  — 

Slit  fortBna  Improba  noctn, 
Airidons  nadis  infaatibus.    Has  favet  omnes, 
Inrolvitquo  eiiiu.  Sat.  B,  t.  003-406. 

(a)  N.  T.  RcTised  8talute«,  L  640-660.  In  Ohio,  On  courts  «f  common  pleu 
ascertain  and  enforce  Iha  dnty  of  tbo  pntatire  father  to  maintain  bis  bastard  child. 
BUtules  of  Ohio,  1831. 

(A)  Heskclh  v.  Gowi'ng,  6  E»p.  131.  But  except  In  such  a  special  esse,  the  pnta- 
Utc  father  is  not  liable  except  upon  an  express  prooiUe,  or  upon  an  order  of  llliatkiQ 
nnder  the  statute.  Cameron  v.  Baker,  3  Carr.  £  P.  B3  j  Furilllo  n.  Cio«tlicr,  T  UowL 
t  By.  612 ;  Moncrlef  ».  Ely,  19  Wend.  406. 

(p)  In  England, mider  the staloio  of  4  &  fi  Wm.  IV.c.70,  thcmotlterot  abaaUrd 
child  had  no  remedy  against  the  father  for  it*  maintenance.     But  by  tlte  atatate  ot 
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and  control  of  it  as  agaiuiit  the  putatire  fother,  and  ia 
bound  to  maintain  it  as  *  its  natural  guaitlian  ;  (a)  though    *  216 
perhaps  the  putative  father  might  assert  a  right  to  the 
custody  of  the  child  as  ^ainitt  a  stranger.  (6) 

There  are  cases  in  which  the  courta  of  equity  have  regarded 
bastuds  as  having  strong  claims  to  equitable  protection,  and  have 
decreed  a  specific  performance  of  voluntary  settlements  made  by 
the  father  in  favor  of  the  mother  of  her  natural  child,  (c)  On 
the  other  hand,  there  are  cases  in  which  the  courts  of  equity  have 
withheld  from  the  illegitimate  child  every  favorable  intendment 
which  the  lawful  heir  would  have  been  entitled  to  as  of  course. 
Thus,  in  Furtaker  v.  JioHmon,  {d)  a  natural  daughter  brought 
her  bill  against  the  heir  at  law,  to  supply  a  defective  conveyanca 
from  her  father  to  her ;  but  the  chancellor  refused  to  asast  her,  on 
the  ground  that  she  was  a  mere  stranger,  being  nulliuaJUia,  and 
not  taken  notice  ot  by  the  law  as  a  daughter,  and  that  the  father 
was  not  under  any  legal  obligation  to  provide  for  her  as  a  child, 
though  he  might  be  obliged  by  the  law  of  nature,  and  so  the  con- 
veyance was  voluntarj',  and  without  any  consideration.  This  hard 
decision  was  made  by  Lord  Cowper,  in  1T17  ;  but  the  language  of 
Lord  Ch.  J.  King,  in  a  subsequent  case,  to  which  I  have  just 
alluded,  (e)  is  certainly  much  more  conformable  to  justice 
and  humanity.  "  If  a  man,"  says  he,  ""  does  mislead  an  •  217 
innocent  woman,  it  is  both  reason  and  justice  that  he 
should  make  her  reparation.  The  case  is  stronger  in  respect  to 
the  innocent  child,  whom  the  father  has  occasioned  to  be  brought 

T  £8  TIct.  c.  101,  the  mother  hu  relief,  and  tbo  father  m*)' be  inmnioDed  before  the 
pettj  Kuioiu,  anil  ordered  to  pay  6*.  for  each  of  the  flnt  lix  week*  after  birth,  12f. 
6d.  for  ercry  lubaequcnC  week  until  tlie  child  ii  thirteen  yean  of  age.  The  monejr 
If  to  be  paid  to  tlie  motlier,  and  may  be  recoTered  from  liie  fnther  hy  dittreit  and 
imprlaonmcnt.     Thii  ii  a  Juat  and  nise  improTement  in  the  lair. 

(a)  Tlie  King  p.  Sopcr,  G  T.  R.  2TS;  £x  parte  Ann  Knee,  i  Boi.  L  F.  146;  Tbt 
People  B.  Landt,  2  Johni.  375;  Carpenter  v.  Whitman,  1&  Johns.  208;  Wriglit  v. 
Wright,  2  Mau.  lOS ;  Haii  ItcTiaed  Statute*,  1836 ;  Acoala  v.  Robin,  19  Hartln 
(La. I,  3ST.  The  power  of  tlie  putatlre  father  oTer  the  illegitimate  rJiild  wai  dented 
In  the  Itoman  law,  and  it  ii  equally  lo  in  the  Spanish  law.    lb. 

(b)  Hex  B.  Comforlh,  Str.  1182.  A  penon  atanding  in  Iom  panntit  has  been 
allowed  to  maintain  an  action  on  tho  caae  per  qaod  iere!liam  amiiil,  for  the  abduction 
of  hti  daughter'*  illegitimate  u(F«pring.     Horitz  d,  Garnhart,  7  Walts,  SOS. 

(e)  MarchloneM  of  Annandale  b.  Harris,  2  P.  Wnii.  432 ;  Harten  v.  Glbwo, 
4  Dnans.  139 ;    Bonn  v.  Winthrop,  1  John*.  Ch.  33B. 

(if)  Prec  In  Ch.  476 ;  1  Eq.  Gas.  Abr.  123.  pLO ;  Gilb.  Eq.  IHQ ;  Ux  Prael.  26<L 
(e)  HarcUoDe**  of  Annandalc  v.  Barric,  2  P,  Wm*.  432. 
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into  the  world  in  this  shameful  manner,  and  for  whom,  in  justice, 
he  ought  to  provide."  In  Knye  t.  Moore,  (a)  the  vice-chancellor, 
in  pntsuance  of  the  doctrine  of  Lord  King,  assisted  to  uphold  and 
enforce  a  deed  by  the  father,  making  provision  for  the  mother 
and  his  illegitimate  children  after  his  death.  So,  in  Pratt  v. 
Flamer,  (&)  \  devise  by  the  father  to  an  unborn  illegitimate  child, 
in  which  the  mother  was  described,  was  held  valid ;  and  there 
are  other  oases  in  which  bequests  by  will,  in  favor  of  illegitimate 
children,  have  been  liberally  sustained,  (e) 

(o)  1  etm.  k.  Sra.  ei. 

(i)  6  Harr.  &  J.  10. 

\e)  BoMbcrof (  o.  Beuhcroft,  1  VmOA.  [430,]  284,  Phil.  ed. ;  OMdner  tr.  Herer, 
%  Pai^,  11.  Bat  in  WUkiomit  u.  WilklnMm,  befora  VicfrOh.  Bruoe,  1842,  a  pro*Iiloa 
fn  fsTor  of  fmiire  Illegitimate  children  wai  held  to  be  dearly  raid.  N.  T.  Legal 
Ob^errer,  I  191 ;  [1  Y.  *  a,  &  C.  667.) 
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LECTURE    XXX. 

OF    QUABDIAN    AND    VABD. 

Thx  relation  of  giutrdisD  and  ward  is  nearly  allied  to  that  of 
parent  and  child.  It  applies  to  children  during  their  minority, 
and  may  exist  during  the  lives  of  the  parents,  if  the  infant  be- 
comes vested  vith  property ;  but  it  usually  takes  place  on  the 
death  of  the  father,  and  the  guardian  ia  intended  to  supply  his 
place. 

There  are  two  kinds  of  guardianship :  one  by  the  common  law, 
and  the  other  by  statute ;  and  there  were  three  kinds  of  guardians 
at  common  law  ;  viz.,  guardian  by  nature,  guardian  by  nurture, 
and  guardian  in  socage,  (a) 

1.  Onardiui  brHattm.  —  Guardian  iy  nature  is  the  father,  and, 
on  bis  death,  the  mother ;  and  this  guardianxhip  extends  to  the 
age  of  twenty-one  yean  of  the  child,  and  it  extends  only  to  the 
cnstody  of  his  person,  and  it  yielded  to  guardianship  in  socage.  (() 
It  was  doubted  for  some  time  in  the  books,  whether  the  guai^ 
dian  by  nature  was  eutitled  to  the  possession  of  the  personal 
estate  of  the  infant,  and  could  give  a  competent  disohatge  to  an 
executor  on  the  payment  of  a  legacy  belonging  to  the  child ;  and  it 
was  finally  understood  (bat  he  could  not.  (c)  It  would  seem, 
therefore,  that  if  a  child  becomes  vested  with  *  personal  *220 
property  only,  in  the  lifetime  of  the  father,  there  is  no  per- 
son strictly  entitled  to  take  it  as  guardian,  uutil  a  guardian  has 
been  duly  appointed  by  some  public  authority;  though  if  real 
estate  vesta  in  the  infant,  the  guardian  in  soc^e,  or  a  substitute 
for  such  a  guardian  provided  by  statute,  will  be  authorized  to 
take  charge  of  the  whole  estate,  real  and  personal.    The  &tber 

(a)  Co.  Lttt.  88,  b ;  8  Co.  87  b. 

(t)  Utt.  MC  tSS ;  Co.  Lltt  87,  b.  88 ;  Hftrgmra's  note,  12 ;  The  IDng  n.  Thorp, 
6  Hod.  £21 ;  Jackion  v.  Camba,  T  Cowen,  3H ;  2  Wend.  163,  •.  c. 

(e)  Dagle;  s.  Talfen7,  I  P.  Wou.  286;  Cannlnghsm  r.  Harrts,  ctE^d  hi  S  Bro. 
C.C.186;  OenelB.TiIlmadg«,lJohni.Ch.8;  [Fonda  e. Tan  Home,  IS  Wrod.  831 ;] 
HUM  V.  Boyden,  8  Ptdc  SIS. 
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has  the  first  title  to  guardianship  by  nature,  and  the  mother  the 
second ;  and,  according  to  the  btrict  language  of  our  law,  says 
Ml'.  HiU'giave,  (a)  only  the  heir  apparent  citn  be  the  Bubject  of 
guardianship  by  nature,  and  tlierefuie  it  is  doubted  whether  such 
a  guiirdiaiiship  can  be  of  n  daughter  whose  heirship  is  presump- 
tive, and  not  apparent.  But  as  nil  childi-en,  male  and  female, 
equally  inherit  with  us,  the  guai-diauship  by  oature  would  seem 
to  extend  to  all  the  children,  and  this  may  be  said  to  be  a  natural 
and  inherent  right  in  the  father,  as  to  all  his  children,  during  their 
minoiity.  (A)  The  Court  of  Chancery,  for  just  cause,  may  inter- 
pose and  control  that  authority  and  discretion  which  the  father 
baa  in  general  in  the  education  and  management  of  his  child,  (e) 
In  De  Manneville  v.  J>e  MannevilUt  (_J)  Lord  Eldon  restrained  a 
father  from  doing  any  act  towards  removal  of  bis  infant  child  out 
of  the  kingdom,  and  he  said  that  the  jurisdiction  of  the  Coui't  of 
Chancery  to  control  the  right  of  the  father  primafaeie  to  the  per- 
son of  the  child  was  nnquestiounbly  established.  He  admitted, 
however,  that  the  jurisdiction  was  questioned  by  Mr.  Hargrave ;  (ti) 
but  it  was,  on  the  other  hand,  liupported  with  equal  ability  by  Mr. 
Fonblanque.  In  the  case  of  WelleeUy  v.  Dvke  of  Beaufort,  (/) 
the  lord  chancellor,  after  a  very  able  and  thorough  investigation, 

refused  to  restore  to  a  father  the  custody  of  his  infant 
*  221    *  children,  on  the  grouud  that  his  character  and  immoral 

conduct  rendered  him  unfit  to  be  their  guardian ;  and 
the  decision  was,  in  1828,  affirmed  by  the  House  of  Lords.    The 

(a)  Koto  06  to  lib.  2.  Co.  Lilt. 

\l>\  Mucphenon  on  Infinti,  61. 

id  -Z  FonbL  Tr.  of  Equliy,  235,  note ;  Crciue  i.  Rnnter,  S  Cox,  242. 

(J)  10  Tea.  62.  Tlie  priiKiplc  rMognized  Knd  enlorcod  by  the  cue*  of  Crease  «. 
Hnnler.  Hex  e.  De  HanncTfUe,  5  E«»,  '£l\,  and  I>g  ManncTJIle  c.  Dc  Mannc? ill«,  end 
t^  the  me  at  The  People  ex  nlat.  Barrv  r.  Mertf  in,  decided  upon  Wtoi  torpai  bj 
the  chnnccllor  of  the  Stiite  nf  Kew  Turk,  In  Aagmt,  1830, 3  Pnl^,  47,  and  af  terirard* 
by  Jadite  Inglli.  in  Kew  York,  in  1810,  it.  that  the  Court  of  Ctuncery  will  noi  pemdt 
ON  irfuHl  tno  yoNii^  lo  cAooM  /or  ittdf,  and  beiitil  a  ■almu/'Jani  ciiJun,  le  U  latcit  fnmt 
tU  iMfAo- npniiKi  ntt  amtaA,  lo  k  rfriJcrrrrf  lo  an  ahtttfalhtr,  fo  beaorird  iilrond  out  ofllit 
eonntry,  wh«leTer  may  be  the  mi^riti  nf  tlie  difBcnltiei  eaosing  n  gcpamtion  between 
hatband  and  wite,  and  notwithstanding  the  domk'lle  of  the  wife  b«  that  of  lier  hu*- 
band.  The  child  l>om  in  the  United  Staiei  owei  natural  ■llegiaiu.-e  and  liai  inde- 
pendent righli,  and  one  ii  to  reside  irliere  ho  wea  bom,  when  (lie  mother,  born  here 
also,  and  lawfully  md  actually  n  retident  here,  will  not  COOtetit  t«  hit  reiiMral,  wd 
he  i«  loo  young  to  choMC  tor  hinitcU. 

(e)  Kole  70  lo  Co.  I.itt.  89,  a. 

(/)  2  Ruu.  1  .  Wood  r.  Wood,  &  Paige,  605.  (.  W. 
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Jurisdiction  of  chaacery,  and  the  fitness  of  its  exercise  in  that 
instance,  were  finally  established,  (a) 

a.  Ooardimn  hj  thutntm.  —  Guardianship  hf  nurture  occuts  only 
when  the  infant  is  without  any  other  guardian,  and  it  belongs 
exolusivety  to  the  parents ;  first  to  the  father,  and  then  to  the 
mother.  It  extends  only  to  the  person,  and  determines  when  the 
infant  arrives  at  the  age  of  fourteen,  in  the  case  both  of  males  and 
females.  As  it  is  concurrent  with  guardianship  by  nature,  it  is 
in  effect  merged  in  the  higher  and  more  durable  title  of  guardian 
by  nature.  (6)  This  guardianship  is  said  to  apply  only  to  the 
younger  children,  who  are  not  heirs  apparent ;  and  a.s  all  the 
children  inherit  equally  under  our  laws,  it  would  seem  that  this 
species  of  guardianship  has  become  obsolete. 

3.  Onardlui  bj  Boomt»-  —  Guardiau  in  locage  has  the 
custody  of  the  *  infant's  lands,  as  well  as  of  his  person,  (a)  *  222 
It  applies  only  to  lands  which  the  infant  acquires  by 
descent ;  (h)  and  the  common  law  gave  this  guarJiaiisliip  to  the 
next  of  blood  to  the  child,  to  whom  the  inheritance  could  not 
pouibtg  descend ;  and  therefore,  if  the  land  descended  to  the 
heir  on  tliepart  of  tfae>father,  the  mother,  or  other  next  relation 
on  the  part  of  the  mother,  bad  the  waitisbip  ;  and  so  if  the  land 

(a)  WellMley  v.  WeUetier,  1  Dow.  m.  b.  1^ :  2  Bligh'i  Pari.  K  n.  b.  124.  i.  a. 
Thu  cMe  waa  ainmnpanieil  and  fuilowed  b;  rery  profound  diicuulont.  In  a  pamphlet 
■ttrlbuted  to  tliepennf  Mr.  Beiime*.  entitled  "  Obserraliani  upon  tlie  power  oxerciaed 
b^  the  Court  of  Cliancerj,  ol  depriving  a  father  of  the  cuitod;  of  hia  children,"  the 
power  WM  deemed  T«r;  qaealiouable  In  point  of  authoritj  m  well  at  policy.  On  tlis 
other  h*Dd,  in  •  treadac  publiahed  by  Hr.  Itam,  a  barrister,  and  In  an  article  la 
tbe  Quarterly  Review,  No.  77.  liie  policy  and  wiadom  of  the  juriidiction,  hi  auerted 
in  tlie  Coart  of  Chancery  and  confirmed  in  the  Hoiue  of  Lords,  were  ably  Tindlcated, 
and  ahown  to  be  connected  with  the  jreat  moral  conBldcrationi  ariaini;  out  of  the 
neareat  Ilea  of  aocial  life.  Alteroptt  bare  been  made  to  control  the  fnthcr'a  right  to 
the  cuilody  of  hii  infant  children,  by  a  legacy  given  by  a  stranger  to  an  infant,  and 
the  appointmcnl  by  liim  of  n  guardian  in  consequence  (hen«f.  But  it  It  neltlod  that 
a  Icgncyor  gifUa  achlldcnnfen  no  right  to  control  tbe  father's  careof  tlie  child,  and 
nopunon  can  defeat  the  father"*  right  of  guardia  nahlp  bysQch  means.  It.  however, 
tbo  father  accedes  to  tho  conditions  of  (he  gift,  and  larrenders  up  bis  control  o(  the 
chlld't  edncallon,  the  Court  of  Chancery  will  not  sutler  him  to  retract  it.  Lord 
Thnriow,  in  Powd  v  Cleaver,  2  Bro.  C  C.  600 1  Colston  v.  Morri*,  0  Madd.  89 ;  Lyon* 
•.  Blenkin,  Jao.  34fi.  S-e  hIm  The  Etna,  Ware,  4U.  and  2  Story, Eq.Jur.  IH  1341- 
1S61,|  where  tiie  Jnrlidlctioii  of  tlie  Cotirt  of  Chancery  on  this  subject  la  fuUy 
ezarolned  nnd  sustained. 

{b)  8  Co.  38  b ;  Harg.  note  OT  to  lib.  S  Co.  UtL ;  Com.  Dig.  tlL  Qaudiaa,  D. 

(a)  Com.  Dig.  til.  Guardian,  B. 

Ifi)  QaadriDg  r.  Down,  2  Uod  lift 
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descended  to  the  heii  on  the  part  of  the  mother,  the  father,  or  his 
next  of  blood,  had  the  wardship,  (c)  These  guardians  in  socage 
cease  when  the  child  arrives  at  the  age  of  fourteen  years,  for  he 
is  then  entitled  to  elect  hia  own  guardian,  and  oust  the  guardian 
in  socage,  and  they  are  then  accountable  to  the  heir  for  the  rents 
and  profits  of  the  estate,  (d)  If  the  infant,  at  that  age,  does  not 
elect  a  guardian,  the  guardian  in  gocage  continues,  (e)  The 
common  law,  like  the  law  of  Solon,  (/}  was  sti'enuoiiB  in  reject- 
ing all  persons  to  whom  the  inheritance  might  possibly  arrive,  and 
its  advocates  triumph  in  this  respect  over  the  civil  law,  (^)  which 
committed  the  burden  of  the  guai-dianship  to  the  person  who  was 
entitled  to  the  emolnment  of  the  Bnccession.  As  we  have  admitted 
the  half  blood  to  inherit  equally  with  the  whole  blood,  this  jealona 
rule  would,  still  more  extensively  with  us,  prevent  relations  by 
blood  from  being  guardians  in  socage.  The  law  of  Scotland  and 
the  ancient  law  of  France  tool  a  middle  course,  and  may  be  sup- 
posed, in  that  respect,  to  have  been  founded  in  more  wisdom  than 
either  the  civil  or  the  common  law.  They  committed  the  pupil's 
estate  to  the  person  entitled  to  the  legal  succession,  because  he  is 

most  Interested  in  preserving  it  from  waste  ;  but  excluded 
*223    him  from  the  custody  of  tlie  pupil's  person,  because  "his 

interest  is  placed  in  opposition  to  the  life  of  the  pupil,  (a) 
And  yet,  perhaps,  the  English,  the  Scotch,  and  the  French  laws 
equally  proceed  on  too  great  a  distrust  of  the  ordinoiy  integrity 
of  manldnd.  They  might,  with  equal  propriety,  have  deprived 
children  of  the  custody  and  maintenance  of  their  aged  and  im- 
potent parents.  It  is  equally  a  mistake  in  politics  and  in  law  to 
consider  mankind  degraded  to  the  lowest  depths  of  vice,  or  to 
suppose  them  acting  under  the  uniform  government  of  virtue. 
Man  has  a  mixed  character,  and  practical  wisdom  does  not  admit 
of  such  extreme  conclusions.  The  old  rule  against  committing 
the  custody  of  the  person  and  estate  of  a  lunatic  to  the  heir  at 

(«)  Utt.  Kc.  12S ;  QiMdritiK  v.  Downi,  X  Hod.  176. 

(<f)  Utt.  tb. 

(«)  TbeKnKD.nenon,Aiidr.Sia.  The  gnsTdUn  fat  wcsgeluu  lawful  poMMdoa 
of  tbe  Uoda,  and  he  may  mmintaln  aetlont  of  tretpM*  or  ejectment  Id  retpect  to  lb* 
bndt  ot  tbe  w&id.  Bjne  v.  Tan  Homcd,  6  John*.  M ;  Jackion  v.  De  Walts,  T  M. 
167. 

(/}  Patler-i  Greek  AnUq.  i.  17<. 

is)  Co.  Litt  BH.  b ;  1  Bl.  Comm.  462. 

(a)  EnUne'*  In*t  79 ;  Hallam  on  the  Mlddl«  Aget.  L  106. 
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]aw  has  been  OTerruled  as  unreasoDable.  (6)  If  a  presumption 
must  be  indulged,  aa  was  observed  in  one  of  the  cases,  it  would 
be  in  favor  of  kinder  treatment,  and  more  patient  fortitude,  from 
a  daughter  as  committee  of  the  person  and  estate  of  an  aged  and 
afflicted  mother,  than  from  the  collateral  kindred.  The  fears  and 
precautions  of  the  lawgiver  on  this  subject  imply,  according  to 
Moutesquieu,  a  melancholy  consciousness  of  tlie  corruption  of 
public  movala.  (c) 

This  guardianship  is  a  personal  trust,  and  is  not  transmissible 
by  succession,  nor  devisable,  nor  assignable.  It  extends,  not  only 
to  the  person  and  all  the  socage  estate,  but  to  hereditaments  which 
do  not  lie  in  tenure,  and  to  the  personal  estate.  This  is  the  opin- 
ion of  Mr.  Hai-grave,  and  he  supports  it  by  strong  reasons ;  ((2) 
notwithstanding,  it  is  admitted,  that  the  title  to  guardianship  in 
socage  cannot  aiise  unless  this  infant  be  seised  of  lands  held  in 
socage.  This  guardianship  in  socage  may  be  considered  as  gone 
into  disuse,  and  it  can  hardly  be  said  to  exist  iu  this 
country,  for  the  guardian  *  must  be  some  relation  by  blood,  *224 
who  cannot  possibly  inherit,  and  such  a  case  can  rarely 
exist.  By  the  New  York  Revised  Statutes,  (a)  where  an  estate, 
in  lands  becomes  vested  in  an  infant,  the  guai-diansliip  of  such 
infant,  with  the  rights,  powers,  and  duties  of  a  guaixlian  in  socage, 
belong  to  the  father  of  the  infant ;  and  if  there  be  no  father,  to. 
the  mother ;  and  if  there  be  neither,  then  to  the  nearest  and 
eldest  relative  of  full  age,  not  being  under  any  legal  incapacity  ; 
and  as  between  relatives  of  the  same  degree  of  consanguinity, 
males  are  preferred.  But  the  rights  and  authority  of  every  such 
guardian  are  superseded  in  all  cases  where  a  guardian  is  appointed 
by  the  deed  or  last  will  of  the  father  of  the  infant,  or,  in  default 
thereof^  by  the  surrogate  of  the  county  where  the  minor  re- 
sides. (6)  'Surrogates  have  the  same  power  to  allow  and  appoint 
guardians  as  is  possessed  by  the  chancellor  ;  and  as  the  powers 
and  jurisdiction  of  the  Court  of  Chancery  are  declared  (c)  to  be 
coextensive  with  the  same  powers  and  jurisdiction  in  England, 

(i)  Domwr's  Cue,  2  P.  Wmi.  263  j  In  the  owtter  of  Uvingitoiie,  1  Jabn*.  Ch. 
43S ;  Lord  Hardwicka,  In  2  Atk.  11. 
{e)  Baprit  dci  Lola,  Ut.  ID,  c  84. 
(d)  Note  67  to  lib.  2  Co.  Litt 

(a)  ToL  IL  Sd  ad.  2 ;  [Srlrntm- 1>.  Baliton,  81  Barb.  (H.  T.)  386.] 
(i)  N.  Y.  RetiMtd  Statntet,  1.  TIP,  wc  T ;  ib.  iL  161,  aoc  4, 6,  6. 
(cj  O.  IL  17S,  MO.  86. 
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with  the  exceptions,  additions,  and  limitations  created  and  im- 
posed by  the  constitution  and  laws,  it  is  to  be  inferred  that  the 
chancellor  of  New  Tork  retains  the  jurisdiction  over  infants  which 
belongs  to  the  ctiancellor  in  England,  and  which  belonged  to  the 
chancellor  of  Kew  York  prior  to  the  first  of  January,  18S0,  when 
the  Revised  Statutes  took  effect. 

4.  TMtamcntatT  Ooardiuu.  —  Tettamentaiy  guardianahipt,  to 
which  I  have  already  alluded,  are  founded  on  the  deed  or  last  will 
of  the  father,  and  tliey  supersede  the  claims  of  any  other  guar- 
dian, and  extend  to  the  person  and  real  and  personal  estate  of 
the  child,  and  continue  until  the  child  arrives  nt  full  nge.  Tliis 
power  in  the  father  to  cooRtitute  a  guardian  by  deed  or  will  wa? 
given  by  the  statute  of  12  Charles  II.,  and  it  has  been 

•  226   pretty  extensively  *  adopted  in  this  country.     It  is  a  per- 

sonal trust,  and  is  not  aeisigiinble.  (a)  A  will  merely 
appointing  a  testamentaiy  guardian  need  not  be  proved ;  and 
though  the  statute  Bpeiiku  of  appointmeut  hy  deed,  as  well  as  by 
will,  yet  such  a  disposition  by  deed  may  Iw  revoked  by  will ;  and 
it  is  evident,  from  the  language  of  the  English  statute,  and  from 
-the  reason  of  the  thing,  that  the  deed  there  mentioned  is  only  ft 
testamentary  instrument  iu  the  form  of  a  deed,  and  to  operate 
only  in  the  event  of  the  iather's  death,  (i)  Though  the  statute 
laws  in  this  country,  which  have  adopted  or  followed  the  provi- 
sions in  the  English  statute,  may  have  abridged  its  explanatory 
and  verbose  phraseology,  it  is  not  to  be  presumed  that  they 
intended  to  vary  the  construction  of  it.  These  pjiventat  guar- 
dians may  be  appointed  by  the  father,  whether  he  be  of  full  age 
or  a  minor,  and  to  any  child  being  a  minor,  and  unmarried,  (c) 

(a)  Y.jTi}  c.  Connteu  of  SliaftsbDry,  2  P.  Wmi.  121 ;  GilchTiil,  J.,  in  Balch  r. 
Bmitli,  12  N.  H.  441. 

{b)  Lord  SliaflitjaryE.HanDiiiD,  Finch,  323;  LordEldon,  In  fixptfrfiTtieEarlof 
Ilc:hc«tcr,  7  Vca.  3G7.  Tlic  ttatulc  of  Oliio,  in  1831,  wry  prapcrlj-  dropi  tlic  vnni 
"  deed,"  «ml  gives  llic  falher  the  power  of  nppointlng.  ty  lelH,  m.  leBraraentsrj-  gnirdion 
to  Ilia  infnnl  and  iinmairied  child,  Bnt  the  lUtutc  in  Nortii  Carolina,  Georgia,  and 
Tennmsra  anya  oxprestly  tiiat  the  father  maj  by  deed,  executed  In  hli  lifctEme,  or 
by  his  lait  will  and  tcatament,  in  writing,  diipotc  of  ttio  caitody  and  taiiion  of  bia 
chHdran  durlnp  their  mlimrity.  N.  C  R-  S.  1887,  i.  9W ;  Statute  Lawa  of  Tennetaee, 
1836,  p  Ban  ;  IIotdikiM,  Code  nf  neorgia,  1846,  p.  tl3&. 

(r)  N.  Y.  RcvlBed  Ststiiici,  ii.  150,  »ec.  1,2,3;  Statutca  of  New  Jency  of  1796  [ 
Elmer's  niceal.  698;  Act  of  Viririnia.  1792;  V,R.C.i.S«)i  Statute  of  PennaylTania, 
Pardon'aDtf;.  971;  Chaae't  StaUttt  of  Ohio,  iU.  1788;  Statute  of  Alabama,  of  1822,— 
all  allow  a  father,  being  a  mhiar,  to  appoint  a  trttwwentat;  guardian,  who  alionld 
bare  tli«  power*  of  a  guanUan  in  common  loeage.  "nilB  UatsinenMry  p*wer  waa 
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The  better  opinion  is,  that  such  testamentary  guardian  will  con- 
tinue till  the  age  of  twenty-one,  though  the  infant  be  a  female, 
and  nairy  in  the  mean  time,  if  the  will  be  explicit  ns  to  the 
duration  of  the  trust ;  for  the  statute  ^ves  that  authority  to  the 
father.  It  has  been  held  that  the  mani^e  of  a  daughter  will 
determine  the  gnardianship  as  to  her,  though  not  so  as  to  a  bod 
until  he  comes  of  age  ;  and  Loi-d  Hardwicke  said,  in  Miendet  v. 
Mendel,  (d')  that  it  had  been  so  adjudged  in  ZA>rd  Shaftttburj^t 
caae.  But  in  the  subsequent  case  of  Roach  v.  Qarvan,  (e)  the 
language  of  the  chaitcellnr  wa.t,  that  the  marriage  would  not  of 
itself  determine  a  guardianship,  though  the  court  would  never 
appoint  a  guardian  to  a  married  female  infant.  The  latter  cases 
lead  to  the  conclnsion  that  the  marrif^e  of  a  female  infant  does 
not  absolutely  determine  the  guardianship,  and  that  it 
would  require  a  special  *  order  in  chancery  to  do  it.  (a)  *  226 
The  cases  are  not  very  clear  and  consi^teat  on  thb  point. 

copied  from  the  itatute  12  Car.  n.  c  24.  The  lUtuta  of  1  Vict.  c.  26,  Imi  taken  awoj 
from  an  infant  fallicr  tlie  power  to  appoint  a  teaUmentary  gunrdian.  But  it  ia  uid 
that  tlie  power  gvna  bj  the  ttatute  of  12  Car.  IL.  to  the  inf unt  fatlier,  to  appoint  a 
imardian bj  tfetrf,  ii  Btill  retained.  Tiio  MatMchosetU  ReTiKd  Sutate«of  I836,pt.2, 
lit.  4.  c.  69 ;  ib.  tit.  7,  c.  79,  reqaire  ■eourit]'  from  everj  teilammtar;  frnardian  or 
truMM,  appointed  hy  will,  for  minon  or  otiian,  nnleu  the  will  dirpcti  otliecwiie,  and 
tiie  tnutee'i  power  and  duliea  arc  prescribed  with  coniiderablo  minuleneia.  It  wai 
declared  b;  atatiita  in  Manachiuetti,  in  1837,  tliat  the  marriage  of  a  female  guardian 
operated  ai  an  eitingatihment  of  her  anthnritj  aa  gnardinn,  and  that  the  huiband 
did  Dot  (Qccecd  ai  gnardinn  in  her  right.  The  itatute  of  Illinoig,  of  1885,  givci  tlje 
power  bj  deed,  or  laat  will,  to  the  mother  ai  well  a*  to  tbe  father,  if  *lie  be  mIc,  and 
the  father  haa  made  no  luch  diipoaition.  Tlioagh  a  leatnlor  by  will  direct)  hia  eiecn- 
ton,  out  of  the  proceedi  of  a  ipec-ifled  beqnett  to  >;!■  Infant  ion,  to  edurate  liim,  lliat 
;»roTi«oii  doe*  not  of  Itaelf  make  the  executors  testamentary  gaardiani.  far  It  U  aaly 
Inatrnction  or  direction  a«  to  the  education  of  the  Infant,  and  doe*  not  imply  ihe  cuttodji 
orchargo  of  the  pcnon.    Kevan  f.  Walker,  II  I«]gh,  414. 

(<f)  1  Tee.  Sen.  83;  3  Atk.  61!).  (<)  1  Ve».  Sen.  100. 

(a)  In  the  matter  of  Whltaker,  4  John*.  880.  It  wa»  decided  in  Jones  v.  Waid,  10 
Terga,  160,  that  gnardlanghip  ae  to  a  female  ward  teases  upon  lier  marriage  under 
age.  In  England,  it  ia  quite  of  conrse  to  appoint  a  new  gu-trdian  in  aiich  a  cnie. 
8  Sim.  .340.  The  Court  of  Cliancery  mrely  removes  a  tea tn men Inry  guardian  dul; 
appointed,  tliougli  It  will  interfere  and  impose  aach  reatrictioni  ns  will  prevent  an 
abow  of  the  truat.  Goodall  s.  Rsrria,  2  P.  Wma.  060 ;  lioach  c.  Gnrran,  1  Vea.  100, 
and  the  noleof  Mr.  Bell,  lb.  There  seems  to  be  no  aiiffit^icnt  ground  for  the  doubt.  In 
some  of  the  books,  that  a  teatameninry  guardian  cannot  be  removed.  2  Story,  Eq. 
Jur.  |{  1330.  note.]  When  ttfeme  loIr,  appointed  guardian  to  her  infant,  married,  the 
court  directed  an  inquiry  whether  she  had  not  thereby  deprived  herself  of  the  gusr- 
dianahip,  aa  ahe  was  no  longer  ant  jurli:  tboii^  it  seem*  the  might  be  reappointed 
under  new  suretiei.  GamaU,  Hatter  of,  Rolls  Court  at  WestmlDSter,  May,  ISS.*) ; 
n  Bear.  847.] 
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It  would  be  quite  reaaoaable  that  the  marrif^e  of  a  female  ward 
should  determine  the  guardianship,  both  as  to  her  peiaon  and  her 
estate,  if  she  married  an  adult.  It  ought  to  be  bo  aa  to  her  pei^ 
son,  but  not  as  to  her  estate,  if  she  married  a  minor.  Upon  the 
marriage  of  a  male  ward,  the  guardianship  continues  as  to  his  es- 
tate, though  it  has  been  thought  otherwise  as  to  his  person,  (b) 

5.  OnardiMiB  JndloloUy  appointed.  —  The  distinction  of  guardiana 
by  nature,  and  by  socage,  seems  now  to  be  lost  or  gone  into 
oblivion,  and  Uiose  several  kinds  of  guardians  have  become  essen- 
tially superseded  in  practice  by  the  chancery  guardiana^  or  guar- 
dians appoint«d  by  the  Court  of  Chancery,  or  by  the  sunt^tes 
in  the  respective  counties  of  New  York,  and  by  courts  of  similar 
chanioter,  and  having  jurisdiotioa  of  testamentary  matters,  in  the 
other  stated  of  the  Union,  (c)  >    Testamentary  guardians  are  not 

(fi)  KMTe'i  DoTDCBtic  Relationi,  S28.  Bj  llie  cWl  Imr,  marrisge  did  not  confer 
on  a  minor  the  prir[leges  of  msjoritj.  Dip.  i  4. 2 ;  Code,  5. 37.  la.  But  the  Ikwi  of 
tnodeni  nations  are  Tery  di*ene  on  tbeeffect  of  marriage  upon  minori.  Marriage  ii 
an  emanuipntion  of  tlie  minor  to  fall  right«  b;  ilie  French  and  Dalch  laws.  Cod* 
CiTll,  art.  4Ta ;  Voet,  ad  Fand.  4.  4.  e  ;  Van  der  Linden's  Inst.  b.  I,  c.  6,  lec.  7. 

(e)  In  FennljlTanla,  the  orphans'  conrt  hu  plenary  power  to  appoint  and  control 
fnurdjant,  and  regulate  the  maiulenance  of  infants ;  and  in  Oliio,  the  conrts  of  common 
pleas;  and  In  New  Jeney,the  ordinary  or  orphans' court,  or  the  surrogate,  ai  thecaae 
maybe;  and  in  Massachusetts,  Connecticut,  and  other  states,  the  courts  of  probate  of 
the  conn^  hare  the  power.  In  North  Carolina,  the  superior  and  conntj  courts  and 
the  court  of  chancery  seem  to  hare  concurrent  Jurisdiction  orer  orphans  and  tbetr 
esutet.    N.  C.  R.  S.  1887,  pp.  907,  318. 

>  Guar^km*.  —  [<i)   Hma   appelnfad. —  Ibd.  tCO.    But  In  some  states  a  gnardian 

Otiardians  in  America  are  now  generally  may  be  appointed  In  reapeet  of  propertjr 

appohited'  by  probate  or  other  conrta,  only  within  the  jurisdiction.     Clarke  c. 

imder  atatntory  powers,  the  dtancerr  Cordis.  4  Allen,  821 ;   [tlioe's  Case,  43 

courts  in  some  states  retaining  a  general  Mich.  GS8 ;  Matter  of  Hubbard,  83  N.  T. 

Buperrlsoiy  power,  as  stated  in  the  text,  90 ;    Hoyt   k.   Sprague,   108   U.  S.  618; 

S27.    Cowls  V.  Cowls,  S  Glim.  48fi ;  Wil-  Daris  i>.  Hudson.  29  Minn.  27.]   It  should 

cox  V.  Wilcox,  14  N.  T.  GTS.    In  general  be  mentioned  that  althongh  the  father 

the  person  for  whom  the  guardian  I*  ap-  alone  in  many  states  has  the  power  to 

pointed  must  be  resident  wiihln  Ilic  jurlft.  appoint  a  guardian  by  will,  Vanarlsdaleo 

diction   of  the   court,  which.   En   many  v,  Yanartsdaten,  14  Penn.  St.S84;  Hobnei 

aUtee,  li  the  county.    Bnyd  i:  Glass,  34  r.  Field,  12  111.  42t :  Norris  c.  Harris,  16 

Ga.  253 ;  Lacy  p.  Williams,  27  Mo,  280 ;  Cal.  226 ;  [Ei  parte  Belt,  2  Tenn.  Ch.  327 ;] 

Sean  v.  Terry,  26  Conn.  273 ;   Dorman  in  some  states  the  mother  Is  allowed  a 

V.  (^bourne,  16  Ala.  760  ;  [Harding  c.  roice,  or  in  certain  cases  may  herself  ap- 

Weld,  128  Mass.  687.]      And    on  like  point  a  guardian.     Eren  when  her  will 

priodplei  hit  remoTal  from  tlie  Jnriadic-  considered  as  a  disposition  ia  rind,  it  may 

tion  b  made  to  terminate  his  aalhori^  Id  be  regarded    as    an   expresiion   of   her 

•ome  caaei.    Nettleton  v.  The  Btale,  18  wiahe*.    In  the  matter  of  Turner,  4  C.  E. 
[288] 
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very  common,  and  all  other  guardiaiiB  are  now  appointed  by  the 
ODO  or  the  other  of  those  jurisdictiomt.     The  power  of  the  chaQ- 

OreeD(N.J.].4SS;  /nr«Ka;e,L.B.lCh.  courts  will  not  interfere  to  prereaE  the 

8ST.     Tlie  Intber'i  tesUiiwDtArf  potter  removal  of  (ubjecu  of  a  foreign  power  bjr 

does  not  extend  to  Illegitimate  cliildreo.  their  foreign  guardian,  although  an  Eng- 

Sleeman  v.  WiUon,  L.  K.  13  Eq.  36.    At  li«h  guardian  has  been  autisequentlf  ap- 

to  its  extent,  »ee  Goode  of  Parnell,  L.  R.  pointed.    Nugent  i>.  Vetzera,  I^  R.  2  Eq. 

2  P.  &  D.  379 ;  [Hill  v.  HiU,  Executrix,  49  701 ;  Stuart  v.  Bute,  9  H.  L.  C.  440,  465, 

Md. 450.]     Ai  to  religioui  education.  Bee  470.    Thtadeciiion,howeTer,doeauotBp- 

193,  n.  1,  (J).  pi;  to  the  caee  of  infanta  who  are  Briiish 

(b)  A*  to  Kha  Aail  it  appointed,  it  is  lubjeola.  L.  R.  2  Eq  713.  See  DHWaon 
TfTj  rare  that  chancery  interferes  with  v.  Jaj,  3  De  G.,  M.  &  G.  Td4 ;  Hope  v. 
the  rigbli  of  the  fatlier.  la  t,  tyxm,  12  Hope,  4  De  0.,  M.  &  G.  828, 346 ;  [Hiue'i 
Jut.  71S ;  [Bowles  v.  Dixon,  82  Ark.  92.]  Caae,  42  Mich.  628.]  Woodworth  o. 
But  there  are  tomeCimei  ilnlutorj  pro-  Spring,  4  Allen,  321,  doei  not  go  quite  bo 
riilonafora  guardian  of  the  estate  in  the  far  aa  Nugent  o.  Vetzer*,  but  holds  that 
lifetime  of  parents.  The  mother  htia  been  thecnstod}'  is  to  be  awarded  according  to 
thought  to  hare  greater  righis  than  the  tlie  Judidal  discretion  of  the  court;  and 
next  of  kin.  Albert  d.  Perr;,  1  McCarter,  it  is  «ald  that  a  guardian  appointed  b; 
640;  Bamsa;  e.  Ramsay,  20  Wis.  507.  virtue  of  the  statute  of  another  state  cao- 
Bat  if  her  rights  depend  on  a  pecuniary  not  exercise  any  authority  here  over  the 
Intereet,  tt  moat  be  remembered  that  she  person  or  property  of  his  word.  The  ten- 
Is  not  bound  tosnpporCand  is  not  entitled  dency  of  the  law  is  probably  in  the  d tree- 
to  the  serricei  of  her  child.      E.  B.  v.  tiou  of  the  English  caae.    Towiuend  e, 

•  E.  C.  B.,  28  Barb.  299, 803 ;  aiOe,  IQI  and  Kimball,  4  Minn.  412.  jfl 

IDS,  o.  1.     Her  right  is  Inferior  to  that  of  [d)  It  may  be  mentioned  In  this  eon- 

a  guardian  already  appointed,  Macready  nection,  although  not  strictly  in  place,  that 

D.   Wilcox,   SS   Conn.    821 ;   [see  Johns  an  infant  has  the  domicile  of  his  parents, 

V.  Emmert,  62  Ind.  6S-3 ;]  and  the  same  which  continues  even  after  Ik  comes  of 

principle  of  course  applies   to   remoter  age,  until   he  change*  tt  and   acquires 

relatives,  Coltman  v.  Hall,  SI  He.  196;  another,    Walcot  c.  BoCfleld,  Kay,  &34, 

Bounell  n.  BerryhUI,  2  Carter  (Ind.),  618.  544  ;    and  that  if  he  is  snd  retnnias  of 

It  is  very  common  for  the  infant  to  be  unsound  mind  on  reaching  majority,  his 

allowed  to  select  when  he  has  reached  father  will  retain  the  power  of  changing 

fourteen,  but  he  cannot  keep  changing  liig  domicile,  and  that  usually  a  change  in 

capridoosly.    Lee's  Appeal,  27  Penn.  Sl  the  father's  will  produce  a  cbangc  in  the 

220- «'  son's.     Sharpe  d.  Crispin,  L.  R.  1  P.  &  D. 

(c)  Atlethe  pouxrofgaardiatuateTXiie  611. 

person  of  their  wards,  it  lias  been  said  by  [t)   Intettnentt.  —  In     investing    the 

Wood,  V.C.,  that  they  stand  in  the  same  ward's  personal  property  the  guardian 

potiHoDH  a  parent,  and  that  the  Eugliah  Is  held  only  to  good  faith  and  a  sound 

i>  Theinterestof  theinflmtlslbepar-  x^  In  n  Plomley,  47  L.  T.  2B8,  a 
amount  consideration  In  the  selection  of  father  was  restrained  from  taking  his 
a  guardian.  Badenhoof  r.  Johnson,  11  infant  son  out  of  the  Jurisdiction,  con- 
Nov.  87,  In  Beard  v.  Dean,  64  Ga.  268,  trary  to  the  Interest  of  the  latter.  In  n 
tlweouTtrefiued  to  supersede  tlie  mother  Medley,  6  Ir.  R.  Eq.  339,  such  a  re- 
in favor  of  a  gnaidion  selected  fay  a  minor  moval  was  allowed  for  the  beneflt  of  the 
over  fonrteen.  Infant 

T»i.i..-l»  [289] 
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cellor  to  appoint  ga&rdians  ftr  infants  who  hare  no  testamentary 

or  statute  guardiao  is  a  bnuich  of  his  general  jurisdiction  over 

diicretion,  fn  MaiwchnBetta.  LoTell  v.  amoont  of  St.  per  centi  whkh  would 
Minot.  20  Pick.  116 ;  Clark  c.  Garfleld,  8  twTe  arUen  If  tbe  inmtuient  had  be«n 
Allen,  427.  See  Boggi  v.  AAget,  i  Blch.  properir  made.  If  tlie  lum  hai  been 
Eq.  406.  But  other  ttate*  are  either  improperlj'  employed  la  trade,  he  mar 
■tricter  In  their  rule,  or  limit  what  li  to  charge  them  with  all  the  profits  made, 
be  coniidered  a  lound  diacretion  prettj  or.  If  there  are  no  proflta,  wilh  the  inter- 
narrowlj.  Moit  inreitmenta  in  prirate  est  ordlnarilj  paid  on  capital  In  trade, 
■locka,  which  have  come  before  the  and  it  la  laid  in  Jonea  d.  Foxall,  15  Bear, 
cottrtt,  have  been  disallowed.  King  v.  388,  that  there  will  be  annual  reati.  Bnt 
TaIbot,40N.T.T6;GOBHrb.463;Fmich  when  Che  tniatee  has  an  option  between 
tp.  Cnrrier,  47  N.  H.  88;  KIniUll  b.  Red-  two  or  more  InvettmenM,  and  inTeatt 
mg.  Si  N.  H.  352,  ST6 ;  Ctark  e.  Garfleld,  nnprofltablj,  or  does  not  inTect  at  all,  the 
tupra !  Worretl'i  Appeal,  SS  Penn.  St.  trustee  has  the  option  of  paying  oyer 
44 ;  Smith  s.  Smith,  7  J,  J.  Manh.  238 ;  the  sum  misapplied,  with  interest,  or  the 
Spear  v.  Spear,  0  Rich.  Eq.  1B4.  In  Kim-  amount  which  one  of  the  authorized  in- 
ball  r.  Reding,  safetj  is  said  to  be  the  Teatmenis  {tmiit  that  of  least  raloe) 
first  object,  and  next  a  leguhtr  income  or  would  have  produced.  Robinson  o.  Rob- 
its  equivalent,  on  which  the  market  value  inaon,  1  De  G.,  H.  &  G.  247,  Ttan  tq.; 
of  the  investment  Is  baaed.  In  King  d.  Fisher  e.  Oilpin,  38  L.  J.  h.  b.  Ch.  290. 
Talbot,  some  of  the  judges  tliought  that  Compoimd  interest  is  allowed  in  cases  of 
only  government  or  real  estate  lecuricles  grosa  or  wilfal  breach  of  trust,  Walrond 
were  proper.  Hemphill'i  Appeal,  IB  Penn.  d.  Walrond,  20  Beav.  686  ;  Joneae.  Fox- 
St.  303.  If  trostees  have  Improperlj  re-  all,  16  Beav.  388 ;  Barney  v.  Saunders,  16 
tained  In  their  handa  balance!  which  they  How.  586,  642;  Swindall  v.  Swindall,  S 
ought  to  have  invested  In  SJ.  per  cents,  or  Ired.  Bq.  S86 ;  Coppard  o.  Allen,  4  GiA. 
have  by  neglect  allowed  such  balances  to  407 ;  but  in  other  cases  simple  interest 
be  lost,  the  osrtui  q»«  IruMt  hoa  the  option  only,  Light's  Appeal,  24  Penn.  St.  180 ; 
to  charge  them  either  with  tlie  principal  Cook  f .  Addison,  L.  B.  7Bq.468;  Eerv. 
aum  tet^ned  and  Interest,  or  with  the  Soead,  11  Law  Rep.  2l7.x* 


X*  It  being  the  guardian's  duty  to  see  were  held  reasonable  and  prtipet :  Jack's 
to  the  maintenance  and  edtication  of  his  App.,  84  Penn.  St.  367 ;  Barney  v.  Fw 
ward,  and  tocarefor  any  property  owned  sons,  54  VL  62S;  Robertson  r.  Wall,  85 
by  tbe  latter,  a  general  rule  may  be  laid  N.  C.  28S.  In  the  following  they  wera 
down,that it  is  theguardian'adaty touM  held  improper:  Guardianship  of  Card- 
all  reasonable  diligence,  and  a  reasonably  well,  66  Cal.  IS7  ;  Bnavely  v.  Uarknder, 
sonnd  discretion,  in  the  performance  of  29Gratt.ll2;  Corcorwi  r.  Allen,  11  B.L 
each  of  th«w  duties.  Gott  r.  Colp,  45  667,withwbichcanipaTeHoytD.8pngiK, 
Mich.  266.    If  he  does  not  fulfil  this  duty  103  U.S.  013. 

he  may  be  removed  by  the  eoiHt,  and  As  to  when  ooopovid  inttKat  will  bt 

may  ba  charged  persooslly  for  tureaMxt-  olwged.  Me  Uathw  o.  Heath,  16  Ba^ 

able  expenditaTes  on  t)w  ward's  bobaU,  007  ;  Crigler  r.  Alaiuttder,  33  QnM.  474. 

as  well  ••  for  failure  to  invett  tbe  ward's  Soaie  acts,  swdi  a«  using  the  eapiUl 

property,  and  for  negligent  or  iropraper  ol  the  ward'a  eatats,  or  cfaaogiDg  it  fraa 

investHMDts.  realty  to  personalty,  aaw  deemed  of  tD» 

In    the   foUowinjt  caaea  inveitmeiM  much  import  to  be  done  by  the  guardian 
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minors  ani  their  estates,  and  that  jurisdiotion  has  heen  long  and 
Qnqnestionablj  settled.  (e2)  The  ohanoery  guardian  eontinuea 
until  the  majority  of  the.  infant,  and  is  not  controlled  by  the 
election  of  the  in&nt  vhen  he  arrives  at  the  ag«  of  four* 
teen,  (e)  If  there  be  no  testamentary  'gnardiaii,  the  but-  *  227 
rogate  or  judge  of  probate  is  authorized  to  allov  of  gaar- 
dians  vho  shall  be  chosen  by  infants  of  the  age  of  fourteen  yean, 
and  to  appoint  guardians  for  such  as  shall  be  within  that  age,  in  as 
full  and  ample  a  manner  as  the  chancellor  may  appoint  or  allov 
the  same,  upon  th«  guardian  giving  adequate  secnrity  for  the 
foithful  disohai^  of  his  trust  -,  and  upon  due  cause  shown,  and 
due  inquiry  made,  the  surrogate,  who  appointed  s  guardian,  may 
remove  him  from  bin  trust,  and  appoint  another  in  his  stead,  (a) 
Guardians  are  liable  to  be  cited  and  compelled  to  account  before 
the  surrc^ate,  but  his  powers  in  these  respects  are  not  excliuive. 
The  general  jurisdiction  over  every  guardian,  however  appointed, 
still  re^des  in  chancery ;  and  a  guardian  appointed  by  the  surro- 

{d)  Hbi«.  n.  19  to  Co.  Utt.  SS,  b ;  3  Foob.  Tr.  Eq.  288,  n. ;  10  Ve*.  63  j  atr  J. 
Jek^Il,  in  Bjrre  r.  ConnteM  of  Sh«f  Ubtii7,  3  P.  Wma.  1 16,  1  IK  The  nitwl  order  in 
the  Bppotntmeat  of  »  (puTdlaa  for  •  minor  under  foarteen,  tlie  father  being  de«d, 
b,  (1 )  to  the  mother,  if  tmaMmed ;  (3)  the  paternal,  and  (S)  the  maternal  grand- 
father ;  (4)  to  the  one  or  mora  tmelM  on  the  falber'i  tide ;  (&)  to  the  ow  or  mon 
■Dcleton  the  mother*!  ^de;  (S|  toan^  otlwr  proper  pei«0D. 

ie)  In  the  matter  of  Nicoll,  1  Johni.  Cb.  2fi ;  N.  T.  ReTiaed  Sutatei,  if.  Ifil,  te. 
10.  In  Maryland,  it  ii  prOTlded  by  itatote  that  infant  fenwlee,  at  the  aga  of  ilitsra, 
riioil  be  entllled  to  demand  uid  reoeire  from  tlwir  gnardiaB*  p«B«euion  of  th^  real 
and  pereonal  ««tat«,  and  at  the  age  of  aighteen  they  have  a  capacity  to  deriw  real 
eatate.  B<K  tiwae  are  exoeptioni  to  the  general  rule  of  the  common  law,  and  in  other 
IMpecti  the  legal  minority  and  diaaUti^  ot  Infancy  of  feoMlea,  aa  well  ai  of  malea, 
eonttnOE*  until  the  age  of  twenty^M.  Davl*  w.  Jacqnln,  &  Harr.  A  J.  100.  She  can- 
not exeente  a  releaae  to  her  gnnidiao  nstkr  the  age  of  twMty^De.  FrMge  o.  llM 
SUte,  8  QUI  i  J.  103. 

(a)  N.  T.  Reviled  atatntaa.  11.  leO.'lfia.MC.  4, 6, 0,10-10;  Matt.  Reriaed  Slatntea, 
1838.  The  competent  age  of  the  Infant  for  chooaing  a  goardian  it  nnally  fixed  at 
feorteoi  In  malMi  and  when  a  dUtentioe  li  made  between  the  age  irf  the  aexM  IQ  thit 
eaae.  It  It  twelve  in  femalea.  Tliia  waa  die  anoient  ttataie  rale  in  CotmtnleiK,  and 
tt  wia  declared  t?  tiatnia  In  1811,  and  in  Ohio  by  Matnte  la  1621. 

wttkotdtbeexpreaatanctionottheiKmrt.  Maat.  119;  Dalton  s.  Jooaa,  61  AQaa.  GBS. 

Oabaa  p.  Shyer,  I  Tom.  Ch.  193 ;  Bendee  8ea  alw>  Haaiaehuatto  Oeneral  Uoqiilal 

f.  Ckavdaitd,  M   Vt  143,   148;   Ufra,  v.  Fairbanka,  183  Maai.  414  j   a.  c    139 

SID.  HaM.78. 

A  foardlan  doet  not  take  Qm  legal  Tnaaactiona  between  gwrdlan   tad 

Htia  to  hie  wanfi  progeny,  a^d  haa  na  ward  nay  be  avoided  at  the  eleeUon  of 

power  (o  bind  eiifaer  ttie  ward  nr  Ua  «•■  tW  laUer     Sendee  s.  Cleaveland,  64  Tt. 

tate  by  Gontmct.    BaUlna  «.  Mb^  19B  ttt;  Wadai^  Mailer,  lb.  4^ 
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gate,  or  by  vill,  is  as  much  under  the  Buperiateiideiice  and  con- 
trol of  the  Court  of  Chancery,  and  of  the  power  of  removal  by  it, 
as  if  be  were  appointed  by  the  court.  (6) 

Tlie  practice  in  chancery,  on  the  appointment  of  a  guardian,  ia 
to  require  a  master's  report  approving  of  the  person  and  security 
offered.  The  court  may,  in  its  discretion,  appoint  one  person 
guardiHD  of  the  person,  and  another  guardian  of  the  estate ;  in 
like  manner,  as  in  the  cases  of  idiots  and  lunatics,  there  may  be 
one  committee  of  the  person,  and  another  of  the  estate.  The 
guardian  or  committee  of  the  estate  always  is  required  to  give 
adequate  security,  but  the  guardian  or  committee  of  the  person 
gives  none. 

(b)  In  the  matter  of  Aodrem,!  JobD«.Ch. 90;  £xpar«!Cranib,2  Johni.  Ch.  439; 
Duke  ot  Beaofon  i>.  Beitj',  1  P,  Vltta.  702 ;  N.  Y.  Revised  Statutes,  U.  16%  153.  £20. 
The  Hgliti  and  powen  of  the  guardiani  oier  the  perion  and  property  at  their  ward* 
are,  like  therighu  and  audioritiei  of  execaton  and  >dniiQlgtr«lora,>tdctl7  local,  and 
cannot  be  exeKised  in  other  itatea,  for  tliey  cotoe  within  the  same  reasoning  and 
antliority.  Morrell  d.  Dickey,  t  Johns.  Ch.  I5G ;  Sabln  v.  Gilman,  1  N.  H.  ISS ;  Arm- 
strong V.  Lear,  13  Wheat.  169 ;  Story's  Comm.  on  the  Coiiflict  of  Iaws,  g  491  e(  •07., 
GOl.  Nor  have  tliej  any  anthority  over  the  real  property  of  their  wards  situate  in 
other  countries,  for  such  prop«rty  is  goTemed  by  the  law  rei  nta.  Story,  ib.  [g  604.] 
But  a  pnardian  may  change  the  domicile  of  his  ward,  so  as  to  affect  the  right  of  snc 
cession  to  personal  properly,  U  it  b«  done  in  good  faith.  [Ih,  50Q.]  See  Potinger  d. 
Wightman,  S  Merir.  S7,  where  ilie  question  aa  to  the  power  of  Oie  guardJaa,  bcinii 
alta  a  widoic  and  melier  of  At  niwir,  to  transfer  the  domicile  of  the  minor,  i*  dlscnaaed 
by  counsel  witli  great  learning,  and  the  competency  of  the  sarriTing  parent,  a*  a 
gnnrdiaa,  to  do  it,  Is  shown  to  rest  not  only  upon  principle,  but  upon  the  soundest 
foreign  antlnriv ;  and  J.  Voet,  Rodenbnrgh,  Bynkenhoeic,  and  Folhier,  are  cited  for 
the  porpoae.  The  same  principle  is  adopted  in  this  country.  Holyoke  i>.  Haskins, 
6  Plck..SO.  The  case  decided  by  Sir  Wimam  Grant  was  one  in  which  the  guardian 
was  also  the  molKer  of  the  infant,  and  the  continental  authorities  referred  to  speak  of 
the  power  of  the  surriTing  pamd  to  change  the  domicile  of  the  child,  if  not  dona 
fraudulently,  with  a  Tiewtochange  the  succession.  Pothler  agrees  to  that,  bat  denies 
that  a  guardian  lii  tliat  cluracter  only  can  do  it.  1'he  French  and  Louisiana  clril 
codes  decUuMl  Chat  Ibe  minor  has  his  domicile  at  that  of  his  father,  mother,  or  iioor. 
Code  Civil  of  France,  n.  106 ;  of  Louisiana,  art.  48.  A  contrary  decision  was  made  in 
School  Directors  e.  James,  2  Watt*  &  S.  668 ;  and  it  was  held,  that  though  the  dom- 
icile of  tbe  ptamt  was  the  domicile  of  the  child,  it  was  not  necessarily  so  In  the  case 
of  a  gaardiatt.  Tbe  parent's  influence  in  this  case  springs  from  the  Institution  of 
marriage  and  families;  and  the  learned  Ch.  J.  Gibson  followed  the  donbt  of  Mr.  Jns- 
Hoe  Story,  and  confined  the  power  of  changing  the  infant's  domicile  to  the  parent, 
gwa  parent:  It  would  rather  seem  to  me,  that  if  there  be  no  competent  parent  Uring, 
and  the  guardian  be  duly  appointed,  that  he  may  and  ought,  when  acting  in  good 
faith  and  reasonably  in  hi*  character  of  guardian,  to  be  able  to  shift  the  Infant's  dom- 
icile with  hisown,  and  that  the  foreign  aathoritiea  to  that  point  haTC  the  belt  reaaon 
OD  their  aide.  The  objection  against  tbe  guardian's  power  in  such  a  case  appears  (o 
me  to  be  too  refined  and  ipeculatiTe.  [Bee  Harheineke  «.  Grothaui,  72  Uo.  atM.] 
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*Tbe  ^ardian  of  the  estate  has  do  further  concern  *228 
with,  or  control  over,  the  real  estate,  than  what  relates  to 
the  leasing  of  it,  and  the  reception  of  the  rente  and  pi-ofita,  and 
it  is  biB  duty  to  place  the  ward's  land  upon  lease,  (a}  He  has 
Boch  an  interest  in  the  estate  of  his  ward  as  to  enable  him  to 
avow  for  damage  fecuant,  and  to  bring  trespass  or  ejectment  in 
his  own  name.  These  were  common-law  rights  belonging  to  the 
guardian  in  socage,  and  they  apply  to  the  general  guardian  at  the 
present  day.  (&)  He  may  lease  dunng  the  minority  of  the  ward, 
and  no  longer ;  {c)  but  he  cannot  sell  without  the  authority  of 
the  Court  of  Chancery.  He  may  sell  the  personal  estate  for  the 
purposes  of  the  trust,  without  a  previous  order  of  the  court,  (d) 
Whenever  it  becomes  necessary  to  have  the  real  estate  of  an 
infant  sold,  there  must  be  a  guardian  specially  appointed  for  that 
purpose ;  and  the  sale  is  made  uuder  the  direction  of  the  Court 
of  Chancery,  and  the  application  and  disposition  of  the  proceeds 
are  to  be  under  its  order ;  for  in  respect  to  such  proceedings,  the 
infant  is  considered  a  ward  of  the  court,  (e)     The  only  material 

(a)  Genet  v.  TaUmidge,  1  Joboi.  Ch.  661 ;  Jone*  v.  Wmra,  10  Tei^.  160. 

(6)  Bhopland  b.  Bjoler,  Cro.  Jac.  98 ;  Byirc  v.  V«n  Hoeaeti,  6  Johns.  86 ;  The 
King  <a.  InhabiUnU  of  Oskley,  10  East,  491.  But  the  gfoaidian  or  committee  of  ■ 
fasMtic  cannot  make  leaw*  and  bring  ejectment*  fu  his  own  oame  withont  special  Btat 
MS  anthority.  Tfaii  <ra«  the  mle  at  common  la*,  Knlpe  v.  Faimer,  3  Wilton,  180; 
and  it  ii  tlie  nde  in  North  Carolina  (3  Ited.  889),  whose  courts  follow  more  tcrictif 
the  EnglUh  law,  and  are  1cm  Influenced  by  American  state  dedaions  tiian  perttap* 
an;  atale  in  the  Union. 

(e)  Boe  r.  HodgKMi,  3  Wils.  120,  136;  F^eld  >.  BcbieOeUn.  7  Johna.  Ch.  161.  But 
the  gwdlan'*  leaae  of  the  Infant'*  lands  for  a  term  of  years,  extending  beyond  the 
(■font's  age  of  fourteen  Teats,  is  yoidable,  prorlded  the  Infant  be  then  entitled  to 
vhooee  hi*  own  guardian,  and  it  may  be  avoided  by  the  snbteqnent  gnardiaa  choaen 
by  the  Infant.    Bnook  f.  Sutton,  6  Halst.  (H.  J.)  ISS. 

(<f|  Field  0.  Scbieftelin.  7  J<^ms.  Ch.  160 ;  Ellis  v.  Essex  H.  Bridge,  3  Pick.  34S. 
The  sale  of  penonal  estate  of  the  Infant  eahii  qua  fruf,  without  a  prerlous  order  In 
ehaiicei7,  if  fair,  would  undoubtedly  be  good  a*  to  the  pnrchaser;  but  the  Mtfer 
coarse  for  the  guardian  is  to  have  a  preTious  order  In  chancery. 

(c)  N.  T.  Revised  Statnlce,  ii.  IM,  kc  ITO-IBO;  Act  of  Congreaa  of  March  8. 
1848,  a  ST,  a*  to  the  chancery  sale  of  the  real  estate  of  infant*  within  the  DUtrict  of 
ColnmUa.  In  Maryland,  the  chancellor,  by  a  statnta  provision,  may  order  the  real 
estate  deacendlng  to  infants  to  be  sold  for  the  paymmt  of  debt*.  And  In  Ohio,  the 
oonrt*  of  oommon  pleaa  appoint  guardian*,  and  may  autborin  them  to  Mil  the  real 
•ad  pCTMual  Mtate  of  the  ward  in  any  county  of  the  state;  and  all  gnardUns, 
whether  appidnled  by  tbe  courts  or  testamentary,  muat  acconnt  before  the  court 
every  two  yean;  but  tbe  ward  may  open  tbe  account*  within  two  year*  afler  be 
eomee  of  age.  Act  of  Maryland,  17S6;  Statute  of  Ohio,  February  0, 1BS4;  Leaaie 
of  Maiom  v.  Sawyer,  12  Ohio,  106. 
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reetrictioa  in  New  York  on  the  power  and  discretion  of  the  Court 
of  Chancery  in  this  case  is,  that  no  estate  of  an  infant  out  be  Bold 
agaioet  the  proTisions  of  any  last  will,  or  of  any  coDTeyaoce  by 
which  the  estate  waa  vested  in  the  infaat.  But  tiie  proTisioiu  of 
the  law  hare  been  held  not  to  apply  ordinarily  to  ^e  case  of  a 
female  infant  who  ia  married.    The  power  given  to  the 

*  229    court  to  order  a  '  sale  of  the  real  estate  of  infants,  was 

intended  for  their  better  maintenance  and  eduoation,  and 
not  that  the  prooeeda  should  be  placed  at  the  disposition  of  the 
husband,  (a) 

In  addition  to  these  general  guardians,  every  court  has  the 
incidental  power  to  appoint  a  guardian  ad  litem  ;  and  in  many 
cases  the  general  guardian  will  not  be  received  as  of  course, 
without  a  special  order  for  the  purpose.  (h~) 

6.  Tba  Onty  and  RecpoiudblUtr  of  OqardlaM.  —  The  guardian's 
trust  is  one  of  obligation  and  duty,  and  not  one  of  speculation 
and  profit.  He  cannot  reap  any  benefit  from  the  use  of  the 
ward's  money.  He  caouot  act  for  bis  own  benefit  ia  any  contract, 
or  purchase,  or  sale  as  to  the  subject  of  the  trusL  If  he  settles 
a  debt  upon  benefioisl  terms,  or  purchases  it  at  a  discount,  the 
advantage  is  to  accrue  entirely  to  the  infant's  benefit.  He  is 
liable  to  an  action  of  account  at  common  law  by  the  infant,  after 
he  comes  of  age  ;  and  the  infant,  while  under  age,  may,  by  his 
next  friend,  call  the  guardian  to  account  by  a  bill  in  chancery,  (e) 

\a)  Hatter  of  Whiuker,  4  John).  Ch.  8TB.  The  ReTited  SututM  of  New  Tork 
IwTe  Dot  altered,  CMcndalljr,  the  pfaraaeologf  of  the  law  a«  It  ilood  when  tlie  deoUloa 
In  the  CMC  of  Whiuker  was  made.  The  language  of  Uie  itacute  1»  •ufficieDtl/  coio- 
pteheiiaiTe  to  embiaoe  the  ease,  aod  there  may  be  lottance*  in  whieh  it  would  be 
nacMnUT  that  the  estate  of  a  female  married  hifant  ihould  be  *old,  as  where  (be  fans- 
baad  abacoods  and  leaves  ber  deatltDte.  The  case  referred  to  prcsatned  that  th« 
power  to  direct  a  sale  still  resided  in  the  Conrt  of  Chancery,  to  be  exercised  In  special 
casaa.  In  ConnecticDt,  the  conrts  of  probate,  on  doe  applicatioD  and  for  reasonable 
caose  may  order  the  sale  of  the  real  estate  of  any  mlnw,  Statutes  of  Connectieat, 
1888,  p.  SSI ;  and  this  power  is  generally  conferred  by  statute  in  tbe  several  states. 
In  the  coorta  of  con^torial  JurisdlotliKi. 

(6)  Hsrg.  note  TO,  and  note  290  to  lib.  3  Co.  Utt. ;  Hackle  v.  Wye,  Caith.  366. 
Wheever  enters  npon  the  tetate  of  an  infant  is  oonsidared  in  equity  ai  eatering  la 
the  chantcter  of  guardian ;  and  after  the  infant  comes  of  age^  he  may,  by  a  bill  in 
obancery,  recover  the  mesne  proflla.  Horsan  t.  Horgui,  1  Atk.  ISO ;  Dmry  e.  Coo- 
aor,  1  Harr.  ft  G.  2a0. 

(n)  By  the  practice  in  chanoery,  an  infant  is  allowed  one  year  after  he  arrires  of 
age  to  Inreetlgate  the  guardian's  ecconnts,  and  to  sarcharge  and  taliify  if  they  tM 
found  wrong;  and  the  guardian  is  not  entitled  to  an  absolute  discharge  until  the 
exptratioa  of  that  time.    In  the  matter  of  Tan  Home,  T  Paigs,  M.    The  courts  at 
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EvMTf  gaardiaa  in  boc^«,  and  every  geDeral  guardiaa,  whether 
testamentary  or  appointed,  is  hoond  to  keep  aafely  the  real  and 
personal  estate  of  bis  ward,  and  to  account  for  the  personal 
tstate,  and  the  issues  and  profits  of  the  real  estate ;  and  if  he 
makes  or  suffers  uiy  waste,  sale,  or  destruction  of  the 
inheritance,  *  he  is  liable  to  be  removed,  and  to  answer  in  •  280 
treble  damages,  (a)  If  the  guardian  has  been  guilty  of 
negligence  in  the  keeping  or  disposition  of  the  infant's  money, 
whereby  the  estate  has  incmred  loss,  the  guardian  will  be  obliged 
to  sustain  that  loiis.  (i)     The  guardian  must  not  convert  the  per- 

equl^  throw  a  Tigiluit  anil  jeftlooi  care  over  the  dealiiigi  of  goardiani  with  lofitnti 
on  their  comiDg  of  age.  If  there  be  a  pecaularj-  truisactioo  betiriren  B*i>['<Ii"i  ■'■■1 
ehUd  jmt  after  the  latter  becomei  of  age,  and  without  anj  benefit  moTing  to  (he 
child,  as  in  the  caw  of  gifti,  the  pretomption  t>,  that  undue  Influence  haa  been 
employed,  and  that  pretntnption  mnit  be  rebutted  by  adeqaate  proof.  Archer  v. 
Hudson,  7  Beav.  661.  The  eourti  let  aaide  lueli  trauactlonB  on  the  gronnd  of 
public  utility  and  policy ,  though  there  be  no  actual  Dnfalmeai  in  the  case.  Hjllon 
s.  HyltOD,  2  Vea.  Sea.  64T. 

(a)  N.  Y.  RevlMd  Statute!,  ii.  158,  lec.  20,  31.  Tlie  itatute  law  of  Tenneaee 
i«  Tery  strict  and  monitoiy  respecting  the  flilelitj  of  executors,  sdminislratora,  and 
guardians.  Tbe  act  of  1887,  c.  126,  requires  them  to  settle  Ibeir  account!  with  the 
clerk  of  tlie  cooDty  court  once  a  year ;  anil  if  they  neglect  to  do  so  for  thirty  days 
after  being  called  upon  by  the  clerk,  they  are  liable  to  indictment,  and  tlie  attorney 
general  Is  bound  er  effirio  to  prefer  the  indictment  The  Supreine  Court  tliinlis  tiM 
laws  to  be  admirably  adapted  to  preserre  the  property  of  eaiiti  qua  inou,  and  tb« 
fidelity  of  these  trustees.  Sute  k.  Parrish,  NaslirUle,  Dec.  1B48,  [4  HumpK  38&) 
Ouardlani  are  allowed  for  their  reasonable  expenses,  and  the  aanie  rates  of  compen- 
sation (N.  T  Revised  Statutes,  ii.  163,  sec,  22;  Mass.  Revised  Statutes,  pt.  2,  tit.  T, 
G.  79)  for  their  services,  as  provided  by  law  for  executors ;  and  for  thai,  see  infra, 
420. 

[I)  Guardians  and  trustees  of  the  moneyed  concerns  of  others  arc  answerable  for 
any  mlsappllcatian  or  noanthorind  dealings  with  the  trust  moneys  or  stock.  The 
rule  on  this  subject  Is  very  strict.  All  persons  acting  In  a  fiduciary  character  are 
bound  to  use  the  same  care  and  manageiuent  that  a  prudent  man  would  exercise  over 
hi*  own  affairs.  What  is  the  requisite  diligence,  will  depend  on  the  attendant  cir- 
cumstances. Qlover  s.  Olorer,  1  McH.  (S.  C.)  I53L  A  receiver  in  chancery  is 
annrerable  for  the  loss  of  raoneya  by  the  failure  of  a  banker  with  whom  they  were 
depoaited  for  security,  if  the  receiver  parts  with  the  abtelutt  control  over  the  fund, 
and  letsastranger  in  tocontrol  his  absolute  discretion  in  the  esse.  Sal  way  c.  Sal  way, 
S  Russ.  t  H.  216.  So.  Lord  Eldon.  in  Wsi«  e,  Polhili,  II  Ves.  2TS.  and  In  Phillips, 
Eipartt,  10  Ves  1S2,  was  veij  guarded  in  laying  down  the  power  of  the  court  In 
changing  infant's  property,  so  as  not  to  sEFeet  tbe  Infant's  power  over  it  when  he 
comes  of  age,  or  to  change  its  descendible  character.  If  tlie  holder  of  a  check  upon 
a  banker  Increases  t)ie  amount  of  It  In  such  a  manner  Hiat  do  one  in  the  ordinary 
cotirse  of  business  could  detect  the  alteration,  and  It  be  presented  aud  paid,  the  bank 
mul  answer  for  the  sum  fraudulently  drawn.  Hall  b.  Fuller,  6  B.  *  C.  16a  But  as 
a  general  rule,  in  respect  to  stocks  held  In  tmst,  stud)  trustees  are  not  to  look  beyond 
the  legal  title,  or  to  take  notice  ahumdt  of  tmaH  cbargeaUe  upon  the  stock.    Hartga 
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60Dal  estate  of  the  infant  into  real,  or  buy  Iftnd  with  the  infant's 
money,  without  the  direction  of  the  Court  of  Chancery.  The 
power  resides  in  that  court  to  change  the  property  of  in&nta 
from  real  into  personal,  and  from  personal  into  teal,  whenever  it 
appears  to  be  manifestly  for  the  infant's  benefit,  (c)     It  is  said 

V.  Bank  of  EDBisnd,  3  Tei.  6G ;  Buik  of  EngUnd  e.  Panoiw,  5  id.  666 ;  FranUin  ■■ 
The  Bank  of  England,  1  Ruu.  6T6. 

(c)  Earl  of  WinchelKa  b.  Nort-tlffe,  1  Vern.  431 :  Inwood  d.  Twyne,  Amb.  417 ; 
2  Eden,  148, 163, «.  c. ;  Athburton  s.  Aibburtoa,  6  Vet.  S ;  Huger  d.  Hagtr,  3  DeMOt. 
18;  Donej  o.  Gilbert,  11  Gill  &  J.  87;  8  John*.  Cfi.  8«.  870;  Hedge*  «.  Biliw, 
6  id.  163;  [Rlnker  e.  Streit,  33  Gratt.  668.  Comp.  TiiompHm  v.  Peitibone,  79  K;. 
316.)  By  the  Englith  italote  of  S  &  9  Vict.  c.  97,  iruiteei  of  itock  belonging  to  an 
infant  or  limatiL'  may  give  powurto  lewive  dividend!.  Equitj  wilt  not  interfere  ta 
adnersam  to  (Jiange  real  Into  peraonal  eitate  bj  a  tale,  without  requiring  it  to  retain 
throaghout  the  character  of  the  original  fund.  Fo>ter  v.  Uilliard,  1  Siorj,  77.  And 
it  is  a  weU.aettled  nile  in  chancery,  that  when  land  1*  directed  to  be  told  and  turned 
into  money,  or  money  U  directed  to  be  employed  in  the  purchaae  of  lands,  conna  at 
cqoity,  ia  dealing  with  the  subject,  will  consider  it  that  speciet  of  property  into  which 
it  ii  directed  to  be  converted.  What  is  legally  agreed  to  be  done,  i«  considered  •• 
dooe.  Wheldale  v.  Partridge,  6  Vea.  396;  Craig  n.  Leslie,  8  Wheat.  603,  677-588; 
Peter  v.  Beverle/,  10  Peten,  S33 ;  Hawlej  v.  Jamei,  6  Faige,  320 ;  Walworth,  Chan- 
eellor,  in  Gott  d.  Cook,  7  Paige,  534;  Cowen,  J„  In  Kane  d.  Gott,  21  Wend.  eW; 
Rutherford  v.  Green,  2  Ii«d.  [Eq.]  (N.  C.)  122  ;  Reading  v.  Blackwell,  Baldw.  C.  C. 
lOS;  Rhinehart  d.  Harrison,  ib.  177.  See  also  in/ra,  476,  n.  The  English  auihoritiea 
on  this  subject  are  collected  in  Foublauqub  Eq.  1.  h.  1,  c.  6,  sec.  6,  notes  (,  t ;  Newland 
on  Contracts,  c.  8,  pp.  48-U ;  2  Storj  on  Equity,  09,  686-687 ;  Barge's  Comm.  mi 
Colonial  and  Foreign  Laws,  ii.  53-67  ;  2  Jarman's  Powell  on  DeTises,  c.  4,  p.  60; 
Leigh  k  Daiz.  on  Eq.  CoDTonion,  48,  Ac  The  coutitntion  of  New  Jersey,  io  1844, 
arL  4,  sec.  7,  prohitiits  the  passing  of  any  prlTftte  or  special  laio  for  the  sale  of  lands 
belonging  to  any  minor,  or  other  persons  under  no  legal  disability  to  act  for  tfaem- 
■elvea.  Before  this  constitutional  provision,  the  legislature  had  the  authority  in  its 
discretion,  and  the  Court  of  Chancery  had  that  anthority  in  the  case  of  infants  and 
lunatics;  and  I  preiunie  it  has  it  ititl.  Snowhillr.  Snowhill,  Ii  Green  Ch.  (N.J.)  20. 
If,  under  a  power  to  sell  real  estate  for  certain  purpose*,  a  sate  be  made,  and  if  there 
be  a  surplus  undisposed  of,  it  goes  to  tlje  heir  at  law  as  real  ealate.  Leigh  It  Dale 
on  Conversion,  02:  EaUte  of  Tilghman,  5  Wharton,  44;  Snowhill  i:.  Ex'r  of  8., 
1  Green  Ch.  (N.J.)  BO.  The  doctrine  of  eqaitabte  conversion, at  applied  to  the 
change  of  real  Into  personal  etUle.  seems  to  rest  npoil  the  question  whether  lb« 
testator  meant  to  give  to  the  produce  of  real  estate  the  quality  of  personalty  la  off 
■'■toiti,  or  only  so^ir  at  respected  the  particular  purposes  of  the  will.  Unless  the 
first  purpose  be  clearly  declared,  then  so  much  of  the  real  estate,  or  the  product 
thereof,  as  is  not  effectually  disposed  of  by  the  will,  or  wanted  for  the  purpose  of  it, 
rcaolts  to  the  heir  at  law.  Crose  d.  Barley,  S  P.  Wms.  20,  Hr.  Cox's  note  thereto; 
Digby  i>.  Legard,  cited  in  the  note  of  Mr.  Cox;  Ackroyd  n.  Smithson,  1  Bro.  C.  C. 
603,  and  Lord  Etdon's  argument  in  that  case ;  Amphlett  v.  Parke,  2  Russ  &  My. 
221 ;  Wright  n.  Trustees  of  Meth.  Ep.  Church,  1  HoO.  Ch.  218-222.  In  this  last  caM 
the  authorities  are  all  collected  and  examined  with  ability  and  teaming.  So,  on  the 
other  hand,  in  Cogan  o.  Stephens,  decided  by  Sir  Christopher  Pepyt,  the  Master  at 
the  Roll*,  in  November,  1836,  and  reported  in  Appendix  No.  2  to  I«win  on  Truslt.  It 
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that  the  latter  power  may  be  exercised  by  a  guardiao  or  trustee, 
iu  a  clear  and  strong  case,  without  tlie  previous  oi-der  of  ft  court 
of  equity ;  but  the  uifaot,  when  be  aiTives  at  full  age,  will  be 
entitled,  at  his  election,  to  take  the  land  or  the  money,  with 
interest';  and  if  he  elects. the  ktter,  chancery  will  take  care  that 
justice  be  done,  by  considering  the  ward  as  trustee  for  the  guar- 
dian of  the  lands  standing  in  his  name,  and  will  direct  the  wai-d 
to  convey,  (d)  And  if  the  guardian  puts  the  ward's  money  in 
trade,  the  wiird  will  be  equally  entitled  to  elect  to  take  the 
profits  of  the  trade,  or  the  principal  with  compound  interest,  to 
meet  those  profits  when  the  guardiao  will  not  disclose  them,  (c) 
So,  if  he  neglects  to  put  the  ward's  money  at  interest,  but 
u^ligently,  and  for  an  unreasonable  *  time,  sufifers  it  to  *  281 
lie  idle,  or  mingles  it  with  his  own,  the  court  will  charge 
him  with  simple  interest,  and,  in  cases  of  gross  delinquency,  with 

•eemi  to  be  equally  (Bttled,  bj  th«  powerful  decuion  In  that  caie,  that  where  the 
tettator  direct*  monej  to  be  Inreated  in  land  for  certain  parpoaea,  lome  of  which  are 
lawtnl  and  take  efiect,  and  othen  fail  and  become  roSd,  the  property  to  giren,  after 
wMtiitj'mg  tiie  lawful  porpoaet,  belongi  to  the  next  of  kin  and  not  to  the  heir.  [a.  o. 
fi  L.  J.  H.  B.  Ch-  17.]  Thii  whole  doctrine  of  coDitmctive  cooTeraioQ  ii  fnllj  dii- 
coMed,  and  the  caaei  well  examined  and  digetted.  In  Jarman  on  WU1«,  i.  c,  Ift 
Boetan  ed.  1846,  edited  by  J.  C.  FerklnB,  Eaq. 

id)  CapUnger  d.  Sfokei,  Ueigt  (Tenn.),  ITS,-  Eckfoid  ri  De  Kay,  8  Paige,  W. 
ThatcDch  a  power  might  be  exerdaed  without  a  previoui  authority  was  intimated  in 
SSden,  l&a,  163,and  Amb.419;  and  It  was  allowed  and  luitalned  aflerwardt  by  the 
Sapreme  Court  of  Peanaylvania,  in  1  Bawle,  266.  But  it  it  an  extremely  peiiloDi 
act  in  a  tnittee,  and  cannot  be  recommended.  The  Court  of  Chancery  ItMlf  baa  no 
inherent  original  Jari*diction  to  direct  the  aale  of  the  real  eitate  of  an  infant.  The 
power  !■  derired  entlrriy  from  itatuta.  Taylor  v.  Phillipi,  2  Vei.  23 ;  Roiaell  v. 
BnneU,  IHolloy,  GSG;  Rogera  o.  Dill,6  Bill  (K.  T.),416.  In  Virginia,  the  guardian 
cannot  apply  any  part  of  tlie  prindpal  of  the  infant's  eatate  to  hia  education  or  inpport 
without  the  previoui  coneent  of  the  conrt  appointing  him.  Myen  n.  Wade,  0  Band. 
m,  A  court  of  chancery  may,  hi  ita  dlacretion,  appropriate  the  capital  at  the  ward, 
and  apply  It  for  m^ntenaoco ;  but  tlie  guardian  doea  It,  without  auch  order,  at  hla 
periL  Loogv.Norcom.S  Ired.  Eq.  (N.  C.)  S61;  [/n  ra  Lane,  17  B.  L.  &Eq.  162.]  Vidt 
npro,  119,  n.  (c).  If  a  mother  has  maintained  her  infant  child  without  the  order  of 
the  court,  ihe  will  be  entitled  only  to  a  liberal  Indemnity  for  what  ahe  haa  expended, 
without  reference  to  the  amount  of  lila  fortune,  though  if  the  court  bv  applied  to  for  a 
protpectiTe  allowance,  regard  may  be  had  to  bia  fortune.  Bruin  b.  Knott,  in  Ch.  by 
Lord  Lyndhurat,  1846.  It  ia  the  general  atatnte  law  tiironghout  the  United  State* 
ttiat  the  landa  of  infanta  may  be  aold,  when  their  Inlereat  or  that  of  othen  requirca  it, 
in  the  opnion  of  the  conrta  haTlng  jnriadictlon  of  the  anbject  Tbe  guardian  ia  the 
proper  peraon  to  apply  for  tbe  authority,  and  to  exerciaelL  8tatnteI>awof  SenEocky 
of  1813;  It.L.i>f  N.  T.  ii.  IMj  Prince'*  Dig.  of  Laws  of  Georgia,  1B37,  pp.  213.  216, 
SW;  Ifawacbnaetta  Retited  SUtntei  of  18S6,  pt.2.tit.  6,  c  71,72,-  ib.  tit  7,c.n. 

(c)  Docker  c  Sooea,  2  My.  ft  E.  666,  and  noUa  (e)  and  {d)  below. 
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componnd  interest.  These  prinoiplea  are  understood  to  be  wt^ 
established  in  the  Engliah  equity  eystem,  and  they  apply  to 
trustees  of  every  kind  ;  (a)  and  th«  principal  authorities  upon 
which  they  rest  were  collected  and  revieved  in  the  chancery 
decisions  in  New  York,  to  which  it  will  be  sufficieat  to  refer,  aa 
they  have  recognized  the  same  doctrine.  (^)  Those  doctrines, 
with  some  exceptions,  pervade  the  juriaprudence  of  (be  United 
States,  (c) 

[a]  They  hare  been  Applied  to  a  iherifl  who  kept  taaatj  In  the  hands  of  hia  baokor 
(or  yM».  without  color  ol  right.    The  KiDg  «.  VUlora,  U  Price,  676. 

(i)  Green  o.  Winter.  1  Jolici.  Ch.  26;  Dtuuc^mb  v.  Dunicomb,  ib,  608;  Scliicffo- 
Unn.  Stewart, ib.  620;  Holridge  u.  GilteBpie,  2  Johna.  Ch.  .10;  DavoDen.  Fanning,  ili. 
262 ;  Smith  r.  Smith,  4  Johna.  Ch.  281 ;  ETertaon  b.  Tappen,  6  Johns.  Ch.  MT ;  Clark- 
•OD  D.  De  Pe^ater,  Hopk.  424;  Rogen  c  Ki^cn,  Hb.  616.  The  prlncipls  on  whi<:li 
intereat  ia  cljarged,  aa  againat  truateea  who  neglect  to  invnt  trnat  money*,  or  undulj 
miaappl/  Iliem,  and  the  «nlharitiei,  both  in  England  and  in  the  Itoioan  Juriaprudenn', 
in  which  the  juaiive  and  policy  of  the  rule  are  explained  and  enforced,  are  referred  to 
and  diacoaaed  b;  the  diairict  judge  of  the  U.  S.  in  MaJoe,  In  tlie  Hatter  of  Tliorp, 
M.  r.  Legal  Obaerrer  for  October,  1846  |iT.  877.) 

(c)  Beere'a  DoFneslic  Rclatlont,  826,  326 ;  2  N.  H.  218 ;  1  Haaon,  846 ;  6  Conn. 
476 ;  1  Petera,  864 ;  Fox  v.  Wiluocki.  1  Binoey,  104 ;  8  De«*u«.  241 ;  4  Deaaui.  Ttt2- 
706;  Ringgold  e.  Ringgold,  1  Harr.  t  Q.  11;  Edmonda  v.  Crenibaw,  State  Eq.  Rep. 
ac.324;  Tiuneye.  WiUiami,  7  Yerg.  172;  Karrn.  Karr,  6  Dana  (Kr),  8.  In  llila 
laat  case,  compoond  Intereat,  bj  meana  of  periodical  reati  biennially,  waa  allowed,  aa 
the  gaardian  haa  Buffered  intereat  to  lie  idle.  Aitaardian  letlled  hia  account  with  an 
Infant  wtthin  a  month  rifter  he  came  of  age,  and  when  the  latter  had  no  friend  or 
adTlaer  on  hia  part.  Account  ordered  to  be  opened,  notwithatanding  tbe  Touclien 
bad  been  dellTered  op,  Reveic  v.  Barvey,  1  Bim.  &  Stu.  603.  The  practice,  aa  Id 
allowing  Intereat,  and  In  strong  caae*  compound  Intereat,  againat  truateea,  fa  fully  dia- 
coaaed in  Wright  IT.  Wright,  2  M'Cord,  Ch.  (S.  C.)  186.  In  New  Jeraey,  guardiana 
who  omit  to  put  Che  ward'a  money  at  intereat,  by  leaaon  of  fault  or  negligence,  are 
Chat^eable  with  ten  per  cent  inlereit.     Rertaed  Lawa,  779,  aec.  11. 

The  doctrine  laid  down  in  the  text,  that.  In  caaea  of  gmaa  delinquency  aa  to  tmat 
moneya,  an  ezeentor  or  other  tmatee  will  be  charged  with  compound  intereet,  though 
Juat  and  reaaonable  in  the  caaea  In  which  It  haa  been  applied,  haa  in  aome  inttancM 
been  rather  unsparingly  condemned,  let  na  for  a  moment  examine  its  fonndalfans. 
In  Raphael  v.  Boehm,  11  Vea.  92,  13  Id.  407,  590,  It  waa  applied  to  a  caae  where  the 
executor  was  directed,  from  time  to  time,  to  conrert  tlie  interest  into  principal,  and  lie 
disregarded  the  direction  to  aocumujate.  In  Schleflelin  f.  Stewart,  1  Jolins.  Cb.tl20, 
the  administrator  did  much  worse.  He  employed  tbe  truat  moneyi  In  trade  for  hia 
own  benefit,  and  reluaed  to  gire  an  account  of  the  profits.  In  the  first  caae,  the  doc- 
trine received  tlie  sanction  of  Lord  Roaslyn,  Lord  Eldon,  and  Lord  Enkine,  befon 
all  of  whom  the  cause  waa  lucccsaively  brought.  The  aame  doctrine  waa  atterwarda 
recogniied  by  Lord  Eldon,  in  Ex  partt  Baker,  18  Tea.  246,  and  enforced  by  the  Home 
of  Lords  on  appeal,  in  the  opinion  delirered  by  Lord  Redeadale,  In  Stackpoole  >. 
Stackpoole,  4  Dow,  200.  The  only  case  in  the  English  courts  in  which  the  doctrine 
haa  baen  dlrectiy  qaestioned  and  condemned  is  that  of  Tebba  i>.  Carpenter,  I  Had. 
200.  The  Tic«.chanceltor  in  tliat  case  only  retoaed  to  apply  II  to  the  fact  of  nef- 
llgence  In  the  executor,  and  be  adinittod  Ibat  a  ^tlnetloii  ought  to  be  taken  between 
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In  the  French  Isw,  when  ohildreo  ore  orphans,  and  have  no 
goaidisD  appointed  by  tbe  parents,  nor  by  the  judge  within  the 

□eKllgeDce  and  muteuance  and  corroptioii.  In  this  cwnntry,  I  aaij  onlj  kllods  U> 
the  case  already  mentioned  In  the  Neir  Tork  lihtMoerj,  and  I  would  then  obeerre  tLat 
tb*  rale  wai  very  well  difcoieed  lo  late  m  18ST,  In  Sonth  Carolina,  bj  Judge  Kott,  in 
giving:  the  opinion  of  ttw  Conrl  of  Appeati in  Wright  •.  Wrigbt,Z  M'Con),  Cb.  186.  He 
admitted,  and  Chancellor  Desauuure  declared,  that  the  general  role  In  Sonth  Caro- 
lina wat  against  allowing  recti  and  oompound  IntereiM  againat  truMeei.  He  laid, 
bowever,  Uuit  aonie  caiea  would  require  it,  though  it  miglit  be  diffluuit  to  draw  with 
predaiona  line  of  diitinctlon  between  thoteouet  in  wblah  the  rule  should  and  ahould 
not  »^y.  He  approred  of  ita  application  ai  just  and  proper  In  the  two  cawa  at 
Bi^liaal  D.  Boehm  and  Sahleffitlin  o.  Stewart,  and  he  thought  that  tbe  caaea  in  which 
composnd  intemt  waa  to  be  cliarged  againit  truateei  for  abuse  of  trust  wei«  rattiv 
eioeptiong  to  a  general  rule  than  psrta  of  one.  60,  in  Btnggold  u.  Blaggold,  1  Hari. 
*  G.  11,  and  DifCenderffer  0.  Winder.  S  QUI  &  J.  Gil,  *.  c.  Hammond'!  Cheated  Chan- 
otrj  Caaei,  863,  compound  intereit  waa  alloned  in  tbe  Court  of  Appeals  In  If  ar^land, 
where  a  trustee  speculated  with  the  trust  funds,  and  endeavored  to  stifle  inquiry;  aiid 
in  another  case,  where  he  was  directed  to  invest  funds,  and  receive  dividends,  and 
accaraniate  the  fund,  and  when  he  had  disregarded  that  duty,  and  applied  the  fundi 
10  his  own  use.  It  has  also  received  (he  sanction  of  the  Court  of  Appeals  m  Kentudif , 
of  tbe  Supreme  Court  of  HaaBachusetts,andof  tlie  Supreme  Court  of  North  Carolina, 
sitting  in  equity,  ai  proper  in  certain  imses.  Fay  v.  Howe,  1  Pick.  527 ;  Boynton  v. 
Dyer,  18  Pick.  1 ;  Hughes  v.  Smith,  2  Dana  (Ky.).  263;  Hodge  b.  Hawkins,  1  Dev. 
k  Batt.  Eq.  £66 ;  Karr  n.  Karr,  6  Dana,  8.  The  principle  on  which  the  allowance  of 
compound  interest  lias  been  made,  even  In  cases  in  which  it  has  been  allowed,  would 
seem  lo  be  condemned  in  Pennsylvania,  In  the  recent  case  of  English  d.  Harrej, 
S  Rawle,  309,  and  especially  in  the  elaborate  review  of  the  doctrine  In  the  case  of 
Peter  H'Call,  1  Aihmead,  36T.  CompoQndInterest,]nBnycaseof  the  kind,  Is  regarded 
as  too  severe  and  penal  upon  defaulting  trustees,  and  as  being  only  Imperfectly  sus- 
tained by  aothority.  It  appears  to  me,  on  the  other  hand,  that  authority,  both  for^gn 
and  domestic,  and  the  reason  of  tbe  thing,  preponderate  alike  in  favor  of  the  allow- 
anw  under  the  limitations  stated,  and  that  tbe  total  abandonment  of  the  rule  would 
operate,  In  many  cases,  most  nnjnstlj,  as  reipecU  the  right  of  tbe  eatui  qtm  tnut,  and 
would  Introduce  a  lai  disdpUne  that  would  be  dangeraos  to  die  viglUnt  and  faithful 
administntion  of  tmst  estates.  It  would  be  tempting  trustees  to  keep  In  hand,  for 
Ihrir  own  speculation  and  proSt,  the  interest  moneys  of  others  without  Interest,  con- 
traiy  to  their  duty.  If  a  trustee  might  go  and  trade  with  trust  moneys,  and  make  no 
account  of  the  profits,  and  without  any  other  penalty  than  the  payment  of  simple 
bitereat,  without  annual  rests,  on  the  capital  so  cormptly  perverted,  the  temptation  to 
abuse  would  be  irresistible.  Such  men  onght  to  be  dealt  with  by  the  plain  but  whole- 
some rules  of  Lord  Rldon ;  and  the  legal  responsibilities  of  trustees,  as  laid  down  In 
tbe  teit,  is  correctly  stated.  This  doctrine  has  recently  received  the  powerful  sanc- 
tion of  the  Supreme  Court  of  Pennsjtrania,  bi  the  opinion  delivered  by  the  chief  Jus- 
ticn.  In  tbe  case  of  Harland's  Acunints.  6  Rawle,  82a  The  cases,  both  foreign  and 
dotoeatic,  are,  in  Ibis  opinion,  examined,  and  the  argument  in  favor  of  the  allowance 
of  annual  rests,  or  compound  interest,  when  the  trustee,  be  be  execntor,  administra- 
tor, guardian,  or  other  trustee,  grossly  disregards  his  duty,  Is  conclusively  stated,  and 
itappliea  to  those  cases  In  which  such  an  allowance  becomes  necessary  to  place  the 
coftn  giu  frvM  In  tbe  condition  in  which  a  conscientious  discbarge  of  the  trust  would 
have  placed  him.    See  tafia,  680,  note.    la  ilw  Boglish  equi^  conrt  It  seems  to  be 
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limitations  prescribed,  there  is  to  be  a  meeting  of  the  family 
(eonteil  tU/amUle)  for  the  nomination  of  a  guardian.  The  family 
council  is  composed  of  six  relations,  half  ^m  the  paternal  and 
half  from  the  mateinal  line,  and  the  provision  is  very  specific  in 
its  details.  This  provision  has  been  incorporated,  with  some 
small  variations,  into  the  civil  code  of  Louisiana,  (d) 

miMttled  what  ttrnH  be  the  mode  mnd  extent  of  the  reiponiibilltj  ot  tnutt««,  irhen 
(her  are  directed  to  inTett  tnut  noneja  in  the  public  %todcM  or  in  real  lecnritf,  uid 
ttae7  do  ndther.  Sir  John  Leacli,  the  Tice-chutcellor,  in  Marafa  v.  Flnnter,  Hadd.  A 
OeL  10)6,  held  that  tlvej  ihould  be  aiuwerable  for  the  principal  money  only,  and  not 
for  the  ainoaut  of  stock  which  miglit  hare  been  parchaaed.  Bnt  in  Hockley  o.  Ban- 
took,  L  Kuu.  141,  Lord  GitCord,  the  maiter  of  the  nrils,  held  differently,  and  th«t  the 
tnutees  were  answerable  in  a  way  the  most  beneflcial  to  the  niftu  que  tmi,  and  at  hit 
option,  eithn  for  the  mone;  or  the  stock  which  might  hare  been  purchased.  Lord 
Langdale,  the  mader  of  the  lolU,  in  Watti  ■>.  Glrdlestone,  8  Bear.  188,  adopted  the 
Mine  principle  of  compentation.  Bot,  again,  in  Shepherd  v.  Honli,  t  Hare,  GOO,  Sir 
James  Wigiam,  the  Tlce^banceUor,  adopted  the  precedent  established  bj  Sir  John 
Leach  In  Marsh  c.  Hunter.' 

Id)  Code  QtU,  b.  1.  tit  10,  aril  Code  of  JJonisiana,  art.  288,  Ao. 

1  See  32S,  n.  1  adJU. 
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LECTURE    XXXl. 

OP  IKPANTS. 

1.  WbMi  of  Ag9. — The  necessity  of  giurdiaos  results  from  the 
inability  of  infants  to  take  care  of  themeelvea  ;  and  this  inability 
continues,  in  contemplation  of  law,  until  the  infant  has  attained 
the  age  of  twenty-one  yeai-s.  Tlie  age  of  twenty-one  is  the 
period  of  majority  for  both  eexes,  according  to  the  English  com- 
mon law,  and  that  age  i»  completed  on  the  beginning  of  the  day 
preceding  the  annivereary  of  the  person's  birth,  (a)  The  a^e  of 
twenty-one  is  probably  the  peiiod  of  absolute  majority  throughout 
the  United  States,  though  female  in&nts,  in  some  of  them,  have 
enlarged  capacity  to  act  at  the  ^e  of  eighteen.  In  Vermont 
and  Ohio,  females  are  deemed  of  age  at  the  age  of  eighteen.  (6) 
Louisiana  follows,  in  this  respect,  the  common-law  period  of 
limitation,  though  entire  majority  by  the  civil  law,  as  to  females 
as  well  as  males,  was  not  until  the  age  of  twenty-five  ;  and  Spain 
and  Holland  follow,  as  to  males,  the  rule  of  the  civil  law.  (c) 

(a)  Aaoo.,  1  Sdk.  44 ;  ]  Ld.  Rajm.  480;  Sir  Robert  HowardV  CaK,2  Salk.  626; 
HaniliD  v.  BteTenson,  4  Dana  (Kj.J,  69T;  State  d.  Garke,  8  Harr.  (Del.)  65T. 

(fc)  9  Tt.  42,  79, 

<e)  ImLl.  28;  Fartiilti  nn  Obligatlont,  S.  11.  &;  InstitntM  of  the  CiTil  Law  of 
Spain,  b.  1,  tit.  1,  c.  1,  lec. .?;  Inititntei  of  the  I'weof  Holland,  by  Van  der  Linden, 
b.  1,  c.  6,  lec,  T  ;  Code  Ciril,  art.  388,  4S8  ;  1  Toullier,  153  ;  Civil  Code  o(  Louisiana, 
art.  41,  93l  The  law  of  the  domicile  of  birth  goremg  the  atate  and  condition  of  tbe 
iDinoT.  bito  whaterer  counti?  he  remOTea,  and  hit  minoritj  ceasea  at  the  period  fixed 
b;  thow  lairi  for  hii  mfijority,!  Barrera  v.  Alpuente,  18  Martin  (La,},  69.  Thii  I* 
the  rale,  u  nndentood  hj  many  continental  cItUUdb.  A  person  being  t,  minor,  or 
nf  majority  by  the  law  of  his  natiTe  domicile,  carriei  that  condition  with  him  wher- 
erer  he  goes.  BnberuB,  lib.  I,  tit.  3,  sec.  12.  See  aIm  Bonlleoolt  and  other*,  cited 
in  Story  on  the  Conflict  of  Law's,  [S  61  ri  leq.]  But  tbi«  rnle  1*  to  be  taken  with  very 
Important  qnaliflcationB.  The  itate  and  condition  of  the  person,  according  to  the  law 
of  hh  domicile,  will  generally,  though  not  unlTenally,  be  regarded  in  other  countriet 
aa  to  acta  done,  or  righta  acq  aired,  or  contracts  made,  in  the  place  of  hii  native  domi- 
cile ;  but  aa  to  actt,  rights,  and  contracts  done,  acquired,  or  made,  out  of  his  native 
doiriolle,  tha  lex  loei  will  generally  goTcm  in  respect  to  his  capacity  and  condt- 

■  s««  sao,  n.  1. 
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Bj  the  French  Civil  Code,  the  age  of  full  capacity  is  twenty-ooe 
years,  except  that  twenty-five  years  is  the  majority  for  contract- 
ing marriage  without  paternal  oonsent  by  the  male,  and  twenty- 
one  by  the  female.  Code  Civil,  sees.  145,  488.  Nor  can  infants 
do  any  act  to  the  injury  of  their  pi-operty,  which  they  may  not 
avoid  or  rescind  when  they  arrive  at  fall  a^.  The  responsibil- 
ity of  infants  for  crimes  by  them  committed  depends  less 

*  234   OQ  their  *  age  than  on  the  extent  of  their  discretion  and 

capacity  to  discern  right  and  wrong, 
2.  Acta  Void  or  ToidabU.  —  Most  of  the  acta  of  infants  are 
voidable  only,  and  not  absolutely  void ;  and  it  ia  deemed  sufScieat 
if  the  infant  be  allowed,  when  he  attains  maturity,  the  privilege 
to  affirm  or  avoid,  in  his  discretion,  his  acts  done  and  contracU 
made  in  infancy.  But  when  we  attempt  to  ascertain  from  the 
books  the  precise  line  of  distinction  between  void  and  voidable 
acts,  and  between  the  cases  which  require  some  act  to  affirm  a 
contract,  in  order  to  make  it  good,  and  some  act  to  disaffirm  it, 
in  order  to  get  rid  of  its  operation,  we  meet  with  much  contoa- 
diotion  and  confusion.  A  late  writer,  who  has  compiled  a  pro- 
fessed treatise  on  the  law  of  infancy,  concludes,  from  a  review  of 
the  cases,  that  the  only  safe  criteri6n  by  which  we  can  ascertain 
whether  the  act  of  an  infant  be  vtnd  or  voidable  is,  "  that  acts 
which  ate  capable  of  being  legally  ratified  are  voidable  only ; 
and  acts  which  are  incapable  of  being  legally  ratified  are  abso- 
lutely void."  (<f)  But  the  criterion  here  given  does  not  appear 
to  free  the  question  from  its  embarrassment,  or  afford  a  clear 
and  definite  test.  All  the  books  are  said  to  agree  in  one  result, 
that  whenever  the  act  done  nay  be  for  the  benefit  of  the  infant, 
it  shall  not  be  considered  void,  but  he  shall  have  his  election, 
when  he  comes  of  age,  to  affirm  or  avoid  it ;  and  this,  says  Ch. 
J.  Parker,  (<)  is  the  only  clear  and  definite  proposition  which 

don.  If,  for  intUince,  %  p«non  be  »  mlsor  by  the  Uw  of  bit  domicil*  until  the  ■se 
of  tweDt;-five,  ;M,  tn  uiothei  country,  where  twentj-ODe  b  the  age  of  Biajoriiy,  he 
tnay,  on  ktadnlng  thftt  ftge,  nuke  In  such  other  eoaaUj  ■  Tftlld  eoMract  Male  r. 
Robert!,  8  Eap.  163 ;  ThompKin  v.  Ketchun,  B  Jobni.  IBS ;  Story  on  the  Conflict  of 
lAwi,  96,  ST,  884 ;  Sanl  p.  Bk  Creiliton,  IT  Martin  (La.),  507  ;  Burge'i  Comm.  on 
Colonial  and  Foreign  Lawi,  1.  103-184.  In  nipect  to  tba  control  of  real  property, 
the  Uw  of  the  domicile  fieldi  to  the  Jaz  m  nta.  Tliii  Ii  an  acknowledged  and  nnt 
Tenal  prlndple.  The  continental  anthoritiei  are  cited  nnmerouilj  and  at  large,  la 
the  lart  work  sboTe  mentioned,  on  the  inbject  of  mlnoi*  and  the  law  of  uaJoiilT. 

(</)  Bingham  on  Infancy,  SS,  [45,] 

(()  Whitney  e.  Dntch,  U  Ha**.  MT. 
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can  be  extracted  from  the  authorities.  Bat  we  are  inTo)Ted  in 
difficulty,  as  that  learned  judge  admits,  when  we  come  to  the 
application  of  thin  principle.  In  Zouch  t.  J'artont  (/)  it  was 
held  by  the  K.  B.,  after  a  full  discussion  and  great  coDsideratioa 
of  the  ease,  that  an  infant's  conveyance  by  leaae  and  release  was 
voidable  only ;  and  yet  Mr.  Preston  (^)  condemns  that 
decision  in  the  *  most  peremptory  terms,  as  confounding  *  285 
all  distinctions  and  authorities  on  the  point ;  and  he  says 
that  Lord  Eldon  repeatedly  questioned  its  accuracy.  Oo  the 
otiier  band,  Mr.  Bingham  (d)  undertakes  to  show,  from  leawn 
and  authority,  that  the  decision  in  Burrow  ia  well  founded  ;  and 
he  insists  (6)  that  all  the  deeds,  acta,  and  contracts  of  an  infant, 
except  an  account  stated,  a  warrant  of  attorney,  a  will  of  lands, 
a  release  as  executor,  and  a  conveyance  to  his  guardian,  are,  in 
judgment  of  law,  voidable  only,  and  not  absolutely  void,  (e) 
But  the  modem  as  well  as  ancient  oases  are  much  broader  in 
their  exception.  Thus,  it  is  held  that  a  negotiable  note,  given 
by  an  infant,  even  for  neoessaries,  is  void ;  (<i}  and  he  is  not 
liable  for  money  borrowed,  though  applied  to  necessaries ;  («) 
and  bis  acceptance  of  a  bill  of  exchange  is  void ;  (f)  and  his 
contract  as  security  for  another  is  absolutely  void;(^)  and  a 
bond  with  a  penalty,  though  given  for  necessaries,  is  void.  (A)  tt 
must  be  admitted,  however,  that  the  tendency  of  the  modern  de<u- 
sions  is  in  favor  of  the  reasonableness  and  policy  of  a  very  liberal  , 
extension  of  the  rule,  that  the  acts  and  contracts  of  inputs 
should  be  deemed  voidable  only,  and  subject  to  their  election 

(/)  S  Burr.  1704. 

ig)  Tre&ttte  on  CoiiTe^Mieitig,  H.  349 ;  TreatlH  on  Abctneti  of  lltle,  i.  SH. 

(a)  Lmh  of  Infancy,  c.  2. 

(b)  8e«  hi*  work,  34,  [46 ;]  ud  alto  hit  preface. 

(e)  In  Winiami  c.  Moor,  11  H.  A  W.  366,  it  <ru  held  thtt  an  aeeaal  daud  by  ui 
Infant  wm  not  to  be  diitlngalihed  in  principle  from  goodt  gold,  and  wu  ToUable 
onlf.    The  old  anthoritiei  were  OTemiled. 

id)  Swaaey  ■>.  Vanderhefden,  10  John*.  88;  Tmemin  v.  Hunt,  1  T.  R.  40; 
ITCrillli  V.  How,  8  N.  H.  S48 ;  H'MInn  i.  Rkhnondi,  0  Terg.  1 ;  contra,  DabciM  n. 
Wheddon,  4  VCotA,  S21.  In  ETerwn  d.  Carpenter,  IT  Wend.  419,  and  Id  R««d  ■. 
BacheUor,  1  Mete.  659,  It  was  adjndged  that  tlie  promitforj'  note  of  an  iefant  waa 
roerelj  voidable,  and  coatd  be  made  available  b;  a  new  iHvmlM  after  be  wa«  of 
age.  See  alio,  to  the  lame  point,  1  Berton,  N.  B.  iS,  and  (hat  it  ii  now  the  bett» 
doctrine. 

(()  Bandall  o.  Bw«et,  I  Denio,  400.  (/)  WIIllanMon  v.  WatU,  1  Camp.  US. 

ig)  Cnrtin  v.  Fatton,  11  Serg.  A  R.  806. 

(A)  Co.  Utt  172,  a,  racogiriied  ai  beln|r  itm  Um  law  by  Ba^leT^,  J.,  in  8  Maok  * 
8.481. 
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when  thej  become  of  age,  either  to  affirm  or  disavow  them,  (t) 
If  their  contracts  were  absolutely  void,  it  would  follow 

•  236   •  as  a  consequence  that  the  contract  could  have  no  effect, 

and  the  party  contracting  with  the  infant  would  be  equally 
dischai^fld.  (a)  The  doctrine  of  the  case  of  Zouch  v.  Partotu 
has  been  recognized  as  law  in  this  country,  and  it  is  not  now  to 
be  shaken.  (&)  On  the  authority  of  that  case,  even  the  bond  of 
an  infant  has  been  held  to  he  voidable  on^y  at  his  election,  (e) 
It  is  an  equitable  rule,  and  most  for  the  infant's  benefit,  that  hia 
oonveyances  to  and  from  himself,  and  his  contracts,  in  most  cases, 
should  be  cojisidered  to  be  voidable  only,  (d)  Lord  Ch,  J.  Eyre, 
in  Keane  v.  Boycott,  (e)  undertook  to  reconcile  the  dootnne  of 
void  and  voidable  contracts  on  the  ground  that  when  the  court 
could  pronounce  the  contract  to  be  to  the  infant's  prejudice,  it 
was  void,  and  when  to  his  benefit,  as  for  necessaries,  it  was  good  ; 
and  when  the  contract  was  of  an  unoertain  nature  as  to  benefit 
or  prejudice,  it  was  voidable  only  at  the  election  of  the  infant. 
Judge  Story  declared  these  distinctions  to  be  founded  in  solid 

{I'j  Wamilejr  ir.  Liniktiberger,  2  Rand.  478.  Lord  Manifleld,  Id  Zonch  v.  Fuwmw. 
3  Bnrr.  1801,  held  the  law  to  have  been  truly  laid  down  by  Perkins,  kc.  12,  that 
"  all  tuch  gi[ta,  granCi,  or  deeds,  made  by  Hn  infant,  whicli  do  not  lake  eSect  bjr 
delivery  of  liii  hand,  are  Toid.  But  Buch  gifta,  grnijiB,  or  deeds,  made  by  an  infant 
by  matter  of  deed,  or  in  writing,  which  takes  effect  by  delirery  of  liia  own  hand,  are 
Toidahle."  Chancellor  Jonet,  In  Stafford  n.  Roof,  9  Cowen,  826,  adhered  to  thia  dia- 
tioction,  and  held  that  manaal  delivery  waa  requisite  to  render  the  infant's  deed  of 
land  or  chattels  voidable  only.  1  apprehend  that  the  modem  rule,  as  now  undentood, 
it  not  quite  so  precise. 

(a)  1  Fonb.  Tr.  of  Eq.  74.  In  OoodseU  e.  Myers,  3  Wend.  479,  and  Dubose  r. 
Wheddon,  4  H'Cord,  221,  it  was  held  that  the  note  of  an  infant  was  voidable  and 
hot  void. 

(b)  Ch.  J.  Roffln,  in  Hoyle  e.  Stowe,  2  Dev.  &  Bat.  824,  S26,  expresses  his  di*- 
■pprotMtloa  of  the  decUion  in  Zouch  n.  Parsons,  with  much  force  of  reasoning,  and 
he  saya  it  la  not  received  at  settled  law.  But  In  Bool  e.  Mix,  IT  Wend.  IIS,  it  waa 
adjudged,  that  a  deed  of  bargain  and  sale  made  by  an  infant  was  like  a  feoffment 
with  livery  of  seisin,  voidable  only,  and  not  absolutely  void.  The  rule  was  even 
admitted  to  be  universal,  that  all  deeds  and  Instruments  under  teal  execnled  by  an 
infant  were  voidable  only,  with  the  single  exception  of  those  which  delegate  a  naked 
authority.  See  alto  Hr.  Justice  Story,  h)  10  Peters,  71,  and  the  Eagle  Fire  Com- 
pany V.  Lent,  6  Paige,  686,  a.  r. ;  and  this  I  regard  as  the  general  American  law  on 
the  sabject 

(e)  Conroe  o.  Blidtall,  1  Johns.  Cai,  127,  A  deed  of  bargain  and  tale  of  landt  by 
ao  Infant  is  voidable  only.    Wheaton  r.  East,  6  Yerg.  (Tenn.)  41. 

{if)  Jackson  v.  Carpenter,  LI  John*.  689;  Oliver  clloudlct,  13  Mass. 287;  Robert* 
V.  Wlggln,  1  N.  H.  7S ;  Wright  v.  Steele,  3  N.  H.  5fi ;  Kline  v.  Beebe,  6  Conn.  494. 

(I)  8  H.  BL  Gil. 
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retison,  (f)^  and  they  are  considered  to  be  ao,  and  the  point  is 
not  Bosceptible  of  greater  pi-ecisioa. 

(/)  1  Huon,  83 ;  WbeitoD  v.  Eut,  6  Terg,  41 ;  H'Ulnn  a.  Blcbmondi,  6  U. 
l,a.F. 

t  TK/tM"!  Agntmt>at.  —  {a)  Some  other  nsd;  v.  Dojle,  10  Allen,  161;  Hearj  s. 

citra  have  been  determined  OD  the  ground  Soot,  33  N.T.  630,543;  WkIsIi  d.  Powen, 

that  a  continct  which  the  court  could  lee  4S  N.  Y.  38 ;  Ne*  H.  Mut.  Fire  Ins.  Co.  w. 

not  to  be  beneficial  to  the  Infant  wu  lionet,  32  N,  H.  846.    But  the  ntiBcation 

Told.    Beg,  r.  Lord,  12  Q.  B.  757 ;  CroD-  will  bind  ttke  infant,  altliongh  made  In 

be  E.  Clark,  4  Md.  Ch.  408 ;  [SwaSord  n.  ignonuice  of  bit  legal  immunity.    Mom 

Verguaon,  3  Lea,  292.]     See  di'cfa  In  Kol>-  v.  Wlieeler,  4  Allen,  GTO  i  coKlra,  HInelj 

inion  V.  Weeks,  06   He.  102 ;  Slator  e.  t>.  UargariD^  3  Barr,  &S.     We  may  add 

Biady,  14  Ir.  Com.  L.  B1,  S4,  S5;  Monn-  to  the  above,  caae*  of  proniiaaory  notci 

tnenUt  BIdg.  An.  Ho.  2  v.  Herman,  83  held  binding  after  ratiflcstion,  Uttle  •. 

Hd.  12S;  [Owenir.  Long,  112  Haaa.  4b3.1  Duncan,  9  Bich.  (B.C.)  56;   Mayer  r. 

Bat  tbi*  dUdoction  has  been  diiapproved.  McLore,  80  Hiaa.  SB9 ;  Stem  e.  Freeman, 

Wearer  c.  Jonea,  24  Ala.  420,  424 ;  Cnn>  4  Met.  (Ey.)  309.    See  Hemj  e.  Root, 33 

mtnga  v.  FoweU,  B  Tex.  80,  90.     See  N.  T.  626,  643.    For  the  BnglUh  rule, 

Korthwertem  By.  Co.  n.  H'HIi^iael,  6  tee  Row«  «.  Hopwood,  L.  R.  4  Q.  B.  1, 

Ezch.   114,   127.      And  not    only    hare  and   caaet  cited.     If   the   consideratloD 

notet,  gifti  (tee  caiea  cited  later  in  this  inoTing  to  the  infant  it  executed,  and  be 

note),  and  bonda  been   held  not  to  be  Iiaa  apent  or  parted  with  it  before  coming 

Tcrid,  Weaver  v.  Jones,  mpm ;   Moatard  of  age.  It  wilt   not   make    his   conlmot 

«.  Wohlford,  16  Gratt.  329,  837;  Outhrie  any  more  bindhig.    Price  n.  Fonniui,  ST 

>.  Morria,  22  Ark.411;  but  even  a  power  Vt.  268;  271;   Manning  v.  Johnaon,  88 

of  attorney  baa  been  held  only  vdilable,  Ala.  446,  462.    But  if  he  haa  it  in  hia 

Raatbga    v.    Dollarhide,    21    Cal.   196;  band*  at  majority,  he  mnat  return  it  if  he 

Hardy  r.  Walen,  38   He.  4E0.    But  aee  electa  not  to  keep  hia  promiae.     Hentjr 

Knox  B.  Flack,  22  Fenn.  St.  S3T ;  Fickler  v.   Root,  S3   V.  T.   696.  651 ;   Walah  *. 

p.  The  State,  IB  Ind.  266;  Cole  v.  Pen-  Powera,  43   N.  T.  !S,  SO;   MnaUrd  ». 

Boyer,  14  III.  168.    Certainly  Lord's  caae  Wohlford.  16  GratL  K9, 840, 341 ;  Walker 

la   conalalenl    with    anodier   diatinction  f.  Davis,  1  Grey,  600,  609 ;  Price  n.  Fni>. 

which   has   been   taken,  that,  generally  man,  tapra.    Otherwlae  in  aome  alatita  be 

•penklDg,  the  executory  contracta  of  an  wilt  be  held  to  have  ratified.    A  aale  ol 

infant  ate  Invalid  ontll  ratiSed  b;  him  the  eonalderatlon  by  the  Infant'a  admini*- 

after  coming  of  age.  bat  that  hii  execated  tralorhaa  been  held  a  ratification.  Shrop- 

eontncta  and  conTcyance*   are  binding  abtre  e,  Bnrm,  40  Ala.  lOB.    It  has  been 

until  avoided.    State  r.  Plaiated,  43  N.  H.  held  that  an  infant  who  had  agreed  to 

413;  Baitlngi  v.  Dollarhide,  24  Cal.  19G,  work  for  a  eerlaln  time,  but  elected  to 

31s.    The  first  branch  of  this  proposition  avoid  the  contract,  could  recover  for  the 

haa  been  applied,  although  without  allud-  aervicea  actnally  rendered,  without  any 

ing  to  a  distinction  between  executory  deduction  for   damages    occnabned  by 

and  executed    contracta,   in   Proctor  v.  the  non-performance.    Derocherv.Contl- 

Beaie,  4   Allen,  06   (where   an   ezpreu  nental  Mills,  68  Me.  2I7.xi 

promiae  la  said  to  be   necesaary,  going  {b)  At  loan  infaTti'iamoegaauxih  thovH 

farther  than  the  New  Tork  cases) ;  Ken-  be  mentioned  in  the  first   place  that  In 


x>  With  Denicber  v.  Continental  IDIla         Tbe  better  mle,  on  principle  and  ao- 
eompare  Splcer  v.  Eari,  41  Vkh.  101.  cof^g  to  the  weight  of  authority,  wonM 

Tot.n— 20  [806] 
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a.  Aots  Kvoidsd  or  eottflniwa. — If  the  deed  or  ooutract  of  aa 
infant  be  voidable  only,  it  is  nevertheless  binding  on  the  adolt 

Allen  *.  AUen,  3  Dr.  *  Wv.  867,  839,  tbe  Und.  Ctumdler  c.  Simmom,  07  Mm*. 
Lord  CIi&nceUoT  Sugden  afflnni  Zoucih  v.  G08,  511.  Contra,  SUtor  r.  Trimble,  II 
FsTtou,  uid  taji  it  wa*  adopEed  bf  Lord  Ir.  Com.  L.  MS ;  McConnie  cl  Leggett,  9 
Eldon  In  IT  Vea.  3SS.  In  the  later  Amer-  Jones  (H,  C).  136;  Cumnimga  b.  Powetl. 
lean  caaea,  infanta'  daeda  an  alwaTi  ATexaa,  BO.  But  what  will  put  an  end  t* 
treated  ai loidkble  ODlj.  280, n.  (b),  and  tbe  right  to  disafirm  — will  "Tatiff,"  a« 
•ee  cajM  cited  beluir.  So,  Uie  like  haa  ii  commonly  said  —  ia  not  quite  f uilj  de- 
been  thought  of  their  glfH  of  peraonalCj.  tennineiL  In  Irvine  r.  Irrtne,  S  Wail  817, 
Fenon  ti.  Ciiaie,  37  Vt.  tll7.  See  John-  627,  a  caae  of  an  Infant'*  oonr^uux,  k 
•on  r.  Alden,  16  La.  An.  GOS;  Slaiigfiter  ia  obaerred  that  leaa  it  neceaaary  to ralif j 
*.  Canningham,  24  Ala.  260.  And  their  than  to  diufflnn,  but  that  mere  lapw 
imaroldcd  iudorarmeat  of  notea  baa  bees  of  time  will  not  generally  take  away  the 
held  to  paa*  t  title  to  the  ladoraee  aa  right  lo  diaafflna,  although  STOa  tfaa< 
agalnit  the  maker.  Hardy  c.  Waten.  S6  b)  connection  with  other  circntuatancM 
He.  tiO;  Hatting*  D.DollaThide,  24  CaL  Biajdoao.  See  caie*  (here  cited.  Urbu 
106;  Fraziere.Mataejr,  UInd.382.  We  v.  Grime*,  3  Grant,  96 ;  Vaugfaan  n.Pan; 
hare  leen  that  State  v.  Ptaiited  laji  it  20  Arit.  600;  VooriiiGa  v.  Yoorhiea,  24 
down  thatadiatlnctact  of  dlaafflrDiance  Barb.  IGO;  HUe*  v.  Llngennan,  24  Ind. 
itnece«nr7ln  tbiiclauof  casea.and  tbit  S6&;  HattlDg*  d.  DoUarhide,  24  CaL  IH^ 
perhapa  would  not  be  ditputed.  Slator  ■>.  213 ;  Wright  v.  Germain,  21  Iowa.  SSi. 
Bra(l7,  14  Jr.  Com.  L.  61, 6G ;  Toorliiet  But  aee  Summen  u,  Wilaon,  2  CtMw. 
«.  Voorhiea,  24  Barb.  IGO;  Slaughter  (Tmh.)  460;  Dublin  &  Wicklow  ILCo. 
«.  Cunningham,  24  Ala.  260.  Bnt  aee  v.  Black,  8  Exch.  161,  and  note  to  •.  a. 
McConnie  v.  Leggett,  8  Jane*  (N.  C),  IS  E.  L.  &  Eq.  6G&  It  ha*  been  heU  that 
42IL  And  »  conrefanoe  to  another.  If  the  right  to  disaffirm  ia  lo«t  if  the  infant 
otberwite  valid,  will  be  a  dlaafflnnanoe.  receive*  or  retain*  in  liit  handa,  after 
State  v.Plaiated.aafmi;  Black  f.  Hilli,  30  reaching  ma Jori^,  the  purchue^none/ 
ni  STO,  an  eztraordioar}'  case ;  Muatard  of  property  lold  and  tramferred  by  hhn 
«.Wohlford,  15  Oratt  330,  8S9 ;  I^tclier  before.  Stuart  d.  Baker,  17  Texa«,417; 
m.  Laycock,  7  Porter  (Ind.],  .30&  But  see  Hatting*  b.  DoUarhide.  24  CaL  19G,  21IX 
filator  e.  Brady,  nqira.  It  hat  hew  held  211 ;  Muatard  o.  Wohlford,  15  GntL  829j 
Inaeveral  caaea  that  an  infant  can  recover  Punley  r.  Hay*,  17  Iowa,  310;  Cook  u. 
his  penonal  property  before  coming  of  TDUi)ilw,86Mii«.685;  William*  E.Mabe^ 
age.  287,  n.  (b);  BUey  v.  Mallor)-,  S8  S  Ualtt.  Cai.  GOO.  See  Davldton  e.  Yonng, 
Coon.  201 :  GdgertOB  v.  Wolf,  6  Gray,  £8  III.  145,  156 ;  Manning  o.  Jahn*<ai,  26 
468;  Bobmaon  r.  Wedu,  66  Me.  102;  Ala.  446, 462.  And  it  ia  bud  downaaa 
and  intituled  that  he  ooold  lefinter  on  general  propontion  tihat  exeonted  truM- 


•eem  to  be  that  all  an  infanf*  contract*  Baddoi.  49  Conn.  403 ;  Bdmnnd*  c  lUa- 

ara  capable  of  ratiScatloo  when  timilar  ter,  68  Min-  766 ;  Turner  v.  Oatther,  B3 

contiacti  between  adnltt  would  be  valid.  N.  C.  867.    See  Tobey  v.  Wood,  128  Matt. 

Giving  a  power  of  attomey  ii,  however,  88 ;  a.  c.  26  Am.  Bep.  27  and  note.    Mac- 

■tated  aa  an  exception  to  this  rale.    The  cord  b.  Oiboroe,  1  C.  P.  D.  G6a    The 

tendracy  teenu  to  be,  to  hold  that  an  ei-  defence  of  Infancy  ii  pectonal,  and  only 

preia  promiie  It  neceitary  to  ratillcation  open  to  the  Infant  or  hi*  penonal  repre- 

In  the  ca*c  of  ezeestory  coDtnota.    Har-  aentativKa.    Towl»  a.  Dttmtt,  78  Mb.  862 ; 

Mr  w.  IMppla,  SI  OUo  St  72;  Catlln  v.  Bolmea  «.  Nee,  4fi  Mi<di.  143. 
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vitih  whom  he  dealt,  so  long  w  it  reniRins  executory,  and  ia  not 

rescinded  by  the  iofoot.  {g)     It  in  also  a  ^neral  role,  that 

no  one  bat  the  infant  *  hiniBelf,  or  bis  legal  repreaentatives,  *  2S7 

ean  avoid  his  voidable  deed  or  contract ;  for,  while  living, 

he  ought  to  be  the  exclnuve  jndge  of  the  propriety  of  the  exer* 

cise  of  a  personal  privilege  intended  for  bis  benefit ;  and  when 

(g)  Smith  V.  Bowen,  1  Mod.  26;  HoU  v  Ward.  S».  DOT;  Warwick  b,  Bmce, 
SMnle4S.aOfi;  Broira  r.  CtildmU,  10  Serf,  ft  B.  114. 

actloiH  canDot  be  o])enea  ubIch  the  other  SflS,  STt,  wkena  thla  la  daoled  if  the  Infant 

partj  i*  p«t  m  siaAi  f«a.     Ip/ra,  340;  ipent  the  oontlderatton  daring  infanc7. 

Xocke  V.  Bmltli,  41  K.  H.  HMt  Roblnion  If  an  Infant  tendon  hack  an  article  par- 

0.  Weeks.  66  He..l(Kt  106 ,  or  ii  allowed  chaaed  bj  bim  without  any  subilantial 

the  Ttloe  of  what  tlie  infant  received  and  depreciation  in  ralue,  he  may  lecoTer  the 

doei  not  reitarc,  Heath  r.  Steveni,  48  pnrchaiemoner.      Bilejr  v.  Uallorr.  8S 

N.  H.  S&l.    Bat  lee  ICileas.  lingcnnao.  Conn.  301.  And  depredation  wai  held  not 

S4  Ind.  886 ;  Manniag  v  Johnion.  36  Ala.  to  change  the  caao  in  Price  r.  Funuai^ 

446,  461,  46S;   Price  c  Fonnati,  ST  Vt  87  VL  SSS-z^ 

^  The  nle  u  laid  down  by  the  later  Book  b.  DonaldioD,  B  Lea,  66.    If  (he 

eaae*  i*  that  an  infant'i  c«nTe;ance  li  party  di««fBrm<ng  ii  in  a  poiltion  to  i«- 

Tddabte  only,  and  that  it  will  be  bind-  itore  the  conil deration,  It  \t    dear  he 

log  mileMdiMtEBmied  within  a  reatonable  mnit  do  ao.    Bingliani  ■.  Barley,  npr«i 

time  after  reaching  majority.    Green  v.  Nichol  v.  Steger,  2  Tenn.  Cli.  328;  a.  a. 

Wilding,  GQ  Iowa,  670;  Kell  «.  Healry,  6  Lea,  893.     See  alio  Towie  r.  PrcHer, 

64  HL  104 ;  Bingham  n.  Barley,  65  Tez.  73  Me-  262;  Cliildi  p.  Dobbins,  65  Iowa, 

281,  and  caiei  io/ra.     Bat  lee  Gllleepie  v.  206,  caiei  of  arotdance  by  an  infant  dnr- 

Bailey.  12  W.  V«.  70.    Bat  at  to  what  ing  minority.     GmlTm,  where  he  la  DM 

li  inch  rta«onable   time,  the  caiei  are  in  «nch  a  poiltion.    Green  v.  Green,. 69 

Widely  at  rariance.     It  hai  been  inti-  N.  T.  663;    Miller  v.   Smith,  26  Hinn. 

mated  that  nnder  some  circniDttance*  the  248;  Whitcomb  v.  Jottyn,  61  Vt.  T0.    In 

(tatnte  of  limitation*  may  be  the  only  ShartletF  d.  Millard.  13  R.  I.  372,  an  hi- 

limit.    Sinii  B.  Ererhardt,  102  U.  S.  800;  fant  wa*  held  entitled  to  recover  back 

Konntx  v.  Darti,  34  Ark.  590.    And  cer-  money  Toluntarily   piid  on   a  Toldable 

talnly  there  need    be   no  diiafflnnance  contract,    without    any    deduction    for 

while  a  corerture  continnet  which  exiited  tnjary  earned  by  the  aroldance. 
St  the  time  of  the  conveyance.     Sims  v.  In  the  can  of  a  pnrchaie  by  an  Infant 

ETerfaardt,  tupra;  Sims  e.  Bardoner,  86  and  a  mortgage  back,  the  mortgage  can- 

Ind.  87;  HcMorria  b.  Webb,  IT  8.  C.  668.  not  be  avoided  wlthont  alio  avoiding  the 


n  the  abtence  of  coverlnre  any  act*  lale.    Knagg*  c  Green,  48  Wii.  61 

done  after  majority  amounting  to  a  rati-  caiea  dted. 

fication  will  render  the  conveyance  un-  In  England,  the  lubject  ii  regulated 

Impeachable.    &o  also  will  *tanding  by  by  aUtate  37  &  36  Vict.  c.  62,  declaring 

and  allowing  the  grantee  to  change  hi*  auch  contract*  of  infant*  a*  were  void. 

poaltioii.     Qilleaple    e.    BaUey,    nprs ;  able  at  ooaunoa  law  void  and  incapable 

Dari*  V.  Dodley,  70  He.  383.    But  in  of  ratlflcatiM.    See  Belfa*t  Banking  Co. 

«oiiw  Govrtt  mere  del«y  forle**  period*  *.  Doherty,  4  L.  B.  Ir.  124;  Coxhead 

than  the  aUlnte  ha«  been  held  to  bar.  r.  MdIU*,  3  C.  P.  D.  4S9;  Nortbcote  «. 

Hoover  e.  Kincey  Plow  Co.,  66  Iowa,  068 ;  Doughty,  4  G  P.  D.  88S. 
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dead,  they  alone  shoald  interfere  who  legally  represent  him.  (a) 
The  infant's  privilege  of  avoiding  acts  which  are  matters  of  recon), 
as  fines,  recoveries,  and  recognizances,  is  much  more  limited,  in 
point  of  time,  tlian  hia  privilege  of  avoiding  matters  en  pai».  The 
former  must  be  avoided  by  him  by  writ  of  error,  or  audita  qtttrtla, 
during  bis  minority,  when  his  nonage  can  be  tried  by  the  coart 
by  inspection ;  bat  deeds,  writings,  and  parol  contracts  may  be 
avoided  during  infancy,  or  after  he  is  of  age,  by  his  dissent,  entry, 
suit,  or  plea,  as  the  case  may  require.  (S)  If  any  act  or  confirma- 
tion be  requisite  after  he  comes  of  age,  to  give  binding  force  to  a 
voidable  act  of  his  infancy,  alight  acts  and  circumstancea  will  be 
a  ground  from  which  to  infer  the  assent ;  but  the  liookB  appear 
to  leave  the  question  in  some  obscurity,  when  and  to  what  extent 

a  positive  act  of  confirmation  on  the  part  of  the  infant 
•238  is  requisite.     In  ffolmei  *  v,  BUggtiji)  the  Chief  Justice 

observed,  that  in  every  instance  of  a  contract,  voidable 
only  by  an  infant  on  coming  of  age,  he  was  bound  to  give  notice 
of  disaffii'mance  of  the  contract  in  a  reasonaiile  time.  The  infer- 
ence from  that  doctrine  is,  that  without  some  act  of  dissent,  aU 
the  voidable  contracts  of  the  infont  would  become  binding.  But 
there  are  other  cases  which  assume  tliat  a  voidable  contract 
becomes  binding  upon  an  infant  after  ho  comes  of  age,  only  by 
reason  of  acts  or  circumstances,  amounting  to  an  affirmance  of  the 

(a)  6  Co.  42.  b ;  Keem  b.  Boycott,  2  H.  BL  611 ;  Tin  Bramer  <s.  Cooper  3  John*. 
279 ,  Jackeon  r.  Todd.  6  Id.  267 ;  Oliver  v.  Houdlet,  IS  M&u-  237 ;  Robert*  ».  Wiggln. 
\  N.  H.  73.  Friries  In  u  muim  caonot  tiToid  the  infant'i  deed.  Ho;!e  v.  Scow*. 
2PeT.  &,Batt.^3 

(ft)  Co.  Utt.  380,  b;  Com.  Dig.  tit  Enfntit,  C.  3,  K.  0, 11 ;  Cro.  Car  803,  806.  In 
Roof  V.  Stafford.  7  Cowen,  170,itira«  held  b;  the  Supreme  Court  of  New  Tork,  that 
a  *ale  of  chattels  by  an  infant  waa  not  au?  more  than  a  conrejAnce  of  land,  roldable 
till  he  came  of  age.  Thii  waa  aettted  an  to  convef  ancei  of  land  by  the  case  of  Zonch 
B.  Panoni.  Bat  In  the  game  case,  on  error,  9  Coven,  126,  Chancellnr  Jone«  held 
that  the  infant  might  aToid  a  ule  of  chatteU  while  an  infant,  but  not  a  lale  of  land. 
In  the  latter  case  he  conld  enter  and  take  the  profltt  nntil  of  age  ;  but  where  the 
poMeMlon  wa«  changed,  and  he  had  no  legal  meant  to  regain  it,  he  might  exercEae 
(he  power  of  reiciaiion  immediately.  The  act  of  avoidance  i(  allowed  only  during 
infancy,  when  neceasary,  Inaimach  ai  the  infant  lacka  diicretion  to  exerciac  II.  The 
cace  Id  Q  Cowen  it  an  anthority  that  an  infant  may  avoid,  during  infancy,  a  lale  of 
chattels,  and  bring  trover  by  hit  guardian  to  recover  tliem.  So  it  wai  aflerwardi 
held  tn  Bool  v.  Mix,  IT  Wend,  116,  that  a  lale  and  delivery  of  chattel!  by  an  Infant 
might  be  av<dded  while  under  age,  but  that  a  deed  of  land*  execoted  by  an  Infant 
couM  not,  UDtJl  ha  eune  of  age,  tbongfa  he  might  enter  and  take  Ae  pniilti  In  the 
menntime. 

(a)  B  Tannt  S6. 
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contract  (&).  In  tbe  casea  of  Jackaon  t.  Carpenter  and  Jaekton 
V.  Burehin,  (c)  tbe  infant  bad  disaffirmed  tbe  voidable  deed  of 
bis  infancy,  wbicb  was  b;  deed  of  bai;gain  and  sale,  by  an  act 
equally  solemn,  after  he  became  of  age.  (d)  Thin  id  tbe  usual 
and  suitable  course  when  the  infant  does  not  mean  to  stand  by 
his  contract ;  and  his  confirmation  of  the'act  or  deed  of  bis  in* 
fancy  may  be  justly  inferred  against  him  after  lie  has  been  of  age 
for  a  reasonable  time,  either  from  his  positive  acts  in  favor  of 
the  contract,  or  from  his  tacit  assent  under  circumstances  not  to 
excuse  bis  silence.    In  Curtin  v.  Patton,  (<)  the  court  required 

ib)  Erelyn  e.  Chicheiler,  S  Burr.  1717 ;  1  Rol.  Abr.  lit  EufanU,  K. ;  Co.  Litt 
61,  b;  Habbaid  r.  Cammingi,  1  OreeDl.  11 ;  Aldrich  v.  Qrimn,  10  N.  H.  IM.  In 
Holmes  r.  Blogg.  8  TbuqL  606,  it  ia  remarkable  (hat  tlie  diaUngaiihed  couowl  In 
that  caae,  ooe  of  nhom  ii  now  (182T)  Lord  Clianceltar,  and  the  other  Chief  Jiulice  of 
the  C.  B.,  treat  thla  %t  an  open  and  debatable  point.  Sergeant  Copley  Intigied  that 
the  infant'i  contract  wai  binding  on  him  when  be  became  adait,  becaiue  there  had 
been  no  diaafflrmance  of  it;  and  Sergeant  Best  contended  tliatdiMfBrmance  «M  not 
Dccesaaiy,  and  that  infante  were  not  bound  by  lutj  contract,  unlCH  the  lame  waa 
afilrmed  by  them  after  arriving  at  full  age  ;  and  this  Ii  the  decision  in  i  Pick.  48.  It 
hai  been  held  that  an  infant's  conveyance  mny  be  disHfflrmed  nt  any  time,  so  long  aa 
an  action  of  ejectment  Is  not  barred  by  the  statute  of  limitations.  Lenee  of  Drake 
a.  Ramsay,  6  Ham.  (Olilo)  2&1 ;  Jackson  i:.  Carpenter,  11  Johns.  589  to  a.  r.  And 
fa)  Sooth  Carolina  it  is  held  that  a  simple  declaration  i^  the  infant,  on  his  coming  of 
age,  1*  not  a  luffldent  confirmation  of  his  voidable  contract,  nniest  it  beacuompanieil 
by  aome  act  which  recognizes  tlie  validity  of  tlie  obligation.  Ordinary  p.  Wherry, 
I  Bailey,  28.  In  Wheaton  v.  East,  5  Yerg.  41,  the  deeisEon  was,  tiiat  a  deed  of  con- 
flrmation  of  the  minor's  deed  was  not  requisite ;  bat  that  any  act  of  tlie  minor  from 
which  hit  assent  of  the  deed  executed  during  his  minority  might  be  inferred,  woukl 
qieraie  oa  a  conflrmation,  and  conclude  him. 

(<)  11  Johns.  630;  11  id.  124.  In  Tucker  v.  Morelond,  10  Petera,  78.  It  vaa 
observed  by  Mr.  Justice  Story,  that  tlioae  two  cases  In  Johnson  proceeded  npon 
[Hinclplrs  which  were  in  perfect  coincidence  with  the  common  law.  In  the  case  Id 
Peters,  the  qoestion  arising  on  the  void  and  voidable  acts  of  infants,  and  when  they 
were  to  be  deemed  confirmed  or  dUaffimied,  are  folly  and  learnedly  discussed  in  the 
opinion  pronounced  by  the  conrt. 

{d)  A  conveyance  hj  an  infant  of  the  same  land  to  anotlier  person  after  lie  iwmea 
of  age,  effectually  avoid*  a  deed  of  bargain  and  sale  made  In  inbncy.  Hoyle  v. 
Slowe,  2  Dev.  ft  Bat.  320.  The  New  York  case  of  Bool  r.  Mix,  17  Wend.  119,  seema 
to  require  from  tlic  infant  some  positive  act  of  disaffirmance  after  he  comet  of  age, 
of  a  tale  of  landa.  If  it  be  a  feoffment  with  livery,  it  maybe  avoided  by  entry,  or  by  - 
writ  dam/ait  iafra  ataian.  If  by  deed  cf  bargain  and  sale,  it  might  be  avoided  by 
another  deed  of  bargain  and  sale  made  to  a  third  person  wlibont  entry,  if  the  land 
be  vacant.  And  in  all  other  cases,  if  there  be  no  conveyance  to  a  third  person,  there 
must  be  an  actual  entry  for  the  express  parpoie  of  disaffirming  tlie  deed,  or  he  moat 
do  some  other  act  of  equal  notoriety  and  efDclency. 

(e)  11  Serg.  &  Q.  306.  In  Kline  v.  Beebe.  6  Conn.  4M,  this  sabject  was  very  fnlly 
fiacnsaed  and  considered,  and  It  waa  held  lliat  there  were  three  modes  of  affirming 
the  vtddable  contract*  of  Infanta  wh«a  they  uilved  at  full  age.    1.  Zj  an  exprea* 
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*  289  some  distinct  *  act  bj  which  the  infiuit  either  reoelTed  b 
benefit  from  the  contract  after  he  arrived  at  fall  i^e,  or 
did  some  act  of  express  and  direct  assent  and  ratification ;  bat 
that  was  the  case  of  a  contract  considered  to  be  absolutely  void. 
In  the  case  of  voidable  contracts,  it  will  deiiend  upon  ein!nm> 
stances,  such  as  tha  nature  of  the  contowt,  and  the  sitnatioii  of 
the  infaitt,  whether  any  overt  act  of  assent  or  diss^it  on  bis 
part  be  requisite  to  deterniue  tiie  fact  of  his  future  retpon- 
ability,  (a) 

4.  Aota  binding  on  th«  Infaat.  —  In&nts  are  capable,  for  their 
own  benefit  and  for  the  safety  of  the  public,  of  doing  many  binding 
acts.  Contracts  for  necessaries  are  binding  upon  an  in&nt;  and 
he  may  be  sued  and  charged  in  execution  on  sucfa  a  contract, 
provided  the  article:)  were  necessary  for  him  under  the  circum- 
stances and  condition  iu  which  he  was  placed.  (6)  The  question 
of  necessaries  is  governed  by  the  real  oiroumatancea  of  tlie  infant, 
and  not  by  his  ostensible  situation ;  and,  therefore,  the  tradesman 
who  trusts  him  is  bound  to  make  due  inquiry ;  and  if  the  infant 
has  been  property  supplied  by  his  frieads,  the  tiadesman  cannot 

MtMctitioii.  9.  Bjr  act!  wUch  ttuoaMj  Imply  aa  afllninnee.  S.  B7  the  omlulaa 
to  diiftfflrra  within  a  reaioiuble  time.  Tbli  ii  the nile  aln declmred  In  RIchardMmr 
Boright,  9  Vt.  S68,  and  eMcntlallr  Id  Hoit ».  Underfalll,  B  N.  H.  439 ;  and  It  ma;  hen 
be  obaerred  generally,  that  to  flTA  Taliditf  to  a  roldable  contract  bj  the  ratiflcatloil 
of  the  party,  the  party  mn*t  be  fnllj  apprised  d(  hlf  rightt,  and  do  the  act  deliber- 
ately and  upon  examination.  By  the  Engllah  lUtnte  of  Hay  9, 182B,  enHIIed  "  An 
Act  for  rendering  a  written  memorandum  oevenary  to  the  valltBtj  of  certain  proia- 
iaei  and  cngagementa,"  an  Infant  ii  not  chergtabie  npon  any  promiw  or  ratiScatloa 
after  foil  age,  of  any  promise  or  Bioiple  contract  made  durhig  Infancy,  nnlen  inch 
promlae  or  ratification  be  made  by  writing,  ilgned  by  the  party  to  be  charged.  Sea 
Hartley  v.  Wharton,  11  Ad.  t  EL  084,  on  tin  conatroction  of  thli  «tatule  of  May, 
ItSS  (9  Geo.  IT.  &  14),  in  which  the  energy  of  the  itatate  It  tery  much  weakened. 

(a)  In  Hoyle  v.  Stowe,  2  Dev.  &  Batt.  820,  it  waa  decided,  upon  a  fnll  conddera- 
tlon  of  the  aabject,  that  to  ratify  an  Infant'i  1>argain  and  sale,  after  fnll  age,  «anM 
act  tnnil  be  done  denoting  that  die  eatate  created  by  thedeed  «n  (Bbtlitlng,  aa  tiM 
receipt  of  the  pnrchaae-mooey,  Ac.  Deelaratioa  mn«t  be  rery  clear,  and,  with  a  Tie* 
to  rattflcatlon,  muit  be  snfildeat. 

(b)  Ire  *.  Cheater,  Cro.  Jac.  660 ;  Clarke  e.Lealie,  6  Eap.  tSj  Coateti>.WII«OR,ik 
1G8 ;  Berotlei  u.  Kaniaay,  Holt,  N.  P.  TT.  Though  the  negotiable  note  which  an  Infant 
give*  for  necewarlea  be  rotd,  yet  he  1*  lUMe  for  the  reasonable  tbIub  of  the  necea- 
•arin.  H'Minn  u.  Rlchmonda,  S  Te^.  1,  What  are  meeaaria  for  an  Infant  dependf 
on  hli  relatlre  timation,  and  are  not  aiwayi  to  be  taken  In  the  atricteat  sense,  but 
witii  a  reasonable  qoaliflcation  under  the  circumitancei.  The  Queen's  Bench,  to 
Wharton  v.  Mackaniie,  and  Cripps  t>.  Hills,  6  Q.  B.  0OS,  where  the  caeea  wet«  mnch 
discnised,  adapted  the  mle  l^d  down  by  Baron  Parke,  tn  Peten  e.  FlecolDg,  0  H.  ft 
W.4A. 
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ncover.  («-)  Lord  Cok«  considera  the  oecesBxias  of  the  mfint 
to  incladfl  clothing,  riotuala,  medical  aid,  and  "  good  teaching  or 
instractioa,  whereby  he  may  pn^t  himaelf  aftecwards."  {d)  If 
the  infaDt  Uvea  with  hm  father  ac  goardian,  and  their  oare  aad 
protection  are  duly  exerciaed,  he  cannot  lund  himself  eren 
far  oecesaaiies.  (e)  It  is  alao  understood  *  "  that  neces-  *  240 
Bftries  for  the  infant's  wife  and  children  are  necessaries  for 
him ;  (a)  and  in  all  canea  of  contracts  for  necessaries,  the  real 
consideration  may  be  inqoired  into,  (i)  The  infant  is  not  bound 
to  pay  for  the  articles  fumiahed  more  than  they  were  retUly  worth 
to  him  as  attJclee  of  neces^sity,  and,  cooaequently,  he  may  not  he 
bound  to  the  extant  of  his  contract ;  nor  can  he  be  precluded,  by 
the  form  c^  the  contiaot,  ftom  inquiriog  into  the  real  Talus  of  dw 
Deeessaries  furnished,  (e)  ^ 

(e)  Ford  v.  Pother^  P»ke,  229 ;  Slorj  a.  Peiy,  4  Cur.  ft  Pk.  &2Q ;  Stecdnuu  aL 
Boie,  1  Cut.  &  Manh.  422.  It  ii  a  tmdesmiiii'B  duty  to  acqtuiiat  himtelf  with  the 
iD&Bl't  ciNumitftacet  and  n«ce«iitlea,  and  to  take  Dotke  ol  tuppliM  by  other  tr«dei- 
nwD.  JohDMm  d.  lines,  A  WatU  ft  8.  80.  But  though  an  intant  haa  a  anfficleat 
ineone  allowed  him  to  (apply  him  irith  necetMriu  taltahte  (o  hi*  ooaiUtion,  yet  bfa 
eoDtnct  for  Mcnwrlu  ia  DcTerthekM  UwllnE.    Biugliait  v.  Hall,  4  U.  fc  W.  721. 

(J)  Co.  LUL  173,  a. 

(()  BaiDhTidge  e.  Ptckering,  2  BL  1S3& ;  Wailing  t.  Toll,  D  John*.  141 ;  HuU  >. 
CannoUy,  3  H'Cord,  6 ;  Kline  v.  L'Amoureux,  2  Paige,  419.  But  if  the  Infant  Urea 
B]kart  from  Ui  father  vith  hia  auent,  and  labon  for  hia  own  lue,  be  ii  liable  f<B 
neceawriea  fumiabed  hini-  Uaddox  ■.  HUlei,  1  Manle  fc  6.  T38i  Smith  v.  T«unK 
2  DeT.  &  Batt  26. 

(a)  Tuner  v.  Triiby,  Str.  168.  Though  the  lintband  be  an  infant,  there  arecaMa 
Id  which  he  haa  been  held  liable  to  pay  the  debt*  of  hit  wife  of  full  age,  contracted 
by  her  bdt^e  maniage ;  auch  Uablllty  lieing  an  Inddeot  to  the  maniage  ccotntct, 
which  an  infant  k  competent  to  enin  into.  Pari*  p.  Strand,  Bamea'a  Mote*,  96; 
Boacb  «.  Qidck.  8  Wend.  238 ;  Batler  r.  Breck,  7  Meta  lU. 

(6)  In  Chappie  >.  Cooper,  18  IL  ft  W.  36S1.  it  wa«  held,  on  tba  maxiiu  of  Lofd 
BacoR,  ftnena  cmjiatla  ttfaparalar  I'ntsvua  pnprn,  that  an  inf ut  widow  wa*  liabta 
for  the  espenae*  of  the  fnaeral  of  a  deceaaed  tkoabacd  who  died  poor,  aa  being  an 
expense  for  her  pertonal  beneflL 

(r)  UakareU  r.  Bachelor,  Cro.  ElLa.  683. 


-  It  la  to  be  Inferred  prlate,  and  nib}eet  to  tba  cootrtd  of  the 

(rain  the  latest  caaea  that  whether  the  court  aa  to  the  manner  in  which  the  Jory 

article*  In  qneslion  are  neceesaAe*  to  a  hare  exerciaed  the  discretion.    Sjder  k 

BiBlteT  to  be  Iff t  to  the  Jmy,  if  the  court  Woeabwrit,  L.R.4BZ.  S2;  LRSBx. 

tUnlia  there  li  eTtdence  on  whidt  they  90;  Mohney  p.  E*an«,  61  Fmn.  8t  80; 

nuy  reasonably  find  that   sny  of  the  [Skrlne  v.  Oordon,  0  Ir.  B.  C.  L  479; 

artlelN  are  of  that  description,  with  such  Hill  ■.  Arlxui,  84  L.  T.  186 ;  Eppenon  k 

cawUons  from  the  Judge  ai  the  particular  Vagent,  6T  Hlsa.  46.    See  Decell  v.  Lew- 

ciKoniitancea  proved  may  reader  appro-  (Btbal,  lb.  S81 ;   Barker  a.  HIbbaid,  H 
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lofanoy  is  not  permitted  to  protect  fraudulent  acts ;  and,  there- 
fore, if  an  infant  takes  an  estate,  and  agrees  to  pay  rent,  be 
cannot  protect  himself  from  the  rent  by  pretence  of  infoncy,  after 
enjoying  the  estate,  when  of  age.  If  he  receives  rents,  he  cannot 
demand  them  again  when  of  age,  according  to  the  doctrine  as 
now  understood.  If  an  infant  pays  money  on  his  contract,  and 
enjoys  the  benefit  of  it,  and  then  avoids  it  when  he  comes  of  ^e, 
he  cannot  recover  back  the  consideration  paid.  (<2)  On  the  other 
band,  if  he  avoids  an  executed  contract  when  he  comes  of  age, 
on  the  ground  of  infancy,  he  must  restore  the  consideration  which 
he  had  received.  The  privilege  of  infancy  is  to  be  used  as  a 
shield,  and  not  as  a  sword.  He  cannot  have  the  benefit  of  the 
contract  on  one  side,  without  returning  the  equivalent  on  the 
other,  (e)  But  there  are  many  hard  cases  in  which  the  infant 
cannot  be  held  bound  by  his  contracts,  though  made  in  fraud; 
for  infitnts  would  lose  all  protection  if  they  were  to  be  bound  by 

(if)  Elrton  D.  Elliott.  2  Bnlit  09 ;  Lord  Manafleld,  In  Earl  of  BncklnKhkinihire  v. 
DrDry,3Eden,T2:  UolncB  v.  Blogi;,  8  Taunt.  35,006;  M'Cojc.  HaSmui,  8  Cowm, 
M;  Hamc7v.  Owen,  4  Bluikf.  (Ind  )  S37.  The  ca*e  of  H'Co7  d.  HoSmiin  ttu  nrer- 
rnl«d  in  Medbuiy  o.  Watroui,  7  Hill  {S.  Y.J,  110.  on  the  principle  that  when  «n  Infant 
SToida  liii  conlract  on  coming  of  age,  ha  ma;  recoTer  for  woric  done  or  money  paid 
io  part  perfonnance,  provided  A<  ham  nai  receioed  unjr  benrfit  under  tkt  eanrrod. 

(c|  Badger  v.  I'hinney,  IG  Mais.  369;  Boberts  v.  Wig^n,  I  N.  H.  73;  Roof  k 
Btafford,  1  Cowcn,  179;  Parker,  J.,  in  Hamlilelt  d.  Hamblett,  6  N.  H.  3S9 ;  Smith  p. 
Eraiu,  6  Humph.  (Tcnn.)  TO ;  Kitchen  e.  Lee,  N.  Y.  Ch.  S  N.  Y.  Legal  Obwrrer, 
IM. 

K.  H.  680.]  See  Herrlam  v.  Ciuinlngham,  tame  maj  be  laiil  of  hli  legal  Immnnilr 
11  Ciish.40;  Hall  V.  Weir,  1  Allen,  261.  forfrauda  in  theclaatof  caiei  mentiooed 
The  IntaDt'i  equitable  liability  for  money  on  241  and  n.  1.  Aa  to  the  reat  of  2M, 
lent  him  for  the  piircba«e  ot  neceuariei,  lee  236,  n.  1.  In  Wation  v.  Crota,  mpra, 
and  ao  appUed,  etaiidi  on  the  lame  piio-  an  infant  wai  alio  held  liable  for  liU  botd 
dple  ai  that  of  a  hniband  for  money  lent  bill,  on  the  ground  that  the  Innkeeper 
hla  wife.  Atitt,  140,  n.  1 ;  Walion  o.  could  not  lawfully  have  refoaed  to  i«- 
Croaa,  2  Davall  (Ky.),  147, 149.    And  the     ceWe  him.  ri 

xi  If  an  infant  I*  properly  lupplied  of  liii  liability  mnat  be  anch  at  to  giva 

with  neceMarka  by  hla  parent  or  gtiar-  the  court  the  opportunity  to  delerroiiM 

dian,  he  cannot  bind  himielf.    The  arti-  irhether  tlie  articlea  furaiihed  were  necef 

de«  muat  be  not  only  of  a  kind  to  be  wriei.andBliowliattheirvaluewaa.  Th« 

cotaidered  neceaiarfei,  but  they  moat  In  infant  la  liable  fur  the  real  value  of  tli« 

factbe  Dcceaaary  to  thelnfanC'aaupport.  neccaaariei,  not  for  what  he  agreed  to 

Nlcbol  V.  Steger,  2  Tenn.  Ch.  S2B ;  a.  c.  pay.    Tamer  h.  Gailher,  83  N.  C.  367 ; 

S  I^ea.  SRS ;   Hojt  ■>.  Casey,  L14  Mau.  Cooper  d.  The  Stale,  37  Ark.  431 ;  Ayera 

897.    An  infant  ia  not  boutiil  upon  a  note  a.  Bnmi,  87  Ind.  24G.    See  alao  Martin  a. 

or  bond  giren  far  neceuarlea.    The  form  Gale,  4  Ch.  D  428. 
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their  coDtiacts  made  by  improper  artifices,  in  the  heed- 
leasness  *  of  youth,  before  they  had  teamed  the  value  of  *  241 
character,  and  the  just  obligation  of  moral  duUea.  When 
an  infant  had  fraudulently  represented  himself  to  be  of  Rge  when 
he  gave  a  bond,  it  was  held  that  the  bond  waa  void  at  law  (a) 
But  where  he  obtained  goods  upon  hid  false  and  fraudulent 
affirnvktion  that  he  waa  of  age,  though  be  avoided  payment  of 
the  price  of  the  goods,  on  the  plea  of  infancy,  the  vendor  was  held 
entitled  to  reclaim  the  goods,  as  having  never  parted  with  his 
property  in  them  -  (b")  and  it  has  been  euggested,  in  another 
case,  (c)  that  there  might  bo  an  instance  of  such  grosa  and  pal- 
pable fraud  committed  by  an  infant  arrived  at  the  age  of  discretion 
as  would  render  a  release  of  his  i-ight  to  land  binding  upon  him. 
Infants  are  liable  in  actions  arising  ex  delicto,  whether  founded  on 
positive  wrongs,  aa  U^epasa  or  assault,  or  constructive  torta  or 
frauds,  (tf)  But  the  fraudulent  act,  to  charge  him,  roust  be 
wholly  tortious :  and  a  matter  arising  ex  contractu,  though  infected 
with  fraud,  cannot  be  changed  into  a  tort  in  order  to  chai^ 
the  infant  in  trover,  or  case,  by  a  change  in  the  form  of  the 
action,  (e)  He  is  liable  in  trover  for  toitioualy  converting  goods 
intrusted  to  bim,  or  for  fraudulently  obtaining  goods  with  an 
lutentioQ  not  to  pay  for  them;(/)  and  in  detinue,  for  goods 

(«)  CoDroe  p.  BirdisU,  1  Johni.  Cu.  127 ;  Buriej  v.  Riuiell.  10  N.  H.  1S4. 

(M  Bw]g«r  V.  nOoMj,  IG  Han.  SAS ;  FIrU  v.  II&U,  0  N.  H.  441 ;  Cum.  Dig.  AcUon 
on  the  OM  for  Deceit,  A.  10.  In  tliii  lut  csk.  Lord  Ch.  I).  Conifni  lield  an  infant 
luUe  for  iteceit  in  obtaining  s  loan  of  mone^  on  the  fmndulcnt  aiBrinatkHi  tbftt  be 
waa  of  age.     Bnrtej'  v.  Rusaell,  tu/mi,  a.  p. 

(c)  Stoolfoo*  E.  Jenkln*,  12  Scrg.  &  It.  399. 

id)  Fitti  c.  Ilall,  9  N.  H.  «1,  448.  Tlioy  kro  lUble  for  trwpaaaea  commltlwl  by 
tiiGm,  eTen  thoagh  acting  by  cammand  of  tbe  fiither.  Hnm^reT  v.  Douglaaa,  10 
Vt.  71. 

(i)  Jennlng««.Bund*l1,BT.  11.385;  Jotinton  d.  I^e,  I  Lcr.  160;  Vuiei'.  Smith, 
«Cnncb,226;  TTeatc.  Moore,  14  Tt.  447,;  Wilt  r.  Welsh,  «  Wattj,  1.  In  thii  lut 
cMe,  tiie  declaioni  were  elaboratclj  coniidercd ;  and  it  wai  held,  that  whenever  the 
aalMtaaliTa  ground  at  an  action  agaliut  an  infant  ia  contract,  aa  well  u  wliere  the 
contract  ii  atatcd  aa  an  Inducement  to  a  luppoicd  tort,  he  li  not  liable ;  and  the  caae 
of  Camrbell  v.  Slakes.  2  Wend,  187,  wm  considered  aa  opposed  equally  to  principle 
and  aulhorllj.  Thta  taat  caie  waa  one  of  wilful  and  positive  fraud  and  tort  nn  the 
part  of  the  Infant,  and  sabaequent  to  the  contract,  and  waa  a  wilfnl  and  diitlnet 
wrong;  and  the  Infant  waa  held  liable  In  trccpaas,  and  I  think  jiutly  :  and  the  Judg- 
ment waa  nfflrmed  on  error,  and  cited  and  npproTed  fn  Fill*  i>  Hall,  9  N.  H.  446. 

(/)  Homer  r.  Thwing,  S  Pick.  403 ;  Pelgne  p  Sntcliffe,  4  M'Cord,  »8T ;  Wallace 
V.  Mora*.  6  Hill  [N.  T.),  891.  Hia  property  ia  lUblo  for  flnet  and  cottt  on  conTletlMi 
of  a  pablic  oBence.    Beaaley  k  The  State,  S  Terg.  4B1. 
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deliTered  upon  a  special  cootract  for  a  ^teotfio  purpose ;  (j^) 
and  in  aagumpaity  for  mooey  which  he  has  fraudulently  em- 
bezzled.  (A) ' 

(g)  Mlllt  D.  Gnhsm,  1  Bm.  &  P.  140.  In  New  Tork,  tbe  ac^oD  of  HeHaiui  it 
•bollihed,  Mid  an  sction  of  trapaa  m  lit  cow  majr  b«  bronght  M  rtoovcr  duuagM, 
•Ten  for  a  wilful  Injur]!,  aueompiDled  with  Iotca  Bj  thii  famovaiion,  >I1  nice  4>ca- 
ttotucoDceminsditect  and  coiaeqiieiUlKl  injuriei  uc  avoided.  But  the  want  of  lucb 
an  action  ai  detinoe  to  i«corer  a  favorite  or  neceiaarj  ipeciflc  chattel  In  tpede  maf 
be  wriouily  felt.    N.  T.  ReTised  Statatei,  11.  K3,  aec.  16,  10. 

(A)  Briitow  V.  Kaatman,  1  Eip.  173.  B7  the  H.  Y.  RevlMd  StatntM.  11.  Ml.  lec 
IS,  BO  action  reUliog  to  real  propert;  U  to  be  delayed  by  reaaoa  of  tiie  Infauof  of  anj 
defendant,  and  a  gnardisn  U  to  be  appointed  to  defend  Mi  righta. 

1  TtrU  ammattd  mtk  Centraets.—  [a)  In  fact  they  «'«*«  forged.      Wri^  «. 

The  baud  mentiooed  In  the  teit  at  the  Leonard,  11  C.  B.  m.  a.  268. 
beginning  of  S41  being  told,  the  obligor  Tbe  iirinciple  on  irhich  the  caeei  go  b 

ti  not  etcopped  by  It  or  by  act*  done  in  peihapt  thh ;  that  a  married  woomr  or 

reUaace  npon  It  bj  the  dhllgee.    Keen  c.  infant  will  not  be  liable  for  esprcedy  and 

Cdemaa,  38  Penn.  81  390;   I^well  t>.  fraodutentiy  making  any  lepreaentallon 

Daniel*,  2  Oray,  101 ;  Wales  v.  CofBn,  IS  In  connection  with  hit  contract  which  it 

Allen,  313)  Cannam  i>.  Farmer,  8  Ezcli.  contained  by  implication  in  tbe  *ei7  fact 

696,609;  Olldden  p.  Strupler,  62  Fcnn.  of   onUng    the    eoatracL     And    ai   la 

8t  400;  [Connd  p.  Lane,  28  Mtna.  SBO;  what  ii  10  contained,  it  would  Mem,  nol- 

■■  c.  87  Am.  Rep.  412  and  note ;  Sima  v.  wltlistandiag  the  caae*  dted  In  notea  (a) 

ETetfanrdt,  102  V.  B.  300;  Whltcomb  v.  and  (b),  that  a  party  by  muling  a  coa- 

Jodyn,  61  Vt.  79;  Btudncll  v.  Shapter,  tract  girei  It  to  be  unilentood  that  he  I* 

£4  N.  T.  249.]     Nor  could  an  action  he  legally  competent  to  do  hi.    Compare  the 

maintained  in  iuuh  caKi,  or  in  tbe  «lmi-  language  cited  from  34  N.Y.  78;  ;mC,  621, 

lar  ca«e  of  a  married  woman'i  frandntent  n.  1.    In  Wright  v.  Leonard,  the  qnettlon 

■talement  that  ihe  waa  nnmarrlcd,  for  wai,  whether  therr  waa  anything  which 

thefiandulent  reprcacntadon,    Urerpool  could  be  called  a  contract  on  the  part  of 

Adelphl  Loan  Fund   Au.   b.  Falrhnnt,  the  marrted   woman.     If  the  bUb  had 

9  Bzch.  432;  Bartlott  v.  Wclla,  1  Beat  A  been  dluounled  for  her,  there  woQid  bare 

S.  888 ;  De  Boo  B.  Foater,  13  C.  B.  n.  a.  been  an  implied  warranty,  i'.  r.  a  contract, 

872 ;  Meiriam  n.  Cunningham,  11  Cuih.  ttiat  the  acceptance  wm  genuine,  and  not 

40, 48;Priceii.  Hewctt,17Jnr.4;BExch.  being  bound  by  her  contract,  ihe  conld 

146.    But  compare  Oouldlng  p.  DaTldtott,  not  be  held  by  calling  that  contract  a 

as  N.  T.  004, 007.    In  GUflone.  Spear.SB  repreaenlation.     The  doubt  wna,  whether 

TL  811,  it  was  held  that  an  Infant  waa  her  reprcBenlatlont  In  favor  at  the  note 

not  liable  to  an  acUoa  on  the  caae  for  Inthehandiof  a  third  party  amounted  to 

deceit  in  tli«  tal*  ef  a  horM  In  fraudu-  a  wamnty  (contract),  ai  nas  thought  by 

lently  concealing  that  It  had  tlie  heaTei  two  of  the  Judgei.    If  we  go  a  very  little 

•ndwaalame.  See  alio  Preacotte.Norria,  further,  to  the  ca«e  of  an   Infant  who 

•SN.  B.  101.    Bnt  the  Gngliah  Comrt  of  nndentaudi  i)i«  righta,  but  frandulenti/ 

Common  Pleas  were  eqaally  divided  in  an  lepreeent*  that  he  has  no  title  to  property 

action  agalntt  a  huband  and  wife,  where  whieli  a  third  person  la  aelling.  we  ahaU 

the  wife  Induced  the  ptalntlB  to  diieouit  And  that  ha  U  estopped  to  dispnte  tbo 

bUk>tra<tMficrsMbyrepretentingthBt  pmcliaaer'a  title  when  he  comes  of  age. 

they  were  accepted  by  her  buibani^  when  For  hat  there  la  do  semblance  of  a  coo- 

[«M] 


Id  b,  Google 


UCT.   XXU.]                or  THB  BIQHTB  OF  PSBSOHS.  *  243 

*  An  inbnt  has  a  capacitj  to  do  many  other  acts  valid   *  242 
in  law.    He  oiay  bind  bimself  as  an  apprentice,  or  make  a 
oonfentct  for  service  and  wages,  it  being  an  act  manifestly  for  hia 
benefit ;  but,  when  bonnd^  ho  cannot  dissolve  the  relation,  (o) 

(a)  B«s  B.  InhkUtuta  of  Wlgaton,  8  B.  ft  C.  481;  Wood  e.  Fenwick,  10  M.  A  W. 

tnct.  and  the  intut  will  not  be  the  leee  be  wm  W.    Ez  porta  Cnitj  Joint  Stock 

bound  bj  liii  tlrople  fnud  that  It  will  Uat.  Bank.  An.  j  In  n  King,  8  De  O.  * 

bftTe  the  effect  of  {wning  Iiii  property.  J.  03,  69;   [Fergiuon  v.  Bobo,  M  Hfu. 

Baibam  v.  TnTbeTlUe,  1  Swan  (Tenii.),  12L    Corop.  Letnprifere  e.  Lange,  13  Cfa. 

487 ;  Sngd.  T.  ft  F.  Uth  cd.  743.    It  might  D.  076.]    Bnt  of  oeune  the  other  party 

be  otberwite  in  the  cue  tit  ht«  merely  mntt  be  decelTed,  or  Elie  infant  will  not 

■Mgligent  silence,  and  certainly  would  be  be  held.    Nelson  r.  Siocker,  4  De  Q.  ft  J. 

if  the  itlence  wera  innocent.     Spencer  458,  485.    But  when  the  alleged  duty  in- 

p.  Carr,  46  IT.  T.  4M;    Norrb  f.  Wait,  fringed  by  the  infant  ii  not  created  by 

3  Bidi.  (S.  C.)  148.  the  contnot,  but  would  have  aiiited  in- 

It  baa  been  beld  In  New  York,  tliat  a  dependent  of  it.  It  would  lecm  to  be  tha 

minor  who  obtain*  property  on  repreien-  better  opinion  that  he  will  be  liable  not- 

talion*  that  he  it  of  full  age,  li  liable  to  withitanding  the  contracL     Tlitu  if  ■ 

■n  action  of  tort  to  iccorer  it  iMick.    Eck-  baUor  patta  with  poaenion  of  a  diattd 

■1^  v.  Flank,  1  Daly,  381.    8«  when  the  ti»aniBfaBt,it  would  teem  that  be  nlgbl 

action,  although  toundiog  in  contract,  la  tue  for  negligent  or  wilful  injury  to  hi* 

for  tba  coDven^n  of  money.    Elwell  d.  properly,  or  for  a  ute  proliibited  by  lilm 

Martin,  S2  Tt  217;   Shaw  v.  Coffin,  68  at  owner,  Jott  at  be  could  have  before 

Me.  B64.  the  bailment.     Where  an  hifant  hired  a 

(b)  I»  ofiatj  It  la  beld  that,  by  r^aioa  mare  for  a  ride  on  the  road,  and  waa  told 
of  the  fraod,  a  wife'*  contract*  aren  may  thatahe  watnot  let  for  Jninping,  and  that 
beenfurced  agalntt  ber  general  property,  if  he  wanted  a  hone  far  that  he  could 
If  the  ha*  any;  >'.<.,  any  property  iield  In  liaye  another  one,  but  lent  her  to  hit 
tnwtfor  her,  tboagh  not  for  bCT  ie)iarata  friend,  who  pat  ber  at  a  fenoe,  to  that 
Bw.  Vangban  v.  Vandentegen,  3  Diew.  the  fell,  wat  tramfixed  by  a  ttake,  aad 
888 ;  Hobday  v.  Peten,  38  Bear.  354, 860;  died,  It  wat  held  that  lie  wat  liable.  Bui^ 
Sharpe  v.  Voj,  L.  R.  4  Ch.  86,  42 ;  Inn  nard  v.  Haggia,  14  C.  B.  a.  a.  45.  i>  There 
Lnth't  IVnstt,  lb.  691 ;  Cllre  u.  Corew,  are  caaei  which  make  against  tliit  line  of 
I  Johni.  ft  H.  199.  On  this  principle  the  ditlinction,  Oregg  f.  Wyman,  4  Cuth. 
may  affect  her  intereat  In  real  property  323 ;  and  tee  at  to  negligence,  Towne  «. 
by  etecrion,  wlthont  deed  acknowledged,  Wiley,  23  Vt.  355,  800.  But  Gregg  r. 
a«  rcqniied  by  ttatate.  Barrow  v.  Bar-  Wyman  It  expresaly  denied  in  Woodman 
row,  4  K.  ft  J.  409.  And  the  eqniuble  e.  Hubbard.  !6  N.  B.  B7,  and  other  cases 
rule  hat  been  applied,  bnt  with  lome  cited  pM,  687,  n.  1 ;  and  ia  oTcrruled  by 
relnctaace,  to  an  infant  who  appeared  t«  Hall  >.  Corcoran,  lOT  Matt.  251. 

be  over  twenty-one,  and  repretented  that 

«■  The  ^oeatlon  it  one  of  conatruction,  plated  by  the  contract    Walley  a.  Holt, 

the  point  to  determine  bebig  whether  the  86  L.  T.  631 ;  Bay  v.  Tnbba,  60  Vb  SSB  t 

act  oonplalned  of  eonsUtttUa  a  diatlact  Baton  «.  HUl,  60  M.  H.  286. 
tort  ontaida  tha  range  of  oaer  oonleiB- 
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The  veiglit  of  opiaion  is,  that  he  may  make  a  teBtameut  of 
chattels,  if  a  male,  at  the  age  of  fourteen,  and,  if  a  female,  at 
the  age  of  twelve  years.  (5)  He  may  convey  real  estate,  held  as 
a  naked  trustee,  under  an  oi-der  in  chancery.  The  equity  jaris- 
diction  in  this  case  is  grounded  on  the  statute  of  7  Anne,  c.  19, 
which  has  been  reiinncted  in  this  country,  (u)  and  extends  only  to 
plain  and  express  trusts.  Whatever  an  infiint  is  hound  to  do  by 
law,  the  general  rule  is,  that  the  same  will  hind  him  if  he  does  it 
without  suit  at  law.  (d)  If,  therefore,  be  be  a  tenant  in  common, 
he  may  make  a  reasonable  pnitition.  («)  He  may  discharge  a 
mortgage,  on  due  payment  of  the  mortgage  debt.  His  acta  as 
executor,  at  the  age  of  seventeen,  will  hind  him,  unless  they  be 
acts  which  would  amount  to  devattavit.  (/)  There  was 
*243  no  occasion,  *  said  Lord  Mansfield,  (a)  to  enumerate  in- 
stances. The  authorities  are  express,  that  if  an  infsiut 
does  a  right  act,  which  he  ought  to  do,  and  which  he  was  com- 
pellable to  do,  it  shall  bind  him.  We  have  already  seen  that  an 
infant  of  fourteen,  if  a  male,  and  twelve,  if  a  female,  may  enter 
into  a  valid  contract  of  marriage ;  but  he  is  not  liable  to  an  action 
on  his  executory  contract,  to  marry,  though  the  infiint  may  sue 
an  adult  on  such  a  promise.  (b~)  * 

s.  Thoir  Maniftgft  Sattiementa.  —  In  consequence  of  the  capacity 
of  infants,  at  the  age  of  consent,  to  contract  maiiiage,  their  mar- 
riage settlements,  when  reasouable,  have  been  held  valid  in 
chancery  ;  but  it  has  long  been  an  unsettled  question  whether  a 

(t)  Hiri;.  n.  S3  to  lib.  S,  Co.  Lilt.  Hr.  HargrsTc  hu  collected  all  the  contr«aie- 
tory  opiniana  on  tliii  point.  The  civil  Uw  gk-iK  this  poirer  to  tlig  infant  at  the  age 
of  lerentecn  y^att  \  and  this  period  has  been  adopted  bj  statate  in  ConnecElcnt 
In  NeiT  York,  the  period  fixed  by  ilatate  for  ui  infant  to  make  a  will  of  chattel*  i* 
the  age  of  eighteen  in  luales  nnd  sixteen  In  females.    N.  T.  Retlied  Statutes,  ii.  aO. 

[e)  N.  Y.  Revised  Slntulei,  ii.  194,  aec.  107.  The  N.  T.  statute  declare!  that  when- 
erer  the  infant  is  seised  or  posiested  of  any  lands  \>f  way  of  martgngc,  or  in  trust 
odIj  for  others,  the  Court  of  Chancer;,  on  tlie  petition  of  the  guardian  of  the  Infant, 
or  of  any  person  interested,  nia;  compel  the  infant  to  couTey  the  same. 

id)  Co.  Lilt  ITS,  a. 

(«)  Bavington  «.  Clarke,  3  Penn.  US. 

(/)  In  New  Turk,  he  ii  declared  to  be  incompetent,  and  I  think  rery  properlj',  to 
■ct  as  an  exei^ator  or  admlniitrator.    N.  Y.  Revited  Statutes,  tL  09 ;  ib.  T&. 

{a)  8  Burr.  IgOl. 

(i)  Hunt  c.  Peake,  G  Coiren,  4T6.  In  New  York,  the  Court  of  Chancery  It  anthor- 
ised  to  decree  nnd  compel  the  apeciflc  performance  of  contracti  by  the  infant  who  it 
a  represent atlTC  of  the  party  making  them.  H.  T,  Revlted  Statute*.  Ii.  IM,  icc.  189; 
As  to  the  sale,  under  the  direction  of  the  Coart  of  Cbucery,  of  the  real  etislet  of 
Infanti,  woe  preceding  lectua. 
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female  infant  oonld  bind  her  real  estate  bj  a  Bettletnent  upon 
marriage.  In  Drury  v.  Ihvry,  (e)  Lord  Cb.  Northington  decided 
that  the  statute  of  27  Hen.  VIII.,  which  introduced  jointures, 
extended  to  adult  women  only,  and  that  notwithatanding  a  join- 
ture on  an  infant,  she  might  waive  the  jointure,  and  elect  to  take 
her  dower ;  and  that  a  female  infant  could  not,  b;  any  contract 
previous  to  her  marriage,  bar  herself  of  a  distributive  share  of 
lier  husband's  personal  estate,  in  case  of  his  dying  intestate. 
This  decree  was  reversed  in  the  House  of  Lords,  upon  the 
strength  of  the  opinions  of  Lord  Hardwicke,  Lord  Mimsfield,  and 
the  majority  of  the  judges  ;((i)  and  the  great  question  finally 
settled  ill  favor  of  the  capacity  of  the  female  infant  to  bar  her- 
self, by  her  contract  before  marriage,  of  her  right  of  dower  in 
the  huslttnd's  land,  and  to  her  distributive  share  of  her 
husbaud'ii  personal  estate.  In  New  York,  'in  a  late  case  *244 
in  chancery,  (a)  the  question  whether  an  infant  could 
bind  herself  by  an  antenuptial  contract,  was  discussed  at  laige, 
and  it  was  held  that  a  legal  jointure,  settled  upon  an  infant 
before  marriage,  was  a  bar  of  her  dower ;  and  that  an  equitable 
provision  settled  upon  an  infant  in  bar  of  dower,  and  to  take 
effect  immediately  on  the  death  of  the  husband,  and  to  continue 
during  the  life  of  the  widow,  and  being  a  reasonable  and  compe- 
tent livelihood  for  the  wife  under  the  circumstances,  was  also  a 
bar.  The  question  still  remains,  whether  she  has  the  capacity 
to  bind  Tier  oum  real  eataU  by  a  maniage  settlement.  Mr, 
Atberly,  (fc)  after  reviewing  the  oases,  concludes  that  the  weight 
of  the  conflicting  authorities  was  in  favor  of  her  capacity  so  to 
bind  herself.  But  in  Milner  v.  Lord  Harewood,  (o)  Lord  Eldon 
has  subsequently  held  tluit  a  female  infant  was  not  bound  by 
f^eement  to  settle  her  real  estate  upon  marriage,  if  she  did  not, 
when  of  age,  choose  to  ratify  it ;  and  that  nothing  but  her  own 
act,  after  the  period  of  majority,  could  fetter  or  affect  it  j  and  in 
Temple  v.  Hawley,  1  Sandford's  Ch.  R.  153.  the  assistant  vice- 
chancellor,  in  a  very  elaborate  and  able  judgment,  held  that  a 
female  infant  was  not  so  bound  by  a  marrit^e  settlement  of  her 
real  estate,  but  that  she  might  disaffirm  it  when  she  became  of 

ie)  i  Eden,  SO.  (d)  8  kt.  eO-16 ;  Wilmot'i  O^idou,  ITT. 

ta)  HXrartM  r.  Teller,  9  Falga.  511. 

(&)  Tmktiw  on  Huriage  SeUlcmenti,  88-41. 

it)  18  Tei.  SGft 
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age,  and  was  sole.  The  aaaistant  Tice-chancellor  said  t1i«  pre* 
ponderance  of  opinion  was,  that  the  iu&nt  coald  not  elect  after 
she  became  of  age  during  ci)vfrture  to  affirm  it,  though  she  might 
nDdoubtedly  in  that  case  dieaffirni  it.  The  case  of  Slocomh* 
T.  GliAh^  (d)  admitted  that  a  male  infant  may  bar  himself  by 
agreement  before  marri^e,  either  of  his  estate  by  the  courtesy, 
or  of  his  right  to  his  wife's  personal  property ;  and  both  the  male 
and  female  infant  can  settle  their  pertonai  estate  upon  marrii4;e. 
Tlie  cases  of  Strickland  v.  Coker  (e)  and  War^urton  v.  Lgtton  (f) 
are  considered  by  Mr.  Atherly  (j")  as  favorable  to  the  power  of 
a  male  infant  to  settle  his  real  estate  upon  marriage ;  and  that 
seems  to  be  decidedly  hia  opinion.  But  since  the  decision  of 
Lord  Eldon,  in  Milner  v.  I^rd  ^arewood,  this  conclusion 

*  245  *  becomes  questionable ;  for  if  a  female  infant  cannot 

settle  her  real  estate  without  leaving  with  her  the  option, 
when  twenty-one,  to  revoke  it,  why  should  not  the  male  infant 
have  the  same  option  ?  * 

6.  Bolts  in  Bqttitjr  Ks>liut  them.  —  The  law  is  so  careful  of  tbe 
rights  of  infants,  that  if  they  be  made  defendants  at  tbe  suit 
of  creditoi-8,  the  answer  of  the  guardian  ad  litem  does  not  bind 
or  conclude  them,  (o)  Such  an  answer  in  chancery,  pro  format 
leaves  the  plaintiff  to  prove  his  caee,  and  throws  the  infant  npoa 
the  protection  of  the  court  It  was  the  maxim  of  the  Roman 
law,  that  an  infant  was  never  presumed  to  have  done  an  act  to 
his  prejudice,  pupilluB  pati  posse  non  intelligitur.  (£}  In  decrees 
of  foreclosure  against  an  infant,  there  is,  according  to  the  old  and 
settled  rule  of  practice  in  chancery,  a  day  given  him  when  he 
comes  of  age,  usually  six  months,  to  show  cause  against  the 
decree,  and  make  a  better  defence  ;  and  he  is  entitled  to  be  called 
in  for  that  purpose  by  process  of  tuhpana.  (e)    The  decree  in 

(d)  2  Bra.  C.  C.  S4S. 

(0  2  Cu.  la  Ch.  211.  if)  Qled  In  4  Bro.  C.  C.  147. 

{g)  TrratlK  on  MarThge  8ettl«mniti, 42^6. 

\a)  Ecdeton  v.  Pettj.  Cftrthew,  79.  (1)  Dig.  50.  IT,  110. 

\c)  Tbomut>.G7lM,2  Veni.232;  Lord  Ch.  In  Car;  n.  Bertie,  lb. 842.  EirJoscidt 
Jekjll,  in  Efre  v.  ConnteM  of  Shftfubnrj,  2  F.  Wmc  120  j  Napier  v.  Efflngtiain,  ib. 

1  The  St.  18  &  19  Vict  c.  43,  rccltM  f atnre,  with  the  approbatioo  of  tho  Court 

that  penom  who  marry  daring  mlooritj  of  Cliancerj.     Bee  alio  Brawn  r.  Brown, 

are  Incapable  of  making  binding  settle*  U  R.  2  Bq.  4S1.    Leredng  ■.  Helgbc,  3 

menti  of  their  property,  and  then  aatbor-  UA.  Cb.  Bl ;  8  id  80^ 
iic*  infants  above  certain  ages  to  do  lo  In 
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ordinary  cases  would  be  bad  on  the  fact  of  it,  and  ground  for  a 
bill  of  review,  if  it  omitted  to  give  the  infant  a  dsj  to  show 
cause  after  he  came  of  ^e ;  though  Lord  Redesdale  held,  in 
Bennett  v.  Hamilly  (d)  that  such  an  error  in  the  decree  would 
not  affect  a  bona  fide  purcliase  at  a  sale  under  it.  (e)  But  in  the 
case  of  decrees  for  the  foreclosure  and  tale  of  mortgaged  premises, 
or  for  the  sale  of  Unds  under  a  devise  to  pay  debts,  the  infant 
has  no  day,  and  the  sale  is  absolute.  (/)  In  the  case  of  a  strict 
foreclosure  of  the  mortgagor's  right  without  a  sale,  the  infant  has 
his  day  after  he  comes  of  age  ;  but  then  he  is  confined  to  show- 
ing errors  in  tlie  deoree,  nod  cannot  unravel  the  aooounts  nor 
redeem,  (^r) 

401;  Bennet  n.  Lee,2  Atk.  G2S;  Jackson  r.  Turner,  fi  Leigh,  119;  Hills  v.  DenitU, 
8  Johns.  Ch.  307  i  Kelsall  f.  Kelsall,  2  Myl,  £  E.  409.  In  Bagluiil,  since  the  deniiin«r 
«f  the  parol  has  been  abolished  by  the  statntM  of  11  Geo.  IV.  and  1  Wm.  IT.  c  47, 
»B  Infant  dcicndant  Ji  not  enlftied  to  haTe  six  monlha  glTcn  to  Um,  after  att^ninf 
the  age  of  tirenty^oe,  to  show  cmnie  agaimC  a  decree.  Fowji  ■^  Hanafleld,  6  Sim. 
037.  The  distinction  seems  to  be,  that  if  the  decree  directs  the  estate  to  be  sold,  the 
Infant  hat  not  his  six  months,  bnt  an  a  simple  decroe  of  foreclosure  be  is  allowed  the 
■ix  months.  Scholefleld  r.  Heateld,  T  Sim.  087.  Unless  statutorj  re^lationa  di>- 
peosa  xith  the  rule  In  specific  Instances,  as  In  partition  and  foreoloture,  it  is  the  role 
in  Tfew  Tork,  that  an  Infant  is  to  hare  six  months  after  coming  of  age  to  liiow  cause 
againrt  a  decree.  This  must  be  done  whenerer  the  Inheritance  1«  bound.  The  right 
of  the  parol  to  demar  Is  aboUshed  by  statnte  In  ITew  Toric,  la  all  oaiea  of  desoent  or 
derln.     Harris  v.  Tonman,  1  HoSman  Cfa.  178. 

(rf)  3  Scfa.  a  Lef.  £66. 

(<)  Lord  Eldon,  In  17  Vet.  17^  178. 

(/)  Boothv.  Rich,  IVem.  296;  Cooke  v.  hrsons,  3  Vem.  429 ;  Prec  In  Ch.  184, 
■.  o.;  HIDs  >.  Dennis,  I  Jofana.  867. 

I^  Hallack  V.  Oalton,  i  P.  Wma.  SG2 ;  Bishop  of  Winchntor  r.  BeaTor,  3  Vea, 
SIT :  WUUanwon  *.  Gordon,  19  Vee.  114. 
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LECTURE  XXXII. 

OF    IIA8TEB     AND     SEBTANT. 

The  last  relation  in  domestic  life  which  remaina  to  be  exam* 
ined  is  that  of  master  and  servant.  The  several  kinds  of  persons 
who  come  within  the  description  of  servants  may  be  subdivided 
into  (1)  slaves,  (2)  hired  servants,  and  (3)  apprentices. 

1.  Of  SUtm.>  —  Slavery,  according  to  Mr.  Paley,  (a)  may, 
oonsistently  with  the  law  of  nature,  arise  from  three  causes; 
namely,  from  crimes,  captivity,  and  debt.  In  the  Inatitiites  of 
Justinian,  (6)  slaves  are  said  to  become  such  in  three  ways, 
namely,  by  birth,  when  the  mother  was  a  slave ;  by  captivity  in 
war;  and  by  the  voluntary  sale  of  himself  as  a  slave,  by  a  free- 
man above  the  age  of  twenty,  for  the  sake  of  sharing  the  price. 
Sir  William  Blackstone  (0  examines  these  causes  of  slavery  by 
the  civil  law,  and  shows  them  all  to  rest  on  unsound  foundations ; 
and  he  insists  that  a  state  of  slavery  is  repugnant  to  reason  and 
the  principles  of  natural  law.  The  civil  law  (d)  admitted  it  to 
be  contrary  to  natural  right,  though  it  was  conformable  to  the 
usage  of  nations.  The  law  of  England  will  not  endure  the  exist- 
ence of  slavery  within  the  realm  of  England.  The  instant  the 
slave  touches  the  soil,  lie  becomes  free,  so  as  to  be  entitled 
*  248  to  be  pi-otected  in  the  •  enjoyment  of  his  person  and  prop- 
erty, though  he  may  still  continue  bound  to  service  aa  a 
servant,  (a)  There  has  been  much  dispute  in  the  English  books, 
whether  trover  would  lie  for  a  negro  slave  j  and  the  better  opinion 
is,  that  it  will  not  lie,  because  the  owner  has  not  an  absolute  prop- 
erty in  the  negro ;  and  by  the  common  law,  it  was  said,  one  man 
could  not  have  a  property  in  another,  for  men  were  not  the  subject 

(o)  PiiDdple*  of  Moral  Philowphr,  168, 169. 

(6)  Iiut.  1.  S,  4.  (c)  Comni.  I  iSS. 

\d)  iDit.  1.  E^  2.  \  (a)  1  Bl.  Comm.  424. 

>  Sw  368,  B.  I. 
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of  property,  (i)  In  the  case  of  Somerset,  in  1772,  vho  was  a 
sc^ro  slave,  carried  bj  his  master  from  Amwica  to  England,  aod 
there  confined,  in  order  to  be  sent  to  the  West  Indies,  he  was  dis- 
ohai^ed  by  the  K.  B.  apon  haieoB  eorput,  after  a  very  elaborate 
discussion,  and  upon  the  ground  that  slavery  did  not  and  oould 
not  exist  in  England,  under  the  English  law,  (c)  The  Scotch 
lawyers  {d)  mention  the  case  of  KnighU  a  negro  slave,  brought 
from  the  West  Indies  to  Scotland  by  his  master  in  1778  ;  and,  as 
the  slave  refused  to  continue  in  his  service,  he  applied  to  the 
courts  in  Scotland  for  assistance,  to  compel  his  slave  to  return. 
It  was  held  that  slavery  was  not  recognized  by  the  law  of  Scot- 
land, and  that  the  claim  of  the  master  to  the  perpetual  service 
of  t)ie  negro  was  inadmissible,  for  the  law  of  Jamaica  did  not 
apply  to  Scotland ;  and  the  master's  claim  was  consequently 
repelled  by  the  sherifTs  court,  and  by  the  court  of  session. 

But  though  personal  slavery  be  unknown  in  England,  so  that 
one  man  cannot  sell  nor  confine  and  export  another,  as  his 
property,   yet  the   claim   of  imported  slaves   for   w^es, 
*  without  a  special  promise,  does  not  seem  to  receive  the  *  249 
same  protection  and  support  as  t4iat  of  a  freeman,  (a)  Mr. 
Barrington,  who  has  given  a  very  strong  picture  of  the  degrada* 

(A)  Smith  V.  Oonld,  3  Solk.  6ae ;  2  Ld.  Bn;iB.  1274 ;  tmtm,  BatK  v.  Fenaj,  2  Lev. 
SOI,  Knd  Lord  Hardvlcke,  in  Peame  v.  Liile,  Amb.  76.  Mr.  Joitlce  Best,  in  Porbc* 
p.  Cochrane,  2  B.  &  C.  446.  8  Dowl.  &  TAy\.  679,  ■.  c,  uid  that  tlx  judgea  were 
above  the  age  in  which  Ihe^  liied,  and  stoixl  upon  the  high  ground  of  natural  right, 
vhen  thev  declared  that  in  England  hnmsn  beings  coutd  not  be  the  iubject-matter 
of  pTopertj.  He  incited  that  the  mument  a  Hare  pat  his  foot  on  bnard  a  British 
■w»«f-w»,  omt  of  the  waten  of  coli»ial  Jurisdictitni,  he  became  free.  Thii  is  the 
UwDow  in  France  i  and  as  loonai  the  slate  lands  on  the  French  soil,  he  is  free.  The 
dedsluo  Id  the  case  last  menlloaed  was,  that  )f  a  slave  from  *  tlavehnldlni;  rtate  or 
countrj  geli  ont  of  the  territory,  and  under  tlie  proiectlon  dt  Briiish  juiisdtciiDn, 
without  any  wrongful  act  done  by  Qie  party  giving  that  protection,  he  becomei  i>ee, 
and  the  Engttih  law  protects  him  fronfaelngTeclaiined.  The  doctrine  of  the  Supreme 
Omrtof  the  United  Statei,  inPrlggs.  The  Commonwealth  of  FennsylrBnia,  16  FMei*, 
fi33,  «ra«  to  the  same  eifect ;  tat  it  was  declared  thM  a  stnte  of  slavery  was  a  idr* 
Konidpal  regulation,  and  no  nation  was  bound  torecogDlse  the  state  of  slawytate 
faralgn  slave*  within  Us  territory. 

(e)  Loft.  1 ;  Httrg.  State  Trials,  xl.  3S9. 

id]  1  Ersk.  Init  ISO  ;  Kamoi's  Ftlnclplei  of  Equity,  K.  184. 

<«)  Alfred  -v.  Mat^nis  of  Fltijamei,  8  Esp.  3;  The  King  v.  The  InhabHanto  of 
Thames  Ditton,  4  Doug.  300.  Where  a  West  India  slave  accompanied  her  master 
fo  England,  and  volnniarily  iMumed  back  to  the  Wc«t  Indies,  it  was  held  that  the 
residence  in  England  did  not  finally  emancipate  her,  and  she  became  a  slave  on  her 
return,  though  no  coercion  coidd  b«  eierdaed  srer  her  while  In  England.  The  Slave 
Grace,  3  Hagg.  Adm.  M. 
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tion  and  oppression  of  the  tenants  under  the  English  tenure  of 
pure  villenage,  (i)  is  of  opiaion  that  predial  servitude  really 
existed  in  England  bo  late  as  the  reign  of  Elizabeth ;  and  that 
the  observation  of  Lillbum,  that  the  air  of  England  was,  at  that 
time,  too  pure  for  a  slave  to  breathe  in,  was  not  true  in  point  of 
fact.  Be  that  as  it  may,  there  is  no  sucli  thing  now  as  the  admi^ 
sion  of  slaves  or  slavery  in  the  sense  of  the  civil  law,  or  of  tixe 
laws  and  usages  in  the  West  Indies,  either  in  England  ot  in  any 
part  of  Europe  ;  and  it  is  very  generally  agreed  that  the  African 
slave  trade  is  unjust  and  cruel,  (tr) 

It  is  no  less  true  than  singular,  that  personal  slavery  prevailed 
with  uncommon  rigor  in  the  free  states  of  antiquity  ;  and  it  can- 
not but  diminish  very  considerably  our  sympathy  with  their  spirit 
and  our  reverence  for  their  institutions.  A  vast  majority  of  the 
people  of  ancient  Greece  were  in  a  state  of  absolute  and  severe 
slavery.  The  disproportion  between  freemen  and  slaves  was 
nearly  in  the  ratio  of  thirty  thousand  to  four  hundred  thoa- 
sand.  (tf)  At  Athens  they  were  treated  with  raorq  humanity 
than  in  Thessaly,  Crete,  Argos,  or  Sparta ;  for  at  Athens  the 
philosophers  taught  and  recommended  humanity  to  slaves  as  a 
sure  test  of  virtue.  They  were  entitled  to  sue  their  master  for 
excessive  ill  usage,  and  compel  him  to  sell  them ;  and  they  had 
also  tlie  privilege  of  purchasing  their  freedom,  (e)  In  the  Roman 
republic,  the  practice  of  predial  and  domestic  slavery  was 
'260  equally  'countenanced,  and  still  more  abused.  There 
were  instances  of  private  persons  owning  singly  no  less 
than  four  thousand  slaves ;  (a)  and  by  the   Roman  law,  slaves 

(b)  Obwrvatioiii  on  the  Statntes,  duefly  the  more  Antiient,  232-311. 

(e)  See  in^.  264,  n.  |o). 

{d]  1  Mitf.  Hist.  365.  A  imaU  ariitocimc;  goTemed  Attln,  uliile  the  mdl  wu 
enltiTated  hj  a  irorking;  claM  of  400,000  ilavei,  and  a  limilar  diiproporlion  eziited 
throagbout  Greece.  The  Iiland  of  MglM  li  atated  to  have  held,  at  tme  time,  470,000 
■laves,  a  large  proportion  of  whom  were  agrlctilttira)  terfa.  The  ilave  popolalios  ot 
Cotiuth,  ID  her  greateit  proiperttf,  «m  rated  at  400,000  alarea.  According  to  a 
learned  article  on  "  the  democrac]'  of  Athens,"  in  the  New  Tork  ReTiew  for  July, 
1840,  the  whole  number  of  itaTes  in  Attica  was  abont  966,000,  to  06,000  dticeM  and 
46,000  resident  foreigners.  Even  Aristotle  considered  the  ivlation  of  maater  and 
■lave  jnat  at  indispenwible,  in  everj  well^rdered  state,  aa  that  of  hiuband  and  vlfe. 
Ari«t.  Pol.  b.  1,  c.  1. 

(e)  Potter's  Antiq.  of  Greece,  67-72 ;  3  St  John,  oh  the  Hannera  and  Cnrtomt  of 
Ancient  Greece,  18.  10,  22. 

(a)  1  Gibboo's  Hist.  66-68.  Hume,  In  bit  EMay  on  the  FopnliMUtMM  of  Aadent 
Nations,  lajs,  that  tome  great  men  among  [he  Romans  poMtwed  to  tho  number  of 
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were  considered  in  the  light  of  goods  and  chattels,  and  could  be 
sold  or  pawned.  They  could  be  tortured,  and  even  put  to  death, 
at  the  discretion  of  their  masters,  (fi)  Bj  a  succesaion  of  edicts, 
which  humanity,  reason,  and  policy  dictated,  and  which  were 
enacted  by  Claudius,  Hadrian,  and  Antoninus  Pius,  the  jurisdic- 
tion of  life  and  death  over  slaves  was  taken  from  their  masters, 
and  referred  to  the  m^istrate  ;  and  the  Ergaatvla,  or  dungeons 
of  cruelty,  were  abolished.  (<;} 

The  personal  servitude  which  grew  out  of  the  abuses  of  the 
feudal  system,  and  to  which  the  Germans  had  been  accustomed, 
even  in  their  primitive  settlements,  was  exceedingly  grievous ;  (<f) 
but  it  is  not  supposed  to  have  equalled,  in  severity  or  degrada- 
tion, the  domestic  slavery  of  the  ancients,  or  among  the  European 
colonies  on  this  side  of  the  Atlantic.  The  feudal  villein  of  the 
lowest  order  was  unprotected  in  his  property,  as  against  seizure 
by  hia  master,  and  was  subjected  to  the  most  ignoble  services ; 
but  his  circumstances  distinguished  him  materially  from  the 
Greek,  Roman,  or  West  India  slave.    No  person  in  England 

1(^000  slare*.  In  the  Aaguitui  »ge,  one  hklf  of  tbe  popoUtlon  of  the  Roman  world 
(ud  the  whole  popnUCion  wu  Mtlmated  u,  120,000,000  of  mdIi)  were  «Ure«. 
1  Qlbbon'i  HIrt.  68L  Ur.  BUir,  In  hli  Inquiry  into  the  State  of  SlaTcry  unong  the 
Somaiu  ( 183S),  auigni  ai  tamuj  ai  tliree  slares  to  aietj  free  peraon  In  Italy  hi  the 
time  of  the  Emperor  Claudloi.  Almoat  all  the  agricnltoral,  a«  well  aa  domnUc 
labor,  wai  perfonned  by  ilaTes,  ereo  from  tbe  time  of  Tiberiui  Qracchaa.  Plutarch's 
life  of  T.  GracchoB ;  Hooke's  Roman  Hiatoiy,  b.  0,  c  7,  Barbarian  capCivei  taken 
in  war  were  coOBidered  ilaTei,  and  pnrchated  by  slare  merchants  for  the  Italian 

(t)  IniL  1.  a  1 ;  Tajlar'i  Elem.  of  the  QvU  Law,  420.  By  the  fez  AqvUia,  pamed 
•oon  after  tbe  era  of  the  twelve  tablet,  the  killing  of  a  glare  by  a  third  person  wai 
put  npon  the  same  gronnd  as  tbe  klUingr  of  a  qnadmpeit,  and  a  peetmlary  recom- 
pense was  to  be  made  to  the  owner.  When  a  muter  wh  murdered  by  one  of  hit 
domeelic  slarea,  all  the  slave*  of  hli  honsefaold  at  the  time  were  to  be  put  to  death ; 
ami  Tauitos  girea  a  horrible  iiutance,  In  the  time  of  Nero,  of  the  application  of  tbia 
atrociona  law  in  tiie  case' of  the  moHer  of  Fedanios  Secnitdui,  a  man  of  conanlar 
rank,  and  wlio  poisened  400  domestic  lUTes,  who  were  all  put  to  death,  and  with  the 
approbation  of  tbe  senate.  Tacit.  Ann.  lib.  14,  tec.  42-46.  For  the  Roman  law,  tee 
tb.  18,  32. 

(e)  1  Gibbon,  M  tapra,  66 ;  Inat.  1.  S.  2 ;  Taylor's  Elem.  of  the  CSril  Law,  4S3- 
436.  The  horrible  crueltiei  Inflicted  npon  the  tUTea  In  ancient  timet,  and  partim- 
Iarl7  by  the  Romani,  and  the-  barbarotu  mannert  and  Iota  of  moral  taste  and  Just 
feeling  which  were  the  coniequence,  are  strikingly  ihowa  and  lUostraled  from  pat- 
•aget  in  (he  claaslct,  by  Mr.  Hnme,  In  hta  very  learned  Esaay  on  the  Popnloniiieaa 
of  Ancient  Nations. 

(rf)  See  a  picture  of  the  d^radation  and  rigors  of  peraonal  trrritude  among  tbe 
Qotblc  barberians  of  Ganl.  Olbbon'i  BisL  tL  360-882, 8ro  ed. ;  Robcrtion'a  Chariea 
V.  L  D.  P. 
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was  a  vUkia  in  the  eye  of  the  law,  exo«pt  in  relation  to  bis 
master.     As  to  him  quioquid  aequiritur  mtw  acgviritttr  dcmina. 
In  nllenag«  in  gross,  all  acquiaiUons  of  property,  real  and  per- 
sonal, nude  bj  the  viUein,  belonged  to  hia  lord.     To  all 

*  251    other  peraons  *  he  was  a  freeman,  and  aa  i^ioat  ihem 

he  had  ri^ts  of  property  ;  and  his  maetei-,  for  exussive 
injuries  oommitted  upon  the  vassal,  was  answenUile  at  the  kiog'a 
suit,  (a)  So,  also,  the  life  and  chastity  of  the  female  Tased, 
even  of  the  lowest  degree,  were  protected  (feebly,  probably,  in 
point  of  fact,  but  efEeotually  in  point  of  law),  by  the  right  of 
prosecution  of  the  lord,  through  i^^al  by  or  on  behalf  of  the 
injured  vassal,  (fi) 

Laa  Casaa,  the  Spanish  bishop  of  Ohiapa,  wit^  the  view  of  re> 
iieving  the  oppressed  Indians  from  the  most  crael  and  fatal 
slavery,  and  after  all  otbei'  expedients  had  failed,  propoaed  to 
the  Spanifih  government  to  sabsUtute  the  hardy  Africans  for  tlte 
feeble  Indians.  This  was  in  1617 ;  and  the  Emperor  Charles  V. 
gniQted  a  patent  to  oertain  persons  to  supply  the  Spanish  Islands 
with  slaves.  Tbe  importation  of  negro  slaves  into  the  Spanish 
colonies  bad  commenced  as  early  as  1501,  and  was  continued 
under  the  sanctioD  of  the  Spanish  monarobs.  (c)  Las  Casas  ia 
said,  therefore,  to  have  chosen  between  two  existing  evils.     He 

(a)  Co.  Litt.  118,  117,  lia  Villeins,  layi  Lord  Coke,  2  Inst.  4C,  are  free  tgtbM 
kll  men,  skiing  their  lord.  The  lord  was  indictable  for  maiming  his  vitlein,  but  tbe 
latter  was  not  entitled  to  his  appeal  of  mayliein,  fur  he  coulil  not  hold  liii  damage* 
if  he  receiTed  any  ;  and  for  a  limilar  reason,  the  rillein  could  not  have  an  appeal  of 
robber;,  tor  all  his  goods  belonged  to  Ids  lord.  Litt.  sec.  194 ;  Co.  Utt.  12R,  b.  Ill 
the  Anglo-Saxon  period,  tlie  power  ol  lords  over  their  stares  was  not  quite  abtolnto. 
If  the  master  beat  out  a  slare's  eje  or  tooth,  the  slave  revoTered  his  libertj.  If  he 
killed  bim,  be  paid  a  Bnc  to  the  king.  LL.  Alf.  Lamb.  Arch.  IT.  At  the  time 
of  the  Norman  conquest,  (he  greater  part  of  the  land  in  England  was  cultivated  1^ 
tlare^  aod  the  free  tenants  were  extremely  few  in  coniparison.  Turner's  Hi«t  of 
England  during  tbe  Middle  Ages,  i.  ISfi.  The  code  of  the  Visigoths  in  Spain  <ru 
bonorablf  distinguithed  from  the  Salic  law  and  other  codes  of  the  barbarians,  ill  the 
moderation  of  its  proTisioni  respecting  slaTe*.  By  the  Visigothic  code,  the  ilarewH 
allowed  t«BCquireproper:y  and  purchase  hi*  freedom,  and  it  proTided  for  his  penMuil 
■ecnrily  against  the  extreme  violence  of  his  matter.  See  the  Fuero  Juzgo.  at  died 
by  Mr.  FfMcott,  in  his  History  of  the  Reign  of  Ferdinand  and  babella.  1.  lot  86, 

lb)  Littleton'*  Ten.  sec  ISQ,  190, 194 ;  Rallam's  View  of  the  Middle  Age*.  L  12^ 
124.  U.  199. 

(c)  Bancmf  ('■  History  of  th«  United  States,  L  163, 1S3.  Tbe  Spaniard*  and  Pm<. 
tngueaa  dealt  in  the  traffic  of  African  negroea,  aa  slBves,eve&before  tbediscoTery  of 
lb.  1.  ITS.  179. 
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irised  to  eradicate  the  greater  by  reBorting  to  tbe  lesser.  ((2)  Soto, 
the  Dominican,  and  confestior  of  Charles  V.,  and  professor  in  the 
VoiTeru^  of  Salamanca,  was  »  more  consistent,  if  not  a  more 
illustrioos,  opponent  of  slavery.  He  boldly  attacked  tbe  African 
slave  trade  from  ^e  very  beginning  of  it,  as  iniquitous  ;  and,  by 
bis  influence  with  his  master,  be  pi'ocuTed  an  edict,  in  164S, 
tending  to  mitigate  slavery  in  ihe  colonies,  (e) 

*  Sir  John  Hawkins  was  tbe  first  Englishman  who,  iu  *  252 
1S62,  introduced  the  practice  of  buying  or  kidnapiMng-  ne- 
groes in  Africa,  and  transporting  and  selling  them  for  slaToe  in 
tbe  West  Indies.  In  1620,  a  Dutch  vessel  caiTied  a  cargo  of 
slaves  from  Africa  to  Virginia ;  and  this,  says  Chalmers,  (a)  was 
the  sad  epoch  of  the  introduction  of  Afrioan  slaves  into  tbe  Eng- 
lish colonies  on  tbu  continent.  The  Dutch  records  of  New  Netb- 
erlanda  allude  to  the  existence  of  slaves  in  their  settlements  on 
the  Hudson,  as  early  as  1626 ;  (^)  and  slavery  is  mentioned  in  tbe 
Massachusetts  laws  between  1630  and  1641.  (c)  Domestic  slavery 
having  thus  inauspiciouely  commenced,  it  continued  and  inoreased 
throughoQt  the  United  States  when  they  were  colonies  of  Great 
Britain.  It  exists  to  tbia  day  in  all  the  southern  states  of  the 
Union ;  but  it  has  become  extinot  in  New  York  and  the  eastern 
states,  and  probably  it  is  in  tbe  eouiee  of  abatement  and  extinc- 
tion in  some  others.  In  Pennsylvania,  by  an  act  of  March  1, 
1780,  and  in  New  Jersey,  by  acta  of  Pebrnary  14,  1784,  and 
of  the  24th  February,  1830,  passed  for  the  gradual  extinction  of 

Id)  IrriDg*!  IJfe  of  Columbm,  til  App.  d.  26.  Oar  learned  and  ingenlons  conn- 
OTHMn  MideRTon  to  reUere  the  memorj  of  thii  ezcellenl  nmi  frora  reprouh  («r  thii 
moat  repreheniible  ict,  by  (howing  the  general  beDCToleiice  of  bli  motive*.  Bryan 
Edvardi,  in  bii  Hiitory  of  the  Brltiih  Indies,  U.  c,  2,  ■piritedty  luidertook  tbe  nine 

(<)  Dotninlc  Soto'i  Treadle,  De  Jnitilla  et  Jure,  and  vhich  very  icarce  book  tbe 
author  of  a  learned  article  in  the  EdinboTBh  Itcview,  xxvii.  2S0,  had  ae^n  and  read, 
k  Mid  to  contain  a  itrong  condemnation  at  the  African  ilave  trade.  Slavery  exlaled 
Id  a  veiy  mild  fonn  among  the  Meiiuna  prior  to  the  conqoesC  of  their  coontry  by 
Corlei.  The  slave  wai  allowed  to  have  his  own  family,  to  hold  property,  and  ereu 
otber  ilavea.  Intermarriage  wu  allowed  between  Blavei  and  freemen.  Hla  children 
were  free,  for  no  one  coald  be  bom  to  slavery  in  Heituo ;  an  honorable  iHstlnetloi), 
Mji  lb.  Prescott  (Hlit.  of  the  Conqnest  of  Mexico,  1.  37),  nut  known,  he  belieTea, 
in  any  civilized  commnnlty  where  slavery  ha*  been  sanctioned. 

(a)  Political  Annah,  40,  (6)  Honlton's  History  of  New  Tork,  1.  878. 

(c)  Massachnsettf  Historical  CoDectioni,  Iv.  194.  The  gcvemment  and  people  of 
Kassachotelta,  in  1646  and  1644,  resented  the  flrtt  importatlan  of  African  slaves  iiito 
ilie  colony  •«  a  heinoiu  crime.  Wlnthrop^  History,  fi.  Ub,  S70,  S90;  Banenrft'i 
HI«io»7,  i.  187. 
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slaveiy,  this  great  evil  has  been  remnved  from  them,  and  all 
children  bom  of  a  bUvg  after  the  4th  day  of  July,  1804,  were 
declared  free.  In  Massachusetts,  it  was  judicially  declared,  soon 
after  the  Revolution,  that  slaveiy  was  virtually  abolished  by 
their  constitution,  and  that  the  issue  of  a  female  slave,  though 
bom  prior  to  their  constitution,  and  as  early  as  1773,  was  born 
ftoe.  ((f)  But  though  this  be  the  case,  yet  the  effect  of  the 
former  legal  distinctions  is  still  perceived  ;  for,  by  statute,  a  mar- 
riage in  Maasachusetts  between  a  white  person  and  a  negro, 
Indian,  or  mulatto,  is  aBsolutely  void,  (e)  In  Connecticut,  stat- 
utes were  passed  in  1784  and  1797,  which  have,  in  their  gentle 
and  gradual  operation,  nearly,  if  not  totally,  estinguished  slavery 

in  that  state.  (/) 
*  353        I  shall  not  attempt,  nor  hare  I  at  *  hand  the  means,  to 

collect  and  review  the  laws  of  all  the  southern  states  on 
the  subject  of  domestic  slavery.  They  are,  doubtless,  as  just  and 
mild  as  is  deemed,  by  those  governments,  to  be  compatible  with 
the  public  safety,  or  with  the  existence  and  preservation  of  that 
speciea  of  property ;  and  yet,  in  contemplation  of  their  laws, 
slaves  are  considered  in  some  respects,  though  not  in  criminal 
prosecutions,  as  things  or  property,  rather  than  perBoiis,  and  are 
vendible  as  peiBonal  estate.  They  cannot  take  property  by 
descent  or  purchase,  and  all  they  find,  and  all  they  bold,  belongs 
to  the  master.  They  cannot  make  lawful  contracts,  and  they  are 
deprived  of  civil  rights.  They  are  assets  in  the  hands  of  execu- 
tors, for  the  payment  of  debts,  and  cannot  be  emancipated  by 
will  or  otherwise,  to  the  prejudice  of  creditors,  (a)     Their  cou- 

(rf)  See  liTlDcbcadtM)  a.  Hatfield,  i  Mau.  128,  and  IJttleton  v.  Taltle,  ib.  note. 

(<)  Daoe't  Abr.  c.  40,  art  a,  tec.  3 ;  Mau.  Iteriied  Statute^  1B36.  Thli  prohlU- 
tion  WM  repealed  tioce  1836.  In  Virginia,  it  ia  an  indictable  oSence.  1  B.  C.  of 
Virata,  276. 

(/}  Reere't  Domettic  Belationt,  UO ;  Statutes  of  Connecticut,  18S1,  p.  128.  Tlieie 
were  twentj-flve  BlaTei  remaininB  in  Connectiuat  in  1830.  In  1TT4,  the  importatioD 
of  alBTei  into  that  iCate  was  proliibited.  In  Rhode  Iiland,  no  penon  could  be  bora  a 
tiaTe  on  or  after  the  fint  of  March,  I7B4.  In  New  Ilamptliire  and  Vermont,  alarer]' 
iraa  aboliahed  bj  their  r^apective  canititutioni ;  and  it  waa  a  fundaoiental,  and 
declared  to  be  an  unalterable,  proriainn  in  the  ordinance  of  Congreai,  of  July  tS,  1787, 
tor  lAd  ^ivmitiail  nfthe  terr'tory  of  Ihi  Uiiitiid  SlaUt  nOTtiiouC  of  tilt  netrOkio,  ttiat  thoe 
ihould  be  neither  ilavery  nor  involuntary  lerTitude  in  the  aaid  territoi?,  othMwlM  than 
in  the  panishment  of  crime.  Thli  provitlon  effectnallj  prerented  the  introduction  of 
■larerf  into  aoj  of  the  state*  north  of  the  Obio,  and  loclnded  In  what  waa  then  called 
the  North-Wealera  Terrltorj  of  tbe  United  State*. 

(a)  Walker  ■>.  Bottlck,  4  Deaaoi.  (3.  C.)  S66;  Brudoo  v.  HonuvUle  Bank, 
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dition  ia  more  analogouB  to  that  of  the  slaves  of  the  ancients 
than  to  that  of  the  villeins  of  feudal  times,  both  in  respect  to 
the  d^i-adatioa  of  the  slaves  and  the  full  dominiou  and  power 
of  the  master.  The  statute  regulations  follow  the  principles  of 
the  civil  law  in  relatiou  to  slaves,  and  are  extremely  severe,  but 
the  master  has  no  power  over  life  or  limb ;  slaves  are  still  re- 
garded as  human  beings  under  moral  responsibilitj  as  to  crimes, 
and  the  severe  letter  of  the  law  id  softened  and  corrected  by  the 
humanity  of  the  age  and  the  spirit  of  Christianity.  (J)  The  laws 
of  some  of  the  southern  states  manifest,  likewise,  great  jealousy 
in  respect  to  any  external  inBaence  or  communications  calculated 
to  render  the  slave  population  discontented  with  their  condi- 
tion, (e)     These  severe  penal  restrictiouu  must  have  proceeded 

1  Slewut  (AUf,  fSO;  FImmhu  v.  Pleasanti.  2Call,  819;  Tbe  State  v.  PLilpot, 
Dudler  (Qa.),46;  Nancj  n.  8neU,6  Dana  {Kj.),  149;  Briscoe  c.  Wickliffe,  lb.  166; 
[Warner  v.  Swearingen],  ib.  196 ;  Fable  v.  Brown,  3  Hill  Ch.  {S.  C.)  806;  Gregg 
V.  TbompMiD,  2  Hitl  Conit.  881 ;  BUnd  r.  Negro  DowUng,  9  GUI  &  J.  19 ;  HeTued 
Statntei,  N.  C.  c  SO,  lec.  24 ;  View  of  the  Lawi  of  Tirpnia  relatire  to  SJarerj,  Am. 
Jour.  o.  13 ;  Civil  Code  of  Loulilana.  an.  36,  178 ;  Act  of  Marjland,  1798,  o.  101 ; 
Lawi  ot  Soutb  Carolina,  BreTard't  Digest,  329.  In  LouistaiiB,  ilaTei  are  cooiidered 
U  real  eitate,  and  deicend  aa  inch ;  whereu  Id  Maryland,  Virginia,  South  Carolina, 
and  Miaiouri,  they  are  regarded  ai  penonal  property.  In  Kentucky,  the  law  on  thia 
aubjett  is  anomaloui.  Slaves  are  for  moat  purposes  reganled  m  permnal  property. 
and  jet,  so  far  as  reipect*  wills,  tbey  ar«  bj  statute  declared  to  be  real  estate,  and 
thej  descend  tab  malo  to  the  betr.  In  HaMachusetta,  under  the  colony  administra- 
tion, slaves  were  property,  transferable  like  chattels,  and  were  asseli  in  the  hands  of 
execntors  and  admiDistrators,  and  the  issue  of  female  ilavei  fallowed  the  condition  of 
the  mother.  Panons,  Ch.  J.,  4  Haas,  127.  In  Tennessee,  Georgia,  and  Arkansas, 
property  in  slaTes  ia  protected  specially  by  the  conslitution,  which  declares  that  the 
legislature  shall  hare  no  power  to  pass  Uwg  for  the  emancipation  of  slaves  witiioat 
the  consent  of  the  owner.  But,  as  the  chief  Justice  observed,  in  the  case  of  tbe  Com- 
monwealth s.  Aves,  18  I^ck.  210,  the  laws  that  regard  slaves  as  property  are  iociU, 
and  only  apply  so  far  as  such  laws  pra/irio  cigon  can  operate.  Such  local  laws  do  iint 
nuke  them  perwjuai  property  generally ;  and  in  Williams  b.  Ash,  1  How.  1,  It  was 
held  that  a  bequest  of  a  slave  by  will,  with  a  conditional  limitation  of  freedom  to  (he 
slave,  if  aold  by  the  legatee,  took  effect  on  the  sale.  The  limiution  over  in  favor  of 
the  slave.  If  aold,  was  valid. 

lb)  Btroad'a  Sketch  of  the  Laws  t«laHng  to  Slavery,  Phil.  18S7,pa(si'i]i,-  Buffln,  J., 
In  the  case  of  'The  State  v.  Mann,  2  Dev.  (N.  C.)  208 ;  The  Stale  r.  Jones,  Walker, 
(Hiss.),  83 ;  The  Staie  s.  Philpot,  Dudley  (Ga.),  46. 

[<)  In  Georgia,  by  an  act  in  1839,  no  person  Is  permitted  to  teach  a  slave,  a  negro, 
or  free  person  of  color,  to  read  or  write.  So,  In  Virginia,  by  statute,  in  1630,  meet- 
ings of  free  negroes  to  learn  reading  or  writing,  are  unlawfnl,  and  subject  them  to 
corporal  punishment ;  and  It  Is  unlawful  for  white  penons  to  assemble  with  f re« 
negroes  or  slaves,  to  teach  them  to  read  or  write.  The  prohiUtory  act  of  the  legisla- 
ture of  Alabama,  passed  In  the  session  of  IB31-2.  relative  to  instruction  to  Ik  given 
to  the  slave,  or  free  colored  population,  or  exhortation  or  preaching  lo  them,  or  any 
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ftom  the  strong  and  fearful  apprehenaioB  Uiat  the  kind  of  koowt- 
edge  and  inatruction  which  are  interdicted,  wonld  greatly  ior 
crease  the  means,  capacity,  and  tendency  of  al&ves  to  coiubiiu 
for  purposes  of  mischief  and  insurrection.  The  great  principle 
of  eelf-preMrvfttion  doubtless  demands,  on  the  part  of  the  white 
populatioD  dwelling  In  the  midst  of  such  combustihle  materiala, 
umseaBiiig  vigilance  and  firmness,  as  well  as  uniform  kindness 
and  hnmanity.  The  evils  of  domestic  slavery  are  inevitable,  but 
the  responsibUity  does  not  rest  upon  the  present  generation,  to 
whom  the  institution  descended  by  inheritance,  provided  they 
have  endeavored  by  all  reasonable  means  to  arrest  or  mitigate 
the  evil  (tf)  We  will  close  this  division  of  the  subject  with  a 
brief  historical  detail  of  the  laws  of  New  York  concerning  the 
origin,  progress,  and  final  extinction  of  domestic  slavery.  Our 
domestic  annals  afford  eufficient  matter  of  alternate  humiliation 
and  pride,  for  painful  and  for  exulting  contemplation. 

The  system  of  domestic  slavery,  under  the  colony  laws  of  New 
York,  was  as  firmly  and  rigorously  established  as  in  any  part  of 
the  country  ;  and,  as  it  would  seem,  with  more  severity  than  in 
either  Massachusetts  or  Connecticut.  In  the  year  170€,  it  was 
declared  by  statute  («)  that  no  slave  should  be  a  witness  for  or 

niichieToiit  imflneDce  attempted  to  be  exerted  over  tbem.UiufflcieiillrpeuL  Lam 
of  (imiUiT  import  are  preiamed  to  exist  In  the  oUier  ilaTelLaldliig  itatet;  bat  in 
LoaiBiana,  tbe  law  oa  the  lubject  ii  armed  vith  teafold  NTerity .  It  not  onlj  forhidi 
tnj  penon  teacbing  slSTea  to  read  or  write,  but  ic  declarw  that  anj  perton  nusg  Ian- 
Koage,  in  any  public  diauourae,  from  the  bar,  bencli,  stage,  or  pnlpt,  or  any  other 
plaoe,  or  Id  any  privatA  conTersation,  or  making  uae  of  any  iigm  or  action*,  having  a 
tendency  to  produce  dilconteni  among  the  freecolc»ed  popolatioo,  or  iaaubordiiiatioB 
among  the  *lavee.  or  who  tliall  lie  knowingly  initrumental  in  bringing  into  tlie  atal* 
any  paper,  book,  or  pamphlet,  having  the  like  tmdent?,  ilialt,  on  conviction,  be  pnik- 
Iibable  with  impriionment  or  death,  at  Ibe  diicretion  of  the  court 

(d)  By  the  atatute  of  3  A  4  William  IV.  c  73,  ilavery  ccaaed  throughout  tht 
Britlth  coioDlea,  in  the  We«t  Indiea  and  eUewher«,  on  the  Isl  of  Augut,  18U.  The 
then  existing  ilavei  were  to  t>ecome  apprenticed  laboren.  The  term  of  their  appcen- 
ticeehip  was  to  cease  partly  an  the  1st  of  August,  1S38,  itnd  totally  on  the  Ut  at 
Aagiut,  1S40,  when  the  black  and  colored  population  would  become  altogether  tm. 
Tbe  «um  of  twenty  millions  sterling  was  to  be  distributed,  in  certain  j^roportions  and 
<Hi  certain  conditions,  to  the  West  India  planters,  as  a  compensation  for  the  loss  of 
thatr  property  in  the  slave*,  by  the  force  and  operation  of  the  statute*.  This  atalute 
will  remain  for  ever  a  memorable  event  in  the  annala  of  British  legislation.  It  i* 
entitled,  an  Act_/k-  Iht  ahalitioii  of  ilaetni  tkraiigtoul  tin  Brilitk  cnfuiuM ;  fir  frtmtiii^ 
(ia  iWufi-jr  qfllie  miauuiutird  i£ai«i ;  and  fir  amptHtaiing  til  periomt  Ai'lAort*  tntilUd  ts 
die  imilctt  ofudi  Wane*.  The  title  itaelf  is  declaratory  of  the  boldneaa  of  the  dcaign, 
and  the  sense  of  jnitice  and  benevolence  which  Mcompanted  it*  Utter  provisiona. 

(«)  Colony  Lawa,  Smith's  ed.  i.  60. 
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■gainat  any  &eem»n,  in  any  matter,  civil  or  etiminaL  (/>  The 
eoD3eqaence  of  thiji  was,  that  a  slave  found  alone  ooald  be  beaten 
with  impunity  by  any  freeman,  without  cause.  It  was  shoct^ 
after  enacted,  (^)  that  if  any  slave  talked  impudently  to  any 
Christian,  he  should  be  publicly  whipped,  at  the  disoretion  of 
any  justice  of  the  peace,  not  exceeding  forty  stripea  By  suceea- 
Btve  acta  of  the  colonial  assembly,  passed  in  1702, 1712, 
and  1730,  {h)  the  debasement  *  of  the  civil  condition  of  *  255 
slaves  was  greatly  augmented.  The  master  and  mistress 
were  authorized  to  punish  their  slaves  at  diacretion,  not  extend- 
ing to  life  or  limb,  and  each  town  was  authorized  to  a|^>oint  a 
eommon  whipper  for  tiieir  slaves,  to  whom  a  salary  was  to  be 
allowed.  If  guilty  of  an;  of  fJie  Dumerous  capital  offences  of 
that  day,  they  were  to  be  tried  by  three  justices  of  the  peace, 
and  five  freeholders,  and  were  denied  the  benefit  of  the  testi- 
mony of  their  associates,  if  in  tlieir  favor,  though  it  might  be 
■sed  i^ainst  them ;  and  they  were  to  be  put  to  death  in  such  a 
Btanner  as  this  formidable  tribunal  thought  proper,  (a^ 

In  the  year  1740,  it  was  observed,  by  the  legislature,  that  aU 
due  encouragement  ought  to  be  given  to  the  direct  importation 
of  slaves,  and  all  smuggling  of  slaves  condemned  as  "  an  eminent 
discouragement  to  the  &ir  trade."  (i) 

Such  were  the  tone  and  policy  of  the  statute  law  of  New  York 
on  the  subject  of  domestio  slavery,  during  the  wh(de  period  of 
the  oolooial  bistoiy  t  but  after  the  era  of  our  independence,  the 

(/)  TLii  diiabUi^  wu  applied  to  tlavei  hj  tlw  other  coloiiin.  In  Eantockr,  Ij 
a  itaiole  m  late  ai  1TQ8,  no  negro,  mulatto,  or  Indian,  can  be  a  vitnesi,  except  in 
OMe*  In  wlilch  negroel,  malattoei,  or  Indians  alone  should  be  partieM.  But  thit 
rotrictlon  b  nndentood  to  apptj  only  to  teatlmonj  In  idIIs  penffing  between  lbs 
(acting  a*d  doet  not  (Usqiialifj  fntmai  of  fim  to  lake  an  oatb  and  iwear  to  fact*  ia 
eTei7  cue  in  which  a  white  nan  oiay  be  concerned-    1  Dana  {Ky.},  467. 

[;)  Colony  Laws,  i.  72. 

M)  lb.  t,  198-199;  Bradforf's  ed.  of  the  Colony  Uwi,  ITIft 

(•>  The7  were  occaabmall]'  adjadged  to  the  stake ;  and  an  exeentkn  rf  tbU  kind, 
and  probably  the  last  of  this  kind,  was  witnessed  at  Ponghkeepaie,  (hortly  before  the 
commencement  of  the  reroladonary  war. 

{h\  ColoDj  lAws,  1.  283,  284.  It  oDKbt,  howcTer,  to  be  noted,  in  honor  <A  the 
bm  pronnlgated  xx»Aa  the  early  admlaiatratiaa  of  the  oolony  by  the  Duke  of  Yia'k, 
*mA  known  aa  the  Pake's  Laws,  and  which  contiuiMd  In  force  from  1666  to  1683,  that 
It  vaa  forbidden  to  a  "  Chrlatlaa  to  keep  a  alare,  except  peraom  adjudged  thereto  by 
anthoiliy,  or  inch  as  hare  willingly  sold  or  ehall  sell  themeelTea."  Bee  an  analyaia 
of  the  Duke'a  Laws  in  Thompson's  History  of  Long  Island,  New  York,  1819,  p.  US, 
and  which  contained  many  wise  and  Juat  prorisioBa 
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principles  of  natural  right  and  civil  liberty  were  better  known 
and  obeyed,  and  domestic  slaverj  speedily  and  sensibly  felt  the 
genial  influence  of  tbe  Revolution.  The  iirst  act  that  went  to 
relax  the  system  was  passed  in  1781,  and  it  gave  freedom  to  all 
slaves  who  should  serve  in  the  American  army  for  the  term  of 
three  years,  or  until  r^ularly  discbai^ed.  (c)  A  more  liberal 
provision  was  made  iu  1786,  by  whicli  all  slaves,  becoming  pub- 
lic property  by  attwnder,  or  con68cation  of  their  master's  estates, 
were  immediately  set  free ;  and  if  unable  to  maintain  themselves, 
they  were  to  be  supported  by  the  state,  (i)     These  were 

*  256    only  partial  alleviations  *  of  a  great  public  evil     In  1788, 

a  more  extensive  and  effectual  stroke  was  aimed  at  tbe 
practice  of  domestic  slavery.  It  put  aa  absolute  stop  to  all 
further  importation  of  slaves^after  tbe  Ist  of  June,  1785,  by  pro- 
hibiting future  sales  of  such  slaves.  Facilities  were  also  given  to 
the  manumission  of  slaves.  The  penal  code  was  greatly  melio- 
rated iu  respect  to  slaveB.  In  capital  cases,  they  were  to  be  tried 
by  jury,  according  to  the  course  of  the  common  law,  and  the  tes- 
timony of  slaves  was  made  admissible  for,  as  well  as  against,  each 
other,  in  criminal  cases,  (a)  In  one  single  case,  the  punishment 
of  slaves  was  made  different  from  that  of  whites.  If  convicted 
of  crimes  under  capital,  and  the  court  should  certify  transpor- 
tation to  be  a  proper  punishment,  they  might  be  transported  to 
foreign  pai-ts  by  the  master.  (&)  In  1799,  the  legislature  took  a 
step  towards  the  final  removal,  as  well  as  the  intermediate  miti- 
gation, of  this  evil.  Tbey  commenced  a  system  of  laws  for  the 
gradual  abolition  of  slavery,  (c)  It  was  declared  that  evety  child 
born  of  a  slave  within  the  state  after  the  4th  of  July,  1799, 
should  be  born  free,  though  liable  to  be  held  as  the  servant  of 
the  proprietor  of  the  mother,  until  the  age  of  twenty-eight  years 
in  a  male,  and  twenty-five  in  a  female,  in  like  manner  as  if  such 
person  bad  been  bound  by  the  overseers  of  the  poor  to  service 
for  that  period.    This  law  was  further  enlaiged  and  improved  in 

(e)  Acl  of  S.  T.,  March  SO,  1T81,  c.  82,  lec.  A 
\d)  Act  of  Har  1,  1786.  c.  &S,  tec.  2S,  80. 

(a)  Act  of  Tebmat?  S2,  1768,  c.  40.  Tbb  act  wat  hoatile  to  the  importatiaD  of 
(Utm  aa  an  article  of  trade,  and  not  to  the  eil«t«nce  of  iUreir  tttelf ;  for  It  re- 
enacted  die  rale  of  the  civil  lair  that  the  chiUrai  of  female  alaraa  ibonld  fbUow  (be 
•tale  and  condition  of  the  mother. 

(b)  Aet  of  March  22,  1790,  c  28. 
(e)  Act  of  March  29,  1709,  c  <& 
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1810,  and  it  was  thea  orduned  (d)  tliat  the  importatioa  of  slaTes, 
except  by  the  owner  coming  into  the  state  for  a  residence  short 
of  nine  months,  should  be  absolutely  prohibited  ;  and  every  slave 
imported  contrary  to  the  act  was  declared  free.  All  contracts 
for  personal  service,  by  any  person  held  or  possessed  as  a  slave 
oat  of  the  state,  were  declared  to  be  void;  and  to  entitle  a 
person  to  claim  the  services  of  a  person  born  of  a  slave, 
•  after  the  4th  of  July,  1799,  he  must  have  used  all  reason-  "  267 
able  means  to  teacli  the  child  to  read,  or,  in  default,  the 
child  would  be  released  from  eervitude  after  the  age  of  twenty- 
one. 

These  proviuions  were  all  incorporated  into  the  act  of  the  9th 
of  April,  181S,  which  contained  a  digest  of  the  existing  laws  on 
the  subject  of  Blavery.  Under  the  operation  of  those  provisions, 
slavery  very  rapidly  diraioidhed,  and  appearances  indicated  that, 
in  the  course  of  the  preseut  generation,  it  would  be  totally  extin- 
guished. Those  that  were  slaves  on  the  4th  of  July,  1799,  and 
not  manumitted,  were  the  only  persons  that  were  slaves  for  life, 
except  those  that  were  imported  prior  to  the  first  of  May,  1810, 
and  remained  with  their  .former  owners  unsold.  No  slave  im- 
ported since  the  Ist  of  June,  1785,  could  be  sold  ;  and  no  slave 
imported  since  the  1st  of  May,  1810,  could  be  held  as  a  slave; 
and  no  person  born  within  the  state  since  the  4th  of  July,  1799, 
was  born  a  slave.  At  last  by  the  act  of  81st  of  March,  1817,  (a) 
which  digested  anew  all  the  former  laws  on  the  subject,  provi- 
sion was  made  for  the  complete  annihilation  of  slavery  io  about 
ten  years  tliereafter,  by  the  section  which  declared  "  that  every 
negro,  mulatto,  or  mustee,  within  the  state,  bom  before  the  4th 
of  July,  1799,  should,  from  and  after  the  4th  day  of  July,  1827, 
be  &ee."  After  the  arrival  of  that  period,  domestic  slavery 
became  extinguished  in  the  state,  and  unknown  to  the  law, 
except  in  the  case  of  slaves  brought  within  the  state  by  persons 
as  travellers,  and  who  do  not  reside  or  continue  thereia  more 
than   nine   months,  (i)      In   the  language   of  the   New   York 

{H)  Act  of  March  80,  1810,  c.  116. 

(a)  lAir*  ot  New  Tork,  ku.  40,  □.  IST. 

(ft)  Act,  n^mi,  lec.  15,  uid  Act,  KM.  43,  c.  141,  mc.  S.  N.  Tork  B.  &  L  667. 
Thit  latter  proTialoD  doaa  oot  appear  in  the  edition  ot  the  new  R.  B.  of  IT.  T.  In  1844. 
Thit  eicAp^n  in  favor  of  the  maiternaJntort/jr  bringing  his  ilsTeinto  the  (tale  tem* 
porarily  aa  a  traTcller  pre*aili,  alao,  b/  atatnte,  in  Rhode  Ultuid,  New  Jeraey,  Illiooia, 
and  PvniMjWania;  and  it  la  an  act  of  wialtj  on  Um  pan  of  the  state,  and  was  not 
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Revisecl  Statutes,  (e^  "  ever;  person  bom  within  the  state  is  Iree ; 
every  person  hereafter  born  within  the  state  shall  be  free ;  and 

leqaired  b;  the  Comcitutlon  ol  tiie  United  Stue*  (art.  4,  wc  2,  n.  8),  nor  bj  Ow  ut 
of  CoDgrcH  at  Feb.  12,  1TQ3,  c.  7,  made  in  punuance  tbereof,  for  the^  only  applj  to 
penom  acaping,  or  being  fugitioet  from  lerTice  or  labor.  The  Uw  of  IllinoU  etiforcet 
the  ecutiity  due  to  iraveUen  in  patting  over  the  itate  bj  protecting  tuj  propertj,  aod 
etpecially  bis  aUve  whom  be  britig*  witli  bim  for  hit  tempoTkry  nte,  and  Um  tUva 
doea  not  lliereby  uautiluUoaally  become  free;  aod  the  law  makei  it  penal  to  barbae 
or  conceal  a  slave  lo  Cemporarilj'  brought  Into  the  atate  for  bit  maiter't  lerTice. 
The;  coiiaider  tlie  protection  of  the  property  in  lueb  CMei  lo  be  required  bj  a  liberal 
Int«national  comity.  Willard  v.  Tbe  People,  4  Scam.  Ml.  Again,  \n  Eella  >.  Tk« 
People,  4  Scam.  498,  tbe  atate  lawt  providing  for  puniibing  perEoni  who  lecrete  or 
harbor  tUiet  who  are  in  tbe  slate  hy  the  content  and  in  the  lervlce  of  the  matter  aa 
a  traveller,  ft  vindicated  ••  coaatitational  nnder  the  Constitution  of  the  United  Stalet 
and  «f  the  lUie.  Tba  eootlilutioiw  of  th«  Slaw  oT  Georgia,  of  1796,  and  of  Floiuh, 
of  1880,  for  tlie  better  protection  of  the  ilave  property  in  that  atate,  deoj  to  Uia 
legUlature  the  power  to  paii  lawt  for  the  emaocipatioD  of  alBvet,  without  tbe  coB' 
tent  of  the  ownen,  or  to  prevent  emlgranti  to  that  atate  from  bringing  with  them 
lauh  pertona  at  are  alavea  by  the  lawa  of  aay  of  the  United  Statea.  On  tbe  other 
hand,  the  coniiitutloD  of  the  latier  tiata  confraa  upon  the  legialatare  tbe  power  to 
paaa  law*  to  prevent  free  pertont  of  color  from  emigrating  to  that  atate,  or  front 
being  ditcharged  from  aoj  vestel  in  any  of  the  ports  of  Florida. 

Tbe  legislature  of  New  York  lia»  gone  as  far  as  it  was  doubtless  deemed  eompeteal 
for  ibem  to  do,  to  protect "  free  dtixeiu  or  inhabitanta  of  the  state"  from  being  in- 
pritoned  or  reduced  to  slavery  In  any  other  tiate.  It  makes  it  tbe  doty  at  tba 
governor,  if  any  lucb  peraon  be  kidnapped  or  trantported  out  of  tbe  ilate  to  be  held 
in  tlavery,  or  be  wrongfully  iuiprisooed  or  held  in  ilavery,  "  by  color  of  any  tuage 
or  rule  of  law  prevuUng  In  such  state,"  to  procare  Us  liberty,  asd  to  enploy  a* 
agent  for  that  purpose  to  take  the  legal  neanirea  to  effect  hia  reatontimv  1 K. 
Toi^  B.  8.  3d  ed.  172. 

In  Hastachosetlt,  where  no  such  state  statute  exiita,  it  wai  held,  in  Aagntt,  ISM, 
in  the  case  of  the  slave  child  Med,  before  the  Supreme  Court,  that  tf  a  tlave  be  vet- 
witarily  brought  Into  UastaubiNen^  by  hia  natter,  or  comea  thero  with  hk  conanl, 
the  tlave  becomes  free,  and  cannot  be  coerced  to  Khun.  The  court,  on  jkiitof  0070. 
discharged  the  cliild  from  tbe  custody  of  itt  mistrett.  See  alto,  to  the  same  pobit, 
tbe  case  of  ComiDon wealth  r.  Aves,  18  Pick.  193;  Commonwealth  v.  Taylor,  S  Mete. 
TS.  On  the  other  band,  it  waa  held,  b  the  case  of  Johnson  d.  Tompkbu,  Baldw.  C.  C 
671,  that  tbe  mast«  frooi  another  state  may  pnrttie  and  take  hit  fnglilTe  slave  with- 
out wanant.  He  may  arrest  him  anywhere  and  at  any  time,  and  no  person  bat  a  right 
to  oppose  the  master  io  the  act,  or  to  demaod  proof  of  property.  The  Constitution 
and  lawt  of  the  United  States  secure  thia  right  to  reclsim  fugitive  ilavea  against 
state  kgUlatioD.  In  tome  of  the  sUva-holdiBg  atatrs  it  Is  held,  that  if  a  slave  froMi 
tuch  a  ttate  goet  lawfully  Into  a  noD-«laveholdingttale,  andacqulret  a  domicile  then 
with  hit  matter,  or  it  emancipated  there  by  hit  matter,  be  becomet  emancipated,  and 
ceatet  to  be  a  tlave  on  hia  return.  Bat  if  he  be  carried  there  by  hit  oaata'  far  a 
temporary  pnrpoae,  and  retnnt,  bis  stale  of  ilavery  is  restuaed.  Lttuaford  a.  CoquU- 
loa,  14  Martbi  (U.},  406;  S  A.  K.  Ifarsh.  (By.)4a7;  Graham  v.  Strader,  G  B.  Mwl 
178;  BbidBoreB.fUU,7Terg.4fii.   SeeakoOeeMeof  tba  slave  Qiaoa,  Is  X  Han. 

(•>  Vel.  L  «Se,  •>«.  M 
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avary  persoo  brought  into  the  stats  as  a  daT«  (with  ths 
azc^rtion  in  favor  of  trarellerB},  *  shall  ba  free."  Bat  *258 
though  slavery  be  practically  abolished  in  New  York,  the 
MiKitdect  conatitution  of  1821,  art.  2,  placed  people  of  color,  who 
were  the  foniier  victims  of  the  slave  laws,  under  permanent  diaa- 
Ulities  as  electors,  by  requiring  a  special  qualification  as  to  prop- 
el^, peouliar  to  their  case,  to  entitle  them  to  vote,  (a)  ' 

Ada.  IH.  In  the  CMC  of*Mmria  Uulw  v.  llintt,  9  L>.  4T&,  and  of  Smith  *.  SmHh, 
IS  Ia.441,  the  doctrine  of  emaiicipiiCion  wooldteem  to  be  cBiTied  further  thaa  in  the 
Above  cmaea  ;  for  where  a  alare  iraa  carrieil  b^  the  o*n>er  to  France,  where  ilaTnj 
WB«  Mt  tolerated,  and  nnd«r  the  opention  of  whoee  )aw«  the  tlav*  became  iaonM- 
diat  ij  free,  and  waa  braaght  bavk  to  IioulMana,  It  waa  bdd  that  the  alan  bdi^  free 
ier  qM  moment  in  France,  co«ld  ml  be  redncad  again  to  alaTerj  in  Loui«Ia»«- 
ThoiMM  >.  Oeneria,  IS  Ia.  48%  •.  p.  Im  CouiMCtlcut,  a  eimilar  decieioa  to  (hat  im 
tUeuehnaetti  wu  made  by  tu  SoprGine  Coart,  in  Jane,  1687.  It  wai  the  cMe  of  » 
frnale  ilaTe,  brought  b;  Iter  lutster  from  Oeorgia  for  a  temporsrr  reuilcnce ;  and 
the  coait  held  that  the  matter  haTing  i^  tbe  ilave  in  Connecticnt,  oa  a  temponuy 
abaeBce  from  tbe  atate,  ihe  became  fortliwilfa  free.  Jacluon  e.  Bulloch,  IS  Conn,  38. 
(a)  This  diaaUlit/  was  continued  in  the  reTiwd  eonititvtion  of  !few  York  of  18411, 
thoogh  the  conrenbon  ■□bmitted  to  tbe  test  of  popular  snffr^e  tbe  question,  whether 
oolared  male  citiiens  should  have  tbe  right  to  vote  without  anj  luch  rettrictioo,  and 
a  large  m^ority  of  the  electon  of  die  itMe,  In  Norember,  1840,  aaawK«d  tbe  qnea- 
lion  hi  tbe  negadTe.  In  most  of  the  United  States  tliere  ia  a  distinction,  in  respect  to 
yidltieal  TirlTJIcges,  between  free  while  pemoni  and  five  colored  persons  of  African 
blood ;  and  in  no  part  of  the  coiniti7,  except  in  Uahie,  do  tbe  latter,  in  point  of  fact, 
partioLpata  equally  with  like  wbite^  in  the  exercise  of  dWl  and  political  rigbts.  The 
maniuaistion  of  slaves  1*  guarded  In  »onie,  at  least,  of  the  sIsTelioldlng  states,  fmin 
abuse  and  public  mUchipf,  by  legislative  provbioiu.  Thns,  for  instance,  in  Tennee- 
see,  a  deed  or  will  emandpatlDg  «  alsTe  is  not  void,  but  it  eommunicatea  (o  tbe  slave 
ealfM  Imperfect  right,  until  the  *uie  liai  asarated  to  the  act.  lie  autnte  of  1TT7, 
•■Aorlsing  the  coant;  courts  to  give  the  assent  of  the  govenment  to  the  m«Dunib~ 
rim  e[  slaves, restricted  the  assent  to  case*  where  tbe  sieve  bad  i^ndered  meritorioas 
sKviees.  The  act  of  1801  ivpraled  that  part  of  the  act  of  1777,  reqniring  the  slave 
to  have  lendered  neritorions  services  aa  a  condition  of  the  eoiamifiatkm.  and  the 
■eon^  oonrts  were  to  exervise  their  souttd  discretion  te  gi''^  or  widholding  the 
Msent.  The  act  of  1829  vested  tbe  same  discretion  in  tbe  chanc^ocs  of  the  state. 
The  act  of  18S1  required  that  slaves  upon  being  emandpated,  be  removed  bejood 
the  limits  of  tbe  state ;  and.  In  aocordaitve  with  the  policy  of  the  act,  the  eonrM  are 
baend  to  make  it  a  condition  of  the  assent  to  the  mannmtasion.  that  tecnrirf  be  give* 
that  Ibeemanoipated  slave  be  forthwith  i«Bioved  bejond  the  Umlta  of  At  UntedSto^, 
and  no  free  negro  la  permitted  to  enter  that  state  or  retam  to  It  See  Fiaher  r.  DaUis, 
S  Tsif .  119,  where  Ch.  J.  Catnm  give*  a  steong  picture  of  the  degradKtioa  of  free 
■Hwae*  living  amang  whitea,  without  motive  aad  withotU  hope.    In  Virginia  and 

•  fbe  aboUHoB  tii  tlaverj  bj  the  ISlfe  In  tbe  Bote  and  in  the  faman  Dred  fioett 

MMwIncnt   to  the  Constitution  of  the  case  (Soott  a.  Sandfosd,  »  How.  BBS),  Is 

United  States  has  put  an  end  to  tbe  dis-  answered  b^  tbe  Mth  amendment.    AMt, 

iiM^iiiM    fMinerlr   so   utanvtMN.      Ite  IH,  n.  1,  <a). 
■  ■itnwhnarerlilTBM.  roMlifarmt 
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2.  Of  Bind  Swruit*.  —  The  next  class  of  serranta  which 
I  mentiooed  are  hired  servants,  and  this  relation  of  master  and 

Kentucky,  It  U  naderttood  th«t  riavea  can  be  set  free  hj  will,  wilhont  the  eoocnncDce 
of  the  Btftte.  The  Rmended  cooBtitatian  of  Tenoeraee,  of  1334,  prohiUtB  the  legUla- 
tnre  from  pkulng  lawa  tor  the  emincipKlioD  of  Blave*  without  the  concent  of  the 
owners.  So,  by  the  cooatiCntion  of  the  Territory  of  ArkanBiu,  u  mnde  bj  k  coOTca- 
tion  of  delegates  in  1SS5,  tb^re  ii  tlie  like  prohibition,  and  ft  prohibition,  also,  of  Uwi 
preventing  emigrantB  from  bringing  their  lawful  Biarei  with  tbem  from  other  Btatet, 
for  their  own  ubc,  and  not  rb  merchandise.  In  Alabama, ^ly  italale  (Aik.  Dig  4fiS), 
all  negroes,  mulattoes,  Indiana,  and  alL  persona  of  mixed  blood,  descended  from  ncgra 
or  Indian  anc«Blot«,  to  the  third  generation  inclniiTe,  though  one  ancestor  of  each 
gcneratloD  may  have  been  a  white  person,  whethm  bond  or  free,  are  declared  Incapa- 
ble In  law  to  be  witnesseB  in  anj  case  whatever,  except  for  and  agaltwt  each  otb«'. 
In  Ohio,  persons  having  more  than  one  half  wliite  blood  are  entitled  to  the  priTileges 
of  whites.  Wriglit,  Ohio,  678.  The  mie  In  Virginia  and  Eenltu:k;  is,  that  a  mu- 
latto, or  one  having  one  fonrth  of  African  blood,  is  preinmptive  evidence  of  bdag 
a  slave,  and  that  an  apparentlj  white  person  or  Indian  is  prima  Jadr  free,  and  it 
actnallj  so,  if  having  Less  than  a  fourth  of  African  blood.  8  Dana  {Ey.]' S^  ^^M 
best  t«st  of  the  distinction  between  Uack  and  white  persons  1b,  lajB  this  case,  aiMptf, 
or  the  evidence  of  one's  own  sense*,  and  personal  inspection  by  a  Jmy  is  tlierefoTC  tbe 
best  and  higliest  evidence  as  to  color.  By  the  amended  conititntlon  of  North  Caro- 
lina, in  1886,  no  free  negro,  mulatto,  or  free  person  of  mixed  blood,  descended  fr«m 
negro  ancestors,  to  the  fourth  generacton  Inclusive,  though  one  sncestor  of  each  gen- 
eration ma;  have  been  a  white  person,  shall  vote  for  members  of  the  legislature. 
Tbe  right  of  voting  is  confined  to  while  freemen  by  the  constitutions  of  Delaware, 
"Virginia,  Eentocky,  Lo^slana,  Mississippi,  Illinois,  Indiana,  Ohio,  Hissonri,  South 
Carolina,  and  Geor^a ;  and  by  law  in  Connecticut,  none  bat  free  white  persons  can 
be  natnraliied.  See  lapra,  72.  In  Sonlh  Carolina,  a  free  person  of  color  is  not  a 
competent  witness  in  the  conrCs  of  record,  atthough  both  of  the  pnrtios  to  the  soH 
are  of  the  same  class  with  himself.    Qroning  r.  Devana,  3  Bailey,  102. 

The  African  race,  even  when  free,  are  easentlBlly  a  degraded  caste,  of  Inferior 
rank  and  condition  in  society.  See  the  judicial  aenae  of  tbek  inferior  condition,  aa 
declared  in  the  case  at  The  State  e.  Harden,  and  The  Btate  v.  Hill,  2  Speen  (S.  C}, 
160,  1^.  Marriages  between  them  and  whites  are  forbidden  In  some  of  the  aUtti 
where  slaver?  does  not  exist,  and  they  are  prohibited  in  alt  the  tlaveholding  states; 
and  wlien  not  abeolnlely  contrary  to  law,  they  are  revolting,  and  regarded  as  aa 
offence  against  pablic  decorum.  The  statute  of  North  Carolina,  prohibiting  mar- 
riages between  whites  and  people  of  color,  includes  in  the  latter  class  ali  who  are 
descended  from  negro  ancestors,  to  the  fonrtb  generation  Inclusive,  thongti  one 
anceslorof  each  generation  may  have  been  a  white  person.  Stater.  Watlers,  3  Iicd. 
(N.  C.)  466.  By  the  Revised  Statutes  of  IlUnois,  publiabed  in  1S20,  maniagM 
between  whites  and  negroes,  or  mnlattoea,  are  declared  void,  and  the  persons  so 
married  are  liable  to  be  whipped,  lined,  and  imprisoned.  By  an  old  statute  of  Haasa- 
cbnsetts,  in  1706,  inch  marriage*  were  declared  void,  and'  they  were  so  Tmdo'  tiM 
statute  of  1786.  And  the  prohibition  was  contbued  under  the  Han.  R.  8.  of  18S6, 
which  declared  that  do  white  person  shsll  intermarry  with  a  negro,  Indian,  or  molatto. 
This  prohibition,  however,  ha*  since  been  repealed.  A  similar  statute  provision 
exists  Id  Virginia  and  North  Carolina.  Marriages  of  white*  with  blacks  were  forbid- 
den in  Virginia,  from  the  first  introdnction  of  blacks,  under  ignominious  penaJtin. 
Beuing*!  Statutes,  1. 146.    Such  coonecUona,  in  France  and  Oerroany,  constltale  th« 
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servant  rests  altogether  npon  contract.    The  one  is  bound  to 
render  the  service,  and  the  other  to  pay  the  stipulated  oonsidera- 


4egr>dcd  »Ute  of  cononhinsge,  which  w«*  known  In  the  cItU  1»i*  u  licila  o 
ttmimatrimaniiBii !  but  they  ftre  not  legnl  loBiTlaKei,  beiAUM  the  partie*  want  that 
eqnalil;  of  ilatia  or  condition  which  is  eucntltU  to  the  conbvct  Ohio  and  Indiana 
are  not  itaTchDldlng  ttate* ;  and  fee,  b^  statute,  a  negro,  inulaiio,  or  Indian,  ii  not 
a  competent  witness  in  civil  cases,  except  where  negroes,  raulattoes,  or  Indians  alone 
an  parties,  nor  in  the  pleas  of  theitatc,  except  ugalnsl  negroes,  mnlattoes,  or  Indians. 
Id  Ibe  act  of  Ohio  of  1S29,  for  the  support  and  lietter  rcgolation  of  common  Khool*, 
tin  Insbuction  In  them  is  declared  to  be  for  the  "  wliite  youth  of  every  class  and 
frade,  without  distinction."  And  ui  the  act  of  Ohio  of  1807,  to  regulate  black  and 
nnlattv  penons,  it  is  declared  that  no  black  or  mulatto  penon  shall  be  permitted  la 
settle  or  reside  in  the  state,  unless  he  first  produce  a  fair  certiScate  from  some  court 
within  the  United  States,  under  the  seal  of  tlie  court,  of  his  actnal  freedom.  Nor  la 
a  negro  or  mulatto  person  permitted  to  emigrate  into,  and  settle  within,  that  state, 
miless  within  twenty  days  thereafter  he  enter  into  a  bond,  with  two  or  more  free- 
holders, in  9S00,  conditioned  for  hit  good  behavior,  and  to  pay  for  his  support,  If  foimd 
unable  to  support  liiniself.  This  act  is  still  in  force.  See  R.  S.  ol  Uhio,  lB31,and  of 
Indiana,  18S8.  These  provisions  have  pretty  effectually  protected  the  people  of  Ohio 
and  Indiana  from  the  presence  of  any  colored  popnlalion.  A  statute  provision  of  the 
same  Import  was  passed  in  Michigan,  April  IS,  1827;  and  In  Illioois  a  like  policy 
appears  in  several  ttatntes  between  1819  and  1833,  prescribhig  the  means  requisite 
for  ■  black  or  mulatto  person  to  acquire  a  lawful  rceideDce.  So,  also,  in  Indiana,  a 
similar  policy  prevails  by  act  of  1831 ;  but  that  state  liberally  secures  to  the  master 
the  right  to  pass  through  the  stale  to  any  other  state  with  liis  negro,  or  mulatto,  or 
other  servants.  In  Connecticut,  by  statute,  In  1833,  any  colored  person,  not  an 
inhabitant  of  the  state,  who  sliall  come  to  reside  there  for  the  purpose  of  being 
iDstmcIed,  may  be  removed,  under  the  act  for  the  admission  and  settlement  of  inhab- 
itants ;  and  It  was  made  penal  to  set  up  or  establish  any  school  or  literary  Institution 
In  that  state,  for  tlie  Instruction  of  colored  persons  not  inhabitants  of  the  state,  or  to 
instruct  or  teach  in  any  such  school  or  institution,  or  to  board  or  harbor,  for  that  pur. 
pose,  any  such  penoni,  without  the  previous  consent,  in  writing,  of  the  dvlL  anthori^ 
of  the  town  in  which  such  school  or  institution  might  be.  In  an  information  under 
Utat  provision  against  Prudence  Ctandall,  filed  by  the  public  prosecutor,  it  was  held, 
by  Ch.  J.  Daggett,  at  the  trial  In  1833,  that  free  blacks  were  not  cTfusRs  within  the 
meaning  of  the  term,  as  used  In  the  Constitution  of  the  United  States.  And  in  "  An 
Inqniiy  into  the  political  grade  of  the  free  colored  population  under  the  Constitution 
of  Ote  United  Sutes,"  and  of  which  John  F.  Denney,  Esq.,  of  Pennsylvania,  u  the 
author,  this  same  doctrine  is  elaborately  sustained.  The  decision  in  Connecticut  was 
bronght  up  for  review  before  the  Supreme  Court  of  Error*,  and  the  great  point  fully 
and  ably  discussed ;  but  the  cause  was  decided  on  other  ground,  and  the  qneaUon 
tonchlng  the  cltlienihlp  of  free  persons  of  color  was  left  unsettled.  Since  that  deci- 
sion, WUliatn  Jay,  Elsq.,  in  "An  Inquiry  Into  the  character  and  tendency  of  the  Ameri- 
can Colonisation  and  American  Anti-Slavery  Societies"  (pp.SS-46).hRs  ably  enforced 
the  other  side  of  the  qnestion,  that  free  colored  people,  or  black  persons,  bom  within 
the  United  States,  are  citizens,  though  under  many  dlsabilitiee.  Perhapa,  after  all,  tlie 
qnestion  depends  more  on  a  verba]  than  on  ao  etsenUal  distinction.  It  is  certain 
that  Ibe  conttltntlon  and  itatote  law  of  New  Tork  (Const,  art  S,  H.  T.  Revised  Stat- 
ntM,  L  t2fl,  tec  2)  speaks  of  mm  of  color  as  being  atiieu,  and  capable  of  being  Tree- 
twddcrt,  and  entitfed  to  vot«.    And  If,  at  common  law,  all  hnman  beings  bom  wltliin 
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tion.  But  if  ibe  servaDt  hired  for  &  definite  term,  leaT«fl  iht 
service  before  the  end  of  it,  without  reasooable  oause,  or  it 
dimnissed  for  such  miscoodnct  as  justifies  it,  he  loses  his  right 

to  wages  for  the  period  he  has  served,  (b)  A  servant 
*  259    so  hired  *  may  be  dismissed  by  the  master  before  the 

expiration  of  the  term,  either  for  immoral  conduct,  wilful 
disobedience,  or  habitual  neglect,  (a) 

dM  tegianM  «f  tbe  king,  aad  nndn'  the  kitig'i  obedisKa,  waa  naUiraUbora  mbfeci^ 
mt  not  altcn*,  I  do  not  p«rc*lve  why  this  doetriiw  doei  not  applj  to  tbe  Unitad 
llUt««,  in  all  CMtt  in  whi^  than  it  no  cxpiCM  coMtitntlonal  or  statMe  dedamtlo« 
to  Aw  eontrarj.  BIkcki,  wbathar  born  free  or  In  bandage,  if  bom  aniler  tbe  jafiadl» 
Ua*  aad  alleglMtoa  of  the  United  SMtM,  ara  aatlrea,  and  no*  alteoa.  T\ttj  an  wkat 
(be  comoiDO  law  termi  natoral'boni  tnbjecta.  Sol^ecn  and  citiieni  are,  in  a  degva^ 
coareitibie  lemia  •«  applied  to  bsiItm  j  and  tfaengli  Uie  term  citfifli  aeraia  ta  ba 
appropriate  to  republican  freeman,  yet  we  are  equallj,  with  the  inlmbitanla  of  aB 
other  oooDtriaa,  rabrectx,  for  <re  are  equally  bonod  by  allcgiaBce  aod  tnbjection  to  tka 
goretninent  and  law  of  the  laad.  Tin  privilege  of  nHtng,  and  the  legal  capacity  fcr 
office,  are  (Mt  eaaeatial  to  the  cliaracter  o(  a  citiaea,  tor  wonran  are  citiieDi  witlMMd 
eithn- ;  and  f^«e  people  of  color  may  enjoy  the  ene,  and  may  acquire,  and  liold,  and 
deviie,  and  tranamit,  by  hereditary  deiceot,  teal  and  p«r«onal  eatatea.  Hie  better 
opinion,  ]  ihould  think,  wu,  that  negroea  or  other  alarei,  boni  within  and  ondar  tbe 
allefriance  of  the  Cnited  Statee,  are  natorat-bom  anl^ecta,  but  not  ciliieDa.  Cilitmt, 
under  uar  Canstitntloo  and  lawi,  mean  &ee  inbabitanta,  horn  within  the  United  State*, 
or  natorallRd  under  the  law  of  CoDgrea*.  If  a  abiTe  born  in  the  United  State*  ba 
mantunitted,  or  otherwiie  lawfuHy  diacharged  from  boatdage,  rr  it  a  black  man  ba 
bom  within  the  United  Slate*,  and  bom  free,  he  beooaie*  tliencelorward  a  ciilnn,  bat 
tmder  inch  diaabilitie*  a*  the  lawa  of  the  state*  reapectlrely  may  deem  it  expedient 
to  prescribe  to  free  per*ODB  of  color.  It  woa  ailjodged  by  the  SBpreme  Court  of 
PennaylTotita,  in  1837,  that  aitegro  or  nralotta  wm  not  entitled  to  exerciae  the  right 
ofeattrage.  Uobb*  c.  FoRg,  6  Watta,  663.  And  it  baa  been  adjudged  in  Teaoeaia*, 
h)  1S38,  in  tbe  cara  of  Tlie  Scale  d.  ClaUxirna,  Meigi.  331,  that  free  black*  are  not 
eltuau  within  the  pmririon  of  the  Can»titDtion  of  the  United  State*,  art.  4,  lec.  3 ;  fcr 
free  negroe*  are  not  in  nny  of  the  itate*  entitled  to  all  tbe  priTilege*  and  iaiBunitie* 
of  cHiaent,  and  a  itate  may  ootMtitatianally  iffoMMt  free  penoo*  of  color  from  r» 
■MTtng  into  tha  atate  to  re^da  therein.  See  alio  tbe  official  opinion  of  the  attorney 
general  of  the  United  Slate*,  that  free  per*om  of  color  Id  Virginia  were  not  otuoM 
wltMn  the  Intept  and  meaning  of  tbe  act  of  Congre**  regulating  tha  (draign  and 
coasting  trade.     Opinion*  of  the  Attorney*  Oenaral,  i.  383. 

(t)  Hnttman  r.  Boulnoii,  2Carr.  ft  P.  510;  Tnmer  d.  Bobinaoo,  6  id.  16;  Libhart 
r.  Wood,  1  Watt*  ft  S.  2Bi.  It  the  aervant,  according  to  iki»  l**t  c**e,  vommib  a 
criminal  ofCence.  though  not  immediately  iiynriaa*  to  hi*  waater,  lie  oannol  recover 
M*  wags*.  A  pereon  hired  by  the  year  cannnt  qnit  the  aervice  without  fbrfcitiait 
hi*  latary,  nor  can  he  tie  diimiiaed  at  pleaaore,  or  without  jii*t  cause,  and  thereby 
be  deprived  of  it.  Beckman  n.  N.  0.  Cotton  Fm*  &>.,  12  La.  67.  See  aUo  mfia, 
E09.  Covenant*  for  pfnswWamn'ce  cannot  be  tpeciflially  anforcnl:  but  tbeeicepted 
caae*  of  apprentice*  depend  upMi  poteatal  aathorily,  i<a  1  of  >oldi>r*  and  aailcct  em 
aatiOBol  policy.    Mary  CUuk'*  Caae.  1  BUckf.  (lod.)  123. 

(a)  Callo  *.  ft<Bancker,  4  Carr.  ft  P.  618.  Dameatic  or  aaaaial  >*rvaar«,  tho^h 
Mwd  for  a  year,  may,  by  Um  eualaaa  rMpanllaj  Ibcm,  be  di»n>i**«d  on  a  moMk'* 
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There  are  man;  important  l^^l  consequenoeB  which  flow  from 
this  relation  of  master  and  aervant. 

The  master  is  boand  by  the  act  of  his  servant,  either  in  respect 
to  contracts  or  injuries,  when  the  act  is  done  by  authority  of  the 
master.  If  the  servant  does  an  injury  fraudulently,  while  in  tlie 
immediate  employment  of  his  master,  the  master,  as  well  as 
the  servant,  has  been  held  liable  in  damages;  and  lie  is  also  said 
to  be  liable  if  the  injury  proceeds  from  the  negligence  or  want 
of  skill  in  the  servant,  for  it  is  the  duty  of  the  master  to  employ 
eervants  who  are  honest,  skilful,  and  careful.  (6)  The  master 
is  only  answerable  for  the  fraud  of  his  servant  while  he  is  acting 
in  his  business,  and  not^or  fraudulent  or  toi-tious  acts,  or  mis- 
conduct in  those  things  which  do  not  concern  bis  duty  to  his 
master,  and  which,  when  he  commits,  he  steps  out  of  the  course 

notice,  or  on  the  {Myment  of  a  month's  wige*.  IS  J.  B.  Moore,  664.  If  ttien  be  an 
eotire  and  expreM  contract  that  cerl^n  wage*  or  I'onipenaatioti  are  to  be  paid,  on 
eomlilion  of  a  icrvlce  performed,  the  Ber*Icc  la  n  condition  precedent,  mid  nioit  faa 
perfonned  before  salt  brought.  Cutler  b.  Fovell,  6  T.  R  33a  But  if  a  scnraDt  faa 
hired  in  the  common  way,  with  reference  tn  a  general  understanding,  be  is,  said 
Lawrence,  J.,  in  that  case,  entitled  to  wages  for  the  time  he  serves,  tliougl)  It  be  not 
for  the  wliole  jetr.  If  hired  to  labor  for  a  speelflc  time,  nod  he  serves  part  of  tha 
time,  and  I*  dJiabled  by  sltiknesB  from  completing  the  service,  be  is  totiiled  to  ba 
paidpwnUa.  Fentoo  c.  Clark,  11  Vt.fi67.  If  the  hired  serTant  for  a  year  leaves  the 
aervice  within  the  jeir  without  cause,  it  seems  to  have  been  conceded,  in  Hnrtwell  v. 
Jewett,  0  N.  H.  249,  (hat  after  (he  expvatlan  of  the  jear  the  servant  migtit  mainUio 
a  suit  OD  a  qiuinlaHi  ncnull  for  ttie  time  he  served.  In  Nolan  v.  Danks,  1  Rob.  (La.) 
3S2,  It  was  held,  under  the  Louisiana  Code,  that  if  a  laborer,  without  Just  causae 
before  the  expiration  of  his  term  of  service,  leaves  hit  employer,  Ite  forfeits  his  wdge*. 
If  hi*  employer  sends  tiiin  away  without  just  cause  before  the  end  of  the  term,  be  Is 
entitled  to  hit  (nit  wages  for  tlie  term ;  and  even  if  he  be  dlKihar^,  for  good  canse, 
before  the  end  of  his  term  of  service,  he  1*  enUtled  to  his  wages  up  to  the  time  of  his 
discharge.  This  last  p<dnt  Is  contrary  to  the  rale  as  stated  In  the  text,  and  seems  to 
be  not  quite  oonslstent  with  the  first  point  In  the  decision,  though  It  Is  supported  bj 
the  court  with  some  strong  considerations.  The  rale  hi  New  York  Ii,  that  if  a  perstHi 
hired  for  a  certain  tiuw,  at  a  specified  compensation,  be  discharged  without  canae 
within  the  time,  he  Is  entlUed  to  his  full  wages  for  the  whole  time;  but  the  question 
'of  compensaCion  seems  to  be  subject  to  reasonable  qualifications.  Coetlgans.  Mohawk 
R  R.  Co.,  2  Denio,  OOB.  Mr.  Sedgwick,  in  his  Treatise  on  the  Measure  of  Damagec, 
219,  says,  that  it  Is  a  detieale  and  vexed  question  whether  the  party  has  an;  redresi 
who  fails  to  perform  an  agreement  which  is  entire,  and  only  performs  part  of  it, 
though  the  doing  of  the  thing  is  a  condition  precedent  See  i»fiv,  GOD,  whera  the 
nbject  Is  further  considered. 

[b]  1  BL  Comm.  481 ;  Dy.  lAl,  pi.  46;  Ih  288,  h,  pi.  88;  Grammar  f.  Nixon,  8tr. 
W8:  Sly  V.  Bd^ey,  11  Esp. 8 ;  Penn.D.AM.  Steam  N.  Co.  v.  Hungerford,  0  GiU  &J. 
2S1;  Cowea,  J.,  tn  Wright  v.  Wilcox,  19  Wemi.  S46;  Pothler  on  ObUgatlons,  Nw. 
4U-4Mi  Domat,  1,  IS,  8,  No.  1;  HarrlM  >.  Hahry.  1  Ired.  (N.  C.)  DUt 
TOi.ii.-22  [887] 
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of  the  servloo.  («)  But  it  was  oonaiderad  in  M'Manu*  t. 
Crickettj  (d)  to  be  a  questiou  of  great  concern,  aad  of  much  doubt 
and  uDcertainty,  whether  the  master  was  answerable  in  damages 
for  an  injuFjr  wilfully  committed  by  his  servant,  while  i»  the  per- 
formance of  his  master's  busitiesB,  without  the  direction  or  assent 
of  the  master.  The  court  of  K.  B.  went  into  an  examination 
of  all  the  authorities,  and  after  mach  discus^on  and  great  con- 
uderation,  with  a  view  to  put  the  question  at  rest,  it  was 
decided  that  the  master  was  not  liable  in  trespass  for  the  wilful 

act  of  his  serrant,  in  driving  his  master's  earriage  against 
*  260  another,  without  his  master's  direction  or  *  aasent.     Th« 

court  considered  that  when  the.servant  quitted  sight  of 
the  object  foe  which  he  was  employed,  and,  without  having  in 
Tiew  his  master's  ni-dera.  pursued  the  ohject  which  his  own  malioe 
su^ested,  he  no  longer  acted  in  pursuance  of  the  authority 
given  him,  and  it  was  deemed,  so  far,  a  wilful  abandonment  of 
his  master's  business.  The  case  has  received  the  sanction  of 
the  supreme  courts  of  Massachusetts  and  New  York,  (a)  on  the 
ground  that  there  was  no  authority  from  the  master,  express  or 
implied,  and  the  servant,  in  that  act,  was  not  in  the  employment 
uf  his  master,  (i) '  y' 

(c)  Lord  Kon;on,  in  ElUt  e.  Turner,  8  T.  R  68S;  Puk«,  Cb.  J.,  In  Fatter  a.  Hw 
Bmcx  Bank,  IT  Mom.  60S-510 ;  RicbmoDd  Turnpike  Co.  v.  V«nderbUt,  1  UIU  (N.  T.), 
490. 

{d)  1  EabI,  106. 

[a )  17  Mum.  S08-610 ;  Wright  r.  Wilcox,  19  Wend.  343 ;  Croft  v.  AXium,  4  B.  « 
Aid.  690. 1.  p. 

(6)  In  Brady  r.  Qllet,  1  Uoody  &  Rob.  494,  Loid  Abinger  held  U  to  be  •  queetion 

1  Mailer  and  Savata.  —  (a)  T^e  Brio-  was  got  rid  of  bj  abandoning  It.    7  Am. 

tian.  —  Tlic  llabiUlr  of  a  master  for  tlic  Law  Kev.  6S2,  n.  2 ;  Exod.  ixi.  28;  Patunn. 

torlaof  liiiBerTHniB  con  only  be  explained  1,28;  GaluB,4,  £77;  Just.InsLl.  8.antI9; 

b;  going  Lack  lo  the  time  nhen  Hrvanti  Livy,  6.  89;  Lex  Sal.  (Merle.)  g  80.    Thli 

werealaves.    The  liability  was  not  at  first  notion  survived  in  tlie  deodand,  and  pcr> 

bued  on  any  fault  of  tiie  owner,  but  in.  hapain  thecaseBpwI.iii.SlS.n.  l,and(c). 

bered  in  the  caoie  of  iois,  wlictlier  man,  Tlie  ba^g  of  liability  upon  fault,  and 

brute,  or  inanimate  thing,  ran  with  it,  and  the  explauatioo  that  the  matter  bai  the 

yl  Miultr'$  LtabUilf  to  hit  Seramli. —  which  the  circatUBtaocea  of  A«  partlc«. 

The  liability  of  a  matter  for  injuriea  to  lar  case  call  for,  according  to  the  judg. 

bit  aerrant  U  but  a  tpecial  application  of  menl  of  reaaonabie  men.     See  Wriglit  n 

ttte  more  general   principle,  tliaC  every  London,  &c.  Ry.  Co.,  1  Q,  B.  D.  2u2.    Tbe 

tma  in  hiB  dealingt  with  hit  feUow-men  amount  of  care  required  in  a  given  cat* 

It  bound  to  exerciae  tbat  degnie  of  c*re  It  of  cqurte  to  be  deiennined  by  the  court 
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If  a  servant  employs  another  servant  to  do  bin  business^  and  in 
dtnn^  it,  the  servant  so  employed  in  guilty  of  an  injury,  the  master 

of  tmct  for  a  jniT,  wbether  the  Mrtuit  wu  ftcthig  u  the  wrrant  of  the  part]'  hiring 
•r^  tb«  owner.  Bat  in  Chandler  o.  Broughton,  1  Cromp.  &M.  39,  it  wu  held  tluit 
ft  the  owner  tft  a  carria^  ia  littlng  aiide  of  hU  aervant  who  drlTei,  Mid  the  hone 
rnna  away  and  IdJotm  otiiera,  treapaa*  lies  agaliut  the  maitar  a«  being  Ida  act.  The 
water  la  liable  aa  a  cotretpaaaer.  If  he  ia  perfectly  panlra  without  any  Interpod* 
Uon  when  the  driTer  waa  doh^  the  wrong.  A  paasire  si'quleiueDCe  it  inferable. 
ITLMaghlin  c.  Fi7or,  t  Carr.  &  M.  35*.  By  the  New  York  11  Slatutf a,  3d  ed.  t.  8T4. 
iIm  owNera  of  trerj  carriage  mnninK  or  travelling  npon  any  turnpike  road  or  public 
Mgtawaj,  tor  the  conTejance  of  poncngera,  ar«  made  liaUe,  Jointly  and  uTerallj, 
for  aD  injnriea  and  dainaget  doae  by  any  perMO  hi  Iheir  employment  aa  a  drirer, 
while  driTing  anch  carriage,  whether  the  act  occaaloning  iuch  injury  or  damage  be 
wOfnl  or  n^fligent,  or  atherwiie,  In  the  aaoM  "«"■»»»•  ai  inch  drirer  would  be  liable. 
Thia  atringent  provision  hai  a  lalntaty  tendency  to  secore  the  lelection  of  competent 

power  of  aelection  or  control,  Is  of  later  in  kind  as  well  aa  number  (Auatin,  3d  ed. 

iBTentioin  (D.  U.  T.  G.§B;  Aiuthi,  3d  ed.  070,  977),  and  his  opinion  Is  consistent 

nS),  and  ia  not  adequate.    Principal  and  with  the   lilsCoricai   explanation,  for  of 

agent  grew  out  of  mailer  and  slave,  with  course  a  slave  must  do  whatever  his  mas- 

the  diDerenca  that  the  agent  wa*  a  free-  ter  commnnds,  while  a  free  agent  is  sub- 

nan.    7  Am.  Law  Bev.  61 ;  cf.  D.  41.  1.  Ject  to  bis  principal  only  in  Ihe  course 

(a-,  D.  U.  7.  11 ;  C.  4.  50.    But  the  dls-  of  his  emi^oymeDt.     Independent   con- 

tinctimi  betwe«i  an  agent  and  a  servant  trautors  again    are    neitlier  agents    nor 

b  modem  times  ia  somewhat  shadowy,  servants,  as  will  be  shown  further  on  in 

Aaathi  thonght  it  lay  in  tlie  fact  that  the  thia  note.  z> 

ssvicei  owed  hj  a  servant  are  iodefinite  A  head  gardener  (Jolmion  v.  Blenken- 


or  jury.    It  is  ohvlously  the  duty  of  a  npon  to  act  at  nil,  the  servant  has  the 

master,  in  selecting  maclibery,  4c.,  for  a.  right  to  assume  that  the  roaster  will  er- 

vrrant    to  work   with,  to    exercise    an  erode  reaaonable  care  for  the  safety  of 

amount  of  care  proportioned  to  the  mag-  his  servants.     Holden  b.  FlKhbm^  R.  R. 

nitude  of    the    injury  which  may  flow  Co.,  120  Mas*.  268;  Slater  o.  Jewett,  BA 

from  an  abaence  of  socli  care.    He  must  N.  Y.  61  ;  Boyce  «.  Fllzpatrich,  80  Ind. 

taidte  ilmllnr  care  in  the  choice  of  dif-  626 ;  Gunter  v.  Graniteville  Mfg.  Co.,  IS 

femit  servants  who  are  to  work  together.  S.  C.  4*3;  and  many  other  cases. 

So,  also,  to  provide  all  suitable  and  neces-  "It  has  been  held,  further,  that  there 

suy  means  for  carrying  on  the  work  In  are  certain  duties  in  the  performance  of 

a  safe  manner.    As  to  these  and  all  other  which  the  master  is  bound  absolutely  to 

malten  in  which  the  master  Is  called  see  that  due  care  is  used,  and  that  it  i* 


r>  The  diatinefion  between  a  servant  shall  be  done.  An  independent  contractor 

sad  an  agmt  ia  the  distinction  between  acts  for  himself  in  doing  the  work,  and 

mrcng  nod  aamf  fit.     Withhi  the  scope  simply  agrees  to  give  his  employer  the 

of  Ui  Hnpioyment   a  servant  mnst  do  benefit  of  the  result  when  the  work  is 

vhstever  his  nuuter  orders,  whenever  It  completed.    These  distinctions  are  necei- 

is  ardered,  and  in  whatever  nutnner  be  is  aarily  somewhat  indeflnite,  and  it  Is  often 

fineted.    An  agent  has  more  or  leas  dia-  difflcalt  to  determine   within   which   at 

BMion  at  to  th«  time  and  manner  of  pet-  them  a  given  caae  fail*.    See  Bpeed  v. 

laatowbat  Atlantic  ft  PadBc  ILR.  Co..  11  Mo.  80& 
[SS9] 


..Google 


*260  OF  THH  BIGHTS   OP  PEBBONS.  [PABT  IT. 

ia  liable.  Thus,  in  Bmh  r.  Steinmtm,  (^a)  A.  contracted  with  B. 
to  repair  a  bouse,  and  B.  conti-acted  wit^  G.  to  do  the  work,  and 

■nd  careful  driven.  Tlie  diTiding  line,  lald  Judge  Coifen,  between  an  act  of  tbe 
(errant  in  Ibe  emplarment  of  hit  maiWr,  for  wliich  tlie  muter  is  or  ii  not  liaM«,  b 
the  wilfulnen  of  the  act  Bat  though  tlie  maiter  be  liable  for  tbe  tet^nnt'i  negtl- 
Itence,  to  the  Injniy  of  another,  when  doing  a  lawful  act  in  his  terrlce,  he  li  not  liablt 
it  the  act  be  wilfully  uiiUwf  nl,  unlew  iliown  to  be  done  by  tb>  maater'a  snthoritf. 
Lyoni  B.  Martin,  8  Ad.  &  EU.  G13.  Nor  la  the  mailer  who  naei  dnc  diligence  in  tba 
•election  of  his  Kiranti  anawemble  to  one  of  them  for  an  Injurj'  received  by  liim  In 
eonaequence  of  another'a  careleainesa  while  botll  were  engaged  in  the  aame  icrTlc*. 
There  ia  no  expreaa  or  implied  contract  or  principle  of  policy  applicable  to  tlie  cue  aa 
between  two  lervanU  in  the  aamo  aerrice,  and  giving  an  aclion  againat  the  maiter  for 
an  injuiy  by  one  to  the  other.     Farwell  v.  B.  &  W.  Railroad,  i  Hetc.  49. 

(c)  lBoa.&F.«)t;  Randlewm  >.Hiim;,6Ad.  &  EU.  109.8.r.     Seealw)  Bni«e« 

aopp,  5  Jar.  870)  and  a  hantaman  (Nlcoll  nor  a  farm  baillQ,  Louth  v.  DrnmnraDd, 

p.  Greaves,  17  C.  B.  n.  a.  27)  have  been  cited  from  Smith,  Haater  and  Serranl; 

held  to  be   menial   aervanta  within  the  17  C  B.  it.  a.  31,  36;  [nor  a  houaekeeper 

Engliah  custom  h;  which  either  msater  or  in  a  Urge  hotel.   Lawler  e.  Linden,  10 

aervant  may  terminate  the  relation  upon  Ir.  R.  C.  L.  188.    See  HufF  r.  Walkina, 

giving  a   montli'a   notice  or   a  monih'a  IBS.  C. 83-1    In  Fowler e.  Lock,  41  L.  J. 

wBgca;  and  Erie,  C.  J,  in  the  latter  t»ie  h,  i.  C.  P.  00;    L.  R.  7  C.  P.   273,  a 

referred  to  the  cioie  proximity  and  fr»-  Londnn  cabman   waa   considered    by  ft 

qnt-ncy   of   Intercourie   into   which   the  majority  oF   tlie  court   to  itand  bi  th« 

parties  were   brouglit  aa  an  important  poaltion  of  a  bailee  rather  tlian  a  aervant 

circumstance.    On  the  other  Iiand,  a  gov.  to  the  owner  of  tbe  cab  and  horse,  and 

erness  engaged  at  a  yearly  salary  la  not  therefore  could  recover  of  the  latter  for 

a  domestic  or  menial  aervant  within  the  iojuriea  done  by  the  horse.    See  7  Am. 

custom,   Todd  v.  Kerrich,  8  Exch.  ISl ;  Law  Rev.  61.  x* 

and  neitlier  ia  an  agricultaral  or  farm  '      Even  If  the  general  relation  of  maater 

laborer,   Liiley  d.  Elwin,  11  (^  B.  742;  and  servant  exists,  it  may  not  be  salMlrt- 


not  safflcieht  In  sach  case*  for  him  to  of  his  duties  to  another,  that  such  other 

show  simply  that  they  were  entrusted  to  person  will  be  not  an  agent  or  servant 

competent  agent*.   Filke  t>.  B.  &A.  R.  R.  simply,  but  a  vice-principal,  standing  Id 

Co.,  S3  V.  Y.  640,  and  later  New  York  the  stead  of  tbe  principal,  ao  that  lh« 

caaea  aa  explained  in  Fuller  c.  Jewett,  BO  negligence  of  the  fortner  is  to  be  treated 

N.  Y.  4a ;  Mui^ihy  b.  B.  &  A.  R.  R.  Co.,  as  the  negligence  of  the  Utter.    See  New 

88  N.  Y.  14e ;  Hcmgh  b.  Railway  Co.,  100  York  cases  last  above  cited ,   Hough  «. 

U.  S.  218 ;   Davii  r.  Vermont  CenL  By.  Railway  Co.,  100  U.  8.  213 ;  Tltm  v.  Chl- 

C«.,  66  Vi.  84;  Elmer  s.  Locke  (Mass..  c«go,  te.  Ry.  Co.,  S  McCrary,  286^  and 

Oct.  1883),  17  Rep.  209.  note;  Dowling  i>.  Allen  t  Co..  74  Mo.  IS. 

It  haa  foTther  been  inUmated  tliat  a  Bat  the  soundness  of   thia  doetrlna 

master  may  ao  entrnat  Uie  performance  (in  the  absence  of  any  fMndoIent  design 


**  Where  the  cab  alone  belonged  to  *.  Spnrr,  80  W.  R.  1G2.    Bnt  where  cab 

the  proprietor,  he  was  held  not  liable  toi  and  horse  both  belonged  to  the  propria- 

an  Injury  caaaed  to  a  third  person  by  the  tor,   he  waa  held  liable.      Venable*   ». 

negUgtot  driving  of  th«  cabmaa.    King  SmKh,  9  Q.  B.  D.  31% 
[840] 


Id  b,  Google 


LECT.  XXZn.]  OP  THE  BIOHIS  OF  PBBSWB.  *  260 

C  contracted  vitfa  D.  to  furDiah  the  matenala ;  and  the  servaob 
of  D.  brought  a  quantity  of  lime  to  the  house,  and  placed  it  in 

V.  Oi*y,  I H.,  G.  &  S-  5TB.  A.,  tbc  owner  and  occupier  of  pmnitM  adjoining  Uie  road, 
dnploreil  B.  to  make  a  drain,  and  Uie  workmCD  under  him  plaued  gravel  on  die  iiigb- 
«aj,  b.T  wliicli  C.  via»  injured,  and  A.  waa  held  liable  for  it.  Tlie  poueuor  of  fixed 
propertT  muiE  be  reaponiible  for  the  acta  of  llioie  he  employi.  But  liie  prindpal  i* 
not  liaUe  to  one  agent  or  employee  for  damafwi  occaiioned  by  tlie  oegligence  or  tnia- 
eondoct  of  anotber  agent  or  employee ;  tor  the  relation  of  matter  and  aenaDt,  or 
prindpal  and  agent,  ci«atea  no  contract  or  duty  that  the  aerranC  or  agent  ihall  auSer 
no  injury  from  the  negligence  of  othen  employed  hy  him  in  the  *ame  buaineii  or 
■errice.  Story  on  Agency,  1 463.  and  the  Bapreme  Court  in  Georgia,  in  Scudder  e. 
Woodbridge,  1  Kelly,  195.  limit  tliii  rule  to  ,fit»  vAiic  cpaHi,  and  it  ii  not  appltt:able 
to  darei.  The  principle  i«  in  that  caae  liable  from  neceuity,  reiulUng  from  Inierett 
to  the  owner  and  hnmaiilty  to  the  alaTe. 

ingpnlutc  vKt.aou  to  make  the  master  Straiigtrt.  — Thui,  If  a  (errant  bcgina  aa 

liable  for  the  lertant'a  autt.    Tliui,  when  entirely  new  and  independent  undertalung 

A.,aneof  tliedefendant'tcrew, wai work-  — If  a  carman,  for  initance,  itnrtB  on  a 

ing  nnder  the  control  and  in  the  pay  of  dillcrciit  Journey  from  that  on  wlilcli  liii 

a  uevedore  in  unloading  tlie  defendant's  maatcr   bad   tent   him,  whether   at  the 

Tetael,  and  while  lo  doing  negligently  in-  beginning,  or  end,  or  in  tlio  middle  of 

jnrcd  one  of  the  aleredore'i  own  men,  it  hii  proper  duly  ;    and  then  negligently 

wai  lield  [hat  A.  waa  the  stcTedore'i  aep-  injurci  another,   the  nuiter  will  not  lie 

rant,  and  not  the  defendant'*,  and  tlial  liable  ;  altlioogh  In  the  cok  put  it  ironld 

the   latter  was   not  liable.      Hurray  d.  not  he  enough  to  exonerate  him  that  the 

Cnrrie,  L,  R.  6  C.  P.  21.    See  alio  Mur-  •ervaBtwentanunneceasarilyrontidaboul 

phy  T.  CaraUi,  3  Huriat  &  C.  462.    Tin  way.    Story  e.  Ashton.  L.  B.  4  Q.  B.  4T0 : 

aame  principle  i«  illuatrated  by  many  of  Mitchell   tr.   Cniuweller,  18  C.  B.  237 ; 

the  following  catea.  Aycrigg  r.  H.  T.  ft  R  R.  R.,  1  Vroom, 

{b)  Ltabililg  af  UaUer  far  Servanl  Is  400.  z'    And  the  doctrine  in  the  text  a*  to 

to   BTold    rciponslbilily)   may   well    be  to  nmume  that  a  terrant  liireil  inordinary 

doubted.    See  Hnlden  v.  Fitchburg  It.  R.  course  knows  the  danger*  incident  to  the 

Co.,  12!)  MtiM.  SCS;  Zeigicr  e.  Day.  123  employment,  and  will  avoid  them.    The 

Mass.  152 :  Howelli  v.  Landore  Steel  Co.,  servant  tacitly  assumes  such  rislca.   Lot- 

10  L.  It.  Q.  B.  82.  ell  b.  Howell.  1  C.  P.  D.  101 :  Manrilold 

Among  otiicr  circumirancct  which  go  r.  Baddele3\  34  L.  T-  S9fl :  Woodlcy  t. 

to  determine  the  amouut  of  care  required  Met.  Diit.  R.  R.  Co.,  2  Ex.  I).  384  ;  Slrit^- 

of  a  roaster  are :  —  er's  Caw,  61  Md.  47 ;  Penn.  R.  R.  Co.  ■>. 

(1.)  Wlicther  the  risks   InTolred  are  Wacliter  (Md.,  Oct.  1S63},  10  Rep.  7G3; 

unal  or  unuaoal.    A  master  has  a  rlglit  Teatone.  D.&L.B.R.Ca.,  13oHbss.418. 

X*  Rayner  b.  Uitcbell,  2  C.  P.  D.  SSi ;  powera  is  a  quntlon  of  fact  in  each  caae. 

Venables  r.  Smith,  2  Q.  B.  D.  279.    The  See  Bayley  r.  Manchester,  te.  Ry.  Co..  8 

act  complained  of  mutt  be  in  some  way  L.R.C.P.148;  BnmsE.Ponlson.ih.  663; 

tnddent  to  an  act  which  the  servant  Is  Whiteley  t.  Pepper,  2  Q  B.  D.  276  ;  Ste- 

aatborfied  to  do,  in  order  to  give  gronnd  vens  v.  Woodward,  0  Q.  B.  I).  818 ;  Qninn 

for  recoveiy  against  the  master.   Stareu  v.  Power,  87  N.  Y.  536 ;  Evans  b.  Darld- 

(•.Woodward,  0Q.B.D.3I&  son,  58  Md.  246 ;  Stone  r.Uills,46CtMU. 

WfaM  acta  BTB  within  •  serraofa  M;  Bcyntddi  >.  Wittc,  18  8.  C.  6. 

[Ml] 
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the  road,  hy  which  the  plaintiff's  carriage  was  OTeitnmed  ;  it  mx 
held  that  A.  was  answerable  for  the  damage,  on  the  ground  that 

*riUii)  meu  b  well  Mttlcd.  Green  v.  Mac-  Hi^n*  v.  Waurrliet  T.  Co.. «  N.  T.  S3 ; 

naniBn,  8  C.  B.  n.  a.  (Am.  ed.)  880;  I  PennirlTBiiia  R.B.  ».raDdir«,42reii>. 

La<r  T.  n.  s.  9,  aod  cu«i  below ;  Oxford  BL  805 ;  [Ward  v.  Loadon  Omnibni  Co , 

B.  Peter.  28  IlL  434 ;  Coz  >.  ^Mhej.  36  38 1-  T.  S60 ;  Boflnuui  v.  N.  T.  Cent,  Ac. 

Ala.  S40 :  but  ft  Is  DETtrtheleM  held  that  K.  B.  Co.,  87  N.  T.  86;  Cbicago,  &e.  Uy. 

when  the  terruit  ia  withio  the  acopeof  Co-f.  Ba7fleld.8TMicl1.aO6.  Scefonher, 

hii  employment,  and  InteDdine  to  do  Ida  Bolingbroke  t.  Bwlndon  Local  Board,  • 

muter'i  work,  and,  u  a  meuu  of  doing  L,  B.C.P.  &76;  Oclaenbein  v.  Sliaplejr.SS 

it  onlr,  -wiltMy  Injurei  another,  the  mat-  N.  T.  214.)     So.  of  course,  he  will  be  for 

ter  will  be  held.  Howe  v.  Newmarch,  12  a  breach  of  contract  cauied  hy  hit  ler- 

AUen,  4S ;  Holmes  v.  Wakefield,  ib.  680 ;  rant's  wilful  act.    Weed  v.  Panama  B.  R., 

Ramsden   v.    Boaton   k  Alb.  B.R.,  lU  HN-Y.  382;  Meyer  ».  Second  At.  B.R., 

Mass.  117 ;  Seymour  v,  Greoiwaod,  6  H.  8  Bo«w.  30S.    It  is  equally  clear  that  a 

t  S.  359, 363 ;  T  id.  3&5 ;  Limpna  v.  Loo-  master  may  be  liable  not witli standing  th« 

doD  General  Omnlbui  Co.,  1  H.  4  C.  620 ;  fact  that  a  wrongful  act  was  done  cmt- 


Bnt  IfamaaterliiTe*  ooewhomhe  knows  same  general  badness.    Whether   they 

cannot  or  doe*  not  nnderatiDd  the  ritka,  are  engaged  In  the  same  dcpnrtment  of 

he  li  bound  to  take  special  precautions  and  tabor,  and  whether  one  is  of  higher  grad* 

to  give  warning  of  tlie  danger.  DowUng  d,  than    anollier,    are     immaterial    fact*. 

Allen  &Co..  74  Mo.  IS;  Howard  Oil  Co.  u.  Bourke  v.  White  Hots  Colliery  Co.,! 

Farmer,  60  Tex,  301 ;  Parkhurat  v.  John.  C.  P.  D.  205 ;  Lorell  •>.  Howell,  1  C.  P.  D. 

ton,  60  Mich.  70.    And  thii  daly,  when  101  ;    Swainson    r.   Sorib  Eaatetn   By. 
It  ezitta,  1*  ahaolate.    Wheeler  c.  Wason 
Hanafactaring  Co.,  18G  Uaaa.  204. 

(2.)  Whether  the  danger  is  apparrot  R.  R.,  12B  Mass  B,-  Holden  d.  Fitchburg 

or  concealed.    Dowllng  e.  Allen  &  Co.,  B.  R,  120  Mass.  208;  Critplo  c.  Babbitt, 

mpni ,-    Hicliigao    Cent.   R.  R.   Co.    r.  81  N.  T.  616. 

Smithson,  4d  Hfch.  212.     If  the  danger  is  Hany  cases  hold,  howerer,  that  one 

in  fact  known  to  tlie  serrant.  and  lie  goet  who  is  placed  In  the  position  of  a  Tice- 

on  with  the  work  (unless  it  be  only  for  a  principal  (see  cases  m/n-a},  and  even  one 

ihort  time,  in  exiiectation   of  a  change  who  it  made  a  foreman  or  manager,  it 

remoTing  Ihe  danger),  be  cannot  recorer,  not  a  fellow-eervant  to  one  working  under 

eren  it  themaaterwatn^genL    Wood-  him.   Catetiupra;  RailroadCo.v.Fort,17 

leys.HetropoiitanlMttBy.Ca,  2EX.D.  Wall  6M;  MltcheU  t>.  RoUnson,  80  Ind. 

SB4 :  Crutchfleld  v.  B.  &  D.  B.  B.  Co.,  78  281 ;  Railway  Co.  v.  Banney,  87  Ohio  Sl 

N.C-SOO;  Clark  r. St. Paul, &CB.R. Co.,  S0&;  Cowlea  r.  R.  B.  Co.,  84  N.  C.  300. 

28  Minn.  12B ;  Greene  v.  Mmneapolii,  &a.  See  Conway  r.  Belfast,  Ac.  R.  B.  Co.,  11 

By.  Co.  (Mino.,  1883).  17  Rep,  16 ;  Hough  Ir.  B.  a  L.  346 ;  Malonc  v.  Hathaway,  U 

p.  BaHway  Co.,  100  U.  S.  218.  N.  T.  6;  Byan  v.  Banaley,  GO  Mich.  ITO; 

As  to  who  are  fellow^erranti  within  But  tee  Zelgier  r.  Day,  mpra;  Howelli 

the  rule  stated  In  the  text  and  note,  the  0.  I,andore  Sleel  Co.,   npra ;  Brown  «^ 

•nthoHties  are  not  altogether  clear.     In  Winona,  ftc.  R.  B.  Co,  27  Minn.  102. 
general  the  quettion  it  limply  whether  The  terrant  by  whose  negligence  the 

both  terrantt  derive  their  aolhority  from  injury  happens  it  of  ooarte  liable.    Ot- 

and  are  acting  nnder  Ihe  contnd  of  a  home'-.  Morfnn.  180  Haaa.103;  Qnffltlis 

engaged  in  the  e.  Wolfram,  23  Wan.  186. 
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all  tbfl  Bubcootracting  parties  wet«  iu  the  employ m«nt  of  A.    Bnk 
to  render  thin  principle  spplioabU,  the  nature  of  the  butHsess  mutl 

trar/  to  orders.    Whstmui  b.  Peanon,  &,  8.  670,  736;  a.  c.  L.  R.  1  Q.  B.  Itf  j 

L.R.8C.P.422(Drewu.SUthAT.R.It.,  Waller  r.  Souih  Eaatera  B.Co.,2  H.  & 

SaN.T.49;  BeK»^  DoVitre.L.R.  8Ch.  C.IM;  Warbwton  v.GnMVf.  B.  Co, 

42U,  441,  442 ;  poM,  ^,  n.  1.  L.R.2Ez.S0;  Cooa  c.  Syrauiiw  &  Utic» 

(c)  Lialllilg  of  Matter  to   SemanU.  —  R.  R,  1  Seld.  Wi.    See  caies  next  ciWiL 

Farwell'i  caae,  cited  in  note  [b),  nod  the  Again,  foremen,  conductor!,  and  the  like, 

Mrller  and  ahl;  ^icutfed  caae  of  Murray  although  of  a  higher  girsde  than  the  patty 

V.  So.  Car.  R.  R.,  1  McMulLan,  38G,  hare  Injured  by  their  negligence,  are  bi«  feltow- 

betD  Terj  gcDerallj  fdlowed.    Bartona-  aervantt  wiiliin  the  rale,  when  tbej  da 

liUl  OmI  Co.  d.  Retd,  8  Macq.  SaS ;  Same  not  *o  far  rcpreunt  the  matter  ttiat  their 

«.  HcOnlre,  tb.  800;    lb.  816]   Auop  v.  aeti  are  hia  acta.      (But  It  leemi  to  be 

Valea,  3  H.  &  N.  708  (where  the  lervant  otiicrwite  nhen  thej>  are  in  the  poeldan 

«ai  bi^d  to  aunine  aj^rrmt  ri«k«] ;  Ohio  of  tIco  prini^lpalt.    Hnrplijr  b.  Smith,  IB 

ft  HlU.R.aD.aamnierBle;,28Ind.  871;  C.  B.  n.  i.  361.)     WiUon  ».  Mcrrj,  I^  ]l. 

Weger  it.  PennajlTania  R.  R.,  IU>  Fenn.  1  H.  I<.  Sc.  320 ;  Gallagher  v.  Piper,  H 

St.  4fl0 ;  and  caaei  elted  below.     Cmlra,  C.  B.  n.  a.  600 1  Felttiam  a.  En^and,  L  B. 

rhamberlatn  v.  Hilw.  &  Min  R.R.,  11  aQ.B.83,-  Sherman  ti.Rochefter  &  B^r^- 

Wb.  238.    See  S4  Conn.  470,     Bf  those  cukR.R.,17N.T.153:  HardK.Tcrmont 

cases   BiuonK   otlters   where  the  injiur  frCauda  R.B.,82  Vt.473;  Cumberland 

was  done  to  a  workman  while  being  cai^  Coal  &  Iron  Co.  v.  Soallj,  87  Hd.  680 1 

tied  to  or  from  hli  work,  according  to  the  Hull  v.  Johnson,  84  L.  J.  h.  s.  Ex.  aSSi 

ttnna  of  hi*  employment,  on  liii  raaiter't  8  B.  It  C.  680 ;    Caidwell  o.  Brown,  CS 

train.    Gllihannon  r.  Stony  Brook  R.  R.,  Penn.  St.  458 ;  amtra,  Clereland,  C.  &  0- 

10Cu*h.228i  SeaTer  o.  Boston  A  Maine  K.  R,    v.   Eeary,    I  Ohio  St.  201,  210 1 

R.R.,  14  Gray,  486;  Tunney  v.  Midland  Little  Miami   R.R.  v.  Sle<rens,  20  01iii\ 

R.Co,L.R.lC.  P.  201;  Russell  v.  Hnd-  416;  Flltibnrgh,  FL  W..  &  Ch.  R  Co.  «. 

ton  R.  R.  R.,  17  N.  Y,  134.    Bnt  it  ha*  Dcvlnney,  17  Ohio  SL  197 ;  Louisville  A 

been  held  that  he  ha*  the  rigliti  of  a  N.  R.R.  r.  Collins,  2  DavaU,  114 1  Sum 

iMswnger  If  he  gives  ctrnddermtlon  for  «.  Roblnion,  i  Bosh,  607.    It  hM  bMB 

hi*  carriage;  and  someof  the  abovecases  held  in  Englaudthat  thesetvantof  aenb- 

were  distinguished  on  the  groimd  that  the  contractor  Is  a  serrant  of  the  principal 

workman  wa*  In  tlie  exercise  of  hi*  en.  contractor,nndcannotrecoTerfarinjnrlca 

ploymeat  during  tlie  carriage.    O'Donnell  done   by    other    sertnnts    of    the  tame 

r.  Allegheny  Valley  R.  R,  69  Penn.  St  master.    Wiggett  v.  Fox,  11  Exch.  SSZ 

SSe.    See  also  Gillenwater  v.  Madison  ft  But  compare  Mnrra;  t.  Curfie,  L.  R.  0  a 

L  B.R.,  6  Porter  {Ind.},  880,     Tbe  qnes-  P.  24.     [And  see  Ronrke  n.  White  MM* 

lion  In  each  case  Is,  what  are  tlie  prol>  Colliery  Co.  and  other  cases,  "^"a,  a. 

able  damage*  attendant   npon  entering  jr',  (S).]    In  some  American  cases,  wben 

the  parttcutar  engagement,  for  these  tbe  the  employer  had  not  tbe  power  to  dlamlst 

■errant  tskes  upon  himself.    And  the  lest  a  oontractor's  servants,  he  wa*  held  not 

whether  the  party  causing  and  tbe  party  to  bo  their  master.    Burke  *.  Norwich  A 

rccotving  tbe  Injai;  are  fellow-servants  Worcester  R.  R.,  S4  Cons.  474 ;  Tonng  « 

1*  said  to  b*  whether  they  are  employed  N.  T.  Central  R.  R.,  80  Barb.  220.    8M 

for  a  common  object,  not  whether  tliey  Hnnt  v.  Penn.  R.R.,  SI   Penn.  BL  47&| 

an  for   a   common   immediate  object  Ulohlgsa  Central  R<  B.  p.  Leahey,  14 

UorgMi  >.  Tale  of  NcftUi  &  Co.,  S  Beat  Uch.  19S]  Baedk  ».  Lobdon  ft  N.  W  A 
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be  such  as  to  require  the  ageacj  of  subordiiuite  persons,  aad  thea 
tbere  in  aq  implied  authoiity  to  employ  such  persons.  ((2) 

(rf)  In  lAU|[ber  b.  Pointer,  6  B.  £  C.  G4T.  tlie  K.  B,  were  equally  divided  Id  opinio* 
on  the  nice  and  dlfflcnlt  queatiun,  whether  the  oirner  of  t  i»rriage  was  luible  for  aD 
injar;  to  the  hone  of  a  third  pereon,  by  the  negKgent  driving  of  the  c&rriage,  when 
the  owner  had  hired  the  pair  of  lione*  of  a  iiablc-kceper  to  draw  It  for  a  day,  and  the 
owner  of  the  honei  had  provided  the  driver.  In  Quannan  f.  Bnmett,  6  H.  ft  W. 
489,  in  Ilie  Exchequer,  ISM,  die  aame  question  aroae,  and  it  wai  decided  tliat  tin 

Co.,  4  Exch.  244.  S68 ;  Cnrle;  v.  Harrii,  HarrlMn  v.  Ceutnl  R.  R.,  9  Vroon, 

11  Allen,  112.    The  caae*  BeneraUy  admit  293. 

that  the  maater  would  be  liable  (or  a  Idu  (if)    Indrpaidenl   Confrar/ari.  —  It  bat 

caiucd  iiy  tieglect  to  employ  suitable  ma-  been   repeatedly   held   in  England   tliat 

clUnery,  £c.,  i(  the   neglect  Is  liis,  and  Bush  n.  Stcinmnn  cannot  be  supported  on 

not  tliat  of  a  fellow-servant  of  the  party  the  ground  on  which  the  judgmentof  the 

injured,  and  probably  if  the  riili  was  not  court  proceeded,  and  the  case  has  been 

an  apparent  one  assumed  by  tlie  servant,  denied  to  be  law  in  several  of  the  United 

Cooper  B.  Hamilton  Manuf.  Co.,  14  Allen,  Slates,    The  qneailon  has  been  said  to  bo 

1&3  ;  Snow  B.  llousatonic  R.  R.,  8  Allen,  whether  tlic  parly  sought  to  be  charged 

441  (compare  Waller  d.  SouUi  Eastern  It.  stood  in  ilie  cliaraclcr  of  employer  to  th» 

Co.,  2  II.  &  C.  102,  and  then  Columbus  &  party  by  wliose  negligent  act  the  injury 

X.  R.  R.  I'.  Webb,  12  Ohio  St.  47C) ;  liar-  was  occasloncil  ,    and   aliliough  it  was 

risoQ  V.  Central  II.  R.,  2  Vroom  (H.  J.),  caused  by  tlie  negligent  management  td 

89S,  300;  BuzzcU  v.  Laconia  Manuf.  Co.,  fixed  real  properly,  the  same  test  will 

48  Mc.  lis ;  HcGIynn  t>.  BroOie,  SI  Cnl.  determine  tlie  liability  of  tlie  owner  In 

876;  FiScld  t>.  Northern  R,  R.,  42  N.  H.  cssci  where  he  liai  not  in  any  manner 

335,240;  Ilaydenr.SmiilivilleManuf.Co.,  countciunced  the  doing  of  tlie  acta  com- 

SO  Conn.  GI8;  Ryan  c  Fowler,  24  N.  Y.  pUlncd  of,  and  wticre  those  acts  do  Mt 

410 ;  Wright  p.  H.  Y.  C.  R.  B.,  25  N.  T.  amount  to  a  nuisance.     Consequenlly.  U 

002;  Warocr  V.  EriuIl.Co.,  30N.Y.4O8;  an indei>end(^nt  contractor  ii  employed  to 

Gibson  V.  I'ftciflu  R  R.,  4(1  Mo.  103 ;  Chi-  do  a  jawful  rl-L,  and  in  the  course  of  the 

eago  &  N.  W.  R.  R  v.  Swelt,  46  111.  197 ;  work  his  servants  commit  some  casual 

O'Donnell  v.  AUcglieny  Valley  II.  R.,  59  act  of  wrong  or  negligence,  tlie  employer 

Fenn.  St.  230 ,  CliicAgo  &  N.  W.  R.  R.  d.  Is  not  answerable.    Keedio  u.  London  k 

Jackson,  50  111.  402 ;  Wecms  r,  Macliieson,  S.  W.  R.  Co.,  4  Eich.  244, 2D0 ,  Overton 

4Hacq.21Q;  BrowncAccringtonCoIton  s.  Freeman,  11  C.  B.  807;  Gayford  v. 

Co..  8  H.  &  C.  611 ,  M'Kinney  v.  Irish  N.  Niuholls,  9  Exc-U.  702,  707 :  Peacliey  e. 

W.  B.  Co.,  Ir.  Hop.  2  C.  L.  000.    So  lie  Rowland,   13    C.   B.    182 ;    Forsylh    a. 

would  be  for  negligence  in  employing  or  Hooper,  II  Allen,  41D .  llilliard  e.  Ridi- 

continuinii  in  employment   the   scrviint  ardson,  3   Gray,  S40  ;   Blake  o    Ferris, 

who  occasioned  the  injury.     Gilman  u.  I  Seld.  48 ;  Pack  v.  New  York.  8  N.  Y. 

Eastern   R.  R..  10  Allen,  S%1<   s.  c.  IS  222;  l)e  Forrest  <•.  Wnght,  2  Mirh.  868; 

Allen,  433;  Chicago  ft  G.   E.  R.   Co.  t:  Painter  v.  Pittsburgh,  4B  Fenn.  SL  213 

Harney,  28  Ind.  28 ;  ill.  Central  R.  R.  e  (but  compare  Homan  v.  Staniey.  Od  I'enn. 

Jewell,  40  111.  99 ;  and  many  of  tlie  cases  ftt.  404):  Eaton  c.  European  ft  K.  A.  R 

already  cited.    So  tor  injuries  caused  in  Co..  60  Me.  620,  631 ,  [McCarthy  v.  Sec- 

any  other  way  by  hi*  personal  neglect  ond  Parish,  71   Me.   318;    Cunningham 

Roberts  b.  Smith,  2  H.  A  N.  21S,218;  e  International  t).  R.  Co.,  61  Tex.  60»: 

Mellora  v.  Shaw,  1  Best  £  B.  437,  446;  King  b.  S.  Y.  Ceni.,  &c.  It.R.  Co,  M 
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It  is  Bud  that  the  muster  may  give  moderate  coiporal  cotrec* 
tioD  to  his  servant,  while  employed  in  his  service,  for  negligence 

owner  of  the  carriage  wm  not  liable.  Hr.  Baron  PaAe  obMrred,  in  thii  cue,  that 
be  concnired  with  Itie  view  of  tlie  subject  taken  hy  Lunl  Tenterdcn  anil  Mr.  Jtulic« 
LitUedale,  in  the  caae  of  Laugliet  v.  Pointer,  and  which  caie,  aa  Jadge  Story 
obwrred,  in  liii  TreatUe  on  Agencj,  [%  453,  b,]  cote,  had  exhausted  the  whole 
leanUng  on  the  lubject. 

N.  T.  1BI.)  So,  it  the  injurj  was  caused  to  the  contract,  for,  of  course,  when  a 
bj  the  wrong  of  the  contractor  liini'  contractor  i«  retained  to  do  an  unlawful 
aelf,  —  being  n  person  in  the  exercise  of  act,  lib  emplojer  will  be  liable,  alllioa^ 
an  Independent  calling,  who  has  con-  not  in  the  posiiton  of  a  master.  Ellis  tt. 
tracted  to  do  a  certala  work  in  a  cer-  Sheffield  Oas  Co.,  2  EI.  &  BL  707 ;  Creed 
tain  wBj  and  for  a  ceitain  price,  free  c.  Hartniann,3D  N.  Y.6G1.  Bo,  of  course, 
from  the  control  or  direction  of  tlie  con-  a  party  wilt  be  liable  for  failure  to  per- 
tiaclee,  —  the  Unguage  nied  shows  that  form  an  absolute  duty  Imposed  on  hln 
the  latter  wonid  not  he  beld  liable,  by  law,  or  by  his  own  contract,  allhou^ 
Brackett  v.  Lnbke,  4  AUen,  138,  140 ;  he  engaged  an  independent  contractor  to 
Phikard  v.  Smith,  10  C.  B.  n.  t.  470,  460;  do  It  in  his  stead.  Kcde  r.  Slllingbonme 
Blake  v.  Tliinl,  2  H.  £  C.  20;  Siidlei  v.  t  Sheemess  B.  Co.,  6  H.  &  N.  488.  See, 
Henlock,  4  EI.  &  til.  670,  &Ta ;  Allen  further.  Pickard  r.  Smith,  10  0.  B.  m.  >. 
B.  Willtrd,  67  Pena.  St.  34T ;  Chicago  e.  470 ;  Mersey  Docks  Tmsleei  r.  Glbba, 
RobUus,  2  Black,  4IS,  42G ;  Schwarli  v.  L.  B.  1  H.  L.  98,  114;  Gray  v.  Pollen, 
GUntore,4olII.  405;  Kcllo{« o. Payne. 21  C  Beit  &  S.  970;  Blackatock  v.  N.  T. 
Iowa.eTG;  [EnoivmelronCo.»  Dobaon,  £  Erie  R.  R.,  20  N.  T.  48;  McLean  v. 
7Lea,Se7.]  In  many  of  llic  above  cases  Burbank,  11  Minn.  277.  z« 
the  defendant  was  held  liable  as  master.  It  baa  been  mentioned  above  In  tbli 
and  the  discussion  was  whether  he  had  note  tliat  tlie  conception  of  agency  waa 
socb  control  over  the  manner  of  perform-  suggested  by  tlie  earlier  reUtlon  of  master 
Ingtlie  workortbe  cbolceof  theiervanti  and  slave.  The  liability  of  the  maater 
engaged,  as  to  make  the  relation  more  for  the  agent  was  a  consequence  of  tbe 
than  that  of  contractor  and  contractee.  Action,  which  bad  been  a  fact  in  the  earlier 
See,  farther.  Baton  e.  European  &  N.  A.  relation,  that  for  the  purpose*  of  tha 
R.  Co.,  SO  Me.  MO;  Kelly  *.  New  York,  agency  tbe  legal  person  of  principal  and 
11  N.  V.  4S2,  490 ;  Clncinuali  v.  Stone,  agent  waa  one.  Eadcm  est  persona  da- 
ft Ohio  St.  38 ;  Callahan  v.  Burl.  £  Ho.  mini  et  pnxuratorls.  D.  44.  2. 4,  note  17, 
R.  R.  R.,  23  Iowa,  E02;  Sleel  v.  S.  E.  R.  Elzevir  cd. ;  explained  7  Am.  Law  Rer. 
Co.,  10  C  B.  550;  Horray  0.  Currle,  23  6I-fi3.  There  ta  no  room  for  the  Action 
1^  J.  K.  a.  557.  But  this  queaUon  li  hu-  when  the  employee  is  acting  on  hU  own 
portant  only  when  an  Injury  ia  canted  by  behalf  in  his  own  name,  and  subject  to 
ne^g«ice  io  a  matter  entirely  collateral  no  controL 


X*  Tarry  v.  Ashton,  1  Q.  B.  D.  314;  bound  at  bis  peril  to  prevent  a  nuisance 

Bower   v.  Peale,  lb.   321  ;    Percival    e.  on  hia  land,  but  If  he  onlen  work  to  be 

Hughes,  0  Q.  B.  D.  441 ;    Lemaitre  i;,  done  of  a  naturally  daugeroui  character, 

Davla,  le  Ch.  D.  281;  Daiton  r.  Angus,  even  by  an  independent  contractor,  he 

0  App.  Ca*.  740.   It  would  seem  from  the  mnit  see  that  proper  precauiiona  ara 

above  cases  that  not  only  la  a  lan4«wner  taken  t«  avoid  danger. 
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or  misbehiiTior.  (f)     But  this  power  doea   not  gtov  ont 

*  261   *  of  the  contract  of  hiring ;  and  Doctor  Taylor  (a)  justly 

questions  its  lawfulness,  for  it  is  not  agreeable  to  the  genius 
and  spirit  of  the  contract.  And  without  sUudiug  to  seamen  in 
the  merchants'  service,  it  may  safely  be  confined  to  apprentices 
and  menial  servants  while  under  age,  fur  tlien  the  master  is  to 
be  cousidered  as  standing  tn  loco  parentis.  It  is  likewise  under- 
stood that  a  servant  may  justify  a  battery  in  tlie  necessary  defence 
of  his  master.^  The  books  do  not  admit  of  a  doubt  on  this  point ; 
but  it  is  questioned  whetlmr  the  master  con  in  like  manner  justify 
a  battery  in  defence  of  bis  servant.  lu  the  case  of  Leward  v. 
BoBely,  (6)  it  was  adjudged  that  he  could  not,  because  he  bad  hia 
remedy  for  his  part  of  the  injury  by  the  action  per  quod  tervitium 
amitit.  It  is,  however,  hesitatingly  admitted  in  Hawkins,  aud 
explicitly  by  other  authorities,  that  he  may ;  and  the  weight  of 
argument  is  on  that  side,  (c)  In  England,  there  seems  to  be  a 
distinction  between  menial  aud  some  other  servants,  but  I  know 
of  oo  legal  distinction  between  meuial,  or  domestic  and  other 
hired  servants ;  and  the  better  opinion  is,  that  the  master  is  not 
bound  to  provide  even  a  menial  servant  with  medical  attendance 
and  medicines  during  sickness.  ((2) 

3.  Of  ApprenttoM.  —  Another  class  of  servants  are  apprentices, 
who  are  bound  to  service  for  a  term  of  years,  to  learn  some  art 
or  trade.  The  temptaUona  to  imposition  and  abase  to  which  this 
contract  is  liable  have  rendered  legislative  regulations  particularly 

necessary. 

*  262       *  It  is  declared,  by  the  statute  law  of  New  York  (a) 

(and  which  may  be  taken  for  a  sample,  in  all  essential  re- 

(e)  1  Bl.  Comm.  42S ;  1  IIbwIe.  P.  C.  b.  1.  c.  20,  tec.  6 ;  b.  1,  c.  60,  ««.  38. 

[a]  EleraentB  ot  Civil  Law,  p.  413.  The  right  U  denied  in  PeoiujlTuiia.  Com- 
iDoniTeallh  d.  Balril,  1  Aali.  207. 

(i)  ILd.  R«ym.02;  1  Salk.  407. 

(c)  2  Roll.  Abr.  Mfl,  D.;  1  Bl.  Comm.  429;  Hawk.  P.  C.  b.  1,  c.  W,  »ec  28.  M; 
Beerc'i  Doincsllc  ItcUtions,  p.  STS.  In  Louisiana,  it  Ii  oxprencly  declared,  by  law, 
thatamaiiermay  justify  an  aitault  in  defeni:e  oChii  aervant,  at  well  at  a  (errant  In 
defence  of  liia  nuulcr.  The  right  is  made  to  rest  In  the  one  caaa  upon  tnterett,  and 
In  the  other  upon  doty.    Civil  Code  of  Loulilana,  art.  109. 

{d)  Sellen  r.  Norman.  4  Cair.  &  P.  60. 

(a)  S.  Y.  lt«Tl*ed  Statutes,  IL  IM,  sec.  1, 3, 4. 

*  Or  of  hli  goods,  or  to  repoaaeai  hb  from  him,  aooordlng  to  Blade*  v.  Blgga, 
master   of    goodi    wrongfi 
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■pacts,  of  the  general  l&w  in  the  sevenl  states  on  the  Habjeot),(i) 
tiiat  infanta,  if  males,  under  twenty-one,  and  if  unmarried 
females,  under  eighteen  years  of  age,  may  be  bound  by  indenture 
o{  their  own  free  will,  and  by  their  own  act,  with  the  consent  of 
their  &ther,  or  mother,  or  guardian,  or  testamentary  executoi's ;  or 
by  the  overseers  of  the  poor,  or  two  justices,  or  a  judge,  as  the 
case  may  be,  to  a  term  of  service,  as  clerk,  apprentice,  or  servant, 
in  any  profesuon,  trade,  or  employment,  until  the  age  of  twenty- 
one  years  if  a  male,  or  until  eighteen  years  of  age  if  a  female,  or, 
for  a  shorter  time.  In  all  indentures,  by  the  officers  of  the  city 
or  town,  binding  poor  children  as  apprentices  or  servants,  a  cove- 
nant mudt  be  inserted  to  teach  the  apprentice  to  read  and  write, 
and,  if  a  male,  the  general  rules  of  arithmetic ;  and  the  overseen 
of  the  poor  are  constituted  the  guardians  of  every  such  indented 
servant,  (c)  The  age  of  the  infant  must  bo  inserted  in  the  inden- 
ture ;  and  the  consent  of  the  father  or  guardian  must  be  signified 
by  a  certificate  at  the  end  of,  or  indorsed  upon,  the  indenture.  ((T) 
For  refusal  to  serve  and  work,  in&nts  are  liable  to  be  imprisoned 
in  jail  until  they  shall  he  willing  to  serve  as  such  apprentices  or 
servants  ;  and  also  to  serve  double  the  time  they  had  wrongfully 
withdrawn  themselves  &om  service  ;  provided  the  same  does  not 

(t)  Sutnte  of  lUinoU,  of  lit  of  Jaiw,  IS2T  ;  of  lndiBna,  of  Feb.  16,  ISIS,  thongb  It 
would  Mem,  bj  the  wordi  of  the  Imit  act,  that  the  iiifuit  might  bind  lilmieU  ui 
apprentice  of  hii  owd  free  will,  wltliout  tnj  other  conient.  Blmer't  New  Jene/ 
Dignt,  IS.  410;  B.  8.  V.  J.  1847,  p.  870;  Pnrdon'i  Penn,  Dig.  6B ;  VirglnU  ReTlsed 
Codr,  eO.  1814,  I.  S40  ;  StmtutM  of  Ohio,  Cliue^  ed.  Ul.  ISIS  ;  MMsaehawtta 
BeiUed  SUtntet,  1836;  BeTiud  Coda  of  MiMiwlppi,  ed.  IW2,  p.  393;  IteTUed 
SutalM  of  MiMonri,  I8S6,  p.  66 ;  Rpviied  Statotc*  of  Vermont,  1839,  p.  344 ;  Doraer'i 
Blktotorj  Te«Iknient&rr  Law  of  Maryland,  1S88,  p.  80.  Some  of  the  itatnlM  are 
much  mora  profiiional  than  othon,  and  thef  ^nenllj  reqnlrt  the  apprentice  to  be 
taaght  to  read,  write,  and  cipher.  In  lome  of  the  itatM  there  iMnii  to  bo  no  pro- 
Tiiion,  except  for  binding  one  poor  children  and  orpham.  In  Virginia,  orphan  boyt, 
bound  apprentice!,  are  to  be  taoght  commini  arithmeiic;  but  b/ttw  act  of  1804,  c.  BO, 
black  or  mulatto  oTphani  were  not  to  be  taaght  reading,  writing,  or  arittiarattc. 

(e)  Tlib  clatue  reUtire  to  inatnictlon  waa  tnt  directed  In  New  Tork,  hjr  the 
•tatuie  of  1788,  to  be  iiwerted  In  the  indentnre,  and  it  wm  not  required  "by  the  EngUih 
■tatutef .  In  Connecticut,  the  officer*  or  proprietor!  of  fBCtorie*,  and  all  manofaetni^ 
big  eitahliihmcDti,  are  required  to  hare  all  the  children  employed  therein,  wliether 
bonnd  bj  indenture  or  olherwite,  taaght  to  read  and  write  and  cipher,  and  made  lo 
attend  public  wotehip,  and  to  take  doe  care  of  their  morali ;  and  tbey  are  made  lab- 
ject  to  the  Tiillation  of  the  cItII  anthoritlet  tn  theie  reipecti,  and  are  liable  to  flue, 
andta  have  the  apprentloei^icharged.ir  found  in  defaalt.  Statnteiof  Connecliout, 
lS8S,p.41E. 

(4  New  Tcffk  BeTlwd  Statute^  11. 161, 156,  lec  8,  8, 10;  p.  168,  eec.  ST. 
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extend  beyond  three  ;ean  next  after  the  end  of  the  oi-iginal 
tenn  of  lusrvice.  They  ave  also  liable  to  be  imprUoned  in 
some  bouse  of  correction,  not  exceeding  a  month,  for  ill  behavior 
or  any  misdemeanor,  (e)  Infants  coming  £roD)  beyond  ses 
may  bind  themselves  to  service  until  the  age  of  twenty-one, 
and  even  beyond  it,  provided  it  be  to  raise  money  for  the 
payment  of  their  passage,  and  the  terra  of  such  service  does 

not  exceed  one  year.  (/)  Giievaiices  of  the  apprentice 
*  263  or  servant,  arising  from  ill  usnge  on  the  part  of  *  the  masteTt 

or  grievances  of  the  master  arising  from  a  bad  apprentice, 
are  to  be  redressed  in  the  general  Eession»  of  the  peace,  or  by  any 
two  justices  of  the  peace,  who  have  power  to  annul  the  contract, 
and  discbarge  the  apprentice,  or  imprison  him,  if  he  should  be  in 
the  wrong,  (a)  It  is  further  specially  and  justly  provided,  that 
no  pei-Bon  shall  take  from  any  journeyman  or  apprentice  any  con- 
tract or  agreement,  that,  after  his  term  of  service  expired,  he 
shall  not  set  up  his  trade,  profession,  or  employment  in  any  particu- 
lac  place  ;  nor  shall  any  money  or  other  thing  be  exacted  from  any 
journeyman  or  apprentice,  in  restraint  of  the  phwe  of  exercising 
bis  trade.  (6) 

The  statute  of  New  York  (of  which  I  have  given  the  material 
provisions)  contains  the  substance  of  the  English  statute  law  on 
the  subject,  and  tlie  English  decisions  are  mostly  applicable.  The 
infant  himself  must  be  a  party  to  the  indenture,  except  in  the 
special  case  of  an  apprentice  who  is  cbargenble  as  a  pauper. 
The  father  lias  no  authority  under  the  stiitute  (and  the  latter 
cases  say  he  has  no  authority  even  at  common  law)  to  bind  bis 
infant  son  an  apprentice,  without  his  assent ;  and  the  iufant  can- 
not be  bound  by  an  act  merely  in  pai»,  and  if  he  be  not  a  party 
to  the  deed,  he  is  not  bound.  (<;)  It  is  a  settled  principle  of  the 
English  and  American  law,  that  the  relation  of  mastei*  and  appren- 

(c)  lb.  IGS,  160,  IM.  2S.  20,  SO.  SI. 

(/)  N.  T.  neTiKd  StatatM,  U.  IM,  mo.  U. 

(a)  lb.  160.  tec.  SI 

<6|  N.  Y.  RevltDd  StaCntM,  tl.  160.  tec  SO,  4a 

(c)  Tlie  Rlnft  v.  InliabiUiiU  of  Cromrard,  8  Ratt,  fiS ;  The  King  v.  InhmUtut*  at 
Anietbr,  8  B.  ft  A1J.  584 :  In  the  nutter  of  M'Dowlee,  8  Julmt.  838 ;  BtringfleU 
t>.  ReitkeU.  2  Terg.  5M ;  Pierce  v.  Mutenburg,  1  Leiitli,  403 ;  Haner  r.  Owen, 
4  BIsckt.  (Ind.)  S3T ;  Balch  <r.  Smtth.  13  H.  H.  488.  In  Maryland,  the  father  appewi 
to  hare  the  diicretlou  to  bind  out  hU  child  aa  mi  apprentice,  on  reatonaUo  IcnM, 
witbont  anj  content  on  the  part  of  the  child.  Donejr'i  Statatoiy  Teatamcntuj 
Law  of  llMtyliiBd.  1838,  p.  Sa 

[848] 


Id  b,  Google 


LBCT.   ZXXII.]  OP  THB  BIGHTB  OF  PISSOHS.  *  264 

tice  cannot  be  created,  and  the  oorrespondlDg  rights  and  duties  of 
the  parent  transferred  to  a  master,  except  by  deed,  (d)  The  Eng- 
lish statute  law  &»  to  binding  ont  minors  as  apprentices,  to 
learn  some  useful  art,  trade,  *  or  calling,  has  probably  been  *  264 
very  generally  adopted  iii  this  country,  with  some  local  vari- 
ations, and  with  the  settled  limitation  that  boUi  parent  or  guar- 
dian and  infant  (except  the  case  of  paupers)  must  signify  their 
assent  by  being  parties  to  the  deed,  (a)  The  general  rule  is, 
that  male  infants  may  be  bound  till  their  arrival  at  the  age 
of  twenty-one,  but  females  only  till  their  arrival  at  the  age  of 
eighteen,  (i)  In  Pennsylvania,  though  inputs  may  be  bound  to 
apprenticeohip  under  the  usual  checks,  («)  yet  it  has  been  held  (i2) 
that  an  infant  could  not  be  bound  by  his  father  or  guardian  as 

{ifj  Csttor  I'.  Aides,  1  Snlk.  G8 ;  King  v.  InliftbiCanU  of  Bow,  4  Mmute  &  S.  3B3; 
Squiro  k.  Whipple,  1  Vc.  60 ;  Common  veal  tli  f.  WilbankB,  10  Serg.  &  R.  416.  Ths 
■Utute  of  C  Eli*,  reqnired  the  binding  to  be  by  Indenture. 

(a)  Sratutea  of  Connectlcnt,  1838,  p.  413.  In  North  Carolina,  under  tbe  icu  of 
1702, 1790,  and  1800,  ami  rcTiKd  and  amended  In  Iterised  Statntei  of  N.  C.  183T,  L, 
the  county  court  may  bind  out  poor  orphan  children  and  illegitimate  children  until 
tvenly-one  jears  of  age  la  malca  nnd  eigliteen  in  females,  ai  apprcnticei,  and  the 
maatcr  ii  to  teach  them  to  read  and  write,  and,  at  the  expiration  of  the  apprentice- 
■hlp,  to  make  them  an  allowance.  Tlw  binding  moat  be  lij  indratore ;  and  ilie  atat- 
nte  had  in  view  the  EngUih  reguladoni  in  the  itatatea  of  6  and  48  Eliz.  Tbongh  all 
the  rcgnlBiions  be  not  precisely  followed,  the  deed  ia  only  ToidaLle  by  Che  partiei. 
This  Is  the  general  rule.  Fetendorft'a  Abr.  lit  Apprentice,  III.  B. ;  13  John*.  24& 
Nor  does  •  mere  abandonment  of  lervlce  by  the  apprentice  avoid  It.  Down  c.  Darb, 
4  Der.  U4.  Tlilg  la  aUo  the  English  rule.  6  Hod.  69 ;  6  T.  K.  658 ;  16  East,  18, 27 ; 
3  Maule  &  8.  189. 

(b)  4  Giwnl.  86, 40 ;  ReTlsed  Law*  of  QUnola,  ed.  ISSa  p.  68.  This  is  the  rule  In 
Ohio,  and  the  indenture  of  service  is  to  bo  eiecnted  by  the  father,  or.  In  case  of  lila 
death  or  Incapacity,  by  the  mother,  or  by  guardian*  appointed  for  infants  nnder 
twelve  or  fourteen,  or  by  Che  tnutees  of  the  town,  as  the  case  may  be ;  and  it  doea 
not  aeem  to  require  that  the  infant  should  Johi  the  ezecuUon  of  the  indenture.  6tat- 
Blea  of  Ohio,  1824.  In  Connecticnt,  tlie  alAtnte  require*  that  the  minor's  assent 
■tMoid  be  expressed  In  tbe  Indentore,  by  snbscrlbing  the  same,  wlien  bound  by  the 
parent  or  guardian,  as  an  apprentice,  to  leam  some  trade  or  profetslon.  Hales  may 
be  bound  till  twenty.one,and  females  till  eighteen.  Revised  Statutes  of  Connecticut, 
lEQl.  If  the  guardian.  In  Ohio,  binds  out  the  infant  until  eighteen  or  twenty-one, 
the  Court  of  Common  Picas  must  approve  of  the  terms.  Chase's  Statutes  of  Ohio, 
ii.  ISia  Under  the  Englbh  statute  of  6  Ells.,  an  Indenture  of  apprenticeship,  for  a 
leas  period  tlian  seven  years,  is  voidable  at  the  election  of  the  parlies,  and  not 
otherwise.  Bex  v.  Inhaljtant*  of  St  Klcbolaa,  Burr.  Bett.  Cas.  01 ;  Gray  s.  Cookson, 
ie  East,  IS. 

(e)  Commonwealth  t>.  Tanlear,  1  Serg.  ft  B.  248 ,  Commonwealth  >.  Hoore, 
1  Aahm.  1S8 ;  Oulhrie  e.  Hnrphy,  4  Watts,  SO ;  Pnrdon'*  Dig.  GS,  Sff. 

((f)  Bcapnbllca  «.  Eeppete,  9  Dallaa,  107.  Bat  see  «MKnt,  1  8.  &  R.  2G2  j  I  Browne, 
176. 
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a  semiQt  to  another ;  while  in  Mussachuaetta  their  statute  lav 
ooncerning  npprentices  does  not  nmke  void  all  contracts  binding 
the  minor  to  uervice  that  are  not  made  in  conformity  to  the  statute. 
It  has  been  held  (e)  that  the  father  may,  at  common  law,  bind 
his  infant  son  to  eevvice,  and  the  contract  will  be  good,  indepen- 
dent of  the  statute.  The  doctrine  is  contrary  to  the  English  law, 
and  to  the  construction  of  the  tstatute  of  New  York,  and  to  the 
rule  in  PennsylTania  ;  and  it  has  been  questioned,  in  the  case  of 
Tlw  United  States  v.  Bainhridge.  (f)  It  n-as  decided  in  that  last 
case  that  the  father  could  not  bind  his  infant  son,  without  his 
consent,  to  military  service,  and  that  where  his  enlistment  haa 
been  held  valid,  it  was  by  force  of  the  statute  authority  of  the 
United  States.  Iti  Louisiana,  a  roinoi'  may  be  hound  to  serve  aa 
an  apprentice  to  learn  some  art  or  trade,  with  the  consent  of  the 
parent,  or  tutor,  or  parish  judge ;  and  the  time  expires  at  the  age 
of  eighteen  in  males  and  fifteen  in  females.  The  contract  ia 
made  before  a  notary,  and  read  to,  and  signed  by  the  parties,  (y) 
The  master  may  conect  his  apprentice  with  modemtion,  for 
negligence  or  misbehavior.  (A)  Whether  an  indented  appren- 
tice can  be  assigned  by  one  master  to  another,  is  a 
•  266  •  question  which  does  not  seem  to  have  been  definitely 
settled,  (a)     It  was  concluded  io  the  case  of  Nickerion  v. 

(«)  D«r  !>.  Gveretl,  7  Hui.  14S.  </)  1  Ifwon,  71. 

(f  I  CiTil  Code  of  Loultiann,  art  1G6-1S7. 

(A)  Civil  Cotle  of  LouUiana,  art.  16&-107;  Commonwealth  c.  Baird,  I  Aakm. 
aST,  %.  r. 

(a)  The  better  doctrine  is,  that  an  apprentice  nannot,  without  U*  content,  tnlrmna- 
ferred  or anigned  by  hU  matter.  Haley  v,  Taylor,  3  Dana  (Ky.},  222.  But  in  Penn- 
■ylrania,  by  Bl&tute,  executors  and  adminiicratort,  and  cren  the  nuuter,  loay,  under 
certain  drcumslanuraiiuulgnDTerthaappmitice.  Furdon's Dig. 00.  TlieKewTork 
•tatute  allowi  tlie  contract  made  by  an  infant  coming  from  a.forelgn  conntry,  and 
Unding  liimaelf  to  aerrice,  to  be  awigned  to  tlie  master,  UDder  certain  clieckH ;  and, 
generally,  the  contract*  for  serrice  as  clerk,  apprentice,  or  otherwiie,  may  be  assigned 
npon  the  death  of  the  master,  by  his  ciecuion  or  ailminittnitots,  witii  lh«  assent  nt 
the  apprentice,  ajul  witliout  it,  under  the  orders  of  the  general  seulons  of  the  peacv. 
N.T.ReTised  Statutes,  iL  15G,  tec  14,  p.  160,  *«c.  41,12.  The  Hassac^husetts  Revised 
Statutes  of  1S36  (and  which  appear  to  me  to  be  an  excellent  sample  of  clear,  brief, 
temperate,  and  judicious  codification),  declare  that  minora  may  be  bound  as  appren. 
tices  or  serrants,  females  unlil  eighteen,  or  marriage,  and  malra  until  tnenty-one,  by 
the  father  ;  or,  if  he  be  dead  or  incompetent,  by  the  mother  or  lawful  guaidian,  and, 
if  illegitimate,  by  the  mother.  If  they  hare  no  competent  parent  or  guardian,  they 
may  bind  themaelres.  with  the  approlmtion  of  the  selectnten  of  the  town.  Mioort 
above  fourteen  are  to  testify  tlieir  assent  by  ligning  the  Indenture.  Tlie  overseera  of 
the  poor  may  bind  the  children  of  paupers.     The  court  may  discharge  the  apprentice 
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Soward,  (6)  that  such  an  assignment  might  be  good,  by  way  of 
covenant  between  the  masters,  though  uot  as  an  assignment  to 
pass  an  interest  in  the  apprentice.  As  was  observed  by  Lord 
Mansfield,  (c)  though  au  apprentice  be  not  strictly  assignable  nor 
transmissible,  yet  if  he  continue  nvith  his  new  master,  with  the 
consent  oE  all  parties,  and  his  own,  it  la  a  continuation  of  the 
apprenticeship.  The  master  is  entitled  to  the  wages  and  fruit  fii 
the  personal  labor  of  the  apprentice,  while  the  relationship  con- 
tinues and  the  apprentice  is  in  his  service  ;  and  there  are  cases 
which  give  the  master  a  right  to  the  wages  or  earnings  of  the 
apprentice  while  in  another's  service,  and  with  or  without  bis 
master's  license,  and  even  though  the  tmde  or  service  be  different 
from  that  to  which  the  apprentice  is  bound,  (d)  But  Lord 
Hardwicke  declared,  in  the  case  before  him,  that  if  tho  master 
had  not  done  his  duty  with  the  apprentice,  and  had  been  the 
Dnjustifiable  cause  of  Iiis  pursuing  a  diEferent  course  of  life, 
he  would  grant  relief  in  *  equity  against  the  master's  legal  *  266 
claim  to  his  earnings.  Upon  the  death  of  the  master,  the 
apprenticeship  is  essentially  dissolved,  for  the  end  and  design  of 
it,  as  a  personal  trust,  cease ;  but  the  assets  in  the  hands  of  the 
representatives  of  the  master  are  chargeable  with  the  necessary 
maintenance  of  the  infant  apprentice.  (oT) 

from  bii  Krrico,  or  the  nuuter  from  bii  cnntract,  for  good  cnuic.  The  dcatli  of  the 
maiter  diichargcB  tho  opprcnticnliip,  ami  ttio  right  of  the  fattier  to  aaalgn  or  contract 
for  tlie  icrTiccB  of  Ills  uhililrca  during  Itieir  minority  is  Baved. 

(h)  10  Johns.  113.  See  nlso  Caiatcr  v.  Eccln,  1  Lit.  Ritym.  633.  In  the  case 
of  tho  Commonwealth  v.  Vanloar,  1  Scrg.  £  R.  248,  Ihc  assent  of  both  father  ami 
apprentice  was  lield  to  bo  requlrito,  under  the  itatutc  law  of  Penntylvaoia,  to  a  valid 
auignment  of  the  articles  of  appronticesblp. 

[e)  The  Kmg  s.  The  InhatntanU  of  Stocklaad,  Doug.  70 ;  [GnllderUnd  o.  Knox, 
6  Cow.  868;  Williami  p.  Finch,  2  Barb.  208.] 

((/)  Hill  r.  Allen,  1  Vm.  83 ;  Barber  b.  Dennis,  8  Mod.  SB ;  Lightlj  v.  CIoDSton, 
1  Taunt.  112;  Harg.Co.Litt  117,notc  a.  If  in  apprentice  runs  nira/,  and  enters  into 
.inulher  serTlcc,  his  gaini  belong  to  the  master  from  whom  he  deserted,  James  v.  Le 
l!of .  G  Johns.  274,  though  prize-money  earned  in  a  ship  of  war  forma,  in  England,  an 
exception.  Caraan  o.  Watts,  3  Doug.  SCO.  The  masterof  an  apprentice  Is  bound  to 
pay  for  medical  attendance  on  the  apprentice,  from  the  nature  of  the  relation  betweelt 
them.  It  is  not  so  Id  the  case  of  hired  aervants ;  and  even  the  father  Is  only  bound 
when  tlie  terTlees  have  been  rendered  at  hla  instance.  Eailey  b.  Craddock,  4  Rand. 
423.  By  tho  Knglish  cases,  the  belter  opinion  would  aeem  to  be,  that  the  master  is 
not  liable  for  medical  assistance  to  hia  hired  servants.  Kewby  u.  Wiltshire,  4  Dong. 
284;  Wennallr.  Adnej,  8Bos.  &P.247;  amtra.  Lord  Kenyon,  in  Scsrman  o.  Castell, 
lEq>.37a 

(a)  The  King  t>.  Peck,  1  Salk.  09;  Baxter  v.  Borflrid,  Sir.  12811.    It  lias  bnn 
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held,  Id  Terfaille*  0.  Hatl,  5  La.  281,  that  the  contract  of  apprcntlceihip  waa  per- 
•onal,  and  not  «uscepilb]e  of  alienation  without  the  coneent  af  all  partiet  concerned, 
and,  contequentty,  that  it  ceaied  on  the  iiisolrentj  ai  well  ai  death  of  t)ie  maater, 
inaimuuh  aa  lila  character  and  diipoaltion  entered  Into  the  conridraatioD  of  tlie 
contract. 

Thia  relation  of  maater  and  appreotlce  waa,  in  It*  orisinal  aptrit  and  policf ,  an 
intimate  and  interesting  connection,  calculated  to  give  tlie  apprentice  a  thorough 
trade  education,  and  to  advance  the  mechanic  arti  in  iklll,  neatnea*  and  fidelity  of 
workntanihip,  ■>  well  ai  in  the  fndlit;  and  otilitj  of  tlicir  application.  Tlie  rel>- 
tionihip,  If  duly  ctiitlvated  under  a  juat  aenie  of  the  reiponalbiLity  ittiaclied  to  It, 
and  with  tlie  moral  leat^hings  which  belong  to  It,  will  produce  parental  care,  rlgi- 
lance,  and  kindneu  on  the  part  of  the  mailer,  and  a  iteailj,  diligent,  (aitliful,  and 
reverential  diipoaition  and  conduct  on  the  part  of  the  apprentice. 

In  taking  leave  of  the  extenaive  aubject  of  tlie  damttlit  rtlation,  I  cannot  refrain 
from  acknowlediting  the  autatance  I  have  received  from  Uie  woric  of  the  late  Chief 
Juitice  Reeve,  on  that  title.  That  excellent  lawyer  and  venerable  man  hai  diacuaied 
every  branch  of  the  inbject  In  a  copioaa  manner ;  and  though  tliere  U  lomo  want  of 
prcciiion  and  accuracy  In  hta  reference  to  authority,  and  lometlmea  In  hit  dednctloaa, 
yet  h«  eTei7when  diiplayi  the  vigor,  freedom,  and  acutenen  of  a  aound  and  liberal 
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LECTURE   XXXIII. 

'  OP    C0BP0EATI0N8. 

A  COBPOBATION  is  8  franchise  possesaed  b;  one  or  more  tDdivid- 
aals,  wbo  subsist,  as  a  body  politic,  under  s  special  denomiuation, 
and  are  vested,  by  the  policy  of  the  law,  with  the  capacity  of 
perpetual  succession,  and  of  acting  ia  several  respects,  however 
immerous  the  association  may  be,  as  a  single  individual. 

The  object  of  the  institution  is  to  enable  the  members  to  act  by 
one  united  will,  and  to  continue  their  joint  powers  and  property 
in  the  same  body,  undisturbed  by  the  change  of  members,  and 
without  the  necessity  of  perpetual  conveyanoes,  as  the  rights  of 
members  pass  from  one  individual  to  another.  All  the  individ- 
uals composing  a  corporation,  and  their  successors,  are  considered 
in  law  as  but  one  person,  capable,  under  an  artificial  form,  of 
taking  and  conveying  property,  contracting  debts  and  duties,  and 
of  enjoying  a  variety  of  civil  and  political  rights.  One  of  the 
peculiar  properties  of  a  corporation  is  the  power  of  perpetual 
succesaon ;  for,  in  judgment  of  law,  it  is  capable  of  indefinite 
duration.  The  rights  and  privileges  of  the  corporation  do  not 
determine,  or  vary,  upon  the  death  or  change  of  any  of  the  in- 
dividual members.  Tbey  continue  as  long  as  the  corporation 
endures. 

It  is  sometimes  said  that  a  corporation  is  an  immortal  as  well 
as  an  invisible  and  intangible  being.  But  the  immortality  of  a 
corporation  means  only  its  capacity  to  take  in  perpetual  succes- 
sion BO  long  as  the  corporation  exists.  It  is  so  far  from  being 
immortal,  that  it  is  well  known  that  most  of  the  private 
corporations  recently  created  by  statute  *  are  limited  in  *  268 
duration  to  a  few  years.  There  are  many  corporate  bodies 
that  are  without  limitation,  and,  consequently,  capable  of  con- 
tinuing so  long  as  a  snccession  of  individual  members  of  the  cor- 
poration remains  and  can  be  kept  up. 
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It  was  chiefly  for  the  purpose  of  clotliiag  bodies  of  men  in  suc- 
cession with  the  qualities  and  capacities  of  one  HiDgle,  artificial, 
and  fictitious  being,  that  coi-porationa  were  originally  invented, 
and,  for  the  same  convenient  purpose,  they  have  been  brought 
lai^ely  into  use.  By  means  of  the  corporation,  many  individuals 
are  capable  of  acting  in  perpetual  succession  like  one  single  indi- 
vidual, without  incurring  any  personal  hazard  or  responsibility,  or 
exposing  any  other  property  than  what  belongs  to  the  corporation 
in  its  legal  capacity. 

1.  Of  tb»  HiAtdTj  of  Coiporatloiu.  —  Corporations,  private  as  well 
as  public  or  municipal,  were  well  known  to  the  Roman  law,  and 
they  existed  from  the  earliest  periods  of  the  Roman  republic,  (a) 
It  would  appear,  from  a  passage  in  the  Pandects,  (i)  that  the 
pi-ovisions  on  this  subject  were  copied  from  the  laws  of  Solon, 
who  permitted  private  companies  to  institute  themselves  at 
pleasure,  provided  they  did  nothing  contrary  to  the  public  law. 
But  the  Romans  were  not  so  indulgent  as  the  Greeks.  They 
were  very  jealous  of  such  combinations  of  isdividuala,  and  they 
restrained  those  that  were  not  specially  authorized ;  and  every 
corporation  waa  illicit  that  was  not  ordained  by  a  decree  of  the 
senate  or  of  the  emperor,  (c)  CoUegia  lieitay  in  the  Roman  law, 
were,  like  our  incorporated  companies,  societies  of  men  united 

(a)  They  werp  known  to  the  Twehe  Tit1)le«,  for  that  eftriy  code  allowed  privMe 
eompaniei  to  make  their  own  b;-Uwi,  prorided  the;  were  not  incoiuisteiit  with  the 
public  Uw      Vide  npnt,  1.  62i,  Table  Bth. 

ibt  Dig.  47.  82.  4.  Bee  mlio  8  St.  John  on  the  lUnnen  of  Aodeiit  Qntot,  Tfl, 
77.  The  free  lUitei  of  Oieeo,  lubuqnently  to  the  period  of  the  heroic  *gt,  were 
merely  citiea  with  their  dUtricti,  end  with  Internal  constitutions  of  their  own,  and 
po*w«iD(r  the  eiclaaive  manaftement  of  their  own  concerns.  The  confederation  of 
ddea  wai  for  mutual  defence.  Heeren  on  the  Political  Hiatorj  of  Ancient  Greece,  ed. 
Oxford,  1881.  The  people  of  Attica,  under  the  division  of  tribe*,  were  In  a  degree 
distinct  and  independent  corporations.  They  had  each  their  lespectlre  head*  or  presi- 
dents, and  enjoyed  the  right  of  deliberating  and  deciding  in  common  upon  matters 
connected  with  their  own  interests,  and  of  frmmbig  any  miet  and  regulations  for  them- 
•elTes,  provided  they  were  not  al  Tariance  with  the  laws  of  the  whole  state.  See 
Scbomau's  Dluertatlon  on  the  Asaemblle*  of  the  Athenians.  846,  where  he  refen  to ' 
Gain*  De  Collegiis,  lib.  4,  D.  The  Demi  were  subdivitlons  of  the  tdbea,  and  they  had 
each  their  respective  maglttrates,  their  own  independent  property,  their  common 
treasury,  and  i^neral  meetings  or  assemblies  for  deliberation  and  dedtion  oa  their 
ownaftaln.  It  was  necessary  for  every  cdtizen  of  Attica,  whether  genuine  or  adopted, 
to  belong  to  some  one  Demni,  and  to  have  his  name  enrolled  in  its  register.  lb.  863, 
3S6.  These  civil  and  political  Institutions  bear  some  analogy  to  the  counties,  citiM, 
and  10W1U  in  our  AmeilcMi  Matee. 

(c)  Dig.  47.  23.  3.  I. 
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for  some  useful  bttamesB  or  porpose  with  power  to  act  like  a 
BiDgle  indiTtduat ;  aud  if  they  abtued  their  right,  or  assembled 
for  B,oj  other  purpose  than  that  expreaaed  in  their  charter, 
*  thej  were  deemed  Ulicita,  aud  maoy  laws,  from  the  time  *  269 
of  the  Twelve  Tables  down  to  the  times  of  the  emperors, 
were  passed  against  all  illicit  or  onauthorized  companies,  (a)  In 
the  1^  of  Augustas,  as  we  are  informed  by  Suetonins,  (fi)  cer- 
tain corporations  had  become  nurseries  of  faction  and  disorder ; 
and  that  emperor  interposed,  as  Julius  CsBsar  had  done  before 
him,  (c)  and  dissolved  all  but  the  ancient  and  legal  corporations 
—  euncta  eolUgia,  prceter  aatiquitiis  eorutituta  dutraxU.  We  find, 
also,  in  the  younger  Pliny,  (<2)  a  singular  instance  of  extreme 
jealousy  indulged  by  the  Roman  govemment  of  these  corpora- 
tions. A  destructive  fire  in  Nicomedia  induced  Pliny  to  recom- 
mend to  the  Emperor  Trajan  the  institution,  for  that  city,  of  a 
fire  company  of  one  hundred  and  fifty  men  (^eollegium  fahrorutn), 
with  an  aasnrance  that  none  but  those  of  that  business  should 
be  admitted  into  it,  and  that  the  privileges  granted  them  should 
not  be  extended  to  at^  other  purpose.  But  the  emperor  refused 
to  grant,  and  observed  that  societies  of  that  sort  bad  greatly  dis- 
turbed the  peace  of  the  cities ;  and  he  observed,  tiiat  whatever 
name  ha  gave  them,  and  for  whatever  purpose  they  might  be 
instituted,  they  would  not  fail  to  be  miaobievous. 

The  powers,  capacities,  and  incapacities  of  corporations,  under 
the  English  law,  very  much  resemble  those  under  the  civil  law  ; 
and  it  is  evident  that  the  principles  nf  law,  applicable  to  corpora- 
tions under  the  former,  were  borrowed  chiefly  from  the  Roman 
law,  and  from  the  policy  of  the  mnnicipal  corporations  established 
in  Britain  and  the  other  Roman  colonies,  after  the  countries  had 
been  conquered  by  the  Roman  arms.  Under  the  latter  system, 
corporations  were  divided  into  ecclesiastical  and  lay,  civil  and 
eleemosynary.  They  could  not  purchase  or  receive  donations  of 
land  without  a  license,  nor  could  they  alienate  without 
jnst  cause.  These  restraints  *  bear  a  striking  resemblance  *  270 
to  tiie  mortmain  and  disabling  statutes  in  the  English  lav. 
They  oould  only  act  by  attorney ;  and  the  act  of  the  majority 

(a)  TarlM'i  rammti  of  Um  QtU  Iaw,  6ST-6Ta 

|b)  Ad.  Aag.  82. 

(e)  floet  J.  CcMr,  49. 

14)  B^bt.b.10;  Lenm,^«. 
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boand  the  whole ;  and  tiiej  were  diasolved  by  death,  surrender, 
or  forfeiture,  as  with  us.  (a)  Corporations  or  colleges  for  tlm 
advancenieiit  of  learniDg  were  entirely  unknown  to  the  ancienta, 
and  they  are  the  fruite  of  modem  invention.  But  in  the  time  of 
the  latter  emperors  the  professors  in  the  different  sciences  began 
to  he  allowed  regular  salaries  from  the  government,  and  to  hf- 
come  objects  of  public  regulation  and  diiicipline.  By  the  close 
of  the  third  century  these  literary  establishments,  and  particu- 
larly the  schools  at  Rome,  ConstanUnople,  Alexandria,  and 
Berytus,  assumed  the  appearance  of  public  institutions.  Privi- 
leges and  lionors  were  bestowed  upon  the  professors  and  stu- 
dents, and  they  were  subjected  to  visitation  and  inspection  by 
the  civil  and  ecclesiastical  powers,  (i)  It  was  not,  however, 
notil  after  the  revival  of  letters,  or  at  least  not  until  the  18th 
century,  that  colleges  and  universities  began  to  confer  degrees, 
and  to  attain  some  portion  of  the  authority,  influence,  and  solidity 
which  they  enjoy  at  the  present  day.  (c)  The  erection  of  civil 
or  municipal  corporations,  for  political  and  commercial  purposes, 
took  place  in  the  early  periods  of  the  history  of  modem  Europe. 
Nor  were  they  unknown  to  the  ancient  Romans,  for  their  do- 
minion was  composed  of  numerous  cities  or  municipal  corpora- 
tions. (<j)  Cities,  towns,  and  fraternities  were  invested  with 
corporate  powers  and  privileges,  and  with  a  laige  civil  and  crim- 
inal  jurisdiction.  These  immunities  were  sought  after  from  a 
spirit  of  liberty  as  well  as  of  monopoly,  and  created  as  barriers 
i^aiiist  feudal  tyranny.  They  afforded  protection  to  com- 
merce and  the  mechanic  arts,  and  formed  some  counterpoise 
to  the  exorbitant  powers  and  unchecked  rapacity  of  the  feu- 
dal  barons,  (e)     By   this  means,  order  and  security,   industry, 

(a)  1  BrawD'a  Civil  nod  Adm.  L«w,  142, 143 ;  Wood'*  lut.  ot  the  Ciiil  Uw, 
184. 

(b)  1  Bra.  aril  U«r,  161, 162-104. 

(c)  lb.  151, 162,  note. 

(i)  Thehlitorjof  the  conquenof  the  worldbyRame,  Mj*  U.Gniiot,  Id  till  Bis- 
tOTj  of  the  CiTillniUon  of  Europe,  ed.  Oxford,  42,  ii  the  history  ot  the  conqueat  and 
foDodatloD  of  n  THst  number  of  cities.  In  [he  Roman  world  there  wks,  u  U>  Europr. 
•n  ilnioit  eiclntive  preponderance  of  cltiei,  and  an  ahaence  of  ra>untT7  popnlalioni 
Rod  dwellings.  It  wai  a  great  coalitioD  of  mnnlcipslitiea,  once  free  and  independent 
(for  dtle*  were  ttates),  and  whose  poweri,  upon  tbeir  conqueat.  were  trantferred  to 
tbe  oentral  goremment  and  municipal  soTcreigrit}'  ot  Rome. 

(<)  Hallam,  on  the  Middle  Ages,  1.  106-171,803,804.  The  corporation  of  the  dtj 
of  London  had  its  pri*ilege«  and  the  righti  of  its  freemea  wcnred  tif  a  piOTlaioa  In 
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*  trade,  and  the  arte,  revived  in  Italy,  France,  Spain,  Ger-  *  271 
many,  Flanders,  and  England ;  and  to  the  institution  of 
civil  or  political  corporations,  with  lai-ge  charter  privileges,  may 
be  attributed,  in  Bome  considerable  degree,  the  introduction  of 
regular  government  and  stable  protection,  after  Europe  had,  for 
many  aged,  been  deprived,  by  the  inundation  of  the  barbarians, 
of  all  the  civilization  and  science  which  bad  accompanied  the 
Roman  power,  (a) 

But  although  corporations  were  found  to  be  very  beneficial  in 
the  earlier  periods  of  modern  European  history,  in  keeping  alive 
the  spirit  of  liberty,  and  in  sustaining  and  enooun^ng  the  efforts 
for  social  and  intellectual  improvement,  their  exclujiive  privileges 
have  too  frequently  served  as  (monopolies,  checking  tlie  free  circu- 
lation of  labor,  and  enhancing  the  price  of  the  fruits  of  industry. 
Dr.  Smith  (i)  does  not  scruple  to  consider  them,  throughout 
Europe,  as  generally  injurious  to  the  freedom  of  trade  and  the 
progress  of  improvement,  (c)     The  propensity,  in  modem  times, 

Hagnk  Charta.  It  ii  ilatcd  in  GUatille,  b.  6,  c.  fi,  thKt  If  a  villein  remuned  for 
a  jeai  and  a  day  in  any  privileged  town,  which  had  francbltM  bj  preicriptioD  or 
charter,  he  Itecame  thenceforward  a  free  member  of  the  corporation.  See  alio 
Bracton,  lib.  1,  c.  10,  lec.  S,  f.  6,  b.  One  of  the  lawi  of  Witliam  the  Conqueror  ntt 
to  tiK  ume  eftpct ;  and  tijii  ciutom  prerailed  equally  In  France  and  Scotland,  and 
boronglu  everjwhere  became  the  cradlei  of  freedom.  Lord  Coke  (Co.  Litt.  137,  b) 
■■jl  that  ni)iaumi«aion,  among  other  algnificalioni,  meant  tlie  IncoiporAting  of  a  diad 
lo  be  free  of  a  company  or  body  politic,  as  a  freeman  of  a  city,  or  bnrgew  of  a  bor- 
oogh.  Mewn.  Merewether  and  Stepliens,  in  their  History  of  BorougliR  and  Ha- 
Didpal  Corporations  in  the  United  Kingdom,  i.,  Introdaction,  Londnn,  1686,  contend 
Ibat  there  were  no  municipal  incorporations  until  the  reign  of  Henry  TV.,  though 
boronghi  exiited  in  England  from  the  earliest  period ;  uid  the  burgesses  were  the 
pennanent.  free,  and  pririleged  inhabitants  and  householders  iwom  and  enrolled  at 
the  court  leet.  The  terms  cerporation  and  body  eorporaie  first  appeared  in  the  reign  of 
neni7  IV.,  in  any  public  document.  The  first  charter  of  incorporation  to  a  monidpal 
body  was  granted  under  Henry  TI.  Afterwards,  under  Edward  IV.,  tite  doctrine 
was  ftrtt  advanced  in  the  common  pleas,  that  the  existence  of  corporatioDs  mi^t  be 
inferred  from  the  nature  of  the  grant,  without  wotds  of  Jncorporation.     lb.  Int.  B4. 

{a)  Smith's  Inquiry  into  (he  Wealth  of  Nations,  i.  806-Wl ;  Robertaon's  Chas.  V. 
).  81,  S4  ;  Hallam,  on  the  Middle  Agea,  1. 78-80  ;  Prescott's  History  of  Ferdinand  and 
Isabella,  I.  Int  14-18,  63-66.  The  Castilian  cities  in  Spain  anticipated  the  dtiea  of 
It^y,  France,  England,  and  Germany,  in  the  acquialHon  of  valuable  prirllegea  and 


{b)  Liqniiy,  i.  62,  121,  ISO,  ISE,  188, 403. 

(e)  Tlie  monopoly  or  reatrictiTe  syitem  which  protected  the  iadnstry  of  privileged 
InditldiMls,  by  conflntng  the  exerdse  of  business  as  trader*,  roannfactorert,  and 
mechanics,  to  persons  licensed,  or  who  had  midergane  apprenticeships  and  eiamina- 
ItoDs,  deatroyed  free  competition  and  perfecUon  in  tile  mechanic  arts.  The  policy 
aiill  prerails  in  many  parti  of  cmitinental  Bnrope,  and  in  considerable  vigor  In 
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has,  however,  been  to  multiply  civil  ccHpontions,  especially  in  the 
Uuited  States,  where  they  have  increased  iu  a  rapid  manner  and 
to  a  moat  astoDishing  extent  The  demand  for  charters  of  incor- 
poration is  not  merely  for  municipal  purposes,  but  usually  for  the 
more  piivate  and  special  object  of  assisting  individusls  in  their 
joint-stock  operations  and  enterprising  efforts,  directed  to  the 
bosincBs  of  commerce,  manuraotureB,  and  the  vaiious  detailit  of 
internal  improvement.  This  brancli  of  juiisprudence  becomes, 
therefore,  an  object  of  curious  as  well  as  of  deeply  interesting 
research.  The  multiplication  of  corporations,  and  tbe  avidity 
with  which  they  are  sought,  have  arisen  in  consequence  of  the 
power  which  a  large  and  consolidated  capital  gives  them  over 
business  of  every  kind  ;  and  the  facility  which  the  incorporation 
gives  to  the  management  of  that  capital,  and  the  security  which  it 
affords  to  the  persons  of  the  members,  and  to  tbeir  propeily 

*  272  not  vested  in  the  corporate  *  stock.    The  convention  of  the 

people  of  New  York,  when  they  amended  their  constitution 
in  1821,  endeavored  to  check  the  improvident  increase  of  corpor 
rations,  by  requiring  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  to  ever}'  bill  for  ere- 
ating,  continning,  altering,  or  renewing  any  body  politic  or  cor- 
porate, (a)     Even  this  provision  seems  to  have  failed  in  its 

Sweden.  LiiDg**  TnTelt  In  Sweden,  in  1838.  In  England,  tbe  lUtnla  ooocernlng 
tnoaopoliei,  of  21  Jamea  I.,c.  8,  which  wm  b  mRgna  charts  for  BriElih  iadoMtrj,  wai 
»  (leclknlorf  act,  and  declared  that  all  manopoliei,  anJ  all  llcenaei,  charten,  granli, 
lettere-palent,  Ac.,  "  Co  an;  personi  or  bodiei  politic,  for  the  lole  buying,  lelUag, 
making,  working,  or  niing  anything  within  the  realm,"  were  unlawful  and  Toid,  with 
the  exception  of  pat«nt«  for  twenty^one  jetn  for  inrentiona,  &c.,  and  of  reited  cor- 
porate right*  relaCire  Co  trade.  Thia  atatule,  laja  Mr.  Hume,  contained  a  nobU 
principle,  and  aecnred  to  everj  aubject  unlimited  freedom  of  action,  proTided  ba  dM 
no  injarr  to  other*,  nor  rlolated  itatuCe  law. 

(a)  Tbii  proviaion,  It  baa  been  aald,  only  applied  to  private,  and  did  not  applj  to 
public  or  municipal  corporadona.  Ndaon,  Cb.  J.,  in  Tbe  People  b.  Horria,  18  Wend. 
825;  Walworth,  Cb.,  in  Wamer  ».  Been,  3i  Wend.  126;  Pnrdj  ■.  The  People, 
4  Hill  (N.  T.),  891.  But  it  wt*  decided  bj  the  Snjxvme  Court  of  New  Toik,  in  De 
Bow  e.  Th«  Peofde,  1  Denio,  I,  and  by  the  Court  of  Erron  in  the  caae  of  Patij  p. 
Tbe  People,  that  the  conititutlonal  check  extended  to  all  eorporatlona,  whether  p«Uic 
or  prirate ;  and  that  to  aacert^n  whether  a  bill  requiring  a  rote  of  two  thii^  of  each 
houie  wai  properly  paaaed,  the  court*  may  look  beyond  the  printed  atatntc-book,  to 
the  original  certificate*  Indoraed  on  the  bill,  and  even  to  the  jonmali  kept  by  the 
two  houae*.  The  oonitltution  of  Michigan  reqnirea  the  anent  of  two  thirda  of  the 
memben  of  each  hoiue  of  the  leglalature  to  every  act  of  incorporation.  The  conall- 
tntioa  of  New  Jereey  al*o  r^oirea  three  fifth*  of  the  member*  elected  to  each  houae 
to  pui  any  charter  for  bank*  or  moneyed  corporationt,  and  all  auiih  charters  to  be 
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purpose ;  for  in  the  session  of  182S,  being  the  first  Bession  of  the 
l^isUture  under  operation  of  this  obeok,  there  were  thirt^nine 

Untiled  to  ft  term  not  exceeiUog  twentj  jemn.  The  reriied  coDstitation  of  New  Tork, 
in  IMS,  imposed  further  reitnunts  npon  the  creation,  and  further  reeponiibilitiea 
upon  the  dutie«,  of  corporationa-  It  declared  that  corporatioiu  might  be  formed  under 
general  lairi,  l>ut  *hould  not  lie  created  by  ipecial  act,  except  far  muniuipal  purposei, 
and  in  cam  where,  in  the  judgment  of  the  tegJBlalure,  general  lawi  would  not  enable 
them  to  attain  Iheir  object.  The  term  "corporation  "In  the  article  waj  to  beconstrued 
to  inclnde  all  auocialioos  and  jiiinC-Btock  companies  having  any  of  the  power*  and 
privileges  of  corpoTfttioni  not  posaeMed  by  individuaU  or  partnenhipa.  No  act  wa« 
to  b«  puaed  granting  an;  tpecial  cijarler  for  banlcing  pnrpo*e>,  but  corporations  amy 
b«  formed  for  inch  purpoaei  nodcr  general  laws.  The  legislature  may  provide  for 
the  regiitry  of  all  bills  and  notes  issued  aa  mane}',  and  require  ample  security  for  tlie 
redemption  of  them  in  spede.  The  stockholder*  In  every  corporation  and  Jolut-stock 
•stodation  for  banking  purpoio,  iMulng  note*  of  any  Iflnd  to  circulate  ai  money, 
after  the  lit  of  January,  1860,  are  to  Iw  individoally  responaible,  to  the  amount  of 
their  respective  sliares  therein,  for  oU  Its  debts  and  liabilities  contracted  after  that 
day.  In  cue  of  iusolvraicy  of  any  bank  or  banking  anociation,  tlie  bill-holders  to 
Iiave  preference  over  all  other  creditors.  Constitution  of  N.  Y.  ot  1&16,  art.  8.  The 
consdtation  makes  It  the  duty  of  the  legislature  to  provide  for  the  orgsoization  of 
citlei  and  incorporated  villages,  and  to  restrict  thdr  power  of  taxation,  asseasment, 
borrowing  money,  contracting  debts,  and  loaning  their  credit,  so  as  to  prevent  abtuea 
thereof.  So  tbc  legislature  itself  la  prohibited  from  giving  or  loaning  In  any  manner 
tlie  credit  of  the  state  to,  or  in  aid  of,  any  individnal,  ataociatlon,  or  corporation. 
Const,  art  7,  sec  9.  There  has  been  a  conalanCly  increasing  prejudice  in  this  coantry 
ngalnst  civil,  and  especially  moneyed,  corporations,  ever  since  President  Jackion, 
during  his  adminlstratloD,  commenced  and  carried  on  an  unrelenting  hostility  to  tlie 
Bank  uf  the  United  States,  and  which  termioaled  in  the  final  extinction  of  that  bank. 
The  constitution  of  Wisconsin,  established  in  IMS,  went  to  the  ntoMat  extreme  in  il* 
hoatillty  to  all  banking  tna^tutions.  It  declares  that  tliere  aitall  be  no  bank  of  iaane 
witliin  that  state ;  that  the  legislature  shall  not  have  power  to  authorize  or  incorporate 
any  Inatltntkm  having  any  banking  power  or  privilege,  or  confer  any  banking  power 
or  privilege  on  any  Institution  or  penon  ;  that  no  corporation  or  person  within  tliat 
stale,  under  any  pretence,  shall  make  or  isane  any  paper  money,  note,  bill,  certificate, 
or  other  evidence  of  debt,  intended  to  circulate  aa  money ;  tliat  no  corporation  wicliln 
that  state,  under  any  pretence,  shall  exercise  the  business  of  recelvmg  the  deposits  of 
money,  making  diaconnts.  or  buying  or  selling  bills  of  exchange,  or  do  any  other 
banking  business  whatever;  that  no  liaok,  or  agency  of  any  bank  or  banking 
institution  In  or  wlthont  the  United  Suies,  shall  be  established  or  maintained  in  that 
stale ;  that  it  shall  not  be  lawful  to  drcolste  wilhlo  the  slate,  after  1S47,  any  paper 
money,  note,  bill,  certlflcate,  or  other  evidence  of  debt,  lea*  than  the  denomination  of 
$10,  and,  after  1810,  leu  tlutn  9*^;  and  the  le^lature  I*  required  forthwith  toenacl 
adequate  penalties  for  ttte  punisbmetit  of  all  violations  and  evasions  of  the  pro- 

The  constmctioD  of  the  restrictive  clause  In  the  constitution  of  New  Tork,  of  IKl, 
received  a  learned  dlsctMuon  and  great  consideration  in  the  cases  of  Warner  v.  Beers, 
prettdent  of  the  North  American  TrasI  and  Banking  Company,  and  of  Bolander  v. 
Stevens,  president  of  the  Bank  of  Commerce  In  New  York ;  23  Wend.  108.  Those 
tnstltntlons  were  voluntary  asMMdations  of  Individuals,  formed  under  the  provisions 
of  the  act  of  New  Tork  of  April  IB,  1SS8,  mtitl«d  "  An  act  to  anthoriie  the  businea* 
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new  private  companies  incorporated,  beeides  numerous  other  actd, 
amending  or  altering  chtirters,  The  vai-ious  acta  of  iucorporatioa 
of  pi-ivate  companies  for  banking,  manufacturing,  literary,  chari- 
table,  and' insui-ance  purposes ;  for  turnpike,  and  railroads,  and 
toll  bridges ;  and  for  many  other  objects  upon  which  private  in- 
dustry, skill,  and  speculation  can  be  freely  and  advantageously 
employed,  —  constitute  a  mighty  mass  of  ohai-ters,  which  occupy 
a  large  part  of  the  volumes  of  the  statute  Uw  in  almost  every 
state.  (6)     AU  these  incorporations  are  contracts  between  the 

ol  buikiog."  and  which  Mt  allowed  the  volantM}'  creation  of  an  indeSnite  number  of 
■uch  aasociationa,  at  the  pleaiiire  of  toy  peraooi  who  might  auocUte  for  the  purpote, 
upon  the  term*  preacrilied  by  tlie  itatute.  The  great  qutttion  raiud  in  thoae  ca*e« 
wai,  whether  thoae  higtitutioni  were  corporatiotu  within  the  purTiew  of  the  oanttilu- 
tion,  Tequiring  the  asaent  of  two  Uiirdi  of  the  memben  elected  to  each  branch  of  the 
legiilature,  to  every  bill  creating  any  body  politic  or  corporate ;  and  the  statute  in 
that  caae  did  not  appear  to  hare  been  pa«ged,  and  did  not,  in  fact,  pan  by  auch  aa 
oilarged  majority.  The  decision  of  the  Court  of  Errors,  on  a  writ  of  error  from  tlia 
Sopreme  Court,  on  ttie  Tth  of  April,  1B40,  wai,  that  tlie  Banking  Act  was  conatitu- 
tionaliy  passed,  though  ii  did  not  receiTo  the  assent  of  two  thirds  of  the  memben 
elevt«d  to  eauli  branch  of  the  legislature,  and  that  the  aasociation*  formed  under  the 
act  were  not  bodies  politic  or  corporate  vilAin  tiumeanlagq/'  Uttam^iliaiQii.  It  seemed 
to  tie  admitted.  In  the  opinion  given,  that  the  restrictive  clanseliad  not  answered  tlie 
policy  which  dictated  it.  It  was  conridered  that  tit  tpiril  and  mttatiag  of  the  nttriaiBt 
douis  was  to  guard  against  tiie  increase  of  Joint^touk  corporations,  for  banking  and 
other  porpoaea  of  trade  and  profit  to  the  corpomton,  with  exclusive  privileges,  not 
enjoyed  by  the  dtisensat  large,  —  that  although  those  banking  associations  had  many 
of  the  distinguish mg  diaracteristics  of  corporatioo*,  they  did  not  come  within  the 
Ime  legal  hiterpretationi,  and  atiL  less  within  tkt  tpirit  and  Jnign  of  tAs  ralritlitt 
dmue.  The  statnte  conferred  tlie  power  of  free  banlcing,  and  did  not  create  any 
monopoly,  nor  secure  to  any  association  privileges  which  might  not  be  enjoyed  in 
the  same  manner  by  all  othen,  nor  place  them  beyond  the  entire  control  of  the  legis- 
lature. This  decisiiMi  of  the  Conrt  of  Errors  was  received  and  confirmed  on  the 
principle  of  iten  ifEcisu,  in  a  sulisequent  writ  of  error  from  the  Supreme  Conrt  lo 
that  conrt,  in  December,  1B46,  In  the  case  of  Qifford  d.  Livingston,  2  Dcnio,  880. 
Bat  though  theae  associations  aie  not  csrporatioai  within  tht  tpuii  and  mtatuag  of  lis 
rotnctiiw  tiaum  in  the  constitution,  requiring  tlie  assent  of  two  lliirds  of  the  members 
of  each  branch  of  llie  le^siatnre  to  pasi  a  corporation,  yet  it  is  held  that  they  are,  to 
all  otter  intents  and  purposes,  corporations,  and  as  such  liable  to  taxation  on  their 
ca[dtal,  if  deriving  any  Income  or  profit  from  it.  like  utiier  corporations.  The  People 
-.  Asseason  of  Walertown,  1  Hill  (N.  T.),  6Ifi ;  The  People  n.  The  Superviaora  of 
Niagara.  4  Hill  (N.  T.),  'Si.  See  also  infra,  iii.  26,  for  a  British  statute  founded  on 
similar  principles  hi  the  creation  of  joint-stock  companies.  The  above  decision,  in 
4  Hill,  was  affirmed  on  error  in  the  same  case  in  T  Hill  (N.  T.),  604. 

(6)  The  lawi  of  Hatsachusetts  give  the  greatest  facility  to  the  creation  of  bodh>* 
politic  and  corporate.  "  When  any  lands,  wharves,  or  other  real  estate  sre  held  in 
common  by  five  or  more  proprietors,  they  may  form  themselves  into  a  corporation." 
Revised  Sututes  of  1836,  pt.  1.  tit.  13,  c.  43,  sec.  1.  So  In  New  York,  by  atatute  In 
1811  (and  which  li  still  in  force),  manufacturing  corporations  may  be  created  by  the 
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gOTenimeiit  and  the  company,  which  caonot  ordinarily  be  affected 
by  legislative  interference ;  and  it  has  accordingly  been  attempted 
to  retain  a  control  over  these  private  corporations,  by  a  clause, 
now  usually  inserted  in  the  acts  of  incorporation,  that  "  it  shall 
be  lawful  for  the  legislature,  at  any  time  hereafter,  to  alter, 
modify,  or  repeal  the  act."  (^e)  With  this  general  view  of  the 
rise  and  progress  of  corporations,  I  shall  proceed  to  a  more  par- 
Ucnlar  detail  of  the  general  principles  of  law  applicable  to  the 
subject.  (<i) 

mere  uiocialioD  of  Sts  or  more  peraoDi  flling  k  certlScate  deaiBiuiting  their  name, 
cai^tal,  object,  and  locntion.  AaimilkrUw  was  passed  in  Uictiigaii  and  in  Connecticut 
la  16S7.  Tha  inereaM  of  corporation!.  In  aid  of  priTate  indiutrr  and  enterpriae,  ba« 
kept  pace  in  eyerj  part  of  oar  country  witb  the  Increase  of  wealth  and  improre- 
meot.  TheMa>iachuiet»legiilatQTe,for  instaace,  in  theieuionof  1837,  incorporated 
upward!  of  McreDlj  manafactoring  auocUtion*,  and  made  perhaps  forty  other  cor- 
poTBtioni  Tela  ting  to  Ininrance,  roMli,bridge!,academiei, and  religious  objects.  And 
in  1S38,  the  legislatmv  of  Indiana  authorised  any  twenty  or  mora  dtiieni  of  any 
county,  on  tlirce  weeki'  prerioui  pablic  notice,  to  organize  UJeraselvei,  and  become 
an  agricultural  society,  with  corpomte  and  politic  powen;  and  the  inhabitants  of  any 
and  ereiy  town  or  village  may  incorporate  tbemselrea  lor  the  Instltation  and  manago> 
nwnt  of  a  public  library.  In  Fetmsylvauia,  the  courts  of  quarter  sessions,  vilh  tit 
amaarauxo/lht  grand  juri/ of  Uuamintji,xa%y  incorporale  towns  and  village!  ;  Furdoo't 
Dig.  ISO;  and  literary,  cliaritable,  or  religious  associations  and  flre  companies  majr 
be  incorporated  nndcr  tlie  sanction  of  the  Supreme  Court.     lb.  168, 172. 

(e)  In  UaaMchuietIs,  tbere  is  a  standing  statnte  prorision,  tiiat  erery  act  of 
incorporation  wliicli  slronld  be  tliereafCer  passed  shall  at  all  times  be  subject  to 
amendment,  alterstioo,  or  repeal,  at  the  pleasure  of  the  legislature,  unleM  tliere 
should  be  in  the  same  act  an  express  prorision  to  the  contrary.  Act  of  1630; 
BeTised  Statutes  of  1B36.  In  North  Carolina,  all  bodie*  corporate  are  limited  to 
Uiirty  years,  unless  otberwise  specially  declared.  Revised  Statutcsof  Korth  CarolitM, 
1B87.  In  New  York,  it  is  held,  and  very  correctly,  that  though  a  charter  of  incor- 
poration cannot  pass  without  the  assent  of  two  thirdsof  llie  member*  of  each  house, 
it  cannot  be  altered  without  the  like  assent,  notwithstanding  the  cliarter  contains  a 
reserration  of  a  power  in  the  legislature  to  alter,  modify,  or  repeal  the  charter  at 
pleasure;  for  that  reserration  conferred  no  new  power,  but  was  only  to  retain  the 
power  which  the  legislature  then  bad  over  the  subject.  Com.  Bank  of  BofEalo  v. 
Bparrow,  2  Denio,  97. 

(li)  There  has  been  a  dtipoaition  in  some  of  the  states  to  change,  <n  an  easentjal 
degree,  the  character  of  private  Incorporated  companies,  by  making  the  member* 
personally  responaiblo  in  certain  events,  and  to  a  qualified  extent,  for  the  debts  of  the 
company.  Tliis  is  intended  as  a  check  to  Improvident  conduct  and  abuse,  and  to  add 
to  the  general  secnrity  of  creditors ;  and  the  policy  lias  been  pursued  to  a  roodemla 
and  reasoDable  degree  only,  in  Rhode  Ishind,  New  York,  Maryland,  and  South  Caro- 
lina. Bnt  In  Massachusetts,  by  a  series  of  statutes,  passed  in  1806,  1818, 1821,  and 
1B2T,  an  unlimited  personal  responsibility  was  Imposed  upon  the  memberi  of  manv- 
facturing  corporations,  equally  as  in  the  case  of  commercial  partnerships.  [Se« 
Barre  Bank  v.  Hingham  Manufactnring  Co.,  127  Mass.  663.)  The  wisdom  of  the 
policy  has  been  strongly  questioned  (Amer.Jorlit,  11.92,  art.  6;  id.  iv.  307);  and,  on 
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*  27S         2.  *  Of  tb»  vwlona  Kinds  of  Ct>ip«»»Hon»,  and  how  oroatod. 

—  Corpontiona  are  divided  into   aggregate   aad  aole.  (a) 

the  other  tuud.  It  hu  been  lapported  hj  high  autlioTitf  (Farker,  C.  J.,  IT  Mais.  834|: 
•nd  whether  it  be  well  or  ill  founded,  it  U  admirabl]'  well  calculated  to  cure  all 
ondue  avidity  for  chartera  of  iDcorporattoni.  This  imlimiled  personal  revponu- 
Ulity  waf  reetrained  by  ilatute  in  \VS&  and  1830,  and  the  reapomibiUtj  applied 
0DI7,  In  the  ca*e  of  banlii,  to  the  itooklMlder*  at  the  time  of  loM,  by  [Di*maaage- 
rnent  of  the  directon,  or  for  ouCitandiog  bilU  at  the  time  the  charter  expires. 
They  are  made  liable  in  their  Individual  eapadliei  tuAj  to  the  extent  of  the  stock 
they  may  bold  in  tlie  bank  at  the  time  of  the  abu»e,  or  at  the  time  of  llie  expiration 
of  the  charter.  This  proTision  waa  continued  by  the  HasMchnsctti  Revised  Stat- 
ute* of  183S,  p.  312,  sec.  BO,  31,  and  hat  been  eaientialty  adopted  by  statute  In  New 
Hampshire,  in  1S37,  in  retpect  to  mannfactuilng  corporations.  Persons  holding 
stock  in  corporations  at  tradea  for  otiiers  are  especially  exempted  from  personal 
reapoiMiUlity.  Act  of  Mass.  1838.  The  penonat  lUbllilr  of  the  atockholder*  doc* 
not  enable  the  creditors  to  sue  them.  It  Is  the  biuineM  and  duty  of  the  corporation, 
enforced  by  hill  Id  equity  in  lis  name,  to  compel  paymenti  from  individnal  itock- 
holden.  [SeeTerry  ii.  Uttle,  lOlU.  8.216;  Hatch  f.  Dana,  lb.  ii05;I  Baker  ■>.  Atlaa 
Bank,  9  Mete.  182.  In  Percy  ■>.  MiUaudon,  20  Martin,  88,  directors  of  a  bank  wen 
held  personally  reaponsible  to  the  stockholden  for  gross  negligence  or  wanton  dls- 
r^sid  of  duty.  Hie  statutes  of  Michigan,  in  1837,  18S8,  go  further,  and  make  the 
directon  liable  for  the  amount  of  indebledneu  of  an  insolvent  bank ;  and  itock- 
holdera  are  made  liable,  secondarily,  in  proportion  to  tlie  amount  of  thetr  stocka. 
See  Angell  &  Ames  on  Corporations,  646-G64,  Sd  ed.,  relative  to  the  peraonal 
reeponsfbility  of  corpoiators  under  state  statutes. 

In  EngUnd,  the  lUtute  of  4  &  &  Wm.  IV.  c.  H,  recithig  6  Geo.  tV.  c.  91,  by 
which  the  king  was  enabled  to  render  the  members  of  any  corporation,  thereafter 
created,  individually  liable  for  its  contracts,  enacted  that  the  king,  after  three  montha' 
notice  In  the  gazette  of  hia  hitention,  might,  by  letters  patent,  grant  to  any  company 
oraisodation,  for  any  trading,  charitable,  literary,  or  other  purpose,  corporate  powers, 
subject  to  anch  conditious  for  the  prevention  of  abuses  in  the  management  of  their 
aft^n,  the  aecurity  of  creditors,  and  the  protection  of  the  public,  as  the  king  may 
see  fit  to  impose ;  but  no  execution  upon  any  judgment  or  decree  to  issue  without 
speclalleave  of  the  court,  after  notice  of  the  persons  to  be  charged,  nor  after  tha 
expbatlon  of  three  years  after  auch  person  shall  have  ceased  to  have  been  a  membo' 
of  the  company.  See  also  itifin,  iii.  27,  note.  By  the  statutes  of  B  ft  6  Vict.,  for 
consolidating  in  one  act  the  proviaions  reapecting  the  conatitulion  af  Incorporated 
companies,  c  lfl-18,  ahareholders  are  liable  Individually  to  the  amount  of  their  shares, 
and  no  further.  In  New  York,  not  only  in  mannfacluring  incorporatians  under  the 
general  act  nf  March  22,  1811,  c.  67,  but  in  several  of  the  chartera  of  Are  inauranoe 
companies,  there  is  a  proviaion,  thst,  in  respect  to  the  debta  of  the  company  con- 
tracted before  the  corporation  expires,  the  persona  compoaing  the  corporation  at  the 
time  of  Itp  diasolntlon  shall  be  individually  responsible  to  the  extent  of  their  respec- 
tive shares  in  the  funda  of  the  compsny.  By  this  means  a  stockholder,  according  to 
some  recent  declalons.  Incnra  the  riak  not  only  of  losing  the  amoimt  of  stock  snb- 
scrlbed,  but  of  being  liable  for  an  equal  sum,  provided  the  debt*  due  at  the  time  of 
the  dlasolation  require  it.  See  Briggs  d.  Penntman,  1  Hopk.  300 ;  a.  c.  8  Cowen,  SS7 ; 
and  ace  i»fivi,  312.    The  tendency  of  legislation  and  of  Judicial  declnona  in  tb* 

(a)  Co.Lltt.8,bi  3eO,a. 
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A  corporation  sole  conaists  of  a  single  person,  who  is  made  a  body 
corporate  and  politic,  in  order  to  give  him  some  legal  capacities 
and  advantages,  and  especially  that  of  perpetuity,  which,  as  a  nat- 
ural person,  he  cannot  have.  A  bishop,  dean,  parson,  and  vicar 
are  given  in  the  English  books  ss  instances  of  sole  corporatims ; 
and  they  and  their  saccessors  in  porpetnity  take  the  corporate 
property  and  privileges ;  and  the  word  "  saccessors  "  is  gener- 
ally as  necessary  for  the  succession  of  property  in  a  corporation 
sole,  as  the  word  "  heirs  "  is  to  create  an  estate  of  inheritance  in  a 
private  individual.  (6)  A  fee  will  pass  to  a  corporation  a^regate, 
without  the  word  "  successors  "  in  the  grant,  because  it  is  a  body 
which,  in  its  nature,  is  perpetual ;  but,  as  a  general  rule,  a  fee 
will  not  pass  to  a  corporation  sole,  without  the  word  "  successors," 
and  it  will  continue  for  the  life  only  of  the  individual  clothed 
with  the  corporate  character,  (c)  There  are  very  few  points  of 
oorporatioD  Uw  applicable  to  a  corporation  sole.  Tliey  cannot, 
according  to  the  English  law,  take  personal  property  in  succession, 
and  their  corporate  capacity,  in  that  respect,  is  confined 
to  real  property,  (if)  The  corporations  generally  in  "  use  *  2T4 
with  us  are  a^regate,  or  the  union  of  two  or  more  indi- 
viduals in  one  body  politic,  with  a  capacity  of  succession  and 
perpetuity.  Besides  the  proper  aggregate  corporations,  the  in- 
habitants of  any  district,  as  counties,  towns,  and  school  districts, 
incorporated  by  statute,  with  only  particular  powers,  are  some- 
times called  qutm  corporations.'    No  private  action  for  neglect  of 

KTBTAl  lUte*  it  to  incresM  the  penoiul  reapondbilit}-  of  stockholden  in  tlw  varioiu 
private  corporate  imtitutioni,  anil  to  nive  them  more  ud  more  Ibe  character  of  part- 
nerahipt,  with  some  of  the  powen  »ai  prlTileges  of  corporationa.  In  Angeil  &  Ame* 
on  Corporation!,  c.  IT,  3d  eil.,  the  extent  of  tiie  personal  liabjlicy  of  the  memben  of 
■  private  corporatloD  for  the  debta  of  tlie  company  Is  fnllf  examined. 

|tj  Co.  iJtt  8.  b,  9,  a.  There  are  instancei  in  tbia  country  of  miniiten  of  a  pariib 
teited  of  paraonage  land*  in  the  right  of  bii  pariah,  being  sole  corporationi,  and  of 
county  and  tovn  ofBRers  created  loie  uorpontioni  by  itatnte.  Angell  &  Amei  on 
Corporation*,  Sd  ed.  26. 

(c)  Co.  Litt.  M,  !>,  and  notes  46  and  47  to  Co.  I4tt  lib.  1 ;  Tiner.  tit.  Eatate,  L. 

{a)  1  Kyd  on  Corp.  76.  77 ;  Co.  Litt.  46,  b.  But,  by  atatnia,  a  eorpontion  aole 
may  i>e  enabled  to  take  penonai  aa  well  as  real  property  by  inccewioo ;  and  a  treaa- 
nrer  or  oollector,  for  inilantx,  ii  sometimea  created  a  corporation  loie,  or  fnon  cor- 
poration, for  the  purpose  of  taking  bonds  and  other  personal  property  to  liim  in  iila 
official  character,  and  of  transmitting  the  same  to  his  succeasort. 

'  tbiaii  Corparatim)*.  jx.  —  See  Levy  story  trustee*  for  pnblte  pnrpoaea  (such 
CMirt  g.  Coroner,  8  Wall.  flOl.  It  Is  aa  maintaining  pnblic  docks,  sluices,  and 
DOW  Mttled  in  En^and  that  nnptid  itat-    the  like)  may  be  liable  to  an  acUon 
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corporate  duty,  unless  given  b;  statute,  lies  agiunst  them,  as  sach 
a  corporatioD.  Having  no  corporate  fund,  each  inhabitant  is  said 
to  be  liable  to  satisfy  the  judgment,  if  the  statute  gives  a  suit 
against  such  a  community,  (a) 

Another  division  of  corporaUons,  by  the  English  law,  is  into 
eceletiatticcd  and  lay.  The  formei  are  those  of  which  the  members 
are  spiritual  persons,  and  the   object  of  the  institution  is  also 

{a)  Biuull  a.  The  Men  at  Deron,  2  T.  R.  667 ;  Riddle  u.  Proprielon  of  Locka,  &c. 
on  Merrimack  River,  T  Han.  187 ;  Parker,  C.  J.,  MerchanU'  Bank  r.  Cook,  i  Pick. 
til ;  Adamt  v.  Wiicaatet  Bank,  1  Greenl.  891 ;  Chiae  d.  Merrimack  Bank,  IP  Fiok. 
669.  In  tbe  cawb  of  Uie  Attorney  General  d.  Corporation  of  Exeter  [2  Rsaiell,  68), 
Lord  Eldon  beld,  that  if  a  fee.fHrin  rent  wm  chargeable  on  tlie  whole  of  the  ci^,  U 
miglit  be  demanded  of  an;  one  wbo  holda  property  in  it,  and  he  would  be  left  to  obtain 
coDtribulion  from  the  other  inhaUtant*. 

in  their  corporate  or  quaii.corporate  ca-  dni]'  impoied  without  its  auent   See  alao 

pacity  for  damages   occasioned  by  ilie  Conrad  p.  Ithaca,  16  N.T.  168.e' 
negligent  performance  of  their  dntj  by         Where  the  legialatnre  aniborite*  audi 

themielTM  or  their  lervanti.      Mersey  Kktotory  tnuteet  to  do  an  act  ottaerwiae 

Docke  TruMeee  v.  Olbba,  L.  R.  1  H.  L,  08 ;  wrongful,  the  act  ceaeei  to  be  wrongful, 

Coe  V.  Wiie,  L.  R.  1  Q.  B.  711,  reTeralng  not  became  It  la  for  a  public  purpoae, 

a.  o.  6  Beit  ft  Sm.  440.  (SeeOhrbyr.Ityde  but  becaiue  it  li  ao  authorized.     L.  R. 


■,GB.  &S.  743;)  Cotlini  x.  I  H.  L.  112. 

HiddleLerelCommiaiiDnen,  L.R.4C.P.  It  U  laid  that  religloui  aodetiea  in- 

279;  Richmondv.Loug,  nOrattan  (Va.),  corporated   onder   the   itatute   are   not 

37S ;  Nebiaalia  City  n.  Campbell,  2  Black,  eccle>la»ticai  corporation!  in  the  eenae  at 

GOO  :  Weightman  d.  Washington,  1  Black,  tiie  Bngliah  law,  but  are  ciftl  corpot»- 

89;  Bobbins  r.  Chicago,   4  Wall.   667;  tionigoTemedbycommon-law  principle*. 

BIoomiDKton  n.  Bay,  42  111.  608.     Ctmtra,  Robertion  ti.Butlioni,ll  N.  Y.24SL    The 

Pray  v.  Mayor  of  Jereey  City,  3  Vroom,  Supreme  Court  of  the  United  States  ha»e 

(N.  J.),  804.    See  Walcott  v.  Swampacott,  held  that  an  English  Jointftock  oompany 

I  AlleD,  101;  Biitelow  n.  Randolph,  14  Yonned  by   a  registered  deed  i*  to  be 

Gray,  611 ;  HaOord  n.  New  Bedford,  19  treated  ai  a  corporation  in  this  country, 

Gray,  297 ;  Barry  v.  r«well,  8  AU«l,  127 ;  notwltlistandlng  it  la  declared  not  to  be 

Hyde  v.  Jamaica,  27  Vt.  443;   Jone*  o.  one  by  act  of  Parlimnent,  and  altbongli 

New   Haven,   34  Conn.   1 ;  Baitaian   o.  It  ha*  not  a  corporate  name,  and  tlM 

Meredith,  36  N.  H.  284,  — case*  where  a  members   are  penonally  liable  t<a  tha 

mnnlidpal  corporation  waa  held  not  liable  debts  of  the  company.     Liverpool  Ina. 

for  the  negligeDt  performance  of  a  pablic  Co.  v.  MasaachDaetta,  ID  Wall.  G68. 

£>  Hunidpal  corporations  are  liable  Met.  Board  of  Works,?  Q.  B.  O.  418; 

for  negligent  conatmctlon  of  sewers,  Ac,  but  not  tor  a  neglect  to  perform  a  duty 

which  resnlta  in  direct  injnry,   Noonan  Impoeed  by  law,  and  for  which  they  re- 

r.  C^ty  of  Albany,  70  N.  T.  470;   a.  c.  eeire  no  remuneration.  Hill  ■>.  Boaton,  122 

S6  Am.  R.  640  and  note ;   Smith  ■>.  City  Hata.  344.    All  the  cases  up  to  that  date 

CouncU,  S3  Gratt.  206 ;  Oillison  n.  City  are  reriewei]  at  length  by  Gray,  C.  J.,  in 

of  Charleston,  IS  W.  Ta.  282;  Deane  v.  the  case  latl  cited.      Comp.   Bames  v. 

Randolph,  182  Man.  476 ;  tee  Diioa  v.  IMatrtct  of  Columbia,  «I  U.  S.  640. 
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apirituaL  With  us  they  are  called  religious  corporations.  This 
is  the  descnption. given  to  tbem  in  the  statutes  of  New  York, 
Ohio,  and  other  states,  providing  generally /or  the  incorporation  of 
religiout  tocieties,  (£)  iu  an  easy  and  popular  manner,  and  for  the 
purpose  of  managing,  with  more  facility  and  advant^e,  the 
temporalities  belonging  to  the  church  or  congregation.  Lay 
corporations  are  again  divided  into  eUemosynartf  and  civil.  An 
eleemosynary  corporation  is  a  private  charity,  constituted  for  the 
perpetual  distribution  of  the  alms  and  bounty  of  the  founder. 
In  this  class  are  ranked  hospital  for  the  relief  of  poor,  sick,  and 
impotent  persons,  and  colleges  and  academies  established  for  the 
promotion  of  learning  and  piety,  and  endowed  with  property,  by 
public  and  private  donations.  (0)  Civil  corporations  arc 
established  •  for  a  variety  of  purposes,  and  they  are  either  "  276 
ptiblie  or  private.  Public  corporations  are  such  as  are 
created  by  the  government  for  political  purposes,  aa  connties, 
cities,  towns,  and  villages;  they  are  invested  with  subordinate 
legislative  powers,  to  be  exercised  for  local  purposes  connected 
with  the  public  good ;  and  such  powers  are  subject  to  the  control 
of  the  legislature  of  the  state,  (a)  They  may  also  be  empowered 
to  take  or  hold  private  property  for  municipal  uses ;  and  such 
property  is  invested  with  the  security  of  other  private  rights.  (6) 
So  corporate  franchises  attached  to  public  corporations  are  legal 

(i)  Act  of  New  York.  April  6. 181B,  c.  flO;  o(  Ohio,  February  6, 1819. 

(e)  1  Bl.  Coram.  471 ;  1  Kyd  on  Cofp.  26-2T ;  1  Ld.  lUym.  6,  8 ;  1  Vei.  63T ; 
»  Vet.  406 ;  1  Burr.  200 ;  Lord  Holt,  In  PhilHp*  «.  Bniy,  cited  in  2  T.  R.  853 ;  DarU 
■BODth  College  v.  Woodward,  4  Wh«aton,  081 ;  [VlDcenset  UniTenity  v.  Indiana,  14 

How.  sea) 

(a)  The  People  v.  Morri«,  13  Wend.  .^25l  Thej  are  coramon  In  eTery  itaie.  One 
ot  tlie  flnt  acta  of  the  Qeneral  AMembly  of  Conneoticnt,  1639,  vai  the  IniMrporation 
of  all  townt  in  the  colony  with  town  priTUejm  for  local  pnrpoaea,  inch  aa  chooalng 
olioeri  and  nii^Btnitei  for  Itolding  local  vourti,  and  to  proride  for  daralily  keeping:  a 
regittry  of  deeds  tnd  mortgage!,  and  for  the  maintenance  of  achools  and  puhlic  wor- 
ship. The  establishniea  t  of  towni  with  corporate  powers,  aa  loral  repubiici,  waa  the 
ohglnal  policy  tfaronghoat  New  England,  and  It  had  a  dnrable  and  benign  effect  upon 
the  instltulioai  and  moral  and  social  character  of  the  people.  M.  de  Tocqneville,  In 
his  De  la  Dcmocratie  en  Am^riqoe,  i.  S4.  96,  appears  to  hare  been  very  muth  atruck 
with  the  InatitQliona  of  New  England  towns.  He  considered  thetn  aa  small,  inde- 
pendent repablica,  in  all  matters  of  local  concern,  and  aa  forming  the  principle  of  the 
lite  of  American  liberty  exiatlng  at  this  day. 

(A)  Angell  k  Amea  on  Corporation*,  Sd  ed.  80.  Thete  local  corpontiona,  a*  dtlea 
and  towns,  can  aue  and  be  sued ;  and  the  Judicial  report*  in  this  country,  and  espe- 
cially In  the  New  England  atates.  abiiund  w  ih  case*  of  suits  against  lowna.  In  their 
corporate  capacity,  for  debta  and  hreaolis*  of  duty  (or  which  they  were  respondblt. 
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estates  coupled  with  an  interest,  and  are  protected  as  private 
property.  If  tbe  foundation  be  private,  the  corporation  is  private, 
however  extensive  the  uses  may  be  to  which  it  is  devoted  by  the 
founder,  or  by  the  nature  of  the  institution.  A  bank,  created  by 
the  government,  for  its  own  uses,  and  where  Ae  stock  is  exolo- 
sively  owned  by  the  governnieut,  is  a  public  corporation.  So  a 
ho^ital  created  and  endowed  by  the  government,  for  general 
purposes,  is  u  public  and  not  a  private  charity.  But  s  bank  whose 
stock  18  owned  by  private  persons,  is  a  private  corporation,  though 
its  object  and  operations  partake  of  a  public  nature,  and  thou^ 
the  government  may  have  become  a  partner  in  the  association  by 
sharing  with  the  corporators  in  the  stock,  (c)  The  same  tbiDf; 
may  be  said  of  insurance,  canal,  bridge,  turnpike,  and  railroad 
companies.  The  uses  may,  in  a  certain  sense,  be  called  public, 
but  the  corporations  are  private,  equally  as  if  the  franchises  were 
vested  in  a  single  person,  (d) '  A  hospital  founded  by  a  private 
bene&ctor  is,  in  point  of  law,  a  private  corporation,  though  dedi- 
cated by  its  charter  to  general  charity.  A  college,  founded  and 
endowed  in  the  same  manner,  is  a  private  charity,  though  from  its 
geneval  and  beneficent  objects  it  may  acquire  the  character  of  » 
public  inetituUon.  («)  If  the  uses  of  an  eleemosynary  corpoiatioa 
be  for  general  charity,  yet  such  purposes  wilt  not  of  themselves 
constitute  it  a  public  corporation.  Every  chari^  which  is  exten- 
sive in  its  object  may,  in  a  certain  sense,  bo  called  a  public  charity. 
Nor  will  a  mere  act  of  incorporation  change  a  charity  from  a  pri- 
vate to  be  a  public  one.  The  charter  of  the  crown,  said 
*  276  Lord  Hardwicke,  (_/')  cannot  make  a  charity  *  more  ot  less 
public,  but  only  more  permanent.     It  is  the  extensiveness 

[e]  Hwthall,  C.  X,  United  8ute«  B«Dk  n.  Pluten*  Buk,  9  Vrhcftton,  SOT.  It  hu 
even  been  held  that  ■  itite  buik  may  be  C0DBidet«d  •  priraM  corporation,  ttaon^ 
owned  enUrelr  b/  the  lUte.  Baok  of  South  CaroUoa  ■>.  Qibba,  8  H'Cord,  877 ; 
[Bank  of  Alabama  e>.  Glbion,  S  Ala.  814.) 

(rf)  Ballty  r.  Mayor  of  New  York,  8  Hill  (8.  T.).  581. 

{e)  Dartmonth  College  v.  Woodward,  i  Wheatnn,  S18 ;  Stor;,  J,  lb.  668,  MO,  007- 
7O0;  the  can  of  St  Uatr'i  raiurcb,  7  Serg.  &  R.  6W. 

(/)  SAtk.8a 

>  Tinfman  c.  Belvidere  Delaware  R.  R.  of  8c1mo1i  v.  Tatman,  13  HI.  27.    Bat  t9 

Co.,  2  Dntcber,  148;  Rundle  v.  Delawan  State  o.  Springfield  Towiuhip,  6  Ind.  83. 

tt  Rarttan  Canal,  1  Wall.  Jr.  278 ;  Dar-  Ab  to  the  liability  of  thete  corporationi 

llngtoD  a.  Mayor,  ie.  ot  New  YoA,  31  for  negligentpeifonnMice  of  public  duiin, 

N.T.  181, 100.    It  li  laid  that  tmateei  of  Ac,  aee  274,  d.  1. 
Kihooli  an  public  corporaUona  in  Triuteei 
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of  the  object  that  constitut«a  it  a  public  charity.  A  charity  may 
be  public,  though  adminiitered  by  a  prirat^  corporation.  A  de- 
vise to  the  poor  of  a  pariah  is  a  public  charity.  The  charity  of 
almost  every  hospital  and  college  is  public,  while  the  corporatioos 
are  private.  To  hold  a  corporation  to  be  public,  because  the 
charity  was  public,  would  be  to  confound  the  popular  with  the 
strictly  legal  sense  of  terms,  and  to  jar  with  the  whole  current  of 
decisions  since  the  time  of  Lord  Coke,  (a) 

In  England,  corporations  are  created  and  exist  by  prescriptaoti, 
by  royal  charter,  and  by  act  of  Parliament.  With  us  they  are 
oreated  by  authority  of  the  legislature,  and  not  otherwise.  There 
are,  however,  several  of  the  corporations  now  existing  in  thin 
eoontry,  civil,  religious,  and  eleemosynary,  which  owed  their 
origin  to  the  crown  under  the  colony  administratioii.  Those 
charters  granted  prior  to  the  Revolution  were  upheld,  either  by 
express  provision  in  the  constitutions  of  the  states,  or  by  general 
principles  of  public  and  common  law  of  universal  reception  ;  and 
they  were  preserved  from  forfeiture  by  reason  of  aoy  aonuser  or 
misuser  of  their  powers,  during  the  disorders  which  necessarily 
attended  the  Revolution.  There  is  no  particular  form  of  words 
requisite  to  create  a  corporation.  A  grant  to  a  body  of  men  to 
hold  mercantile  meetings  has  been  held  to  confer  a  corporiate 
capacity.  (()  A  grant  of  lands  to  a  county  or  hundred,  rendering 
rent,  wonld  create  them  a  corporation  for  that  single  intent, 
without  saying,  to.  them  and  their  successors,  (c) 

(a)  Button'!  Hoaplul,  10  Co.  23;  Lord  Hardwlcke,  2Atk.SS;  Lord  Holt,  hi  I^iil- 
Upi  V.  Barj,  reported  &t  large  fn  2  T.  R.  3£2.  The  opinion*  of  the  Judge*  in  Dart- 
month  College  u.  Woodward,  4  Whealon,  518.  All  the  esBentlal  principles  laid  down 
b^  the  court,  in  the  cue  of  Dartmouth  College  v.  Woodward,  were  asierted  and 
applied  with  great  force  by  Hr.  Joetice  Story,  in  thecaie  of  Alien  E.H'Keen,  1  Sum- 
ner. 276,  to  Bondola  College.  In  the  State  of  Maine.  That  college  la  a  private  corpo- 
ration, of  which  the  State  of  Mauachufetti  ii  founder,  and  the  Tigilatorlal  and  all 
other  powers  and  franchiie*  are  Tested  In  a  board  of  Iruiteei.  under  the  charter,  and 
tbey  haTe  a  permanent  right  and  title  to  thdr  offlcei. 

ib)  The  can  of  Button's  Ho*pttal,  10  Co.  27,  28, 30 ;  1  RoL  Atir.  tit  Cotporatlon, 
F. ;  DenEon  tr.  Jack»on,  2  John*.  Ch.  326. 

(c)  Dyer,  100,  a,  pi.  TO.  cited  u  good  law  by  Lord  Kenyon,  In  2  T.  R.  679 ;  1  SoL 
Abr.  tit.  Corporation,  F,  8,  4;  Angell  A  Ame*  on  Corporation*,  Sd  ed.  04.  There  li 
DO  doubt  that  the  grant  or  itatute  creating  a  corporation,  to  give  It  operation,  may  b* 
aeeepttd  by  the  granteea  or  a  majority  of  the  corporation ;  for  a  grant  of  a  corporation 
b  In  the  nature  of  a  contract,  and  require*  a  mntnal  coDConeace  of  wllla.  Angell  A 
Ame*  on  Corporatiau,  8d  ed.  67-72.  Their  acceptance  or  coDMnt  may  b«  hnplbd 
from  droanNtance*.    Bank  of  the  United  State*  v.  Sandrldge,  IS  Wheaton,  Vi. 
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There  in  no  doubt  that  corporations,  as  well  as  other  private 
rights    aad   ^anchises,   tnay   also  exist   in   this   couatry 

•  277    "  by  prescription  ;  which  presupposes,  and  is  evidence  of, 

a  grant,  when  the  acts  and  proceedings  on  which  the 
presumption  is  founded  could  not  have  lawfully  proceeded  from 
any  other  source,  (a)  y^  It  requires  the  acceptance  of  the  charter 
to  create  a  corporate  body ;  for  the  goveminent  cannot  compel 
persons  to  become  an  incorporated  body  without  their  consent, 
or  the  consent  of  at  least  the  major  part  of  them,  (i)  The 
acceptance  may  in  many  cases  be  inferred  from  the  acts  of  the 
majority  of  the  corporators  ;  and  a  wntten  instrument,  or  vote  of 
acceptance,  is  not  indispensable,  (c)  ' 

3.  Of  tiM  Povrvn  and  CapaoitleB  of  Coiporatloiu.  —  When  a  cor- 
poration ia  duly  created,  many  powers,  rights,  and  capacities  are 
attached  to  it.  Some  of  them  are  deemed  to  be  necessarily  and 
inseparably  incident  to  a  corporation  by  tacit  operation,  without 
an  express  provision  ;  though  it  is  now  very  generally  the  practice 
to  specify,  in  the  act  or  charter  of  incorporation,  the  powers  and 
capacities  with  which  it  is  intended  to  endow  the  oorporaUoa.  y* 

(a]  Dillingham  v.  Snow,  3  Hau.  27fl;  Stockbridge  r.  Weit  Slockbridge,  12  id. 
400;  Hageratown  Turnpike  Co.  p.  Creeger,  5  Harr.  A  J.  122  j  Greene  v.  Dennia. 
a  CoDD.  802 ;  Angeil  &  Ante*  on  CorporatioDi,  6T-W,  8d  ed.  i  IRabic  t>.  Sedgwick,  86 
Barb.  810.) 

(&)  r«tei,J.,4Ban'.  2200;  Lord  Kenyon.8  T.R.  240;  Eltii  r.  Marshal),  2  Hmi. 
S60;  Lincohi  and  Ken.  Bank  u.  Richardson,  1  Gr^nl.  70. 

(e)  Charles  River  Bnd(ce  v.  Wan-en  Bridtre,  7  Pick.  344,  Parker,  C.  J.,  and  Wilde, 
J. ;  Bank  ot  United  States  o.  Pandridge,  12  Wheaton,  70,  71. 

>  Bangor,  &c.  R.  R.  v.  fSmllh,  47  Me.     Mass.  53,  60 ;    [Haroinond  v.  Stnua,  68 
34;  Snmrall  d.  Sun  Mutual  In*.  Co.,  40     Md.  I.] 
Ho.  27 :  CoramoDfreaUb  b.  Bakeman,  105 


yt  Alto  how  fara  dt  fuclo  rorporation  questionof  the  extent  of  corporate  power* 

and  those  dealing  with  it  may  be  estopped  is  a  question  of  construction  simplj.   Ac- 

to  deny  its  de  jart  existence,  see  Dobson  cordtnglf,  it  is  treated  by  Mr.  Morawetx, 

p.  Simonton,  86  N.  C.  492 ;  Jones  a.  Ko-  in  his  recent  work  on  PriTBte  Corpora- 

kamo  Building  Ass'n,  77  Ind.  S40  ;  Spahr  tions,    under   the    title,    CoBttrartiai   o/" 

r.  Fanners'  Bank,  94  Penn.  St.  420.  Ckartnrt. 

f'*  PoKmnfCarparalioia.  —  Thepowen         In  a  brief  note  it  k  impouible  to  do 

of   oorporationi    being   derived    wholly  more  than  point  out  some  of  the  more 

from  legislative  grant,  it  is  evident  that  fundamental  rules  of  construction, 
no  power  which  the  legialalure  itself  does         In  general,  the  same  rules  of  cotiitrac- 

not  ha*e,or, having,  cannot  delegate,caa  tlon  are  to  be  applied  as  obtain  in  the 

ever  belong  to  a  corporation.  construction  of  other  dispositive  Inttrn- 

Bubject  to  this  limitatlou,  the  whole  menta.    The  word*  of  the  gnuit  are  to  be 
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(1.)  Of  their  Ordinaty  Powert.  —  The  ordinary  inctdeots  to  a 
oorporatioa  are,  1,  To  have  perpetual  nuocesBion,  and,  of  course, 
the  power  of  electing  meniberB  in  the  room  of  those  removed  by 
death  or  otherwiae ;  2.  To  sue  and  be  sued,  and  to  grant  and  to 
receive  by  their  corporate  name  ;  S.  To  purchase  and  hold 
lands  and  chattels;  4.  To  have  a  common  seal;  *5.  To  *  278 
make  by-lawn  for  the  govenunent  of  the  corporation ;  6. 
The  power  of  amotion,  or  removal  of  members.  Some  of  these 
powers  are  to  be  taken  in  many  instances,  with  much  modifica- 
tion  and  restriction  ;  and  tbe  essence  of  a  corporation,  according 
to  Mr.  Kyd,  consists  only  of  a  capacity  to  have  perpetual  sucoes- 
eion,  under  a  special  denomination  and  an  artificial  form,  and  to 
take  and  grant  property,  contract  obligations,  and  sue  and  be 
aoed,  by  its  corporate  name,  and  to  receive  and  enjoy,  in  com- 
mon, grants  of  privileges  and  immunities,  (a)     According  to  the 

(a)  1  Kfd  cm  Corp.  13, 6B,  TO.  BUckitone  nyi  thkt  the  flnt  Ave  IncidenU  men- 
tioned in  tlw  text  Kte  iiutparot/)  incident  to  every  corpnnUlon  ■ggregate.  The  New 
York  lUtate  alio  dedftrea  tliAt  there  are  power*  which  veat  in  erery  corporaUon 
wlthoiK  being  apedfled.  1  Bl.  Comm.  476 ;  N.  Y.  ReTind  Statute*,  1.  599.  But  in 
tlw  ewe  ot  Sutton'a  Hoipiul,  10  Ca  80,  b,  SI,  a,  it  wa«  beld  that,  to  make  ordi- 
nancM  or  by-law*  wat  not  of  the  essence  of  a  carpondon ;  and  no  doubt  a  valid  cor- 

Gon^derad  fn  eolraectlon  with  the  ctronm-  neetuarg  to  a  coiporadoD,  a*  anch,  a* 

etancei  nuronndlng  the  partlee  at  tlw  itated  In  Liverpool  loi.  Co.  b.  Maiaaohn- 

tlma.  letti,  10  Wall.  500,  are  more  limited  than 

(1.)  Ejprtn Pimtrt.  —  Somepowenare  thooe  alated  in  the  text.    There  can  be 

alwaya  txpr»alg  granted  in  the  charier,  no  doubt,  however,  that  all  the  powera 

and  the  extent   of  these    I*  of  codibc  itated  In  the  text  would  be  coniidered 

determined  bj  an  Interpretation  of  the  as  impliedly  included   in    any  frant   of 

cliarter.  corporate    powers,    being,   as   they  are, 

(2.)  Inplied  Pvwm.  —  (a)  All  power*  constituent    parti   of   the  characler  of 

which  inhere  in  a  corporation  as  inch,  corporation*  ai   actuaHy  found  in  thi* 

1. 1,  which  are  essential  in  order  Chat  it  coantir. 

may  be,  and  act  aa,  a  corporation,  are  to  As  to  whether  a  charter  la  to  be  strictly 

be  considered  a*  impliedly  granted.     So  or  liberally  construed,  the  true  rule  would 

alio,  it   would  seem,  are   those  powers  leem  to  be,  that  it  is  to  be  itrictly  coo- 

which  ordinarily  belong  to  cotporationa  stnied  when  the  object  la  to  determine 

aa  auch  in  the  state  where  the  grant  is  the  extent  of  the  franchise  granted,  i. «. 

made.  the  «cope  of  the  objects  of  the  corpora- 

(*)  All  those  power*  which  are  reason-  tion,  National  Tru*t  Co.  d  Miller,  38  N.  J, 

ably  naceasary  as  wmhi  to  carry  out  the  £q.l56i  *ee  Attorney  General d.  Jamaica 

powerseipreMlygranted.orwhicb belong  Plain  Aqueduct,  I3S  Mass.  Sai,  86&i  but 

to  a  corporation  a*  *uch,  are  aUo  to  be  is  to  be   liberally   eoostraed  when  the 

considered  as  impliedly  granted.  question  ii  a*  to  the  mean*  allowed  for 

The  denwnta   which  are  coorfdeied  canjnig  out  thoae  objecta. 
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doctriDe  of  Lord  Holt,  (ft)  neither  the  aotual  possession  of  prop- 
erty, nor  the  actual  enjoyment  of  franchises,  are  of  the  eBsence 
of  a  oorporntioD.  (c) 

(2)  Of  Quati  Corporations.  —  There  are  some  persons  and  asso- 
ciations who  hare  a  corporate  capacity  only  for  particular,  Bpeci- 
'  fied  endii,  but  who  can  in  that  capacity  sue  and  be  sued  as  an 
artificial  person,  (d)  Thua,  in  New  York,  by  statute,  each 
county,  and  the  superrisors  of  a  county,  the  loan  officers  and 
commissioners  of  loans,  each  town,  and  the  supervisors  of  towns, 
the  overseers  of  the  poor,  and  superintendents  of  the  poor,  the 
commissioners  of  common  schools,  the  commissionors  of  bi^- 
ways,  and  trustees  of  school  districts,'  are  all  invested,  for  the 
purpose  of  holding  and  transraittingf  public  property,  with  cop- 
poi-ate  attributes  tub  modo.  The  supervisors  of  the  county  can 
take  and  holds  lands  for  the  use  of  the  county ;  and  all  these  sev- 
eral bodies  of  men  are  liable  to  be  sued,  and  are  enabled  to  sue 

ponitlon  maj-  be  ereatfd  bj  law,  irithoiit  in^  other  euenQal  attribniM  than  tboM 
mentioned  by  Kyi. 

(b)  The  King  n.  The  Citj  of  London,  Skinner,  310.  A  gilt  of  personal  property, 
or  of  the  proceeds,  renta,  and  proflta  of  real  ettate  b  trutt  to  be  paid  over  to  a  cor- 
poration, is  good.     Wriglit  V.  Trmieea  of  Meth.  Epii.  Cburch,  1  Hoff.  Ch.  217. 

(c)  The  general  rule  li,  that  every  corporation  hai  a  capacity  to  take  and  grant 
property  and  to  contract  obligations.  Bnt  thete  general  powers,  intddenC  at  commoa 
law,  are  reacrlcted  by  the  nature  and  object  of  the  institnUon ;  and  in  puraiuuKe 
thereof  it  may  make  all  contracts  neceuary  and  useful  in  the  course  of  the  bnsineaa 
it  transacts,  as  means  to  enable  It  to  effect  such  object,  unlets  proUbited  by  law  or 
Its  charter.  To  attain  Its  legitimate  object,  it  may  deal  precisely  as  an  individual 
who  seeks  to  accomplish  the  same  end.  It  may  contract  for  labor  and  materials,  and 
make  purchases,  and  borrow  money  for  such  objects,  and  give  notes,  bonds,  and 
mortgages  towards  paynKnt  Tlie  decisions  are  numerous  on  this  subject.  See 
ICowen,S13;  SWend.W;  6!d.G90;  2  Hill  (N.  T.},2e6;  0  Faige,4T0i  1  Watts, 
886;  and  especially  the  case  of  Barry  v.  Merchsnls'  Exchange  Company,  1  Sandf.  Ch. 
280,  where  these  general  corporate  powers  are  liberally  considered  and  established  in 
the  able  and  learned  judgment  of  tlie  assiitant  vice-chancellor.  It  is  further  estab- 
lished that  the  capital  stock  of  the  corporation  mentioned  in  its  charter  is  not  per  — 
ft  limltadon  of  tlie  amount  of  property,  ellher  real  or  personal,  which  It  may  own.  It 
may  divide  its  profits  among  the  stockholders,  at  times  when  and  lo  the  amount  ihe 
directors  may  deem  expedient.  Instead  of  dividing  the  proflls,  they  may,  in  their 
discretion,  suffer  the  surplus  of  proflts  to  accumulate  beyond  their  original  capital, 
•a  the  interest  of  the  InsdtuUon  aball  appear  to  dictate.  There  is  no  restiiction  by 
hiw,  except  by  special  statutes  In  specific  cases,  in  the  amount  of  credit  which  mon- 
eyed corporations  may  create  by  the  nse  of  corporate  ea[dt«L  Barry  o.  Herchantt' 
Exchange  Company,  it'll  lupra. 

{d)  Gibson,  Ch.  J.,  The  Commonwealth  v.  Qreen,  4  Wharton,  GSl. 

>  3ecST6,o.li  iU,iL  L 
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ID  their  corporate  capacity,  (e)  Every  county  and  town  is  a 
body  politic  for  certain  purposes  ;  and  this  is  no  doubt  the  gen- 
eral provision  in  this  country,  and  especially  in  the  northern 
states,  in  respect  to  towns.  (/)  So,  at  common  law,  every  pariiih 
or  town  was  a  corporation  for  local  necessities,  and  ibe  inhabi- 
tants of  a  county  or  hundred  might  equally  be  incorporated 
for  special  ends,  (jr)  In  short,  the  English  *  law  affords  *279 
many,  and  our  American  law  more  numerous  examples,  of 
persons  and  collective  bodies  of  men  endowed  with  a  corporate 
capacity,  in  some  particulars  declared,  and  without  having  in  any 
other  respect  the  capacities  incident  to  a  corporation,  (a) 

{ti  H.  T.  R.  a  li.  473.  See  aim  Uie  •UCnte  Uwi  of  tba  KTenl  tUtes,  in  pat 
maUrm;  N.  T.  R  &  8d  ed.  1.  384,  SS6.  416. 

(/)  N.  T.  R.  S.  1.  SST,  864;  Statute  Lam  of  Ohfo.  18S1 ;  Beviied  Sutatet  of 
KuMchnaetti.  1836 ;  Revued  Statute*  of  Indiana,  1838 ;  E.  S.  of  New  Jeney,  1847, 

at  6.  c  ao. 

{g)  Hobvt,  242;  Cbsmberlaln  of  LoDdou'i  Gate,  6  Co.  68 ;  Bogen  b.  Daveoant, 
1  Hod.  104;  Dyer,  100;  Lord  Keajon,  2  T.  R.  672.  In  HasMChnKtU,  bjr  imme- 
noriftl  niaRe.  Ae  inhabitant*  of  idwdi  charged  by  law  with  tlie  perfonnance  of  duties 
are  held  to  be  indiTlduaU;  liable  in  Iheir  propertj,  tlioiigli  sued  by  a  coUectire  name 
■a  a  coiporatkHi.  Tlie  Mtiie  rale  ftpplie*  to  paHsJiei  and  ichool  diitrlcti.  GaikiU 
>.  Dndlcy,  6  Met.  646.  In  the  ca««  of  Beardstey  e.  Smith,  IB  Conn.  308,  it  was 
adjudged,  after  a  Ihorongh  diicuation,  that  the  initividual  property  of  tbe  citlcens  of 
tbe  cJly  of  Bridgeport  and  the  ciiizeni  indiTiduatly,  were  liable,  on  eiecuiion,  for 
the  debtt  of  the  corpoiatlon.  It  waa  iliowu.  In  that  caie,  to  be  the  Immenioriiil 
wage,  and  uniformly  mpported  by  Judit-iat  deciaiani  lliroughout  New  England,  tlial 
the  ioliabitanti  of  towni  and  other  municipal  communitiei  of  corporation!  and  qaiai 
corporation!  were  liable  in  their  pertoni  and  property  for  the  debts  of  the  towns  or 
corporation!,  by  taxation  or  executiim ;  and  numeroua  caiei  were  referred  to  by  tbe 
coart  in  confirmation  of  tbe  doctrine,  as  In  7tb  and  I4lh  Man.,  19  Fk-k.,  1  Oreenl., 
bth,  Sth,  and  lOih  Conn.;  and  by  analogous  casei  and  practice  in  2  T.  B.  660; 
SRUU.4&;  |B]Ea<t,3eO;  ll£ait,77.  See npn,  2T4,  n.,  to  a.  p.  But  this penonal 
reaponubilil]'  docs  not  extend  to  t)ie  memben  of  voluntary  associations  of  eccle^ 
aitical  societies,  unless  to  tnbjected  by  the  provitloni  of  its  ehtirter.  They  are 
prirate,  and  not  a  municipal  or  quati  corporation,  compelled  by  law,  like  towna, 
dtiea,  and  school  dlslrii^ti,  to  auume  datlea  and  contract  debts.  Jewett  v.  The 
Thames  Bank,  10  Conn.  611.  In  Georgia,  the  county  courts  are  invested  with  power 
to  incorponte  the  auoeiations  for  special  purposet,  not  extending  to  banking  or  Insur- 
ance btulnen,  and  the  member*  are  to  be  bound  for  contracts,  as  in  cane  of  partner- 
■hips.  Holchkiss,  Statute  Code  of  Georgia,  1846,  p.  372 ;  but  see  tupnt,  272,  a,  a*  to 
tlie  r^ulaiioo  of  corporations  in  New  Tork. 

(a)  Jackson  v.  Hartwell,  8  Johns,  4S8;  18  Id  4IB;  Denton  b.  Jackson,  8  Johm. 
Ch.  336 ;  Todd  ■>.  Birdsall,  1  Cowen,  200 ;  Grant  ■>.  Fancher,  6  Id.  900 ;  North  Bemp- 
steadr-Hempstead,  2Wend.  109;  School  District  In  Romford  d.  Wood,  13 Mass.  198; 
Orerseers  of  N.  W.  b.  Overseers  of  8.  W.,  8  Berg.  A  R,  117 ;  Angfll  A  Ames  on  Cor- 
porations, 17, 2d  ed.  See  also  supra,  274.  InlhecaMofPnrdyr.  Tbe  People,  4  Bill, 
SB4,  aSCt  one  of  the  tension  (Paige,  Senator)  held  that  town  and  eonntle*  in  New 
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(8.)  Of  Corporations  aa  Tnutee*.  —  A  corporation  being  merely 
R  political  ingtitutioD,  it  has  do  other  capacities  or  potrere  th&u 
those  which  are  necessary  to  carry  into  effect  the  purposes  for 
which  it  was  established.  A  corporation  is  incapable  of  a  per- 
sonal act  in  its  collective  capacity,  (b)  It  cannot  be  considered 
as  a  moral  agent,  and,  therefore,  it  cannot  commit  a  crime,  or 
become  the  subject  of  punishment,  or  take  an  oath,  or  appear 
in  person,  or  be  arrested  or  outlawed.  (<;)  It  was  formerly  un- 
deratood  that  a  corporation  could  not  be  eeised  of  lands  to  the 
aae  of  another,  and  that  it  was  iacapable  of  any  use  or  btaat, 
and,  consequently,  that  it  could  not  convey  lands  by  bai^ain  and 
sale,  (d)  But  the  objection  that  a  corporation  could  not  convey 
by  bargain  and  sale  was  utterly  rejected  by  the  C.  B.,  in  the 
case  of  Sir  Thomas  Holland  t.  Bonit,  (e)  as  a  dangerous  excep- 
tion to  the  capacity  to  convey  ;  and,  at  this  day,  the  only 
*  280  reasonable  limitation  is,  that  a  corporation  *  cannot  be 
seised  of  land  in  trust,  for  purposes  foreign  to  its  institu- 
tion.  (a)  Equity  will  now  compel  corporations  to  execute  any 
lawful  trust  which  may  be  reposed  in  them ;  and  in  the  case  of 
the  Tnutea  of  PhUlipt  AeatUmy  v.  Kit^,  (li)  it  was  held  that 
a  corporation  was  capable  of  taking  and  holding  property  as  a 
trustee.  Mauy  corporations  are  made  trustees  for  charitable  par- 
poses,  and  are  compelled,  in  equity,  to  perform  their  trusts,  (c) 

Tork  were  not  coTporatiotii  ereii  tub  modo,  at  the  lime  of  the  adoption  of  the  coiutf- 
tQtloa,  Dor  are  they  now,  in  Che  proper  lense  of  the  term.  See  also,  to  that  point, 
Jackaon  a.  Cotj,  8  Johiu.  3Sfi ;  Hombeck  d.  Wntbrook,  S  id.  78.  They  wen  m«d* 
guati  cor7>orB^onB  bj  the  Revleed  Statulee. 

{b)  1  Kji  on  Corp.  22G. 

(e)  1  id.  71, 72 ;  I  Bl.  Comin.  477.  From  tlu  current  of  modern  declaioni  then 
can  be  no  doubt,  lioireTer,  tliaC  a  corporation,  equallf  wi^i  an  indiTidual,  may  gain 
a  freelMhl  b;  a  diaaeUin  cominitt«d  b;  Ita  agent,  vlKtber  authoiixed  by  deed  or  Tote. 
8m  Angell  &  Amef  on  Corporation*,  1^  $d  ed. 

(d)  Bro.  tit.  Uwa,  pi.  10;  BacononCwa,  67;  Giibvt  on  Usea,  bj  Sngden,  0,  7. 
(«)  3  Leon.  ITC. 

(a)  JackioD  v.  HartweU,  8  Johnt.  43i ;  [Chapin  n.  School  DUttwt,  86  N-  H.  4i6.1 
(&}  13  Mao.  MQ. 

(e)  Green  u.  RaCherforth,  1  Tea.  402,  468,  470, 476 ;  Gilbert  on  Uiea,  hj  Sngd^ 
7,  note;  1  R^'d  on  Corp.  72;  2  Jobm.  Ch.  384,389;  City  of  Coventry  v.  Attomej 
Oeuerel,  7  Bra.  P.  C.  336;  AUomey  General  v.  Cltj  of  London,  S  Bro.  C.  C.  171; 
Dnmioer  v.  Corporation  of  Chippenham,  14  Vc«.  246.  See  Angeil  &  Amet  on  Corpo- 
raliona,  Sd  ed.  124-130,  on  the  power  of  a  cnrporatioa  to  Ik  aeiied  in  trust  or  for  ilie 
DM  <d  another,  where  the  eaiei  are  welt  collected,  and  tlie  reuon  of  tliem  illuttrated. 
Ur.  PreetOQ,  la  hU  Traa^M  on  ConTcyaneing.  li.  247. 254,  267, 36.1,  fnaitts  tliat  the 
man  approved  anthority  and  betterof^nion  b.  tlut  a  corporation  cannot  iiand  t^tnl 
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CorporatioDS  appear  to  be  deemed  competent  to  fwtform  the 
dutieB  of  truutees,  and  to  be  proper  and  safe  depositaries  of 
trusts ;  and,  among  the  almost  inflnite  variety  of  purposes  for 
which  cnrporatioQS  are  created  at  the  preseot  day,  we  find 
them  ((f)  authorized  to  receive  and  take  by  deed  or  devise,  iu 
Uieir  corporate  capacity,  any  property,  real  and  pentonal,  in  trust, 
and  to  assume  and  execute  any  trnet  so  created  and  declared. 
The  Court  of  Chancery  is  vested  witli  the  same  jurisdiction  over 
these  corporate  trusts  which  it  ordinarily  possesses  and  exeioiaea 
over  other  trust  estates.  The  directom  of  corporations,  as  trus- 
tees, are  liable  peraonally  for  a  fraudulent  misappUoation  of 
funds,'  and  trust  moneys  may  be  pursued  in  the  hands  of  any 

U  a  BM  on  •  cotir«7Micfl  to  them,  thongfa  ft  corporatloD  m»f  be  ft  emlM  gw  um.  In 
one  CMe,  it  liii  been  ftdmltted  that  ft  corpofftttw  might  gut  a  ■«;  and,  therelore,  ft 
bftrgftin  ftsd  tale  In  fee  by  ft  corporfttian  would  be  good.  But  U  ft  corporation  otn 
giTs  ft  aae,  it  can,  npon  tlie  ume  prinuiplp,  equally  atand  Ml*ed  to  A  ute ;  and  tlis 
rale  onght  to  be  comiitent  and  nniforffl,  either  tliat  a  oorponilon  can  kIt*  and  atand 
MiMdtoaiua.ortbftttbe;oati  do  neither.  The  KewTork  ttatute  of  Hay  14,1840, 
c.  818,  witb  jii*t  and  politic  liberalitr,  authorized  any  incorporated  ooU^e,  or  other 
lilerary  incorporated  initltution.  to  lake  a  grnil  or  con  Trance  of  real  or  personal 
eaUte,  to  be  held  in  troiL  (1.)  Fur  an  obserralory;  (2.)  To  found  and  maintain 
profenonhlpi  and  tuholatihip* ;  (8.)  To  provide  and  keep  in  repur  a  place  of  bmlal 
lor  the  dead;  (4.)  Vor  any  «pe<dfia  piupow  within  tlw  autliorixed  abjecti  of  thelt 
charter.  Beal  and  peraonal  e«tftte  nifty  alio  be  conveyed  to  an;  city  or  Tillage  cor- 
poration in  truit  for  education,  for  thediffuiionof  knowledge,  for  the  relief  of  dlitreei, 
and  for  omanieatftl  gronndt,  upon  such  conditions  fti  the  grftntor  or  donor  and  the 
corporation  may  agree  to.  It  may  also  be  conTeyed  to  conmiiuioiien  of  common 
•ohaoli,  and  truiteet  of  school  diitricts,  for  the  benefit  of  couimon  iclioola  therein. 

{d)  See  Farmen'  £lre  Iniurftnce  and  Loan  Company,  Lawi  of  N.  T.,  April  IT, 
18S2,  c.  840. 

I  Caim  againi  Jirrtlon  a*  tnulta  tar  Bear.  899;  a  c,  L.  R.  3  Eq.  1.  On  the 
the  ttockhcdden  are  Koebler  f.  Black  B.  gronndof  thiafldnclary relation  aoontraot 
Falli  Iron  Co.,  2  Black,  TIG;  Hodgea  ■.  between  a  corporation  and  one  of  the 
New  England  Screw  Co.,  1  H.  L  812;  directors,  nude  at  a  meeting  of  direoton 
Bank  of  St.  Mary'i  c  St.  John,  S5  Ala.  where  there  wai  ft  bare  quorum  including 
DM;  Tnrquftnd  v.  Uanhall,  L.  It.  4  Ch.  the  one  interMted,  has  been  held  Toid. 
876;  York  &  H.  MdUnd  R  Co.  p.  Hud-  Bntti  e.  Wood,  87  N.  T.  817  :  but  cf 
•on,  10  Bear.  465 ;  /n  r«  Cameron's  Coal-  Bnell  d.  Buckingham,  Ifl  T<i«a,  364.  See 
brookB.  Co.,  18  Bear.  SSOj  Jnrt  Anglo-  further,  Bliss  b.  HatCeaon,  4fi  N.  T. 
Greek    Bteam   Nar.  ft  Tradbig   Co.,  M     SS.ft 


■  Dlreoton  are  not  tmatee*  In  th«  ST6.    On  account  of  this  relation,  they 

•  of  the  term,  but  hold  a  cannnt  act  at  the  same  time  and  in  tha 

Modary  poaition  a*  regards  the  stoek-  nme  matter  both  for  themaelrei  and  tha 

holders,  and  are  liable  for  any  ftbnse  of  corporation.     Wardell  v.   Railroad  Co., 

thft  confidence  reposed  In  tbem.    Jamee,  lOS  V.  8. 661 ;  Boyle  v.  Flattaborgh,  ka, 

I..X,in8aiithe.AiiderMa,U(Ch.tX34T,  B.&  C«.,HN.Y.  814;  Blake  thBnffaW 
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person  receiving  them  without  coQeideration,  or  with  notice  of 
the  trust.  One  director  or  trustee  may  be  sued  alooe  for  a  breach 
of  trust,  without  bringing  the  others  before  the  court.  Cor- 
ponttions  are  aUo  created  with  truttt  powers  of  another  kind ; 
as  for  the  purpose  of  loaning  money  on  a  deposit  of  goods 
and  chstteU,  by  way  of  pledge  or  security,  (e)  It  will 
*  281  *  soon  become  difficult  to  trace  the  numerous  and  com- 
plicated modifications  which  corporations  arc  made  to 
assume,  and  the  much  greater  diversity  of  objects  for  which  they 
are  created.  We  are  multiplying  in  this  country,  to  nn  unparal- 
leled extent,  the  institution  of  corporations,  and  giving  them  a 
flexibility  and  variety  of  purpose  unknown  to  the  Roman  or 
the  English  law.  The  study  of  this  title  is  becoming  every  year 
more  and  more  interesting  and  important. 

(4.)  Of  their  Capacity  to  hold  Landt,  and  to  aue  and  be  aued.  — 
1.  (Zb  hold  httuU.')- — It  was  incident  at  common  law  to  every 
corporation  to  have  a  capacity  to  purchase  and  alien  lands  and 
chattels,  unless  they  were  specially  restrained  by  their  charters, 
or  by  statute,  (a)  Independent  of  positive  law,  all  corporations 
have  the  absolute  jvt  diaponendi  of  lands  and  chattels,  neither 
limited  as  to  objects  nor  circumscribed  as  to  quantity.  They 
may  execute  a  mortgage  to  secure  a  debt.     This  was  so  under- 

{e)  The  Keir  York  Lombard  AuocUtioa,  Law*  of  IT.  T.,  April  8,  18!4,  c.  1ST. 

(a)  Co.LUt.44,>>'B00,bi  Sid  IQl.noleM  lhe«idof  tbectw;  10Co.3(t,b;lK;rd 
on  Corp.  78, 76,108,115;  Cum.  Dig.  tit.  FtrqcUu,  F.  11,  16, 16,  IT,  18;  Parker,  C.  J., 
[n  Flnt  Pariah  in  SuttOD  n.  Cole,  8  Pick.  280. 

CrMk  R.  R.  Co.,  Ga  N.  T.  4SG;  Stewart  Emma  SlWer  Mining  Co.  •.  L«»Ei,  4 
e.  Lehigh  Valler  R.  R.  Co.,  88  H.  J.  L.  C.  P.  D.  896 ;  Blce'i  App.,  TO  Penn. 
G06.  See  Twin  Uck  Oil  Co.  v.  Uatbui?,  St.  188.  Aikd  the  action  to  recorer 
91  U.  S.  GST ;  Oatdner  v.  Bstler,  80  N.  J.  msj  be  at  law.  MoriKin  r.  Thompsoo, 
Kq.  702.  And  thej  lOMt  refund  an/  »  L.  R.  Q.  B.  480.  Tbe  dlncton  are  li*- 
pruflt*  made  by  themMlve*  while  lo  act-  ble  prlmariij  to  the  corporation,  and  It  1* 
ing.  ParkercMcKenna,  lOL.R.Ch.06;  onl;  when  the  corporation,  ai  (uch,  re- 
Imperial,  Ac.  Co.  e.  Coleman,  S  L.  R.  fnut  to  act  that  itockhoLden  bare  a 
H.L.  188;  /b  n  Imperial  I^nd  Co.,  4  right  to  act  independent!]'.  Booth  v. 
Ch.  D.  600.  The  tame  rale  appliei  to  BobtnMm,  66  Md.  410.  Stx  the  laino 
promoter*  of  rompaniei  or  corporation*,  principle  applied  to  a  init  In  eqoitj  b/ 
Erlai^er  e.  New  Sombrero  Photphate  a  mlnotltr  of  itockholden  ag^ntt  the 
Co.,3App.Caal2I8:  BagnallD.Carllon,  corporation  and  an  ontiide  contractor. 
8  Ch.  D.  STl  1  Phoiphate  Sewage  Co.  >.  Hawn  v.  Oakland,  104  U.  8.  46a  A*  to 
BartmoDt,  6  Ch.  D.  804;  Whalej,  4c.  Co.  the  liability'  of  directon  for  fraud  In  gtn- 
e.  Green.  6  Q.  B.  D.  100;  Emma  Sllrer  eral.aee  W^v.  Bell.8  Ex.  D.  SSB;  C■^ 
Milling   Co.  e.  Grant,  11   Cb.   D.  018  ;  giU  '.  Bower.  10  Cb.  D.  602. 
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stood  by  the  bar  and  court  in  the  modern  case  of  The  Mayor  and 
Commonalty  of  ColchetUr  y.  Loteten ;  (b')  aoA.  thia  common-law 
right  of  disposition  continued  in  Eogland  until  it  was  taken  awa;, 
ad  to  religious  oorporetions,  by  several  restraining  statutes,  in  the 
reign  of  Elizabeth,  {e)  We  hare  not  reeuacted  in  New  York 
those  disabling  sots :  but  the  better  opioiou,  upon  the  construc- 
tion of  the  statute /or  the  incorporation  of  religiout  tociitiet,  ((2) 
is,  that  DO  religious  corporatiou  can  sell  iu  fee  any  real  estate 
without  the  chancellor's  order.  The  powers  given  to  the  trua- 
tees  of  religious  societies  incorporated  under  that  act  are  limited 
to  purchase  aud  hold  real  estate,  and  tlien  to  demiae,  lease,  and 
improve  the  aame  for  the  use  of  the  congregation.  This  limita- 
tion of  the  corporate  power  to  sell  is  confined  to  religious 
corporations  i  *  and  all  others  can  buy  and  sell  at  pleasure,  *  282 
except  so  far  as  they  may  he  specially  restricted  by  tlieir 
charters  or  by  statute,  (a)  Corporations  have  a  fee-simple  for 
the  purpose  of  alienation, '  but  they  have  only  a  determinable  fee 
for  the  purposes  of  eujoyment.  On  the  dissolution  of  the  corpo- 
ration, the  reverter  is  to  the  original  grantor  or  bis  heirs ;  but 
the  grantor  will  be  excluded  by  the  ahenatioa  in  fee,  and  in 

lb)  1  Tet.  &  B.  220,  237,  240.  244 ;  and  it  wm  bo  adjudged  Id  the  cue  of  Btnj  r. 
The  Merchuiti'  Excliange  Company,  1  San[d|f.  Cb.  280. 

(e)  By  the  etatute  of  4  &  6  Wm,  IV.  c.  78,  all  la;  civil  carporatfoni  in  England 
mre  realrained  from  lelling  or  mortgagiDg  nay  real  estate,  eicepC  under  a  goTernment 
license,  in  the  mode  preacril>ed. 

((f)  Lkwi  of  New  ToTk,  leai.  S6,  c.  60,  sec.  II.  This  act  has  not  been  either  reTijed 
or  repealed.    See  N.  Y.  Beriied  Statutes,  iii  298. 

(a)  Coiporatons  holding  for  charitable  pnrpoaet,  tayt  Lord  Eldon,  ]  Vet.  &  B. 
246,  can  alien«(e  at  law,  but  the  alienee  will  be  %  tnutee. 

'  The  People  v.  Hanran.SDeoio,  380;  wu,  I  N.  T.  G09.      A  corpot«tioD  can 

Sicoll  K.  N.  T.  A  Erie  R.  R.,  12  Barb.  400,  take  a  fee,aUhou^  iU  charter  1*  onlj'  for 

4B6.    Bat  tiiit  seents  to  be  doubted  in  1  a  term  of  jears.    Nicoll  e.  N.T.  t  Brie 

Bedfleld,  Bailw.  c.  11,  S  69,  p.  254.     See  R.  R.,  12  M.  Y.  121 ;  a.  c.  12  Barb.  460; 

GnDtonCorp.,"Property,''iU.I29cfKg.  Bires  v.   Dudley,   8  Joiiei  Eq.  (N.  C.) 

JU  to  rererter.  Me  Bingham  o.  Weider-  126.  x* 

x>  In  Turnpike  Co.  c.  niiuoia,  96  U.  B-  ii  good  as  an  eiecntorj  devise,  and  the 

83,  a  grant  o(  a  fFancliise  to  a  corpora-  title  Teats  when  the  corporation   OHnes 

tlut  of  limited  duration  was  held  to  pas*  into  exulence.    Quid  v.  Washington  Hoa- 

an  Mtat«  for  its  life  only,  there  being  do  pital,  96  U.  S.  303.    So  of  a  bequest  al 

word*  of  perpetnity.  perw»alty.    Fellows  o.  Hlner,  119  Haaa. 

A  derlae  tor  charitable  uea  to  a  coi^  641. 
pontku  to  ba  enal«d  by  th«  leglaUtura 
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that  way  the  corporatioa  may  defeat  the  pcKjtiibilitj  of  a 
reverter.  (6) 

Id  England,  corporations  are  rendered  inoapable  of  parohaeing 
lands  without  the  king's  license ;  and  this  restriction  extends 
equally  to  eoclesiastical  and  lay  corporatious,  and  is  founded  upon 
a  succession  of  statutes  from  Magna  Charts,  9  Hen.  III.  to  9  Geo. 
II.,  which  took  away  entirely  the  capacity  which  was  vested  in 
corporations  by  the  common  law.  These  statutes  are  known  by 
the  name  of  the  statutes  of  mortmain,  and  they  applied  only  to 
real  propei-ty  ;  and  were  introduced  during  the  establishment  and 
grandeur  of  the  Roman  church,  to  cheok  the  ecclemastios  from 
absorbing  in  perpetuity,  in  hands  that  never  die,  all  the  lands  of 
the  kingdom,  and  thereby  withdrawing  them  from  public  and 
feudal  charges,  (c)  The  earlier  statutes  of  mortmain  were  or^ 
inally  levelled  at  the  i-eligioua  houses ;  but  tlie  statute  of  16  R.  II., 
o.  S,  declared  that  civil  or  lay  corporatious  were  equally  wiUiin 
the  mischief  and  within  the  prohibition  ;  and  this  statute  made 
lands  conveyed  to  any  third  person,  for  the  use  of  a  corporation, 
liable  to  foi-feiture,  in  like  manner  as  if  conveyed  du^ctly  in  mort- 
main, (d)     We  have  not  in  this  countiy  reeuacted  the  statutes  of 

(b)  PrMtOD  on  Eitkte*,  li.  GO. 

(c)  Lord  Ch.  Bruugham  oUerred,  that  the  objevt  of  the  MortmaiD  Act*  wm  to 
pre»ent  land  from  being  pUced  txfra  aiiHnuntum  upon  the  feudal  priuclple  of  pro- 
tecting the  lords  ugainac  having  tenanu  wlio  never  died,  but  that  Ihero  waa  no  Inten- 
tion of  preventing  hj  will  the  inveitment  of  moni^ys  in  iinprovement*  upon  land 
already  in  mortmain.    GihleCt  b.  Bob«on,  8  My.  &.  K.  G17 

(cJj  Co.  Uit.  2,b;  2  Bl.  Comm.  26&-2T4,  and  1  BL  Comm.47Q.  The  Mortmain 
Acta  applj  to  corporations  eiclusiTely ;  and  truat[B]  mads  bj  feoffment,  grant,  or 
devise,  to  uninL-orpo rated  hodiee,  for  charitable  uiei  and  purpoaea,  niiC  iktmKi  luprr- 
ilitioia,  bare  not  been  Iteld  to  be  invalid,  under  the  Mortmain  Act  of  23  Hen.  VIII.  e. 
10,  and  that  of  1  Ed.  VL  c.  li;  Poner'i  Cau,  1  Co.  it.t;  Martidale  d.  Martin,  Cto. 

E.  288;  case  6  Ed.  VI.  cited  bj  the  asiislant  vic^^hanvellor,  in  Wright  u.  Tnuteel 
ofMeth.Epis.  Church,  1  Hoff.Ch.SlS;  Adams  and  LambeTi'sCase.iCo.  104,  b;  Sir 

F.  Moore,  S4S.  Tlie  prohibition  to  alienate  a  mortmain  was  qnalifled.  The  right  to 
seize  the  lands  as  a  forfeiture  belonged  to  the  mesne  lords  and  the  king ;  and  If  thej 
remitted  the  forfeiture,  Uie  alienation  irat  good.  The  interests  of  the  heir  were  not 
considered;  he  was  bound  b.r  the  alienation,  Wilmofs  Opinions,  p.  9;  Attomer- 
Geueral  v.  Flood,  Rayes'*  Irtth  Exch.  611  ;  the  aHiatant  Tice-chanceltor  in  Wright 
B.  M.  E.  Chorcii,  In  1  Hoff.  Ch.  26*. 

In  1843,  an  attempt  «ri  made  tn  the  English  House  of  Commons  to  repeal  tlie 
•tatutet  of  mortmain,  and  allow  of  the  establishment  of  sehooli,  hotpltals,  churches' 
and  nligious  and  monastic  insUtulioni  for  tlie  relief  of  the  poor,  the  encouragement 
of  chaitt;  and  religkn,  it  the  pleasare  and  with  tlie  bounty  of  lndi*ldtials ;  bat  the 
motion  met  with  no  encouragement,  and  was  withdrawn.  The  slatnte  of  9  Geo.  11. 
c.  80,  Is  DOW  the  leading  English  (tatnte  of  mortuain[s  1].    U  dcclarea  tliat  no  laiiiU  ur 
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mortmain,  or  geDerany  assomed  tbem  to  be  in  force ;  and  the 
only  legal  cheok  to  the  acquiaition  of  lands  by  corporations  con- 
dists  in  those  special  restrictions  oontained  in  the  acts  by  which 
they  ate  incorporated,  and  which  usually  confine  the  capaoity  to 
purchase  real  estate  to  specified  and  necessary  objects ;  and  in 
the  force  to  be  given  to  the  exception  of  corporations  ont  of 
the  statute  of  *  wills,  (a)  which  declares  thai  all  persons,  *  28S 
other  than  bodies  politic  and  corporate,  may  be  deviseea  of 
real  estate,  (b) 

Ttie  statutes  of  mortmain  are  in  force  in  the  State  of  Pennsyl- 
vania. It  has  been  there  held  and  declared,  by  the  judges  of  the 
Supreme  Court  of  that  state,  (c)  that  the  English  statutes  of  mort- 
main have  been  received,  and  considered  the  law  of  that  state, 
BO  far  as  they  were  applicable  to  their  political  condition ;  and 
that  they  were  so  far  applicable  "  that  all  conveyanoes  by  deed 
or  will,  of  lands,  tenements,  or  hereditaments,  made  to  a  body 
corporate,  or  for  the  use  of  a  body  corporate,  were  void,  unless 
sanctioned  by  charter  or  act  of  assembly."  (<2)     In  the  other 

moneyi,  to  be  laid  oat  thereon,  ihall  be  giTen  or  chtrged  for  anf  charitable  uaet, 
nnlei*  by  d^d,  executed  in  the  preMnce  of  two  witneuei,  twelve  montha  belore  the 
death  of  the  donor,  and  enrolled  ia  chancery  within  lix  months  after  iti  execution,  and 
be  made  to  take  effect  Immediately,  without  power  of  revocation.  The  two  onlTer- 
iitiet,  and  the  iclioiarj,  upon  the  foundation  of  the  colleges  of  Eton,  Winchester,  ud 
Westminster,  were  excepted  out  of  the  acL 

(a)  32  Hen.  VTH.  c.  I ;  H.  T.  Betlsed  Swlnlet,  IL  67,  lec  3. 

(b)  If  corporations  are  limited  (n  thepnjchueof  lands  to  laad*  of  a  ipedflc  yearly 
value,  say  £200,  and  the  Talue  be  withio  the  lura  prescribed  when  parchased,  and 
the  lands  afterwards  rise  In  Talue  by  good  huibandrj,  or  extraneous  cause*,  the  title 
of  the  corporation  is  not  thereby  affected,  and  the  yearly  value  at  the  time  of  the 
porcbase  is  all  (hat  the  limilation  requires.  This  is  the  Just  and  equitable  role. 
!  Inst.  722;  [Rngardus  b.  Trinity  Charch,  4  Sandf.  Ch.  6.34;  Humbert  v.  Trinity 
Church,  !4  Wend.  687, 029.  Bee  Harvard  CoUege  v.  Aldemien  of  Boston,  IM 
Uasa.  470. 1 

(e)  8  Biuney,  App.  620.  The  statutes  of  mortmain  apply,  In  Penosylvanta,  only 
■o  far  as  they  prohibit  dedications  of  property  to  luperttitiout  otes,  or  grants  to  cot> 
poratlon*  without  a  statutory  license.  Metbodist  Church  n.  Remlugtoa,  1  Watts, 
218. 

(if)  By  the  statute  in  Pennsylvania  of  6th  of  April,  1B3S,  passed  since  the  decUu»- 
Uon  of  the  Judges  mentioned  In  the  text,  all  purchases  of  land  by  any  corporation,  or 
by  any  person  in  trust  for  one,  without  the  license  of  the  commonwealth,  are  made 
anbject  to  forfeiture,  and  the  same  penalty  extends  to  all  lands  held  by  corporations 
existing  f n  other  states,  either  directly  or  through  the  medium  of  trustees  or  feoltee*. 
Ptudoo's  Dig.  860.  But  in  Hnnyan  v.  Lessee  of  Coster,  14  Peters,  122,  it  was  adjudged 
that  a  corporation  of  another  slate,  aDthorited  to  purchase  and  bold  lands  Id  Peirn- 
sylvania  or  dsewbere,  ia  competent  to  purchase  and  bold  lands  b  that  state,  mbject, 
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states  it  in  auderstood  that  the  statutes  of  mortmain  have  not 
beeo  reenacted  or  practised  upon ;  and  the  inference  from  the 
statutes  creating  corporatious  and  authorizing  them  to  hold  real 
estate  to  a  certain  limited  extent,  is,  that  our  statute  coiporationo 
cannot  take  and  hold  real  estate  for  purposes  foreign  to  their 
institutioQ.  (e)  ^  As  we  have  no  general  statutes  of  mortmun, 
perhaps  a  legally  constituted  corporatiou  in  another  state  can 
purchase  and  hold  lands  ad  l^titum  in  Kew  York,  provided  tbeir 
charter  gave  them  the  competent  power.  (/)  A  corporation 
may  take  a  mortgage  upon  land  by  way  of  security  for  loans 
made  in  the  course  and  accordiug  to  the  usage  of  its  lawful  opera- 
tions ;  or  in  satisfaction  of  debts  previously  contracted  in  the 
course  of  its  dealing.     Such  acts  are  generally  provided  for  in  the 

neTertheleu,  to  be  derected  of  th«  Mtatc.  and  to  t  forfeiture  of  it  b;  the  itKt*  of 
PeaiujlviniB,  whenerer  thst  (late  tliinlu  proper  to  Institute  proceu  for  that  por- 
pote.  The  corporation  lioldi  a  defeuible  ettaie,  if  held  withaut  a  liceoae,  procured 
from  Pennsjlrania. 

(c)  Farfcer,  C.  J.,  in  Firat  Pariih  in  Sutton  «.  Cole,  3  Pick.  232.  The  provlndal 
■tatute  of  Miuiathaietts  of  28  Geo.  I[.  was  commonl/  called  a  itatute  of  mortmain. 
It  wai  Tirluall;  repealed  by  the  alalute  of  1T86,  wliich  wai  a  anbititnte  for  It ;  and  it 
liai  beeD  held  that  a  bequeat  In  truit  for  pious  and  cliaritalile  met  was  not  roid. 
Bartlet  i-.  King,  12  Masi.  537.  The  IlevUed  Statutes  of  M«>s)ichusetts  of  1836  con- 
tinue the  same  provision,  and  deacons  and  church-wardent  of  Protestant  churches  are 
made  bodies  politic,  competent  to  take  donations  for  their  churches,  and  for  the  pool 
tliereof.  Revised  Statutes,  part  1,  tit.  8,  [c.  20,]  sec.  SB.  The  British  mortmain  acti 
were  never  recognized  as  the  la «  of  Virginia  or  Kentucky.  Robertson.  C.J.,  4Daaa, 
S56;  Lalhrop  d.  Commercial  Bank  of  Scioto,  S  Dana,  114.  In  Louisiana,  subaUtn- 
tions  and  Jidei  cemmltta  arc  abolished.  Civil  Code,  art.  1G07.  The  object  was  to 
prerent  property  from  being  placed  out  of  commerce,  hut  It  does  not  apply  to  naked 
trusta  to  be'^iecuted  inimedialely. 

(/]  This  is  declared  to  be  the  law  in  Kentucky.  Lathrop  n.  Commercial  Bank  of 
Suioto,  8  Dana,  1 14.  The  decision  in  that  case  noes  to  establish  the  doctdne,  that  a 
corporation  of  another  stale  or  nation  can  contract  and  sue  on  contracts  made  by  Its 
agent  in  Kentucky,  provided  they  be  sul-Ii  as  its  charier  authorizes,  and  consistent 
with  the  local  law  and  policy  of  the  stale ;  and  a  corporation  of  another  state  csu  take 
and  hold  lands  by  purchase,  mortgage,  or  devise,  when  consistent  with  Its  charter 
and  not  denied  by  poiltire  law.  This  liberal  and  enlightened  decision  waa  fally  con- 
■idered  and  ably  sustuued. 

1  Biley  r.  Rochester,  9  N.  T.  64 ;  Boi-  24  How.  40S,  507.    As  to  the  next  propo- 

tock  V.  V.  Staffordshire  Bailway,4  Et.  t>  aition,  State  v.  Beaton,  C.  &  M.  H.  R.,  26 

B1.  768;  8Ute  i'.  Mansfield,  3  Zabr.  610;  Vt.  433;  Steamboat  Co.  v.  McCutcheon, 

State  n.  Newark,   1  Dutch.  316.     As  to  lSPenn.St.13;  Thomp*on  c.  Swoope,24 

mortmun,  see  Potter  t).  Thornton,  7  R.  L  Penn.  St.  174;   Boyce   v.  St.  Louia,  30 

262 ;  Page  s.  Heineberg,  40  Vb  81 ;  OdeU  Barb.  660. 
■>.  OdelU  10  Allen,  1,6;  Feiin  «.  Carey, 
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charters  of  moorporstioii ;  and  without  eucli  a  special  authority, 
it  would  seem  to  be  implied  in  the  reason  and  spirit  of  the  grant, 
if  the  debt  was  bona  fide  crested  in  the  regular  course  of  bubi- 
ness.  («/) 

2,  (  To  »ue  and  be  tued.')  —  Corporations  hare  a  capacity  fx>  sue 
and  be  sued  by  their  corporate  name.  (A)  Private  moneyed 
corporations  are  cot  *  only  liable  to  be  sued  like  private  *  284 
individuals  in  assumpsit  for  breaches  of  contract,  but  they 
may  be  sued  by  a  special  action  on  the  case  for  neglect  and 
malfeasance  and  breaches  of  duty,  and  in  actions  of  trespass 
and  trover  for  damages  resulting  from  trespasses  and  torts 
committed  by  their  t^ents  under  their  authority  ;  and  the  au- 
thority of  such  fronts  need  not  be  under  seal,  (a)  >    From  their 

is)  surer  Lake  Bank  tr.  North,  i  Johiu.  Ch.  3T0 ;  Batrd  v.  Buik  of  WMhington, 
11  Serg.  ft  R.  411 ;  jAmerion  Mat  Life  Int.  Co.  v.  Owen,  16  Graj,  Ml.] 

{k)  Bat  lodiridnil  .memben  of  a  corporation  cannot,  by  a  bill  in  equity,  aae  (or 
oorporste  claimi  witliout  the  content  of  tlic  cori>oration ;  and  If  the  corpo^U*>*> 
neglecl  their  lighti  and  dutlei,  and  individual  corporator!  wiih  for  redress,  they 
must  at  least  make  the  corporatlan  a  party  defendanL  Beney  v.  Teazle,  24 
Me.  1. 

(a)  Tarborongh  v.  The  Bunk  of  England,  IB  l^aat,  6 ;  Smith  v.  B.  &  B.  Gailtght 
Co..  1  Ad.  £  EI.  620;  Maand  t'.  MonmoultiBliire  Canal  Co.,  1  Car.  ft  M.  [600),  830, 
PhlL  ed. :  Tonaaend  d.  Susquehanna  Tarnpike,  6  Johns.  90 ;  Gray  v.  Portland  Bank, 
S  Uaia.  804 ;  Cheitnat  Bill  Tarnpike  c.  Butter,  4  Serg.  t  B.  6  i  Fowle  v.  CommoiL 

»  Tort*.  —  The  liabiUty  or  corporations  Phil.,  Wii.  ft  Bait.  B.  R.  v.  Qolgley,  21 

tor  the  torti  or  negligence  of  their  direo-  How.  202 ;  Maynard  v.  Fireman's  Fund 

tor*,  serTantt,  and  agents  Is  now  deter-  Ins.  Co.,  34  Cal.  4S ;  [HcDermott  b.  ETen- 

mlned  by  the  general  principles  of  the  law  bgJonmal,43N.  J.  L.  488;]  f or  niaUdon* 

of  agency.    Itanger  v.  Great  Western  R.  proseention,  Tance  v.  Erie  Railway  Co., 

Co.,  SB.  L.  C.  T2,  ST;  Ramiden  o.  Boa-  8  Vrooro  (N.  J.),334i  Goodipeed  r.  East 

ton  ft  Alb.  R.  R.,  104  Mass.  117,  120;  Haddam  Bank,  22  Conn.  530;  (Bank  of 

Hew  Tork  ft  N.  H.  R.  R.  v.  Schuyler,  34  New  Sonth   Wale*   ■;.   Owston,  4  App. 

N.  T.  30,  SO;  Brokaw  k.  N.  J.  R.  R.  ft  Cas.  270;  Edwards  v.  Midland  Ry.  Co., 

Trans.  Co.,  8  Troom  (B.  J.|,  S28,  380;  6  Q.  B.  0.287;  Carter  r.  Howe  Machine 

[BaUiHialBaDki'.Qraham.lOOU.S.ODei,  Co.,  61  Md.  290;  Reed  v.  Home  Sa*inga 

and  other  caset  cited  below.    Thni  a  Bank,  l.tO  Mast.  448 1  WilllaoM  v.  Plant- 

corporation  may  be  sued  for  aasanlt  and  er«'  Int.  Co.,  t^  His*.  7G6 ;  a.  o.  84  Am.  R. 

battery,  Brnkaw  ir.  M.  J.  R  R.  ft  Trans.  4*14    nnil    note.)      See  Green  t.  London 

Co.,  3  Vro<>in   (N.  J.),  828 ;   Hewitt  v.  General  Onuiibos  Co.,  7  0.  B.  h.  s.  390; 

Swift,  S  Allen,  420;  St.  Louis,  A.  ft  C  Allandc  ft   G.  W.  B.  Co.  a.  Dunn,  10 

R  Rv.  Dalby,  19  HI.  868    Ramsden  v.  Ohio   8t,  162,  other  cases  of   ranlic*. 

Bott.  ft  Alb.  R,  R.,  lupra;  see  Mannd  v.  The    contrary    opinions    anggetted     in 

Monmouthshire  Canal  Co.,  4  Man.  ft  Gr.  Child*    v.  Bank    of   Missouii,    IT    Mo. 

462;  potf,  290,  n.  (a);  for  Itbel,  Whitfield  218;     MuI^Uan   v.  Cumberland   Bank, 

p.  8.  E.  Railway  Ca,  EL,  Bl.  ft  El.  116;  24  Mo.  606  ;   and   Stevens   ■>.  Midland 
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inability  to  be  arrested,  corporatioits  are  to  be  fiued  by  original 
writ  or  Bummona ;  Eiiid,  at  uommoQ  law,  they  might  be  compelled 

Coundl  of  Alexandria,  3  Peten,  308 ;  Rabasu  d,  Orteuu  NsTigatian  Co.,  6 1^  461 ; 
Shaw,  C.  J.,  19  Pick.  G16i  Ueclar  of  the  AacvDuon  n.  Buckhurt,  B  Sill,  193; 
Angell  &  Ames  on  CorporacionB,  3B5-3UI,  Sd  ed. ;  Uajar  of  New  Tork  n.  Bailey, 
2  Denia,  4SS ;  WeightmaD  s.  Waablngttm  Citj,  1  Blick.  3S.  In  Ohio,  ft  liaa  been 
ad j  udged  that  corporatiani  are  liable,  like  Individuals,  for  in j  utiea  done,  ai  hy  cutting 
diCctiei  and  waterconrMg,  in  euch  a  manner  aa  to  caute  the  water  to  overflow  and 
InjaretheplaiatifTi  land,  alt lioogh  the  act  done  wa*  not  beyond  their  lawful  powera. 
Rhodei  V.  Cleveland,  10  Oliiu,  169.  lodlvidoali  are  liable,  it  tn  tlie  camiaiaaloD  of  a 
biwful  act  damage  thereby  accmea  to  another,  provided  he  could  have  avoided  it 
with  due  oare.  Lambert  u.  Beue^,  y.  Rajm.  421.  A  railroad  company  Is  not 
reiponaible  for  a  building  aet  on  fire  and  destroyed  by  a  spark  from  a  railroad  enfciiie, 
prouidtd  there  waa  no  negligence  on  the  part  of  the  company,  and  ilieri'  was  llie  exer- 
dieof  doe  care  and  tkilL  The  damage  was  the  unaviddable  and  casual  result  of  tha 
performance  of  a  lawful  act.  Burroughs  e.  Housatoniu  B.  It,  Cn..  ]■>  Conn.  124; 
a.  p.  ufia,  til.  4Se.  [See  Flynn  s.  Ban  Francisco  &  S.  J.  R.  B..  40  Cnl,  14;  Kel- 
logg r.  Chicago  &  N,  W.  K,  Co.,  20  Wis.  223;  Toledo,  P.,  &  W.  R.  Co.  s.  Pindar, 
53  IlL  447 ;  and  addiliooat  caBe^  liL  486,  n.  {b),  to  which  add  HJggint  v.  Dewey,  107 
Haaa.lH.] 

Coontka  B.  Co..  10  Exch.  362,  probably  way,  &c,  Co.  d.  Copybeare,  9  E.  L,  C.  Til, 
would  not  now  be  maintained,  and  many  other  caiea,  and  explaining 
Aa  to  the  liability  of  companiet  for  Ranger  v.  Great  Western  Railway  Co., 
misrepresentations  of  their  directors,  the  6  H.  L.  C.  T2.  See  Crump  d.  U.  S.  Min- 
diatinctlon  has  been  taken,  that  where  a  ing  Co.,  7  Gralt.  S62 ;  Concord  Bank  v. 
penon  haa  been  drawn  Into  a  contract  to  Gregg,  14  N.  H.  331 ;  D.  4.  3.  IS.  f  1. 
porchaae  ghares  belonging  lo  a  company  However,  the  question  aa  to  the  liability 
by  frandnlent  mlsrepreseatatians  of  the  of  a  company  to  an  action  of  deceit  was 
dlKCtort,  and  the  diKCtors,  in  the  name  not  before  tha  house  in  the  principal  caae, 
of  the  company,  seek  to  enforce  that  con-  and  the  Exchequer  Chamber  detarmined 
tract,or  the  person  who  has  been  deceived  the  contnry  in  Barwick  v.  Engliah  Jolnt- 
ludtntes  a  suit  against  the  company  to  BtockBank, L.K.2GX.259,  &ee,toa,the 
nscind  the  contract  on  the  ground  of  caseajisingoutof  the  well-known  Sohqy- 
frand,  the  mlsrepieaenUtions  are  impntft-  ler  frauds  in  the  overissue,  Ac.,  of  stock. 
ble  to  the  company,  and  the  pnrehater  Sew  Tork  4  N.  H.  R.  R-  r.  Schuyler,  84 
cannot  be  held  to  his  contract,  because  a  N.  T.Sa  See,  generally,  Fogg  v.  GrUBn, 
company  cannot  retain  any  benefit  which  2  Allen,  1,  There  does  not  seem  to  b* 
tbey  have  obtained  through  the  fraud  of  any  solider  ground  for  dlstingniahiiig 
their  agenti.  But  if  the  petaon  who  hai  between  corporations  and  other  princi- 
been  induced  to  porchate  ahore*  by  the  pals  In  this  claas  of  cases  than  in  thoM 
fraud  of  the  directors,  instead  of  seeking  where  the  distinction  is  given  np.  &e« 
to  set  aside  the  contract,  prefers  to  bring  032,  n.  1.  [An  action  of  deceit  was 
an  action  for  damage*  for  the  deceit,  such  maintained  against  a  corporation  in  Pen- 
an action  cannot  be  maintained  against  hies  s.  PaUpacn  Qoano  Co.,  77  N.  C. 
the  company,  bnt  only  against  tbe  direc-  233.  So  in  UaiJcay  n.  Colonial  Bank  of 
ton  personally.  Western  Bank  at  Scot-  ITew  Branawlck,  5  L.  B.  P.  C.  894, 
land  El.  Addle,  L.  R  1  H.  L.  8c.  146, 168,  whet«  tbe  corporation  took  tha  benefit 
oitii^  Kew  Brunswick  ft  Ctoad*  Bai^  of  Uie  fraud.] 
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to  appear  by  distress  or  seizure  of  their  property,  (i)     A  foreigD 
corporation,  in  the   character  of  its   members  as  aliens  (unless 

(6)  The  prcM!«M,  pleading!,  ud  other  prooeedingB  at  law  and  eqntty,  in  «aita  bf 
and  Bgainit  uorporationi,  and  the  competencj  of  corponiton  ai  wimeiisci  in  luili  in 
which  the  u>rponik)D  ii  a  parly,  are  fullj  diteoased,  and  with  a  reference,  in  the 
moat  ample  manner,  to  Engtiah  and  Araerican  anthoritict,  in  Angell  &  Amca'a 
Tieatiae  on  Corporationa,  c.  18.  See  in/rn,  290.  Upon  jndgroent  and  eiecutdon 
•gainat  a  corporaiion  for  a  debt,  it*  pmpert]',  i«al  and  peraooal,  may  be  attaeli«d  or 
•elzed  and  sold,  aa  in  the  caaa  of  individual  defendant*.  It  i»  llie  onUnaty  practice, 
Bucbanan,  C.  J.,  in  State  ol  Maryland  c  Back  of  Maryland,  Q  Gill  A  J.  219;  Slee  v. 
Bloom,  fiJiilini.Ch.Seai  a.  o.  10  Johua.  466;  Pierce  t.  Partridge,  8  Met.  U  j  Ferry 
V.  Adams,  ib.  61 ;  The  Qaeen  tr.  The  Victoria  Park  Co.,  1  Ad.  &  Bl.  ir.  a.  288.  If  a 
lailroad  company  contracts  dabta  whicli  U  ia  unable  to  pay,  the  better  opinion 
would  *eem  to  be,  that  tha  wood  and  iron  on  the  railvay  may  t>e  taken  on  eiecutioD 
and  sold,  and  the  purchaaer  acquires  thereby  a  right  of  property  in  the  articles,  and 
may  take  poasMsioa  of  tbem  and  carry  tliein  away,  tbongb  the  company  be  thereby 
renderad  nnable  to  execute  iti  corporate  purpose,  end  may  in  oonacqneoce  forfeit  Ita 
elMUier.  Seetliis  queaClon  Tery  ably  diacoaaed  In  the  American  Law  Uagaxine,  ir. 
No.  8,  for  Jannazy,  1846.  This  Tery  point  hai  aince  been  decided  inTbe  Stale ol  North 
Carolina  0.  Rirea,  6  Ired.(N.O.)  207.  It  wa«  held  thai  the  railroad  company'*  interest  In 
land  might  be  sold  with  the  fixtures  and  materials,  and  the  pnrcluaer  takea  and  holda 
them  nntil  the  charter  czpirea,  and  then  the  land  rcTert*  to  the  original  proprietor. 
The  corporate  franchiae  cannot  be  sold,  nor  doea  the  sale  disaolre  the  corporation- 
[Gue  r.  Tide  Water  Canal  Co.,  24  How .  257  j  Stewart  u.  Jones,  40  Ho.  140.  Se^  abo, 
the  right  to  sell  the  flxtnrea,  tn  Ranney  v.  Orleaw  N.  Company,  6  Bob.  (La.)  S81. 
Bnt,  on  the  other  hand,  in  Wincbeater  and  L.  Turnpike  Road  Company  v,  YirooD^ 
6  B.  Hon,  1,  it  waa  adjudged  that  a  tucnpiks  road  waa  not  the  subject  of  aale,  eren 
under  a  decree  In  chancery,  to  pay  debts.  The  iltdc  belonged  to  indiirida^s,  and  not 
to  the  company.  The  aure  road  belonged  to  the  company  a*  a  right  of  way  only  for 
particular  naes.  and  when  it  ceaaea  to  be  thns  nied,  the  land  reTerts  to  the  granlon. 
The  pnrcbaser  at  such  a  aale  wonld  not  acqniie  any  Taloabte  right,  for  corporate 
powen  would  not  follow  the  purchase.  A  tale  «f  the  road  would  not  carry  a  right 
to  the  tolia,  for  that  wonld  be  the  sale  of  a  choaa  in  action,  which  cannot  be  tfaua 
effected.  "Hie  only  proper  remedy  for  the  creditor  under  tiiia  deciaion,  if  not  under 
that  in  the  preceding  case,  is,  by  decree,  applying  by  a  reoeirer  the  net  tolli  lo  the 
peynent  of  the  creditor.  In  f^nnaylranla,  corporation  francliises  cannot  be  sold  on 
•Mcurton ;  bnt  imder  tiwdr  Seqneatiation  Act  of  IGth  Jnne,  1836,  though  turnpike 
made,  railroad*,  and  oauala  may  be  the  sntject  of  seqiieatnillon  for  debt,  yet  where 
tbe  pnblfc  have  an  interest  in  tiiem,  the  court  may  order  that  the  revenues  be  applied 
in  the  flrst  place  to  keep  the  work*  in  repair.  Tha  Susquehanna  Canal  Onmpany  a. 
Bonham,  9  Watta  t  S.  27.  At  common  law,  tha  tint  process  or  summons  agalnat  a 
aorporatian  was  to  be  aerred  oo  tlie  mayor,  president,  or  other  head  officer.  Tlie 
■tatnta  Uw  of  New  Tork  (N.  T.  Tterlsed  Statntes,  U.  467]  has  simplified  the  common- 
law  proceeding,  by  directing  that  tbe  writ  or  first  proceaa  agaioat  a  body  corporate, 
be  serTCd  on  the  pRsident,  presiding  officer,  cashier,  secretary,  or  treaaurer ;  and  if 
tiie  process  ba  ralnned  aerred,  that  the  plaintiff,  instead  of  being  driren  to  ciun- 
p^oiy  and  Tentiou*  stepa  to  oompel  an  appearance  by  diitringat,  may  enter  an 
appearance  for  the  defendants,  of  coorae.  and  proceed  as  in  catea  of  personal  actions 
against  natural  persona  The  Rerbed  Codee  of  Virgfaiia  (1  R.  0.  1SI9)  and  of 
North  Carolina  (I  R.  S.  1887),  hare  a  similar  praTlsion  for  tbe  •errioe  of  praoaH  on 
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they  be  alien  enemies),  may  sue  in  the  federal  courts,  (c)  Tliey 
may  sue   upon  a  moil^age  taken  upon  landi)  aa  security  for  » 

debt,  (d)  The  same  rule,  allowing  corporations  of  one 
•  285   state   •  to  contract  and   sue  in   their  corporate   name  in 

another,  has  been  declared  in  several  of  the  other  states, 
and  may  be  novoonsidered  as  the  general  law  of  the  land. (a)  '^' 

eorporationi.  1  Rob.  Pr.  134.  In  Connecti<!ut,  corporatton*  are  liable  to  the  procem 
of  forei^  attaciimeal,  and  th«  offlcen  can  be  made  parties,  and  lield  to  anmer  on 
oath.  KuoK  B.  FrotectioD  Iiu.  Co.,  9  Conn.  430 ;  eee  Brumlj  r,  Westchoter  Cy.  Alan. 
Soc.,  1  Jolini.  Ch.  SM,  s  p.  So,  in  llie  province  of  New  Bnmsniclc,  by  itatate  of 
8  Wm.  IV.  c.  38,  a  writ  of  lummani  b  tubitituted  for  tlie  original  writ,  and  a  corpon- 
tlon  may  be  proceeded  againat  in  a  mmmnry  way.  Kerr  (N.  B.),  276,  Corporalkm* 
*how  by  proof,  on  the  trial,  tliat  they  are  a  corporation.  Carmicliael  t>.  Tnuleei  of 
School  Lands.  3  Howard  (MIib.),  84 ;  Williama  v.  Bank  of  H.,  7  Wend.  639.  BU 
corpotatlotiB  are  not  liable  to  be  lued  □□(  of  the  ilale,  except  upon  foreign  attach- 
ment in  rem.  Under  local  itatutea.  Clarke  b.  N.  J  Steam  N.  Co.,  I  Story,  Ml; 
Bnahel  v.  Commonwealth  Ins  Co.,  15  Serg.  &  R  176.  A  public  mnnicipal  corptmi- 
lion  uannot  l>e  sued  oat  of  the  county  in  which  It  !■  aituated.  I«liigli  Cottnty  v. 
Kleckner,  6  Watta  &  S  181.  Nor  can  a  foreign  corporation  be  lued  in  New  Yorlc 
nnder  their  attachment  act,  whicli  only  conlemplatcd  the  caie  of  a  liability  to 
arreit  M'Queen  v.  M.  M.  Co.,  16  Jolini.  6.  But  Iti  property  may  be  attaclied  by  a 
proccM  in  r«m.  Clarke  ii.  New  Jersey  Co.,  1  Siory,  631,  A  foreign  corpot^tion  can- 
not be  iued  as  truatee  for  effects  In  their  hands,  under  tlie  attacbnieut  act  in 
MatMchusetts.  Union  T.  Konil  d  N  E.  M.  Ina.  Co.,  2  Mass.  37  ;  Peckham  o.  N. 
Parish  in  H,  16  Pick  286.  But  tbey  may,  in  rem,  under  Uie  Attachment  Act  of 
PennsylTania ;  Bushel  v.  Common  wealth  Ins.  Co.,  16  Scrg.  t  It.  176 ;  Angell  & 
Amea  on  Curpora^ons,  334-342, 2d  ed. ;  and  in  New  Hampshire  and  other  itates 
under  their  foreign  attachment  law,  or  whenever  eff«:tiTe  service  can  be  made  upon 
it  or  its  property,  Libbcy  f.  Hodgdon.  9  N.  H.  3M ;  Martin  r.  Bank  of  Alabama,  14 
L*.  415  i  U.  S.  Bunt  r.  MerehanU'  Bank,  1  Rob.  ( Va.)  57a 

(<-)  Society  for  Prnpagating  the  Gospel  v.  Wheeler,  2  Qall.  106;  Henriqnet  ». 
Dutch  W.  India  Co.,  8  Ld.  Raym.  1685. 

((f)  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370;  [American  Mat  Life  Int.  Co. 
B.  Owen,  16  Gray,  4!91.|  It  la  now  settled  by  statute  (N.  Y.  Revised  Sututes,  Ii.  467), 
that  a  foreign  corporation  may,  upon  giving  security  for  the  payment  of  the  coat*  of 
■uit,  prosecDte  in  the  courts  of  the  state,  in  the  same  manner  and  under  tlie  same 
checks  as  domestic  corporation!.  A  state  Is  a  corporation,  and  may  sae  Id  another 
state.  Delafleld  v.  The  SUte  of  Ulinois,  3  Hill  (N,  T.),  16U ;  AngeU  t  Ames  on  Ci» 
porationa,  8d  ed.  376. 

(a)  WilUamson  p.  Smoot,  7  Martin  (L«.),  81;  N.  T.  J^remen  In*.  Co.  e.  Ely, 
6  Conn.  660;  Portsmouth  Livery  Company  o.  Watson,  10  Mass.  91 ;  Taylor  0.  Bank 
of  Alexandria,  6  Leigh,  471 ;  Bank  of  Edwardsville  d.  Simpson,  1  Mo.  184;.L«throp 
«.  Commercial  Bank  of  Sdoto,  8  Dana,  114 ;  Stewart  v.  U.  S.  Int.  Co.,  9  Wattt,  126; 


<   Foreign   Caqnntiont.  —  (a)   It  has  forbidden  by  Its  charter  to  do  b 

been  held  that  a  corporation   which  Is  the  state  when  It  U  incorporated  eaoBot 

ji  (a)  The  power  of  a  corporation  to  which  it  It  Incorporated  re«tt  upon  com- 

do  business  In  a  state  other  than  Uiat  in  ity  simply.    Cowvll  r.  Springs  Co.,  100 
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(5.)  CtfiAeir  Riffht  to  hold  to  C^aritabU  Ukb.— It  has  been  a 
qiiestioD  of  grave  import  and  difficult  solution,  whether  a  corpors- 

Itank  of  Wuhtenaw  c.  Montgomery,  2  Scam.  <'22;  Bank  of  Audita  e.  Earle,  IS 
Peten,  619-691 ;  Guaga  Iron  Co.  ■>.  Dawson,  i  Blavk.  (Ind.)  202  ;  Bank  of  Uarletta 

do  business  elsewhere.     Land  Grant  Hj.  liston  t>.  Uichigaa  S.  k  S.  Ind.  R.R.,  18 

t>.  Comroisalonen  of  Cottej^  Cy.,  6  Kbds.  Allen,  400. 

S46.  (c)  CmtmeU.  —  See  Faol  v.  Virginia, 
(()  Saiu.  —  At  to  iDlti  by  ft  corpoM-  8  Wall,  les,  181.  It  has  been  laid  down 
tkm,  see,  further,  American  Hut.  £Jfe  that  wlien  a  corporaiion  makes  a  contract 
Ins.  Co.  n.  Owen,  10  Gray,  491.  It  Utre-  inaslateotliertliantliat  wliere  it  is  incor- 
qoently  made  a  condition  of  permilllng  a  porated,  and  its  powers  are  consistent 
foreign  corporation  to  do  business  within  wllh  the  'ex  bet  eon(rac<iu,tliecorporat1«D 
a  state,  that  serrice  on  its  agent  ahall  be  willbedeemed  tobsTeactedlnconfurmltj 
(ufScient.  Of  course  a  judgment  agninst  wiili  the  law  of  the  place  of  lis  creation, 
a  corporation  of  one  state  b;  tiie  court  of  and  to  be  liable  on  its  contract  In  like 
another  will  be  valid,  if  (he  corporation  manner  and  to  llic  same  extent  as  on  those 
appears  generally  in  the  suit  See  March  which  were  entered  Into  by  lE  with  clti- 
V.  Eastern  R.R.,  40  N.  H.  648;  HouUn  f.  fens  of  the  state  by  which  It  was  cstab- 
Insurance  Co.,  1  Dutcber,  67 ;  a.  o,  4  lished,  although  the  nature,  iuterpreta- 
Zabr.  222 ;  Lafayette  Ins.  Co.  r.  Frencli,  tion,  and  obligation  of  the  contract,  except 
16  Bow.  404.  As  to  the  courts  of  the  aa  dependent  on  the  extent  of  the  powers 
U.  S.,  see  L  S47.  n.  1 ;  uti  D»j  d.  Newark  conferred  by  the  uharter,  are  goremed 
India  Rubber  Hanuf.  Co.,  1  BUtcbf.628:  by  the  fore^  law.  Hutching  u.  New 
Northern  Indiana  B.R.  v.  Michigan  C.  England  Coal  Mining  Co.,  4  Allen,  680. 
B.R.,5HeL.444,44e.  In  one  case  after  [But  tee  Mllnor  v.  N.  Y.  &  N.  H.  R.  R. 
serrice  bj  trustee  proceat  the  court  d«-  Co.,63N.  Y.863.]  See  Bnltimorc  &  Ohio 
cllned  to  interfere  with  a  foreign  corpora'  R.R.  p.  Qlenn,28  Md.  287 ;  Bard  n.  Poote, 
tlon  on  tlie  ground  of  luTing  no  means  of  12  N.  Y.  496. 
enforcing  obedience  to  its  decnc.  Wil- 
li. S.  65,  Such  comity  does  not  extend  6-16.  As  to  the  effect  of  Incorpora- 
so  far  as  to  confer  power  to  do  any  busi-  tion  in  mire  than  one  slate,  tee  Bridge 
nets  or  to  take  property  contrary  to  the  Ca  u.  Mayer,  31  Ohio  St.  317;  Quincy 
public  policy  of  Buch  other  state.  Chris-  Bridge  Co.  d.  Adams  County,  88  111. 
tian    Union    o.  Yount,   101    U.  8.   862  616. 

Hence,  also,  a  state  may  refuse  to  allow  (b)  Suits. —Jurfadiction  of  a  foreign 

a   foreign   corporation    to   do    bniiness  corporaiion  was  held  to  be  acquired  by 

within  its  borders,  or  may  impose  any  a  simple  summons  under  the  New  York 

legal  conditioni  upon  a  .orpomtton  so  code,  to  far  at  least  as  to  render  a  Juilg-  . 

doing  business.     But  it  was  held  that  an  ment  obtained  thereon  ralid  in  that  ilale. 

■grcement  not  to  resort  to  the  federal  Gibbs  n.  Queen  Ins,  Co.,  63  N.  Y.   114. 

conrts,  made  in  puranatkoe  of  such  con-  See  alao  Hannibal,  £c.  R.  R.  Co.  r.  Crane, 

diiton,  was  unlawful  and  Toid.    Inturance  102  III,  249 ;  Nat  Condensed  Milk  Co.  d. 

Co.  t>.  Horse,  20  Wall.  446    A  condition,  Brnndenbnrgh.  40  N.  J,  L,  111 ;  Newby 

however,  that  If  a  foreign   corporation  r.  Colts  Patent  Fire  Arms  Co.,  7  L.  R. 

should  resort   to  the  federal   courts   it  Q.  B.  208,     At  to  the  aid  a  court  will  {^Tt 

thould  cease   to  have  the  right  to  do  the  recelTer  of  a  foreign  corporation  in 

business  in  the  state,  was  held  ralid  in  eolisctlng  the  assets,  see  Nat.  Trust  Ca 

D*Vle  u.  Continental  Ins.  Co,  »4  U.  8.  v.  HUler,  38  N,  3.  Rq.  166. 
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tioD,  instituted  as  a  charity,  could  be  permitted  to  become  the 
eettui  que  trust  of  landa  devised  for  charitable  uses.  CorporatiooB 
are  excepted  out  of  the  statute  of  wills  in  England,  and  in  New 
York  and  most  of  the  other  states ;  and  it  has  been  decided  that 
they  cannot  be  directly  devisees  at  lavr.  (6)     But  in  England, 

p.  Pindsll,  2  Rmnd.  4SG ;  bat  in  thli  lut  case  it  wm  held  ttiat  the  bank  of  another 
■tale  cuuld  not  enforce  a  jirtmarjr  contract  made  in  Virginia.  Afordgn  corporation  ii 
permitted  to  sue  in  tlie  English  coiuti.  Uenriquei  o.  DntcU  W.  India  Co.,  8  Ld. 
Rayni-ldS^t:  s.  c.  1  Str.612i  2  id.  807  i  National  Bank  of  St.  Charles  D.DcBam«[ct, 
I  Carr.  £  P.  SG9 ;  Angell  t  Ames  on  Corporations,  S14, 816,  2d  ed.  Sn,  s  BovcrcTgn 
may  sue  in  England,  in  equitjas  well  as  at  law.  Hnllett  v.  King  of  Spain,  t  llow  & 
Clark,  189;  t.  c.  8  Sim,  336 ;  Brown  v.  Minis,  1  M'Cord  (S.  C).  80.  In  iliii  <:sse  * 
ahade  of  doubt  was  thrown  oTcr  tlie  question,  but  there  was  no  devision.  In  the  case 
above  mentioned,  from  2  Randolph,  the  court  held  that,  as  it  was  the  poUc;  of  Vir- 
ginia to  restrain  all  banking  operalbni  bj  corporationg  not  established  by  their  own 
laws,  a  bank  in  Ohio  could  not  be  permitted  to  eBtablish  an  agency  in  Virginia  for 
di»caunting  notes,  or  carrfing  on  other  banking  operation*,  nor  conld  an  action  be 
■nitained  in  Virginia  hy  the  bank  on  a  note  thus  acquired.  This  limitation  to  the 
general  rule,  that  a  foreign  corporation  may  sue,  is  t  he  sanie  In  effect  as  that  prescrlb«l 
by  the  New  York  stataCe.  and  which  will  not  alinre  the  corporation  of  any  other  state 
or  country  to  do  any  act,  or  maintain  a  suit  on  any  contract  arising  therein,  which  is 
not  allowed  to  be  done  by  any  domestic  corporalion.  It  was  Id  this  view  that  tlie 
court,  in  the  rase  of  Randolph,  held  that  the  Ohio  Bank  conld  not  make  a  primary 
contract  in  Virginia,  in  relation  to  banking  business,  as  by  dlsconnting  notes,  thougli. 
If  the  same  be  done  in  Ohio,  the  bank  could  sustain  a  «nlt  thereon  bi  Virgtaila.  The 
court  in  Virginia  raised,  bnt  did  not  decide,  the  question,  whether  the  bank  in  Ohio 
might  not  make  a  trfondary  cxntract  in  Virginia,  for  cartylng  into  affect  the  contract 
originally  made  in  Ohio.  A  point  bearing  on  this  was  decided  in  the  Engliah  caae<4 
Henrique*,  where  a  suit  by  a  Dutch  corporation,  on  a  recognisiRce  of  bail  taken  ia 
England,  wa*  *ustained ;  and  in  the  case  of  The  Silver  Lake  Dank  b.  North,  where 
a  mortgage  taken  in  New  York,  on  huids  in  that  state,  to  secure  a  bank  loan  made  tn 
PeonaylTanla,  was  enforced. 

It  may  now  be  considered  as  a  settled  pifnciple  of  law,  that  a  corporation  in  on* 
state  or  country  may  not  only  stie,  bat  may  make  valid  contracts,  la  another,  pro- 
Tided  their  charter  warrants  such  contracts,  and  (itero  is  no  paiiiive  disability  by  stat- 
ute for  a  corporation  to  make  such  contracts  In  tiie  state  where  they  are  made.  A*  a 
general  rule,  personnl  rights  and  contracts  have  no  locality,  and  the  law*  of  comity 
apply  in  their  fullest  extent  between  the  several  states  of  the  Union.  TTil*  whole 
'  doctrine  was  definitely  established  In  the  Supreme  Court  of  the  United  State*,  In  the 
case  of  The  Bank  of  Augusta  b.  Esrle,  13  Peters,  619,  where  it  wa*  held,  in  a  clear 
and  able  opinion,  delivered  by  the  chief  Ju*tlc«,  that  tlie  purchaae  by  a  competent 
agent  in  Alabama  of  a  bill  of  exchange,  by  an  incorponuad  bank  of  anothet  stata, 
was  a  valid  contract.  A  foreign  corporation  may  contract  according  to  the  law*  la 
another  state,  and  according  to  the  rate  of  interest  in  such  other  state,  though  that 
rate  be  higlier  than  In  iu  own  slate,  when  neittier  the  charier  not  the  laws  of  atKh 
other  state  prohibit  it.    Fraaier  «.  WUlcoi,  4  Rob.  (La.)  617. 

In  several  of  the  states,  banldog  corporations,  incorporated  out  of  tba  atsta,  m 
prohibited  by  statute  from  exercising  banking  powers  witliln  it. 

(b)  Jackun  d.  Hammond,  2  Cainca's  Case*  in  Error,  8S7. 
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by  the  statute  of  43  Eliz.  c.  4,  commoiily  called  the  statute  of 
obaritable  uses,  lands  may  be  devised  to  a  corporation  for  a  chari- 
table use  ;  and  the  Court  of  Chancery  will  support  and  enforce  the 
charitable  donation.  The  various  charitable  purposes  which  will  be 
sustained  are  enumerated  in  the  statute  ;  and  the  administration 
of  justice,  in  this  or  any  other  country,  would  he  extremely  de- 
fective, if  there  was  no  power  to  uphold  such  diapositiona.  The 
statute  of  Elizabeth  has  not  been  reenacted  in  New  York,  New 
Jersey,  Pennsylvania,  or  Maryland,  and  probably  not  in  any  of 
the  United  States,  though  it  may  not  have  been  abrogated  in 
some  of  them ;  (c)  and  the  inquiry  then  is,  whether  a  court  of 
equity  has  power  to  execute  and  enforce  such  trusts  as  charities, 
independent  of  any  statute,  and  when  no  statute  declares 
them  unlawful.  The  statute  of  wills  merely  *  excepts  *  286 
corporations  from  the  description  of  competent  devisees  ; 
and  there  is  nothing  in  the  act  declaring  it  unlawful  for  a  cor- 
poration to  take  for  a  charitable  use.  They  are  left  in  the  same 
state  as  if  the  statute  of  wills  had  not  been  passed ;  and  the  ques- 
tion is,  whether  a  court  of  equity  may  sustain  and  enforce  a 
devise  to  or  for  the  use  of  a  oorporatioc,  provided  the  object  be 
a  charity  in  itself  lawful  and  commendable,  (a) 

le)  Tbe  atstate  of  Eliz.  Ii  in  force  in  North  Caroliut  (1  Hawks,  96),  and  in  Ken- 
tnckj  (he  «Utute  of  charitable  luei  of  43  Eliz.  is  held  to  be  in  force,  and  waa  nerer 
repealed ;  and,  i;oiueqiiencly,  though  tliere  be  adefectornraDt  ot  cetlai  gut  ate  to  take 
the  use,  or,  if  tlie  me  be  too  Indeflnite  and  nncerlain  to  be  enforced  independent  of 
the  itstute,  yet  the  Coort  of  Cbancerj  will  obriate  the  dlfflculty,  and  give  it  effeut 
tw  near  tbe  general  intent  as  may  be,  nnder  tbe  cg-pra  doctrine.  Ous  v.  Wiliilte, 
2  Dana,  ITO.  In  that  case  it  vras  held  that  the  objects  and  parposet  of  the  artii:let 
ot  usodatioD  of  the  people  called  Shakers  were  L-haritab1e  and  pious,  and  valid  in 
law ;  that  the  statute  of  48  Eliz.  was  pro  toMo  a  revocation  of  ihe  prior  statute*  of 
iDoninain ;  and  though  a  corporation,  according  to  the  pr(aciple«  of  the  common  law, 
could  not  be  seised  to  a  use,  f  et,  since  the  statute  of  Elitabeth,  the  courts  liave  main- 
tained devises  to  corporations,  in  trust  for  charitable  tise* ;  that  where  a  trost  waa  for 
a  charitable  use,  Its  being  a  perpetuity  was  no  objection  to  it ;  that,  at  there  was  no 
restraint  in  Kentucky  iloillar  to  the  Mortmain  Act  of  S  Qeo.  II.,  religiotia  societies 
might  acquire  and  hold  property  for  religious  purposes  in  otiier  modes  than  that 
pomted  out  in  the  act  of  1614.  The  exception  in  the  English  statute  of  wills,  pro- 
hibiting devises  to  corporate  bodies,  ii  omitted  In  the  Kentucky  statute  of  wlUj. 
4  Dana,  SU.  In  Massachusetts,  the  statute  of  4S  Eliz.  c  4,  is  in  force  so  far  as  to 
determine  what  are  gifts  to  charitable  uses.  Sanderson  v.  Wliite,  18  Pick.  328.  It  Is 
adopted  in  prindple  and  substance  in  Massachusetts.  Going  t^.  Emery,  16  Pick.  107 ; 
Burbank  d.  Whltuey.  S4  Pick.  153.  And  in  ConnccUcut,  the  statute  of  Elizabeth  wa* 
virtually  reenacted  as  early  as  1702- 

(<t)  In  the  case  of  The  Tmtiee*  of  Phillip*  Academy  v.  King,  13  Mats.  646,  It  was 
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The  oaee  of  Tht  Baptist  Attoeiation  t.  Sart  (b)  was  one  in 
which  a  bequest  of  personal  property  to  the  plaintifb,  as  tmnteeB, 
failed  for  waut  of  an  incorporation ;  but  the  reasoning  in  the 
case  has  thrown  embameament  over  this  question.  It  waa  there 
said  that  the  statute  of  Elizabeth  did  give  validity  to  some  devises 
to  charitable  uses  which  were  not  valid  without  the  aid  of  the 
statute ;  and  the  opinion  of  the  chief  jostice  seemed  rather  to  be 
(for  there  was  no  anthoritative  decision  of  tlie  coart  oa  tfae 
point)  that  the  original  interference  of  chancery  on  the  subject 
of  charities,  where  the  etatm  que  fotuf  had  not  a  vested  equitable 
interest,  was  founded  on  the  statute  of  Elizabeth ;  and  that,  in- 
dependent  of  the  statute,  a  court  of  equity  would  not  sustain  a 
charitable  bequest,  where  no  legal  interest  was  vested.  The 
accuracy  of  this  conclusion  remains  yet  to  be  established  by 
judicial  sanction  ;  and  there  is  a  recent  and  direct  authority 
agunst  it  in  the  case  of  The  Orphan  Asylum  Society  v.  M' Car- 
tee,  (c)  in  which  it  was  decided,  in  New  York,  by  Chancelior 
Jones,  after  a  very  elaborate  discussion  and  consideration,  that 
a.  devise  of  lands  to  execatots,  in  trust  for  a  charitable  corpora- 
tion, for  charitable  purposes,  was  a  legal  and  valid  tnut,  to  he 
enforced  in  equity.  Lord  Northington,  in  the  case  of  The  Attor- 
ney General  v.  Tanered,  ((i)  affirmed  that  devisee  to  corporations, 
though  void  under  the  statute  of  wills,  were  always  considered  as 
good  ill  equity  if  given  to  charitable  uses  ;  and  that  the 

*  287   uniform  rule  of  the  Court  of  Cliancery,  '  b^ore  as  well  as 

at  and  after  the  statute  of  Elizabeth,  was,  that  where  the 
uses  were  charitable,  and  the  grantor  competent  to  convey,  the 
court  would  aid  eveu  a  defective  conveyance  to  uses.  This 
same  principle  has  been  advanced  in  other  oases,  and  by  very 
high  authority,  (a)  ^  ^    The  weight  of  Englitili  opinion  and  aigo- 

kdjadged  thM  «n  aggregate  eorpontion  waa  capable,  (ran  ita  natoiw,  ulav  ipeeiallr 
dbqaalided,  of  taking  and  holding  property  a«  a  Imttes.  1 

(»)  4  Whealon,  1. 

(e)  See  p.  388.  note.  t<0  I  Baeo,  10;  1  Wm.  BL  01. 

(a)  Sir  Jowph  Jekyll,  In  Bfre  n  ComttcM  of  Shafubnry,  S  P.  Wma.  119^  8e» 
fitto  9  Vera.  SIS;    Lord  C.  J.  Wilmot,   In  Anome^  Rensral   s.  La^f  DomUa^ 

■  TUt  U  Mid  to  be  now  genenUlr  fiSO,  677 ;  Perm  ■>.  Carej,  SA  How.  W^ 
Ailmitt^    AukwHi  r.  PIiUUim,  U  Alloi,     GOl.     Caiei  afflrmlng  tbe  St  48  EUx.  to 

yi  CaoritafibtTMi.  — AdeTbe,beqiieit,     luea,  ia  raUd,  tbaagh   Uw   ooipantiai 
or  gift,  to  a  corporation  for  chailiable    la  not  fonoed   imcil  after  tlw  donor'i 
[&86] 
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ment  would  seem  to  be  in  favor  of  an  original  and  neeesBary 
jurisdiction  iu  chancery,  in  respect  to  bflqueete  and  deviBes  in 
truat  to  persons  competent  to  take  for  charitable  purposes,  when 
the  geDeral  object  of  the  charity  was  speoifio  and  certain,  and  not 
contrary  to  any  positive  rule  of  law. 

W]bMf*OpiDion«,24,3S;  IBmCaiS;  7  Ve*. 69;  Lord  EldoE, in  Attorney  Genenl 
B.  The  Skbmen'  Compuiy,  2  Run.  407 ;  Sir  John  Leach,  In  Atlontej  General  o.  The 
HMter  of  Brentwood  School,  1  M7I.  t  K.  376,  In  the  csm  of  the  Attomer  General 
B.  U»7or  of  Dublin,  1  BUgh,  v.  ■.  847,  Lord  BedeidUe  decUred  that  Ow  tUMe  of 
ElinUielh  created  no  new  law  on  the  inbject  of  charitable  om,  bat  only  a  new 
machinery  and  ancillary  joriidiction.  It  Ii  itated,  in  Duke  on  Uiei,  163,  that  Syntoiu 
•old  lands,  by  bargun  and  ule,  to  Fleming,  opon  confidence  to  perforin  a  charitable 
nw,  which  he  declared  by  will.  The  bargain  waa  never  fnroUed,  and  yet  the  lord 
chanoelloT  decreed  a  aala  of  the  landi  by  the  bein,  to  ba  applied  aeoordiug  to  Ike 
limitation  of  the  u»e.  Thii  wa*  the  24  Eliz.,  and  before  the  itatule  of  charitable  uMa. 
Chancellor  Walworth,  In  7  Paige,  BO,  placet  reliance  on  thii  case  ai  evidence  of  tba 
conmon-taw  Jnriadiction  of  cbaocery  over  charitable  naei.  Lord  Hardwieke,  in 
Attorn^  General  v.  UtddJeton,  3  Ve«.  S27,  held  that,  before  and  independent  of  the 
atatnte  of  EUiaheth,  the  Court  of  Chancery  did  exercise  origiual  Juriadiction  in  eaaea 
of  charitie*  at  large,  and  not  regulated  by  charter.  It  waa,  in  the  caaea  of  charitie*, 
afterward)  provided  for  by  tlie  atatnte  of  Eliiabetb.  Lord  Chancellor  Sngden.in  the 
caae  in  Ireland  of  The  Incorporated  Society  «.  Richard*,  1  Con.  A  I«w,  68,  i.  o.  1  Drn. 
ft  War.  268,  reviewi  and  anaiyzea  all  the  caaea,  and  conclnde*  that  tbei«  wai  aa  lnher> 
ent  jurltdictlon  in  chancery  eiiiting  before,  after,  and  at  the  time  of  the  itatnte  rd  4S 
Ella.,  auttainlng  devhea  to  charitable  aaea,  though  void  at  law, 

ba  hi  force  are  tboaelaat  died,  and  Henaer  arenamed.  14  All«i,  Ml,  and  caiea  dted ; 

«,  Hania,  43  01. 436;  Ridnaood  p.  Stale,  CromieD.LoiAvllioOrphani' Home  80c., 

6Ind.aS4;  lI'Cordv.OdtUlne,8Blackf.  8  Bnih  (Ky.),  866.  S76.    Bntlhktaqnat- 

(Ind.)  16.    CMpo,  Norrli  ».  Thompaon,  Med  trr  denied  In  atate*  where  l&e  Sk 

4  C.  R.  Green  (N.  J.),  S07 ;  Baacom  a,  4S  Blii.  la  not  In  force.     See  die  caaea 

AlbertaoD,  84  M.  T.  6B4 ;  Wilderman  <t.  cited  aa  to  the  itatnte,  and  State  v.  War- 

Bahlmore,  B  Md.  661.    The  doctrine  of  ren,  38  Hd.  S88;    Oweni  v.  HlMtonary 

ef-prii  li  diteuaaed  poti,  Iv.  GOB,  n.  1.    It  80c,  14  N.  T.  380.     The  whole  law  of 

may  be  mentioned  here  that  charitie*  are  charity  ta  much  diacnased  in  the  above 

held  not  to  be  within  the  common  rule  Uauachnietta  and  New  York  caae*,  ea- 

limiting  perpetnitiei  and  accnmalationi.  peclnlly  In    Jackion    v,    Phillip*.      See 

/*(«(,  iv.  283,  n.l.     Alao  that  chariuble  alio    Saltonatall    0.    Sander*,    11   Allen, 

beqneati  to  anlncorporaled  societlei.  &c.,  440  ;  Beaumont  v.  Ollrelra,  L.  B.  4  Cb. 

are  to  be  npheld,  even  where  no  truitee*  809. 

death.    Rnnen  v.  Allen,  107  U.  B.  168 ;  Aa  to  what  ■•  a  cbariUble  nee,  aee 

OnM  r.  Waahlngton  IIo^>ital,  96  U.  S.  Joaea  v.  Habetaham,  npra;    Bnaaell  v. 

803;  Pellowa  i>.  lUner,  US  Uav.  611.  Allan, aynt;  hn  Dntton, 4  Ex.  D.  64 ; 

Aa  to  what  law  govemi  in  detenoinlag  h  n  Cbtrk'a  Troati,  1  Ch.  D.  tf7 ;  Teap 

tba  validity  aa  against  the  bete  and  nen  Chea]iNMv.OrgCliei^Nao,SL.RP.C. 

at  Un  napeeHvely.  aee  Jane*  p.  Baben-  881,  SM-tOa. 
ham.  U»  U.  8. 174. 

[887] 
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The  elements  of  the  doctrine  of  the  Engliab  chancer;  relating 
to  charitable  uses  are  to  be  found  in  the  civil  lav ;  (()  and  it  is 
questionable  whether  the  Euglish  system  of  charities  is  to  be  re- 
ferred exclueively  to  the  statute  of  Elizabeth.  The  statute  hag 
been  resorted  to  as  a  guide,  because  it  contained  the  largest 
enumeration  of  just  and  meritorious  charitable  uses ;  and  it  may, 
perhaps,  be  considered  rather  as  a  declaratory  law,  or  specifica- 
tion of  previously  recognized  charities,  than  as  creating,  as  some 
cases  have  intimated,  (c)  the  objects  of  chancery  jurisdiction  over 
charities.  If  the  whole  jurisdiction  of  equity  over  charitable 
uses  and  devises  was  grounded  on  the  statute  of  Elizabeth,  then 
we  are  driven  to  the  conclusion,  that,  as  the  statute  has  never 
been  reenacted,  our  courts  of  equity  in  this  country  are  cut  off 
from  a  l»rge  field  of  jurisdiction,  over  some  of  the  most  interest- 
ing and  meritorious  trusts  that  can  possibly  be  created  and  con- 
fided to  the  integrity  of  men.  It  would  appear  &om  the 
*  288  preamble  *  to  the  statute  of  Elizabeth,  that  it  did  not  in- 
tend to  give  any  new  validity  to  charitable  donations,  but 
rather  to  provide  a  new  and  more  effectual  remedy  for  the 
breaches  of  tliose   trusts,  (a) 

(b)  Codo,  lib.  1,  til.  2,  wc.  10, 36 ;  tit.  8,  aec.  88 ;  Dig.  80,  til.  1 1  lb.  83.  2.  IQ ; 
Str&han't  note  toI>omftt,b.l,tit.1,Be«.  16;  Swinburne,  pt.  6,  tec.  1 ;  2Doni&t,b.3, 
tit.  1,  sec.  6 ;  b.  4.  tit.  2,  wu.  2,  fl  j  b,  8,  tit.  1,  tec.  O;  Lord  Tbarlow,  in  Wblte  v.' 
White,  I  Bra.  12.  By  a  reicript  of  the  EmperoT  Diocletian,  corporatioiiB  conld  not 
take  real  eatate  without  apecial  licenae .  and  Gibbon,  who  refen  to  the  reicript  of  Di^ 
cletian.  laya  tliat  there  were  aeveral  iBwa  under  the  Roman  emperon  enacted  with 
the  tame  design  aa  the  EnKltih  ttatutea  of  mortmaiQ.  Gibbon's  Hist  ii.  345.  He 
alludea,  howeTer,  to  several  instances  in  which  those  laws  had  been  suspended  in 
faror  of  Ohris^an  charities.  The  edict  of  Constantine  (as  cited  from  the  Tlieodoaiaa 
Code  by  the  assistant  Tice.chancelIor,  in  his  able  and  learned  opinion  on  tlie  lubjec^ 
in  Wright  I-.  The  Trustees  of  the  Methodist  Episcopal  Church,  1  Hotf.  Ch.  246)  gsTe 
legality  to  legacies  to  the  Chriaiian  chnrch,  and  broke  down  the  Roman  itatutcs  of 
mortmain.  Legacies  to  pinus  use*  became  afterwards  priTileged  in  the  Roman  law, 
and  their  uncertainty  was  no  objccilon  to  their  validity.  Charities  have  their  founda- 
tion in  Cliristlanity.  A  r?Ugiout  pnrpose  is  a  charitable  puipoie.  Lord  LaDgdale, 
1  Keen,  233.  Their  element  It  Christian  benerolence,  or  an  enlarged  love  of  bamMi 
kljid,  without  regard  to  lelBsh  considerations,  or  even  the  reUtions  of  blood,  or  affinity, 
or  friendship. 

(e)  1  Ch.  Cas.  134, 267  ;  6  Dow,  136. 

{a)  The  statute  defined  the  charities  which  chancery  would  protect,  and  which 
were  to  be  enforced ;  bat  the  better  opinion  is,  that  it  left  the  jurisdictioD  u  It  eziited 
prior  to  the  statute,  untouched.  In  Dathlell  v.  Attorney  General,  6  Harr.  &  J.  392,  II 
was  decided,  after  an  able  discussion,  that,  independent  of  the  statute  of  43  Ella,  (and 
which  had  not  been  adopted  in  Maryland),  a  conrt  of  chancery  cannot  suttaln  and 
enforce  a  devise  to  charitable  luet,  which  would,  without  the  ttainte,  hAve  been  vwd 

[388] 
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(6.)    Thev-  Power*  to  make  Contracts.  —  It  was  an  suoient  aud 
technical  rule  of  the  common  law,  that  a  oorporation  could  not 

at  lav,  u  Tagne  and  indefinite.  Tlie  Hine  deciiiim  wta  made  In  Virginia,  in  QaJlego 
B.  The  Attorney  General,  where  the  intute  of  43  BUc  ira«  repealed.  3  Leigh,  460 ; 
JaiMj'  V.  Lalane,  4  id.  827.  See  alio  Story,  J.,  in  3  Peten,  494,  s.  p.  But  in 
Whitman  r.  Lei,  IT  Serg.  &  R.  68,  it  wai  held  that  a  bequeil  to  St.  Michael  and 
Zion  chnrchei  in  Philadelphia,  the  interett  to  lie  laid  out  ia  bread  annnall;  for  teo 
vean,  Jbr  lAt  poor  of  the  Lviheran  rongnffation,  m»»  a  valid  beqneaC.  That  caie  estab- 
lished that  a  truit  in  favor  of  an  incorporated,  religloui,  or  cliariUble  lodety  waa  an 
aTailaUeone  ;  and  the  tame  principle  was  declared  in  the  case  of  The  Mayor  and  Cor- 
poration of  Philadelpliia  n.  Elliott,  3  Rawie,  170,  and  by  Mr.  Justice  Baldwin,  in  the 
case  of  Sarah  Zane'a  will,  decided  in  the  Circuit  Coart  for  FennsylTania,  IB33,  and 
cited  in  2  How.  196,  I9T.  Though  the  statute  for  chariuble  uses  of  43  Eliz.  was  not 
extended  to  PenniylTaoia,  yet  the  principles  adopted  in  chancery.  In  tbe  application 
of  that  statute,  applied  as  part  of  the  common  law.  The  Supreme  Court  of  Penn- 
aylvania,  in  Zimmennan  v.  Anders,  6  Watts  &  S.  218,  declared  that  a  devise  ot  real 
estate  to  an  unincorporated  association  for  religious  purposes,  bat  incorporated  after 
the  testator's  death,  was  good,  and  that  the  conserTstive  proritions  of  the  statute  of 
Elizabeth,  and  charitable  uses  supported  before  that  statute  and  beyond  It,  are  inforve 
there.  So,  in  The  American  Bible  Society  d.  Wetmore,  17  Conn.  181,  It  was  admitted 
a«  a  mle  of  equity  to  recognize  and  protect  charities  not  incorporated,  in  their  Inter- 
ests in  bequests  and  dcTisea,  though  not  Incorporated,  but  remaining  in  abeyance. 
See  Inglis  v.  Saitor'a  Snug  Barbor,  3  Peters,  00.  Where  the  abjta  wai  defined,  and 
the  instrument  not  inadequate,  they  give  relief  to  the  extent  of  the  English  chancery. 
The  bequest,  in  the  case  in  8  Vei.  300,  would  be  good  there.  It  is  immaterial  whether 
the  person  to  take  be  in  aue  or  not,  or  how  uncertain  the  objects  may  be,  provided 
there  te  a  daertlionan/  pomer  vutad  taywhat  over  the  application  of  the  testator*! 
bonnty  to  these  objects.  If  the  intention  lufflciently  appears  on  the  bequest,  it  would 
be  beM  valid.  But  where  the  particular  charitable  object  is  not  specified,  or  tbe 
eharitable  purpose  in  the  channel  of  the  testator's  intention  canncit  be  effected,  there 
is  no  case  lo  Pennsylvania  in  wlilch  the  courts  have  undertaken  to  make  new  cbao- 
nda  for  the  trust  on  the  doctrine  of  of-prit,  thongli  there  mltrht  be  trustees  willing 
and  competent  to  act  Keport  of  the  Pennsylvania  Commlssionen  on  the  Civil  Code, 
Jan.  1335.  UncaiaiiUgofindimduid  object  would  seem  to  be  acbsracleristic  of  charity, 
for  pmanaL  or  iadimdaal  certainty  has  often  been  held  fatal  to  it.  The  cases  to  this 
point  are  dted  by  Mr.  Binney,  in  hU  argument  in  the  great  will  case  referred  to  in  a 
subaequent  page.  Tbe  decree  in  tbecaseof  Tbe  Orphan  Asylum  Society  e.H'Cartee 
was  reversed,  on  appeal  to  the  Court  of  Errors  of  New  York  (0  Cowen,  437),  but  it 
was  on  the  ground  that  the  devise  to  the  corporation  was  direct,  and  not  a  tnal  for  the 
corporation;  and  the  opinion  of  Cbaacellor  Jones,  on  that  point, remains  undisturbed. 
The  qnestiaa  relative  to  the  jurisdiction  of  chancery  over  devises  to  charitable  uses 
remains  to  be  definitively  settied  in  this  country.  See  ui/ra,  ir.  60S.  In  Moore  «. 
Hoore,4  Dana  (Ey.),  S&7.  it  was  held  that  a  court  of  equity,  without  the  aid  of  any 
•tatate,  may  enforce  a  tmst,  whenever  it  is  so  defined  or  described  by  tbe  donor  as 
to  enable  the  court,  conilstentiy  with  the  rules  of  law,  to  ascertain  and  apply  it  to 
tbe  objects  intended ;  and  where,  in  snch  case,  there  is  no  trustee  appointed  by  the' 
will,  the  court  will  act  as  trustee  and  appoint  one.  The  chancery  jariadtction,  whether 
B  trust  was  deemed  a  charity  or  not.  had  been  established  In  England  prior  to  the 
sUtute  of  43  Etiz.  It  was  fnrtl.er  considered  that  the  statute  of  Elizabeth,  so  far  as 
it  gave  valitUtg  to  DnmeroDS  charitable  gifts  and  bequests  which  would  otherwiie  be 
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manifest  its  iatentioos  by  any  personal  act  or  oral  discourse,  and 
that  it  spoke  aad  acted  only  by  its  common  seaL  (&)  After- 
void,  wu  in  force  In  Rentnck? ;  bnt  lo  (kr  u  it  related  to  the  rtpudy,  irbcn  no  tperifle 
kpplicktioD  exijted  or  bad  tailed,  by  anthoridng  the  appropriation  upoa  the  ciTll4aw 
docErine  of  eyiirit,  of  the  charitf  to  bohw  luitable  and  congenial  puipoM  of  chari^, 
it  wu  not  applicable  to  our  inidtutiona,  or  in  force.  In  tiiii  last  case,  the  equitf 
Jurisdiction  over  charitable  beqneati  and  tTO»U  wa«  nblj  and  learnedlf  diKOued  by 
C.  J.  Bobertion,  in  delirering  the  opinion  of  tlie  coart ;  and  in  the  caae  of  Potter  v. 
Chapin,  6  Paige,  6G9,  it  waa  held  that  the  Court  of  CliancGTy  would  loiUin  a  gift  or 
bequest,  or  dedication  of  penonal  property  to  publie  or  ubaritable  uiea,  if  tbe  Mm* 
be  Dot  Inconiiatent  irith  local  law  or  pnblic  policy,  and  where  the  object  ol  inch  gift 
or  dedication  a  ipeciflc  and  capable  of  being  carried  into  effect  according  to  the  inlra- 
tioa  of  tbe  donor.  Chancellor  Walwortb  aaid  that  the  deckion  in  the  caae  of  Th* 
Bapcltt  Awodation  f.  Hart's  Execnton,  4  Whcalon,  1,  wu  generally  adoiitied  to  be 
wrong.  That  decision  was.  that  the  Baptiit  AisociBtion  was  not  incorporated ;  that 
tlie  iadiTidual  aiBOclate*  could  not  take  ai  tmateea,  they  being  a  body  *agne  and 
Bncertain ;  and  that  no  legal  tnterett  vnted ;  and  that  legsdea  to  charitiei  were  ana- 
t^ned  in  England  under  tlie  itatute  of  Elizabeth  only.  Again,  in  tbe  cm*  of  The 
Dutch  Church  In  Garden  Street  V.  Mott,  T  Paige,  77,  it  wai  decreed  that  the  Conn  of 
Chancery  bod  anorlgiual  Jurladtction  to  enforce  and  compel  the  perfortnanceof  tmiti 
for  piooe  and  chariUble  oiei,  when  tbe  deriae  or  craiTeyance  in  troit  waa  made  to  ■ 
Cmatee  capable  of  talcing  the  legal  estate. 

la  the  cue  of  Milne  v.  Hilne,  17  La.  46,  onder  the  will  of  Alexander  HUne,  in 
which  legacies  were  left  to  two  public  charitable  aiylmns,  to  be,  after  the  death  of 
the  testator,  incorporated  and  established  at  Milnebni^,  it  waa  held  that  tbe  eonrti 
were  bound  to  aid  in  carrying  ont  tbe  intention  of  the  wUL  The  l^acic*  were  con- 
ditional, and  look  HIact  when  the  corporations  were  created,  by  way  of  eiecntoiy 
derite.  Also,  in  the  case  of  Executors  of  Bnrr  n.  Smith,  7  Vt.  241,  •  bequest  of 
money  to  certain  unincorporated  societies  was  held  good,  and  that  tliere  was  a  jnria- 
diction  in  equity  Independent  of  the  statute  of  Elicabetb ;  and  m,  again,  in  Sanderson 
v.  White,  18  Pick.  326,  it  was  held  that  if  Irostee*  in  a  chancy  case,  and  hsTing 
f iaitatorial  powers,  are  guilty  of  a  fiolaiioa  of  law,  they  tnsy  be  proceeded  against 
either  at  ladr  or  in  equity,  and  tliat  equity  has  a  general  jurisdiction  over  abuses  of 
all  trusts.  It  was  admitted,  in  the  case  of  Inglis  v.  Tbe  SsUor's  Snug  Harbor, 
fl  Peters,  OB,  that  a  bequest  to  an  association  to  be  thetnafter  incorporated  will  veit 
when  the  corporation  is  created.  So,  again,  in  Bartlett  r.  Nye,  4  Met  S78,  a  devlae 
of  real  estate  to  an  unincorporated  society,  for  charitable  uses,  was  held  valid,  and 
equity  would  enforce  the  trust  as  against  the  hnrs. 

In  the  case  already  alluded  to,  in  i  HoS.  Cb,  202,  the  whole  subject  of  the  juris- 
diction of  chancery  over  gifts  and  devises  to  charitable  uses  is  examined  with  great 
industry  and  learning,  and  the  numeroui  caae*  before  and  since  the  statute  of  Eli^ 
beth  analyzed;  and  the  assistant  vice-chancellor  (Boffmao)  concludes  that  Ihoe  waa 
a  jurisdiction  in  chancery  anterior  to  the  statute  ot  Uses  of  48  EUi.,  over  charitable 
uses,  upon  the  ground  of  trust,  and  tliat  the  courts  of  equity  io  New  York  posaeas 
tliat  jurisdiction.  He  cites  several  ancient  case*  from  Uie  [Nrecedenis  of  bills  and 
pleadiogi,  printed  under  the  gUrectioD  of  tlie  English  record  commission  In  1821,  and 
he  htAi  it  demonstrable  that  tbe  statute  of  Elii.  did  not  establish  ..  Mingle  new  prin- 
ciple in  the  law  of  ciiarities,  and  that  where  that  statute  does  not  exist,  feottmeni* 

[&)  Davie*,  121,  tbe  cau  of  the  Oeui  and  Chaptw  of  Fem«*. 
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wards  the  rule  waa  relaxed,  and,  for  the  sake  of  conveniesce, 
corporatiooa  were  permitted  to  act,  in  ordinary  mattera,  without 

and  grmnti  to  tnuteei  for  charitable  ii«e«  were  valid.  n>.  244  to  296.  The  iMtut« 
of  £lii.  ipeoifled  tbe  object*  which  were  to  be  deemed  chtiitie*,  and  the  Englith 
chancery  enforces  none  other.  Tlie  power  to  enforce  »uch  charitiei  waa  In  the  conrt, 
by  virtue  of  iu  original  constitution,  independent  of  the  stataie.  Under  tiie  English 
atatute  of  mortmain,  of  9  Geo.  TI.  c.  86,  a  corporatioii  cannot  take  the  proceeds  of 
landi  devised  or  directed  to  be  *old,  nor  moneys  ariiing  from  ilie  sale  of  land  given 
to  cliariUble  uses  by  will.  lb.  S2S,  237.  Bat  in  New  York,  a  devise  to  tmstees  for 
tbe  use  of  a  corporation  i«  valid,  though  a  direct  devise  of  land  to  a  corporation  for 
charitable  uses  is  void.  The  English  statote  of  Geo.  IL  avoids  any  gift  or  appoint- 
mmdI  to  any  persoii  of  aay  inlereet  or  estate  in  lands,  or  of  any  money  or  benefit 
derived  fmin  the  sale  of  lands,  if  it  be  for  the  benefit  of  any  charitable  ose.  (Arab. 
20,166,  [667],  OM;  U  Ves.Ml ;  2Keen,  172;  SeatononDecreea.130;  1  Hoff.Ch.234.) 
But  under  tbe  N.  Y.  B.  S.  IL  67,  kc.  8,  a  devise  in  trust  to  lease  ot  sell  lands  and  pay 
the  prooecdi  to  a  oorporatlon,  is  valid,  and,  aa  the  assistant  vice-oiiancellor  observed, 
"the  great  law  of  charities  has  been  saved."  Mr.  BInney,  in  a  learned  and  able 
M-gnment  in  the  case  of  Vidal  v.  The  City  of  Philadelpliia,  in  the  Supreme  Conrt  of 
the  United  Sutes,  In  February,  IB44.  2  How.  137,  selected  from  tlie  volumes  of  tbe 
Britiah  vecord  comrnksiDn,  published  in  1S37,  above  fifty  caM»  of  bills  and  answers 
in  chancery  relating  to  charitable  uses,  from  tbe  rcjgn  of  Bichard  11.  to  that  of  Elloa- 
beth;  and  which  went  to  (bow  the  fact  of  the  exercise  ot  liiancery  jurisdiction  fai 
cases  of  charitable  uses,  before  the  48d  of  Etiiabeth,  and  that  charitable  uses,  for 
general  and  indefinite  purposes,  aa  well  as  for  specific  chuilleE,  were  assisted  at  tliat 
period  precisely  as  they  are  now.  Tbe  fact,  I  think,  may  be  considered  indisputable, 
tfaat  chancery  uses  are  lawful  usee  by  tbe  common  law,  and  that  the  statute  of  Elisa- 
beth was  only  an  anciUary  remedy,  now  supplied  by  chancery  aa  the  rightful  original 
tribunal  for  such  trust*.  Tbe  cases  were  oonsldeTed  in  this  liglit  in  the  opinion  of 
tbe  Supreme  Court,  aa  delivered  by  Mr.  Justice  Story,  In  the  great  case  of  Vidal  d. 
Girard'i  Executors,  above  mentioned.  The  decision  In  this  loat  caae  may  be  said  to 
close  all  further  discussion  and  oontroveray  on  tbe  subject,  and  it  establishea  that  a 
corporation  has  a  legal  capacity  to  lake  real  or  personal  estate  in  trust  for  charitable, 
eleeuiosynoiy,  and  beneficial  usee  and  purposes.  In  the  same  manner  and  to  the  same 
extent  aa  a  private  person  may  do,  and  the  trnsts  may  be  enforced  in  equity.  It 
was  declared  that  equity  had  an  inherent  Jurisdiction  before  the  statnte  of  Eliaabelh, 
apoa  the  ground  of  the  common  law,  to  enforce  charitable  usee.  Hr.  Assistant  Vice- 
Chanceltor  Bandford,  in  his  very  learned  and  able  judgment  in  the  case  of  Kniskem 
■.  The  Lolheran  Cburcbei,  1  Sandf.  Oh.  439,  recogniies  the  same  doctrine ;  and  I 
refer  to  that  case  for  the  elucidation  and  establishment  of  tbe  great  principle,  that 
oowts  of  eqnity  will  give  effect  to  charities  directed  to  religious  purposes,  oa  the 
groiuul  of  a  trust,  and  will  see  that  the  intent  of  the  founder  of  tbem,  for  civil 
as  well  as  religious  pnrpoaea,  be  carried  Into  effect.  If  a  charity  be  created  for  a 
r^giouB  purpose,  in  a  Christian  congregation  designated  by  ihe  name  ol  a  sect, 
without  any  specification  of  the  particular  worship  or  tenets  intended,  the  intent  of 
the  founder  will  be  deduced  from  the  tenets,  and  doctrine,  and  discipline  of  the  con- 
gregation avowed  and  practised  by  Its  professors  and  worshippers  Bt  the  tinte  of  the 
donation,  and  the  ctiarity  will  be  held  appropriated  to  such  chorch,  and  to  none  other. 
This  caae  ia  distbiguished  by  an  exuberant  display  of  theological  learning  on  the  sub- 
ject of  Lodieran  creeds  and  &lth,  and  for  the  Intelligence,  discretion,  and  logical 
aonteaesaof  the  assistant  viue4:haocellor.  Ttie  same  principles  and  conolusioni  of 
acuity  wars  stated  and  declared  In  the  analogous  cases  of  Lady  Hewley's  Charity, 
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deed,  as  to  retain  a  servant,  cook,  or  butler,  (c)     The  case 

*  289  in  12  Hen.  *  VII.  25,  (a)  was,  that  a  bailiff,  as  a  servant 

to  a  corporation,  could  justify  without  being  authorized 
by  deed  ;  but  that  no  interest  could  depart  from  a  corporation,  aa 
a  lease  for  years,  a  license  to  take  tees,  and  a  power  of  attorney 
to  make  livery,  without  deed.    So,  in  Manby  v.  £any,  (£)  it  was 

before  the  Eogliih  conrta,  in  The  Attoraej  Oeneiml  o.  Peanon,  7  Sim.  290;  Aitomey 
General  v.  Shore,  ib.  [306,]  note ;  >.  c.  U  CI.  ft  Fin.  SOO,  658 ;  11  Sim.  615, 026,  note. 
See  tiao  Augell  &  Ames  on  CorporatJODi,  3d  ed.  137-160,  for  a  full  digeit  of  the  cuea 
on  thii  litigated  question  of  tlie  power  of  a  corporation  to  take  m  devUei  for  cliari- 
Uble  luei.  In  Shotwell  i>.  Mott,  2  Sandf.  Ch.  M,  the  learned  vice4:hancellor  renem 
the  diauiuiion  of  the  juriidiction  of  the  Court  of  Chancery  oTer  charitable  uaei,  and 
he  coniiden  it  ai  liaving  eziited  at  coinnion  law  long  prior  to  the  time  of  the  Tudora ; 
that  the  point  ii  now  cettted  b/  judicial  deciriom,  whether  the  triutee«  were  a  oar- 
poratioD  or  Indiriduala,  or  the  gift  wa<  to  truiteet  by  name,  or  merely  for  an  object 
Boffldently  deflnite  and  apeciSc  to  be  carried  into  effect.  Jb.  GO.  Uaill  the  itatate 
of  9  Geo.  II.,  charitable  u>e»  were  protected  by  the  common  law.  We  inherited 
them  from  England,  and  our  land  ii  filled  witli  beneyolent  institution »,  endowed  and 
upheld  by  that  law ;  and  it  U  clear  that  our  itatuies  of  tue*  and  tnatt  never  intended 
to  cut  off  gift*  and  deiUe*  to  charitable  asei,  but  only  priwtU  uses  and  tnitti  whkl) 
had  ptoplezed  real  property  by  their  intricacies  and  reflnementa,  and  jxtUic  Inuta  and 
(sharitalile  uses  were  not  within  the  purview  of  the  Revised  Statutes ;  tb*  Blatate  of 
UMi  of  27  Henry  Till,  c,  10,  never  had  any  application  to  public  charilleB.  lb.  fiO- 
53.  The  legal  restrictions  against  ptrpttuitia  were  never  directed  against  gifts  for 
ciwritable  naei,  or  for  any  eleemosynary  purpose*.  It  i*  tlie  policy  of  the  law  to 
snconrage  their  extent  aikd  duration.  Ttielnsson's  will  was  not  a  cliarily,  and  chari- 
ties are  not  inalienable  by  trustees.  Aitomey  General  s.  Hungerford,  2  Clark  &  Yia. 
S67,  374 ;  Attorney  General  r.  Warren,  2  Swanst  291,  802 ;  Shelford  on  Mortmain 
and  Charitable  Uses ;  Dutch  Church  d.  Mott,  7  Paige,  77 ;  Griffin  a.  Graham,  1  Hawk. 
(N.O.)  96.  This  decision  of  the  Vice- Chancellor  of  New  York,  respecting  charitiea, 
is  spirited.  Inminoni,  and  sound,  and  places  the  validity  of  public  charities  on  solid 
foundadons,  and  draws  the  jnst  and  intelligent  diitlnctioa  twtween  public  and  privala 
trust*  and  perpetuitie*. 

In  England,  if  there  be  no  trustees,  and  the  object  Is  whoUy  undefined,  the  king 
administerstbe  charity  a* /arvRspoinai;  but  with  u*  the  information  of  the  attorney 
general  may  be  the  appropriate  remedy,  or  the  executor*  or  trustees  may  app^ 
directly  to  the  conrt  for  direction,  as  in  the  case  of  Wright  v.  The  Trustees  of  the 
Methodist  Episcopal  Church,  1  HofE.  Ch.  208.  And  it  teem*  to  be  understood  that 
the  renU  of  the  land  accruing  between  the  death  of  the  teatator  and  tlie  sale  of  Um 
land*  go  to  the  heir,  and  not  to  the  charity.    lb.  286. 

In  North  Carolbia,  on  the  other  hand,  it  was  held  that  a  bequest  to  a  number  of 
perton*  in  tiveir  aggr^ate  capacity, but  not  incorporated,  and  whMi  the  object  of  the 
bequest  was  wholly  indefinite,  was  void.  Tlie  Eugiish  doctrine  of  charitie*,  by  which 
such  bequests  were  to  lie  executed  ey^'rit,  was  deemed  nnaonod,  and  not  the  equi^ 
Uw  in  that  state.    Holland  d.  Feck,  2  Ired.  Eq.  266. 

(c)  Plowd.  91,  b :  2  Saund.  306 ;  S  F.  Wma.  42B,  arg.,  and  1  Eyd  on  CorporatiMW, 
260.  (o)  Bro.  tit.  Corporation*,  51. 

(b)  S  Lev.  107 ;  Smith  d.  B.  &  S.  Gas  Light  Company,  3  Nev.  &  Man.  771 ;  1  Ad. 
ft  El.  520,  a.  o. 
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held,  tbat  a  bailiff  to  a  corporation,  for  the  purpose  of  diBtrese, 
did  not  require  au  appointment  in  writing.  In  Rex  v.  Biffgy  (c) 
the  old  rule  was  still  further  relaxed ;  and  it  seems  to  have  been 
established,  that  though  a  corporation  could  not  contract  directly, 
except  under  their  corporate  seal,  yet  they  might,  by  mere  vote, 
or  other  corporate  act,  not  under  their  corporate  seal,  appoint  an 
^eut,  whose  aotd  and  contracts,  within  the  limit  of  his  author- 
ity, would  be  binding  on  the  corporation.  In  a  case  as  late  as 
1783,  ((2)  it  was  held  that  the  agreement  of  a  major  part  of  a 
corporation,  entered  in  the  corporatios  books,  though  nut  uuder 
the  corporate  seal,  would  be  decreed  in  equity.  In  Yarboroitffh 
V.  The  Bank  of  England,  («}  it  was  admitted  that  a  corporation 
m^ht  be  bound  by  the  acts  of  their  servants,  though  not  author- 
ized under  their  seal,  if  done  withiu  tlie  scope  of  their  employ- 
ment. At  last,  after  a  full  review  of  all  the  authorities,  the  old 
technical  rule  was  condemned  in  this  country  as  impolitic,  and 
essentially  discarded ;  for  it  was  decided  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  The  Bank  of  Columbia  v. 
Patterton,  (/)  that  whenever  a  corporation  aggregate  was  act- 
ing within  the  range  of  the  legitimate  purpose  of  its  institution, 
all  parol  contracts,  made  by  its  authorized  agents,  were  exprett 
and  binding  promises  of  the  corporation ;  and  all  duties  imposed 
upon  them  by  law,  and  all  benefits  conferred  at  their 
request,  raiiied  implied  *  pTOmises,  for  the  enforcement  of  *  290 
which  an  action  lay.  (a)  ^    The  adjudged  cases  in  England, 

(e)  8  P.  Wnu.  419. 

id]  Usxwell  B.  Dulwiuh  CoUege,  cited  in  1  Fonb.  Tr.  896,  note.  Bnt  In  Cuter  ■>, 
DoMi  Hid  Chapter  of  Ely,  7  Sim.  211,  the  authority  of  that  caie  aa  a  precedent  wm 
Teiy  mnch  quettioned,  and  the  rice-chancellor  contidered  It  a*  retting  on  iu  parUcii- 
lar  ftnd  lingular  circumatsncei,  and  that  It  did  not  in  the  leaat  disturb  the  lettled  role 
of  law,  that  eleemoajnary  and  ecciesiubcal  corporatlonB  were  not  bound  by  »bj- 
thing  in  the  iliape  of  an  agreement  regarding  their  landa,  onleM  It  wai  CTtdeaced  bj 
•  deed  or  writing  under  their  corporate  leal. 

(>)  ie£aat,6. 

{/)  7  Cranch,  209 ;  Many  v.  Beekuan  Iron  Co.,  0  Paige,  188,  i.  r. 

(a)  It  wa«  held  bj  Lord  Uaiuaelil,  in  tbe  caae  of  The  King  d.  The  Bank  of  Eng- 
land, Dong.  628,  that  oMtumptU  wotild  lie  agalntt  a  corporation  for  ref  nial  to  tranaler 
■lock ;  and  the  lame  point  wai  ruled  bj  the  Supreme  Court  of  New  York,  In  the  caw 
o(  Kortfight  V.  BnSalo  Commercial  Bank,  20  Wend.  91,  and  affirmed  on  error,  22 
Id.  SIS.  It  may  now  be  coniidered  ai  lettled  law  that  an  action  of  auumpiit  will  tie 
agalnit  ft  corporation  on  an  Implied  promiae.  See  the  numeroiu  ca«e»  referred  to  in 
Ai«iU  *  Amet  on  Corpoiatloai,  808,  3S2-S8G,  8d  ed.    So  a  tpevial  action  on  tbe 

1  See  201,  n.  1. 
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uid  in  Massachusetts,  were  ooDsidered  as  fulty  sapportiDg  this 
reasonable  doottine ;  and  tbat  the  technical  rule  that  a  corpora- 
tion could  not  make  a  promise  except  under  ite  aeal,  would  be 
productive  of  great  mischiefit.  As  soon  as  it  was  established 
that  the  regularly  appointed  agent  of  the  corporation  could  cou- 
tniot  iu  their  name  without  seal,  it  was  impossible  to  support 
the  other  position.  Afterwards,  in  FUckner  v.  United  State* 
Sank,  (&)  it  waa  decided,  bj  the  same  court,  that  a  bank,  and 
other  commercial  corporations,  might  bind  themselves  by  the 
acts  of  their  authorized  officers  and  agents,  without  the  corporate 
seal.  Whatever  might  be  the  or^nal  oorreotness  of  the  ancient 
doctrine,  that  a  corporation  could  only  act  through  the  inetru- 
mentttlity  of  its  common  seal,  when  that  doctrine  was  applied  to 
corporations  existing  by  the  common  law,  it  had  no  application 
to  corporations  created  by  statute,  whose  charters  contemplate 
the  business  of  the  corporation  to  be  transacted  exclusively  by 
a  board  of  directors.    The  rule  has  even  been  broken  in  upon 

CMC  will  lie  agunit  >  corporation  for  neglect  or  brekctiea  of  dutj*.  Trover  aod  tret- 
pas*  will  alto  lie  agatiut  a  corporation  in  certain  caaei.*  lb.  330-883.  So,  all  corpo- 
Tationi,  whether  public  or  private,  ma;  iMue  oegotlable  paper  for  a  debt  contracted 
Id  the  codtm  of  their  proper  biuiueia.  Kelley  v.  Hajor,  Ac.  of  Brooklfn,  i  Hill  (H.  T.). 
26S.  Inthecueoriteg.i>.GreatM.ofE.  R.Co.,  [l)q.B.SI&;2Cox.C.C.70;  4N.T. 
Leg.  Oba,  434;  I  B.  &  H.  Lead.  Cr.  Cai.  2d  ed.  106;]  It  wai  adjudged  In  tbe  Q.  B., 
after  B  learned  discnulon,  that  an  Indictment  would  lie  against  a  corporation  aggr^mtB 
for  a  RiUfeaMDCe.  The  proper  punishment  ii  the  aueaatnent  of  >  fine.  It  Meaied  to 
b«  M*u>Ded  in  that  cue  aa  undeniable,  that  a  corporation  wu  Indiciable  t<x  a  wriNig- 
fol  omlHion  of  dut^.  In  this  country  it  li  the  well^iettled  and  funiliar  practice  that 
fuati  corporations,  created  by  law  for  purposet  of  public  policy,  are  sabject  to  iltdic^ 
ment  for  breach  or  neglect  of  duty.  Mowet  v.  Leiceatcr,  9  Maat.  !M7 ;  Eiddla  v.  Lock* 
&  Canali,  7  Mass.  16S.    Sea  aUo  Angell  &  Ames  on  Corporslions,  3d  ed.  8&2-SM. 

It  niay  properly  be  observed,  while  on  the  reaponaibiilty  of  coiporatioM,  thU  il  It 
a  settled  principle  that  corporation*  are  subject  to  taxes  and  ■satsimegts  u  owDcn 
and  occupiers  of  land  and  other  {soperty  as  individuals,  when  their  charters  coDtain 
DO  ttipulatioo  of  eiemption.  Spencer,  G.  J.,  in  the  matter  of  H'Queen  ■>.  Hiddte- 
town,  M.  C,  18  Johns.  7;  Clhiton  Woollen  &  C.  It.  Co.  >.  Motm,  cited  by  C.J. 
Thompson,  in  16  Johns.  S82;  Ontario  Bank  v.  BunneU,  10  Wend.  1S6;  Bank  of 
Watertown  v.  Asseuors,  &c.,  26  Wend,  686 ;  Pravideoee  Bank  e.  Billings,  i  Peters, 
CU :  People  D.  Supervisor*  of  N.  T.,  IB  Wend.  60S ;  People  e.  Supervison  of  Niagara, 
4  UiU{N.  Y.),20.  See  also,  nvm,  L  424,  428 ;  and  see  also  AngeU  ft  Amea,  Sd  ed. 
427, 428,  429.  431.  and  c.  18,  when  the  cases  are  digeited,  and  the  aubjact  dlaciMed 
folly  and  ably. 

lb)  8  Wheaton,  SSa 

*  See  284,  n.  1.  Other  case*  of  indict-  ST  Vl.  lOD ;  State  v.  Morri*  ft  Esmz  R.  R., 
ment*  are  Comm.  o.  New  Bedford  Bridge,  S  Zabr.  (N.  J.)  360;  Boaton,  C.  ft  M.  &.  B. 
2  Gray,  339 ;  State  v.  Vt  Central  B.  R.,    v.  State,  32  N.  H.  215. 
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in  modern  times,  in  respect  to  common-law  oorp<aations.  The 
acts  of  the  board  of  directors,  evidenced  by  a  written  vote,  are 
as  completely  binding  upon  the  corporation,  and  as  complete 
BoUiority  to  their  agents,  as  the  most  solemn  acta  done  under 
the  corporate  seal.  With  respect  to  banks,  from  the  very  nature 
of  their  operations  in  discounting  notes,  receiving  deposits,  pay- 
ii^  checks,  and  other  ordinury  contracts,  it  would  be  imprac- 
ticable to  affix  the  corporate  seal  as  a  confirmaticm  of  each 
individual  act.  Where  corporations  have  no  speci6o  mode  f^ 
acting  prescribed,  the  common-Uw  mode  of  acting  may  be 
properly  inferred.  But  every  corporation  created  by  statute 
must  act  as  the  statute  prescnbes ;  and  it  is  a  settled  dootrine 
that  a  corporation  may  be  bound  by  ccmtraota  not  under  its 
coi-porate  seal,  and  by  contracts  made  in  the  ordinary  dis- 
charge *of  the  official  duty  of  its  agents  and  officers.  *  291 
Lastly,  in  the  case  of  Otbom  v.  Umted  Statea  Bank,  (a) 
it  was  declared,  that  though  a  corporation  could  only  appear  by 
attorney,  the  authority  of  that  attorney  need  not  be  under  seal ; 
and  the  actual  production  of  any  warrant  of  attorney  to  appear 
ill  court  is  not  necessary  in  the  case  of  a  corporation  more  than 
in  the  case  of  an  individual.  (6) 

That  corporations  can  now  be  bound  by  contracts  made  by  their 
agents,  though  not  under  seal,  and  also  on  implied  contracts  to  be 
deduced  by  inference  from  corporate  acts,  without  either  a  vote,  or 
deed,  or  writing,  is  a  doctrine  generally  established  in  the  courts 
of  the  several  states,  with  great  clearness  and  solidity  of  argu- 
ment ;  (e)  ^  and  the  technics  rule  of  the  common  law  may  now 

(a)  9  Whnton,  7SB. 

(ij  Hot  need  the  ■ppointmeitt  of  the  ftgent  In  the  coiamon  transactiona  of  the 
Dorponition  be  evidenL-ed  by  the  records  of  the  corparation.  Commercial  Bank  of 
Buffalo  B,  Kortright,  22  Wend.  3M.  The  board  of  director*  of  a  corporation,  (or  all 
boiiiwu  purpoaea,  are  tlie  corporation,  and  they  maj  authorize  a  committee  to  aell 
or  morlBage  real  estate,  and  that  power  impliet  an  anthorit}'  to  affix  the  corporate 
•Ml    BonUl  V.  Nahant  Bank,  2  Met.  163. 

(e)  Eaatmao  v.  Coos  Bank,  1  N.  H.  26 ;  Maine  Stage  Compan;  c.  Longlej,  14  He. 
4U;  Warren  r.  Ocean  Ini.  Co.,  16  id.  430;  Hayden  n.  Hid.  Tornpike  Co.,  10  Hkm. 

>  Contract*  net  midtr  Seal.  —  (a)  Trad-  whether  they  are  made  (or  porpoaei  dt 

lnKCorporatioM,andperhapa«omeothen,  rectir  connected  with  the  object  □(  th« 

ma;  now  be  bound  in  England  by  con-  Incorporation.    Soalh  of  Ireland  Collierr 

tractt  Dot  under  seal,  and  the  tett  adopted  Co.  d.  Waddle,  L.  R.  SC.  P.  403;  Kichol- 

b  not  the  importance  or  Imignlflcance  of  aonv.  Bradfleld  Union,  L.  R.  1  Q.  B.SiO; 

the  contract*,  nor  tbelr  frequent?,  bat  Henderton  v.  Atutnllan  R.  M.  6.  N.  Co, 
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be  conaidered  as  being,  iq  a  very  great  degree,  done  away 
'  292  in  the  jurisprudence  *  of  the  United   States.     But  it  is 

807 ;  The  Proprietort  o(  the  Canal  Bridge  c.  Gordon,  1  Kck.  297 ;  Bnlklej  p.  Th« 
Derb^  FiiUng  Co.,  2  Conn.  2fi2;  DanfortK  n.  Scbghkrie  Turnpike  Co.,  12  Johns. 
227;  Dun  v.  Rei:(or  of  St.  Andrew'*  Church,  U  id.  118;  Hutt  v.  Hicks,  1  Cowen, 
618;  The  BapliK  Church  v.  Mulford.  3  HaUt  (N.  J.)  182;  The  Chestnut  Hill  Turn- 
pike D.  Ratter,  4  Serg.  &  B.  16 :  Duncan,  J.,  in  Bank  of  Jj^orthern  Libertiei  o.  Creuon, 
12  id.  S12  i  Legrand  v.  Hampden  Sidney  College,  6  Honf.  321 ;  Colcock  v.  Garrey, 
&  Rl.  &  BI.  409 ;  Tleut«c  d.  Electric  Tele-  porationi  cannot  accept  hilli  unlew  the 
graph  Co.,  6  El.  &  BL  341;  CUrke  ■>.  power  ii  eipreislj  given  or  uneceasaritj 
Cnckfield  Union,  21  L.  J.  ir.  a.  Q.  B.  »49  implied  from  the  nature  of  the  buiinea  in 
(HE.  L.  &E.  442);  In  r«  Contract  Co.,  which  they  are  engaged.  Thas,  it  ia  held 
L.  R.  8  Eq.  14.  See  Crook  v.  Corpora-  that  a  railwajcorapanj  cannot.  Bateman 
tion  of  Seaford,  L.  R.  6  Ch.  661 ;  Cramp-  v.  Mid  WaJei  RaUway  Co.,  L.  R.  1  C.  P. 
ton  ■>.  Varna  R.  Co.,  L.  R.7  Ch.  SeZii  499.  See  Peruvian  Raitwaya  Co.  a. 
Other  American  cases  are  Peterson  b.  Thames  &  Mersey  Ins.  Co.,  L.  R.  2  Ch. 
Mayor  of  New  York,  17  N.  Y.  449,  453;  617.  In  America  the  law  is  otherwise, 
Sheldon  o.  Fairfax,  21  Vt.  102;  Gauett  and  the  power  l«  asserted  in  uoqualiSed 
0.  Andover,  ib.  843;  Buckley  v.  Briggs,  terms.  ^rI«,  278,n.  (c) ;  Frye  d.  Tucker, 
30  Mo.  462;  Ross  v.  Madison,  Smith  24  111.  180;  Olcott  v.  Hoga  R.  R.,  40 
(Ind.),  98 ;  Merrick  v.  Burlingion  *  War-  Barb.  170 ;  s.  o.  27  N.  Y.  6*6, 667 ;  Smith 
Ten  P.  R.  Co.,  11  Iowa,  74;  Butts  v.  Cuth-  o.  I^w,  21  N.  Y.  390,  200;  Curtis  b. 
bertson,  6  Ga.  106;  Maher  i>,  CEiicago,  Leavitt,  16  N.  Y.  9,  02;  Rockwell  «.  Elk- 
88  IlL  266.  horn  Bank,  IS  Wis.  653 ;  Hardy  t>.  Merre- 

(b)  fftgoliable Paper.  — Eng\Mi  ooorU     weather,  14  Ind.  203;   Clark  v.  School 
seem  to  adhere  to  the  ophiion  that  cor>     District  Ko.  7, 8  R.  1. 190.  z<   If  a 


zi  Seals  were  held  necessary  In  Anstin  Woifes,  12  Ch..  D.  70T ;  Ward  v.  Johnson, 

D.  Guardians  of  Bethnal  Green,  0  L.  B.  96  lU.  216;  1  Dan.  Neg.  but  S  383.    So 

C  P.  Bl ;  Mayor,  &c. ».  Hardvrick,  9  L.  B.  a  right  to  give  a  mortgage  is  incideat  to 

Ex.   13;   Clemenshaw  v.  Dublin,  10  Ir.  the  right  to  borrow.    Booth  o.  Robinaon, 

R.  0.  L.  1.    Held  not  necessary  in  WeUs  66  Md.  419. 

V.  Kingston-npon-HulI,  10  L.  R.  C.  P.  402,  As  to  the  power  of  public  cocporatioiis 
upon  the  ground  that  the  acts  in  question  to  Isorrow  money  and  Htae  notes,  tlie  law 
were  of  frequent  occurrence  and  such  as  is  not  clear.  It  seems  settled  that  they 
required  immediate  performance.  The  cannot  issue  notes  without  express  or  De- 
cases  cited  were  of  municipal  corpora-  cessarily  implied  authority,  which  shall 
tions,  and  the  distinction  ai  to  treding  have  the  qualities  of  negotiable  paper. 
cotporations  Is  fully  recognized.  The  Mayor  d.  Ray,  19  Wall.  468 ;  Knapp 

X*  The  right  to  issue  notes  and  bills  v.  The  Mayor,  SO  N.  J.  L.  894.    In  the 

and  to  give  security  therefor  Is  incident  above  cases  the  line  seems  to  be  drawn 

to  the  right  to  liorrow  money.    The  right  at  the  point  of  giving   to  evidence*  of 

to  boiTOw  money  ezisls  wherever  it  is  one  debt  the  negotiable  qunlilj.     But  in  City 

of  the  means  which  ordinarily  wotild  be  of   WUliamsport    u.   Commonwealth,  84 

employed  to  carry  out  the  purposes  of  Penn.  St.  487,  The  Mayor  d.  Wetumpka 

the  corporation.    Hence  It  exists  U)  the  Wharf  Co.,  SS  Ala.  Gil,  (lie  qnestion  is 

case  of  private  corporations  generally,  at  treated  as  a  limitation  of  the  trarrowing 

least  where  they  at«  formed  for  tradmg  power.    TIte  latter  would  seem  the  bet- 

puiposes.    In  n  Hamilton's  Windsor  Iron  t«r  view. 
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equally  veil  settled,  that  though  parol  evidence  be  admissibie 
to  prove  the  agenoy  and  oootracte  of  the  agent  of  a  corporation 

1  Nott  &  M'Cord,  281 ;  Bu)k  of  United  SUt««  b.  Dftndridge,  12  Wheaton,  M ;  Bank 
of  the  MetropaltB  v.  QuttacbliRk,  14  Petert,  IS ;  Union  Bank  of  Muyland  i>.  Ridgel7, 

1  Harr.  &  G.  824 ;  Poultney  v.  Weill,  I  Aikeo,  180 ;  Coram.  Bank  Orleani  b.  Newport 
Manufacturing  Company,  1  B.  Mod.  14;  Bates  &  Hine*  d.  The  Bonk  of  Alabama, 

2  Ala.  H.  8.  461.  See  also  Angell  i  Ameg  on  Corporation!,  218,  219,  222,  2d  ed.,  and 
the  nnmeroOB  authorities  there  referred  to.  The  Engliih  law  i*  more  itrict  on  this 
iobject;  for  the  gaienU  rale  is  still  mideratood  to  be,  that  a  corporation,  thougli  cre- 
»ted  by  sl«tute,  unnot  expreis  its  will  except  by  writhig  under  the  corporate  seal. 
The  ticepled  Cases  are  :  1.  Where  tlie  acts  done  are  of  daily  necessity,  or  too  insignifi- 
cant for  the  trouble  of  the  sent ;  Z  Where  the  corporation  has  a  head,  as  a  mayor, 
who  may  give  commands;  S.  Where  the  acts  to  be  done  must  be  done  immediately, 
and  cannot  wait  for  the  formalities  of  a  seal ;  4.  Where  it  is  essential  to  a  moneyed 
institution  that  they  should  have  the  power  to  issue  notes  and  accept  bills.  East 
London  Waterworks  v.  Bailey,  4  Bing.  283 ;  12  J.  B.  .Monre,  632,  e.  c. ;  Tindat,  C.  J., 
in  Fishmongers'  Co.  d.  Robertson,  5  Man.  £  Gr.  131,  If  the  contract  be  eetcaud, 
the  general  rule  does  not  apply ;  and  therefore  amumpiit  for  use  and  occupation  may 
be  maintained  by  a  corporation  aggregate  against  a  lenaot  who  has  occupied  premises 
under  them,  and  paid  rent.  The  Mayor  of  StaSord  v.  Till,  4  Bing.  7G;  12  J.  B. 
Hoore,  260.  In  Smith  v.  B.  &  S.  Gas  Light  Company,  S  Ner.  &  Man.  771,  it  was 
held  Ihat  a  corporation  might  authorize  an  agent  to  distrain,  by  parol ;  but  that  in 
cases  of  extraordinary  acts  to  be  dune,  or  where  an  estate  is  to  be  vested  or  devested, 
there  mnst  be  a  deed.  In  Beverly  d.  Lincoln  Qac  Light  &  C.  Co.,  8  Ad.  L  El.  S29, 
it  was  adjudged  that  a  corpomtion  aggregate  might  be  sued  in  lutump*^,  on  a  con- 

tion  is  authorized  to  give  negotiable  paper  coald  only  be  issued  by  order  of  the  ooun- 

for  any  purpose,  it  probably  could  not  set  eil,  which  was  to  be  entered  upon  a  record 

apasagainsC aioiui,ri(/c indorseeforvatne  open  to  public   inspection,  the  city  wm 

of  such  paper  in  fact  issued  by  it  that  it  held  not  liable  to  a  bona  fide  holder  (or 

was  ^ven  for  other  purposes  than  that  value   of  snch  warrants   issued  by  the 

authorized.      Monument   Mat.    Bonk  v.  mayor  and  recorder  without  order  of  tha 

Olobc  Works,  101  Mass.  67 ;  Supervisors  connciL      Clark  v.  Desmoiuea,  19  Iowa, 

t>.  Sohenck.  6  Wall.  772.  784;  Gelpcker.  199;   see  800,  n.   I,  [c).     See    Smith  v. 

Dnbnqne,  1  Wall.  175,  208;  Madison  &  Cheshire,   13  Gray,  SIB.     On  the  other 

Ind.  R.  R.  V.  Norwich  SBvlngs  Soc.,  24  hand,  a  corporation  could  not  repudiate 

Ind.  467 ;  Bisaell  d.  Michigan  S.  k  N.  Ind.  a  mortgage  securing  negotiable  bonds  tn 

R.  R.,  22  N.  T.  258,  289,  29D.  x>    Bat  this  the  hands  of  an  innocent  holder  because 

assame*  that   the   paper  was  issued  by  the  directors  passed  the  resolution  au- 

agents  havlDg  *i\  the  powers  of  the  cor  thorlzlng  It  outside  tlie  state.    See  the 

poradon  giutad  hoe.     In  a  case  where,  by  note  on  ultra  virti,  800,  n.  1 ;  Galreiton 

tbe  charter  of  a  city,  the  city  warrants  R.  R.  c.  Cowdrey,  II  Wall.  469. 

I*  Or  that  it  was  issued  in  excess  of  But  stock  issued  tn  excess  of  tbe  chirter 

the  indebtedness  allowed  by  the  charter,  limit  is  absolutely  void,  Scovill  v.  Thayer, 

Aoerbach  n.  Le  Sueur  Mill  Co.,  28  Minn.  106  U.  S.  148.     See  farther.  City  of  Lex- 

291.    Bee  also  Humphrey  v.  Patron's  Her-  ington  v.  Butler,  14  Wall.  2^ :  Cnmmis- 

canUle  Ass.,  50  Iowa,  607.    Comp.  EUlott  sloners  f.  January,  94  U.  S.  202 ;  Weeks 

Bank  v.  W.  4  A,  R  R.  Co..  2  Lea,  674  n.  Propert,  8  L,  R.  C.  P.  427. 
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(for  the  appointment  of  the  agent  need  not  be  by  seal  in  the  c«ae 
of  ordinary  contraoto),  corporations,  like  natural  persons,  are 
bound  only  hj  the  acts  and  contracts  of  their  agents,  done  and 
made  within  the  acape  of  their  authority,  (a)  ' 

tnct  I>7  parol,  and,  irheflieT  expreued  or  implied,  for  goodi  gold  and  dellTered.  TUi 
wu  a  relazatiaD  of  tlie  ancient  rule  of  the  common  law  to  the  lame  extent  «■  had 
already  been  made  by  the  courts  of  the  United  SlAtei,  to  which  the  learned  jndgt 
(Patterson),  who  delivered  the  opinion  of  the  K,  B.  in  that  cue,  alluded.  The  Eng- 
lish court  took  care,  however,  "to  disclaim  entirely  the  tight  or  thewiah  to  innorat* 
on  the  law  npon  any  ^ronnd  of  Inconvenience,  however  strongly  made  out,"  but 
admitted  that  if  Ihe  old  rule  had  been  treated  by  previoot  deciaioni  with  some  degree 
of  itrictneM,  and  If  "  the  principle,  in  fair  reasoning,  leads  to  a  relaxation  of  the  rule 
for  which  no  prior  decisions  can  be  found  expreMly  in  point,  the  mere  drcuma lances 
of  noTelty  ou^ht  not  to  deler  us."  The  liberal  and  sound  reasoning  contained  in  this 
decision,  with  the  qualified  reserve  accompanying  it,  are  both  to  be  commended.  It 
was  further  declared,  in  Church  n.  Imperial  G.  L.  Co.,  6  Ad.  &  El.  846,  that  it  made 
no  difference  as  to  the  right  of  a  corporation  to  sue  on  a  contract  entered  into  by  them 
without  seal,  whether  the  contract  be  executed  or  executory.  In  the  case  of  The 
Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  820,  in  the  Exchequer,  in  18*0,  Dann  Bolfe 
gave  an  elaborate  diicusiion  and  judgment  on  the  question  how  far  a  corporation 
conid  be  bound  by  a  contract  without  their  corporate  seal.  It  was  held  that  the  late 
English  cases  did  not  go  so  far  as  to  explode  the  old  rule,  or  to  bold  a  corporation 
bound  In  the  same  manner  as  individuals  by  executed  contracts.  The  general  ruleof 
the  necessity  of  a  seal  to  render  a  corporate  contract  valid  itill  existed.  The  exception 
Vaa  limited  to  small  matters,  or  those  not  admitting  of  delay,  or  where  the  rule  would 
greatly  obstruct  the  every  day  ordinary  convenience  of  the  body  corporate  wi  [hoot  an 
adequate  object,  or  where  the  conveyance  almost  amounted  to  necessity.  The  powW 
of  accepting  bills  of  exchange  and  Issuing  promissory  notes  came  within  the  principle 
ot  the  exception.  The  decisions  In  Beverly  r.  TTie  Lincoln  Q.  L.  i.  C.  Co..  and  ia 
Church  e.  Imperial  Gas  Light  Co.,  were  founded  on  theprindple  governing  the  excep- 
ttoos.  The  decision  in  this  Bxcheqner  case  was  followed  by  the  Snpreme  Coort  of 
New  Bmnawick,  bi  Seelye  v.  Lancaster  Mill  Co.,  Kerr,  877 ;  and  these  dedslons  tend 
tonaifowthedootrine  maintained  in  onr  American  conrts.  But  as  dealing  in  contract* 
with  ompomt*  bodies  has  become  too  oomraon,  and  the  agency  of  corporatiwia  of 
MOO  deaoripllon  or  other  Is  present  in  the  Infinite  business  concerns  of  the  cosntij, 
it  becomes  very  dlBlcnlt  to  ascertain,  and  dmgerans  to  mistake,  any  certain  test  bjr 
which  to  determine  whether  the  transaction  ia  tha  given  case  comes  witbin  Ihe  prin- 
ciple of  the  exceptioD  to  the  general  rule- 
la)  Essex  Turnpike  Corporation  r.  Collins,  8  Has*-  3B9 ;  Clark  v.  Corporation  ot 
Washhigton,  12  Wheatoo,  40 ;  Bank  of  D.  S.  v.  Dandridgv,  ib.  M ;  Leggett  f.  New 
Jersey  Manufacturing  &  Banking  Co.,  Saxton's  fN-  J.)  Ch.  Ml,  April  term,  iSSi; 
Bank  of  the  Metropolis  v.  Gottschiick,  14  Peters,  ID-  As  corporations  act  by  agents, 
they  are  responsible  in  damages  for  injuries  inflicted  through  their  means.  Ooodloc 
V.  City  of  Claoinnati,  i  Obio,  BOO.  A  special  adtton  on  the  ease  wfll  lie  for  neglect 
of  ooiporata  doty  by  wbicb  the  pUintiff  waBen.    Biddle  v.  Pn^Kletora,  4c,  7  Uaie. 

■  Aa  to  liaUUty  of  corporMinns  for    oocpcntion  or  ot  the  dirtetors,  mc  IM, 
the  toMs  aad  frmods  of  dlMctora,  aae  SU,    n.  1. 
n.  1.    As  to  transactions  tJtra  nru  «t  (he 
[398] 
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(7.)  Of  the  Corporate  Name.  —  It  is  a  geDeral  rule  that  oorporo- 
tions  muBt  take  and  grant  by  their  eorporate  name.  Without  a 
name,  they  could  not  perform  their  corporate  fnnctioos ;  and  a 
Dame  ia  so  indispenaable  a  part  of  the  constitution  of  a  corpora* 
tioD,  that  if  none  be  expressly  given,  one  may  be  assumed  by 
implication.  (6)  A  misnomer  in  a  grant  by  atatute,  or  by  devise, 
to  a  COTportition,  does  not  avoid  the  grant,  though  the  right 
Dame  of  the  corporation  be  not  used,  provided  the  oorporatioQ 
really  intended  it  to  be  made  apparent  (e)  So  an  immaterial 
Tfoiatioa  in  the  name  of  the  corporation  does  not  avoid  its  grant ; 
though  it  is  not  settled,  with  the  requisite  precision,  what  varia- 
tions in  the  name  are  or  are  not  deemed  substantial.  The  general 
rule  to  be  collected  from  the  cases  is,  (d)  that  a  variation  from 
the  precise  name  of  the  oorporatioa,  when  the  true  name  is 
ne<:eBsariIy  to  he  collected  from  the  instrument,  or  is  shown  by 
proper  averments,  will  not  invalidate  a  grant  by  or  to  a  corpora- 
tion, or  a  contract  with  it;  and  the  modem  cases  show  an 
increased  liberality  *  on  this  subject.  For  a  corporation  to  "  293 
attempt  to  set  aside  its  own  grunt  by  reason  of  misnomer 
in  its  own  name  was  severely  censured,  and  in  a  great  measure 
repressed,  as  early  as  the  time  of  Lord  Coke,  (a) 

(8.)  Of  the  Power  to  elect  Membera  and  make  By-lawi.  —  The 
same  principle  prevails  in  these  incorporated  societies  as  in  the 
community  at  large,  that  the  acts  of  the  majority,  in  oases  within 
the  charter  powers,  bind  the  whole.  The  majority  here  means 
tiie  major  part  of  those  who  are  present  at  a  regular  corporate 
meeting.  There  is  a  distinction  taken  between  a  corporate  act 
to  be  done  by  a  select  and  definite  body,  as  by  a  board  of  direo* 
tors,  and  one  to  be  performed  by  the  constituent  members.     In 

16S.    Tb«  powen  ud  re^on^UitiM  retulUng  from  corponte  AgeoU  ftre  Ter;  ta\\j 
eoMidared,  kud  the  i^wUnce  ^  «U  Dm  deciiioiu  ii  glren  In  Angell  &  Ames  on  Cor- 


{h)  (Harriott  A  Puull't  CaM].  1  Leon.  108 ;  Anon.,  1 8alk.  101 ;  1  fil,  Comm.  474, 
47S;  lK7d<inCorpontiorw,234,2S7,  360,  258;  10  Co.  28. b,  20, b. 

(c)  Caw  of  the  Chuioellor  ot  Oif ord,  10  Co.  GT,  b ;  InbftbluuU  v.  String,  G  Hftkt. 
828. 

[d)  1  Kjd  on  Corp.  280,  262 ;  0  Co.  04,  b ;  10  Co.  126,  a ;  Road  Co.  p.  Creeger, 
ftHsrr.  A  J.  122 1  AMcau  Soviet;  n-Vuick,  13  Johns.  S8;  The  Turnpike  Co.  o.  Vljtn, 
0  8erg.  ft  R.  13 ;  Woolwich  v.  Foirest,  Pennington,  84  ;  Inhabitant!  v.  String,  6  Iblst, 
828 ;  Flnt  Puteh  in  Sutton  v.  Cole,  3  Pick.  282 ;  Angeli  ft  Anns  on  Corporattoni, 

(a)  Jaik.CenLSS3,caM«,STILCMeS8i  10  Ca  126,  a. 
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the  latter  case,  a  majority  of  those  who  appear  may  act ;  bat  in 
the  former,  a  majority  of  the  definite  body  must  be  present,  and 
then  a  majority  of  the  quorum  may  decide,  y^  This  is  the  general 
rule  on  the  subject ;  and  if  any  corporation  has  a  different  modi* 
£cation  of  the  expression  of  the  binding  will  of  the  corporation,  it 
arises  from  the  Hpecial  proviaiona  of  the  act  or  charter  of  incorpora- 
tion. {()  ^  The  power  of  election,  or  the  supplying  of  members 
is  the  room  of  such  as  are  removed  by  death  or  othei-wise,  is  said 
to  be  a  power  incident  to  and  necessarily  implied  in  every  a^re- 
gate  corporation,  from  the  principle  of  seir-preservation.  (c)  But 
it  seldom  happens  that  an  opportunity  is  afforded  for  the  ap- 
plication of  this  principle,  because  the  power  of  election  mast 

(4)  R«  V.  T«lo,  Cowp.  248 ;  1  Kjd  OD  Corp.  806.  400, 424 ;  1  Bl.  Oomm.  4TB ; 
The  King  f.  B«llringer,  4  T.  H.  810 ;  The  King  d.  HUler,  6  T.  R.  208 ;  The  King  r. 
Bower,  1  B.  &C.  492;  Rex  u.  Whitlaker.OB.  &C.  048;£xp(irte  Willcocki.TCowea, 
402;  Field  o.  Field,  8  Wend.  394,403;  OIImod,  J.,in  St.  Mary'i  Chareh,  7  Serg.&R. 
617.  See  the  lubject  of  the  legfLUty  and  organis&tioQ  of  coipprmte  meetingi,  knd  all 
case*  reiR ting  thereto,  examined  in  Aagell  &  Amei  on  Carparatioiu,  c.  14,4&2,  Sded. 
The  New  Tork  Reviaed  Statutes,  li.  666,  sec.  27,  liave  declared  that  when  any  power, 
aathorily,  or  duly  ia  confided  by  law  to  three  or  more  persons,  or  whenerer  Uuee  or 
more  persona  or  officers  are  anthorized  or  required  to  perform  any  act,  the  power  may 
be  exercised  by  a  majority,  upon  a  meeting  o(  oJJ  tlie  persons  so  intrusted  or  empow- 
ered, unless  special  provUion  be  otherwise  made.  It  is  also  a  general  principle  of  law, 
of  whtcli  this  statute  provision  is  partly  declaratory,  that  in  a  caae  of  mere  private 
aathority  aDd'coofldcnce,  unless  provition  be  made  to  the  contrary,  the  whole  body 
must  meet  and  agree  in  the  decision ;  but  that  in  matters  of  public  concern,  or  in 
some  respects  of  a  general  nature,  and  all  meet,  the  act  of  the  majority  will  bind. 
Commonwealth  v.  Canal  Com.,  9  Waits,  466;  Rreen  v.  Miller,  6  Johns.  89.  Vide 
infia,  688.  On  a  reference  to  three  arbiters,  if  all  meet,  the  award  of  two  is  Talid. 
Heiklejofan.i'.  Young,  Stuart  (Lower  Canada),  48.    But  this  is  contrary  to  the  general 

{e)  Hicks  V.  Town  of  Laonceston,  1  Rol.  Abr.  613,  514  ;  8  East,  2T2,  n.,  s.  c 

1  However,  In  a  case  where  the  articles  such  a  way  as  to  sacriQce  its  interests, 

ofaatociatlon  were  silent,  and  the  business  and  Ihua  to  defraud  the  minority.   Brewer 

of  A  company  was  Qsuatty  conducted  by  n.  Boston  Theatre,  104  Hbm.  37S ;  Atwoat 

any  two  out  ol  a  board  of  six  director*,  it  o.  Merry  weather,  1>  R.  6  Eq.  464 ;  Pick- 

wai  held  that  two  were  a  quorum,    /n  re  ering  e.   Stephenson,  L.  B.  14  Eq.  822. 

Tavistock  Iron  Works  Co..  lister's  Case.  IMenler  o.  Hooper's  Telegraph  Works, 

L.  R.  4  Eq.  233.  0  L.  It.  Ch.  SfiO ;  Hawei  v.  Oakland,  104 

A  majority  either  of  directors  or  stock-  U.  S.  460;   Qreenwood  f.  Freight  Co., 

holders  have  no  nght  to  exercise  their  106  V.  S.  13.] 
power  of  controlling  the  corporation  in 


y"  Craig  e.  Urst  Presbyterian  Chnrch,  88  Penn.  St.  48 ;  Cotmty  of  Cm  ».  Joha- 
iton,  S6  U.  8.  S60. 
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be  exercised  *  under  the  modifications  of  the  charter  or  *  294 
statute,  of  whicli  the  corporation  is  the  mere  creature,  and 
which  nsually  prescribes  the  time  and  manner  of  corporate  elec- 
tions, and  defines  the  qualifications  of  the  electors.  If  tbia  be 
not  done  to  the  requisite  extent  in  the  act  or  charter  creating  thu 
corporation,  it  is  in  the  power  of  the  corporation  iUelf,  by  its  hj- 
IftWB,  to  regulate  the  manner  of  election,  and  the  requisite  proof  of 
the  qualifications  of  the  electors,  in  conformity  with  the  principles 
of  the  charter,  (a) 

It  was  decided,  in  the  case  of  Nealing  t.  Franeia,  (J)  that 
when  the  mode  of  electing  corporate  officers  was  not  regulated 
by  charter  or  prescription,  the  corporation  m^ht  make  by-laws 
to  regulate  the  elections,  provided  they  did  not  infringe  the  char- 
ter, (c)  And  in  the  case  of  The  Commonwealth  of  Penntyhania 
T.  Woelper,  (dy  it  WBB  held  that  a  corporation  might,  by  a  by-law, 
give  to  the  president  the  power  of  appointing  inspectoi's  of  the 
corporate  elections,  and  also  define  by  by-laws  the  nature  of  the 
tickets  to  be  used,  and  the  manner  of  voting.  All  such  rega- 
lations  rest  in  the  discretion  of  the  corporation,  provided  no 
chartered  right  or  privilege  be  infringed,  or  the  law  of  the  land 
violated.  It  is  settled  that  a  by-law  cannot  exclude  an  integral 
part  of  the  electors,  nor  impose  upon  them  a  qualification  incon- 
sistent with  the  chai-ter,  or  unconnected  with  their  corporate 
character.  («}    Though  in  the  case  of  elections  in  public  and 

(a)  8  Kyd  on  Corp.  20,  30.  Thoagh  the  charter  give*  to  a  telect  bod;  the  power 
to  nuke  b;-lawi,  It  doei  not  dereit  the  bod;  of  corporatioiu  M  Isr^  of  the  luoe 
righL  King  v.  Woitirood,  4  B.  &  C.  781 ;  Lofell  i>.  Wntwood,  S  Dow  &  Clnrk,  31. 
There  ii  tbii  diatlnctioD  on  the  lubject,  that  if  the  power  of  making  by.lawi  be  com. 
mitted  lo  the  corporate  bod;  at  large,  they  may  delegate  that  power  to  a  select  body 
repreaenling  them ;  bat  If  the  power  be  given  to  a  telect  body,  they  cannot  delegate 
tbat  power. 

(h)  [3J  T.  B.  189. 

(e)  See  alto  Res  e.  Spencer,  3  Butt.  1827  ;  8  Kyd  on  Corp.  26,  81 ;  Sing  v.  Weit- 
wood,  T  BIng.  1. 

{d)  SSerg.  &B.  80. 

(>)  Rex  D.  Spencer,  8  Bnrr.  1821.  [See  Qaeen  v.  Saddlen'  Co.,  10  H.  L.  C.  401] 
The  general  Uw  on  the  lubJect  of  valid  by-lawi  \t  well  digeiled  in  1  Woodd.  Lee. 
496-600.  No  director  can  be  excluded  b;  the  board  of  director!  of  a  banking  ioitilii- 
tlon  from  Inapeeting  the  books  of  the  bonk ;  and  the  court  will.  In  a  proper  cate, 
oiforce  the  right  by  mandamoi.  It  mmt,  howeTer,  be  In  a  caie  of  a  clear  right,  and 
for  wine  Jiut  or  uaefnl  purpose.  The  People  v.  Throop,  12  Wend.  188 ;  Hatch  v.  City 
Bank  of  New  Orleani,  1  Rob.  (La.)  4Ta  The  ri^t  In  thi«  lait  caw  wai  conildered 
ai  belonging  to  the  indiridnal  itockboldert.  [People  t.  Pacific  M.  S.  Co.,  60  Bub. 
280.    Birtaee2e6,n.  (<q] 

TOL.ii.-a  [401] 
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municijyal  corporatiooB,  and  in  all  other  elflotioiw  of  a  pnblio 

nature,  every  vote  must  be  personally  given ;  (/)  yet  in  tte 

case  of  moneyed  corporations,  instituted  for  private  pnr> 

*  296  poses,  it  has  been  held  *  that  the  right  of  voting  by  proxy 

might  he  delegated  by  the  by-laws  of  the  iuslituUon  when 
the  charter  was  silent,  (a) 

It  is  a  question  not  definitely  settled,  whether  the  officers  of  a 
corporation,  who  are  directed  to  be  annually  elected, can  cnntinae 
in  office  after  the  year,  and  until  others  are  duly  elected  in  cases 
where  the  time  of  election  under  the  charter  has  elapsed,  either 
through  mistake,  accident,  or  misfortune  ;  and  there  is  no  provi- 
aion  in  the  chut«r  for  the  case.^  In  the  case  of  publia  officers, 
who  are  such  de  facto  acting  under  color  of  office  by  an  election 
or  appointment  not  strictly  legal,  or  .without  having  qualified 
themselves  hy  the  requisite  tests,  or  by  holding  over  after  tin 
period  prescribed  for  a  new  appointment,  as  in  the  case  of  eherib, 
constables,  &e. ;  their  acts  are  held  valid  as  respects  t^e  ngbts 
of  third  persons  who  have  an  interest  in  them,  and  as  <»>nceii» 
the  public,  in  order  to  prevent  a  ^ilure  of  justice,  (h) 

(/)  Caw  of  tlie  Dean  and  Ck^tcr  of  Femei,  Daviu,  129 ;  Altomcry  Bmenl  w. 
Soolt.  1  Vea.  418. 

(a)  Tlie  Stat»  t>.  Tudor,  6  Dajr,  829.  In  Kew  TotIc  (R.  S.  i.  604),  at  the  elecHoB 
of  corporate  tyfflceri  In  eorporatliini  of  a  priTale  nature,  except  Jibrary,  rHigfoua,  and 
moneyed  corporalloni,  (tockhotden  naf  rote  hj  proxj.  In  PhitUpi  *.  Wlckhaa, 
1  Paige,  598,  the  chancellor  doubti  the  validity  of  the  right  of  Totlng  by  proiy,  when 
The  power  Ii  not  giren,  e!tl)«r  eipreaily  or  impliedly,  in  the  act  cmting:  the  Inrtiln- 
tlon.  And  In  Taylor  F.  Oriivold,  2  Green  (If  J.),  223,  la  tl>e  SaprameCourt  of  New 
Jeraey,  after  a  fall  and  IrameddUcnnkin,  Itwaa  hdd  to  be  a  principle  of  the  commoD 
law,  that,  Trhere  an  election  depeniled  npon  the  ezerciie  of  Judgment,  the  ri^t  conld 
not  be  deputed ;  and  that  it  required  legislative  aanctioD,  before  any  corporaM  body 
ronld  make  a  ralid  by-law  aiitharidng  meraben  to  Tote  by  ptaxj.  Tbe  aaHiority 
of  the  caae  of  The  State  n.  Tudor,  may,  therefore,  be  cooiidered  at  CMMtUKy 

(ft)  The  King  c  tJile,  Andrew,  163 ;  The  People  e.  CotDiw,  T  John*.  CM ;  Jonet 
•-.  Gib«on,  1  N.  H.  26e ;  Jobntton  i'.  Wilson,  2  Id.  202 ;  Anon.,  13  Hod.  SGB.  In  tfat 
mmter  of  the  H.  &  H.  Railroad  Co.,  19  Wend.  1S6,  146 ;  Plymouth  >.  Painter.  IT 
Conn.  6SG ;  The  Sute  e.  Allen,  2  Ired.  (N.  C.)  183 ;  Spragve  b.  Bailey,  10  Fkk.  *». 
In  this  last  case  It  was  held  that  a  collector  of  tazet  wat  not  reipanslUe  for  th«  regv- 
tarity  of  the  lawn  meeting,  or  the  Talidity  of  the  TOtei  at  tin  meeting  at  which  the 
tax  waa  granted.    It  ii  a  mual  and  wise  proTlsion  in  public  charters,  tliat  ttie  oSeett 

>  A  dly  marthal  doei  not.    Beck  d.  MT.    The  nest  pnpoeltlon  of  the  text  k 

RanKom,0  Foat  31S.    Bnt  aee,  at  to  the  conflrmed  by  PreMott  n.  Bayea,  42  M.  H. 

«l«k  of  a  private   corporation,  6outh  GS;  Vcnable  r.  Cord,  SHead,  fiSI;  Cm- 

Bay  Meadow  Dam  Co.  «.  Gray,  30  He.  lidge  o.  Brlghara,  3  Allen,  SSI;  fb.  G6t 
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This  general  principle  has  beeo  applied  to  the  offieera  of  a 
private  moneyed  corponition,  so  far  as  concerns  the  r^bts  of 
others ;  («)  and  the  sounder  and  better  doctrine  I  apprehend  to 
be,  that  where  the  memben  of  a  corporation  are  directed  to  be 
annnally  elected,  the  words  are  only  directory,  and  do  not  take 
away  ^  power  incident  to  the  corporation  to  elect  afterwards, 
when  the  annual  day  haa,  by  Eome  meant),  five  from  design  or 
fraud,  been  passed  by.  (d) 

*  The  statute  of  11  Geo.  I.  a.  4,  was  made  expressly  to  *  296 
prevent  th«  hazard  and  evils  of  a  dissolution  of  the  cor- 
poration from  the  omission  to  elect  on  the  day  ;  and  it  seems  to 
admit  of  a  question  whether  ^e  statute  was  not  rather  declara- 
tory (for  so  it  has  been  called),  and  introduced  to  remove  doubts 
and  difficulty,  (a)  The  election,  when  it  does  take  place,  must 
be  had,  and  the  assent  of  a  majority  of  the  corporation  to  any 
transaction  concerning  the  corporation  must  be  given,  when  the 
members  of  the  corporation  are  duly  assembled  colleffialiter ;  and 

diiected  to  he  fttmnftlly  appointed  ihall  continue  In  office  until  other  flc  penont  tliall 
be  appcdnted  knd  iwom  in  their  pl»ce«.  Thli  wm  tlie  e«M  In  the  cbarter  g»nted  to 
the  dtj  of  Naw  York,  In  1686,  and  again  in  1780.  B;  the  EngUih  lUtoie  at  I  Via- 
toria,  c  TB,/br  tht  regaiatioit  ofmunie^ial  torporatiom.  it  wu  declared  that  the  election 
of  penoni  to  coiporate  afllcca  should  not  be  queitjoned  for  want  of  tiUe  in  the  penoni 
pmidinK  at  inch  electioiu,  provided  aoch  penoni  were  In  actual  poncuJon  of/and 
had  Ukea  npon  tlwnuelTea  the  ezeendon  of  the  dutie*  ot*aiii  ofBce. 

it)  BtiTi  r.  Bank  of  WHhbigton,  11  Serg.  ft  R.  411 ;  Bank  of  the  United  States 
•.  Dandrtdge,  13  Wheaton,  « ;  LeUgh  Bridge  Co.  c.  Lehl(^  Coal  Conpaoj, 
4  Bairie,  1. 

id]  Hkkt  «.  Town  of  I«BDc«*tan,  1  RoL  Abr.  613 ;  Foot  w.  Prome.  Mayor  of 
Tmo,  6tr.  a3& ;  8  Bro.  P.  C.  167,  a.  o. ;  The  Qoeen  d.  Corporation  of  Darham,  10 
Mod.  146 ;  'nie  People  v.  Snnkel,  0  John*.  147 ;  Trustee*  of  Temon  Society  n.  Hllla, 
•  powen,  S3 ;  HcCall  r.  Bjratn  Uannfaetorlng  Co.,  6  Conn.  426 ;  KMhTille  Bank  k 
Pettrar,  3  Humph.  (Tenn.)  6S2.  Bot  lee  Rex  s.  Poole,  7  Mod.  196,  Cawa  temp, 
flardw.  20  [23] ;  2  Barnard.  K.  B.  447,  i.  c,  caiiini ;  and  the  opinion  of  the  chancellor 
in  Fhillipi  v.  Wlckham,  1  Paige,  600,  teem*  almi  to  be  tanlra.  In  tlie  caae  of  Bex  p. 
Foirie  (CMcs  temp.  Hsrdir.  20  [28),  Lord  Hardtrickeapeaka  donbtf  qUj  of  the  common 
law  OB  thii  point ;  though  he  refers  to  the  caae  of  l^adown,  in  Rolle'f  Abridgment, 
«ber«  an  electloa  eight  dayi  after  the  charter  day  irai  held  good,  for  that  the  day 
was  ODly  directory.  Bnt  he  admitted  that  the  mention  of  hour*  on  the  election  day 
wai  merely  directory,  and  not  rcatrictive.  In  the  caat  Ex  jmrla  Heath,  8  Bill,  42,  It 
wai  held  that  where  a  ttatnte  required  an  official  act  to  be  done  by  a  gium  dag, 
for  a  pobUc  pnrpoae,  it  was  merely  dit^eltrj  ai  to  time,  and  the  aet  done  on  a  incceed* 
ing  day  wai  held  valid. 

(a)  The  King  tr.  Psamore,  8  T.  R.  2SS,  246,  246.  By  the  M.  T.  Reviled  Statute*, 
If  any  corporation  ahall  not  organise  and  conimenee  the  trauaaction  of  iti  bodneM 
within  one  year  bom  the  date  ot  it*   incorporation,  Ita  coi^wate  powers  shall 
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they  must  act  n'mul  et  »emel,  and  not  scRtteriagl;,  and  at  several 
times  and  places,  (i) 

The  power  to  make  by-Iawa  is  either  eipresaly  given  or  tacitly 
annexed,  as  being  necessarily  incident  to  corporate  bodies  to 
enable  them  to  fulfil  the  purposes  of  their  institution  ;  and  when 
the  objects  of  the  pover,  and  the  persons  who  are  to  exercise  it, 
are  not  specially  defined  in  the  charter,  it  ia  necessarily  limited 
in  its  exercise  to  those  purposes,  and  resides  in  the  body  politic 
at  large.  It  is  usual,  however,  in  the  charter  creating  the  cor- 
poration, to  vest  the  power  of  makit^  by-laws  in  a  select  body, 
as  for  instance  in  a  board  of  trustees  or  directors,  (c)  These 
corporate  powers  of  legislation  must  he  exercised  reasonably,^ 
and  in  sound  discretion,  and  strictly  within  the  limits  of  Uie 
charter,  and  ia  perfect  subordination  to  the  constitution  and 
general  law  of  the  land,  and  the  rights  dependent  thereon. 
Subject  to  these  limitations,  die  power  to  make  by-laws  may 
be  sustained  and  enforced  by  just  and  competent  pecuniary 
penalties.  (<2) 

(b)  The  Dean  and  Chapter  of  Vtmet,  DmtIm,  130-133;  Peirce  v.  Mew  OrleaiM 
Building  Co.,  9  t4k  30T.  In  like  manner,  the  acts  of  joint  arbittalon,  ai  well  aa  all 
other  judicial  acts,  must  take  plaue  In  the  pretence  of  each  other.  Stalworth  ■. 
Inni,  13  H.  &  W.  466 ;  Hoore  p.  Executon  of  Hoore,  Coze  (N.  J.),  144.  When  a 
corporation  election  hai  been  Irregnlarlj  or  illegally  conducted,  the  regnlar  and 
ettabli«hed  common-law  remedj  U  bj  motion  for  leave  to  file  a  fno  uMarmite  informa- 
tion. Ex  parte  Hurphj,  T  Cowen,  1&3;  Reglna  v.  Aldenon,  11  Ad,  t  El.  1.  In 
New  Tork,  bj  iiatute  (eeu.  48,  c.  326,  kc.  0,  and  which  proTiilon  wae  aftenrardt 
incorporated  in  the  N.  Y.  R.  S.  I.  608,  lec  6),  a  more  summary  and  easy  remedy 
WM  provided.  Any  penon  aggrieved  by  any  inch  corporate  election  niaj,  m 
giving  reatoDBble  notice,  apply  to  the  Supreme  Court,  who  are  to  proceed  fortliwlih, 
and  in  a  mmmary  way,  to  hear  the  affldavita,  proof!,  and  allegattoni  of  tlie  partita, 
and  to  establish  the  election,  or  order  a  new  election,  or  make  inch  order  and  give 
•uch  relief  a«  right  and  Juiticemay  require.  See  the  caie£z/Nir(t  Holmea,6  Cowen, 
430,  to  (hat  effect. 

(c)  Angell  &  Ame*  on  Corporatiom,  Sd  ed,  c  la 

(d)  See  the  opiniont  of  tlie  judges  In  the  cue  of  The  King  e,  Weatwood,  T  Bltig. 
1.  and  the  very  elaborate  opinion  of  the  aaiiatant  vlce^hancellor  of  Hew  Tork,  In 
Wettervelt  o.  Corporation  of  tbe  City  of  New  York,  2  Holf.  Ch. ;  and  eee  Angell  ft 
Amei  on  Corporatloni,  c.  10,  Sd  ed.,  where  thU  branch  of  the  lubject  it  treated,  and 
with  great  and  exhausting  retearch.  Every  corporate  body  has  a  right  at  comtnon 
law,  and  without  statute,  to  make  by-laws  needful  for  the  management  of  the  busi- 
nes*  and  property  of  the  corporation,  uid  to  regulate  tfae  dntte*  and  conduct  of  its 

1  A  question  generally  treated  u  one     L.  C.  404.    The  special  treatiiea  mutt  be 
of  law  for  the  court    Vedder  r.  Fellows,    consnlted  for  a  ditcnaalon  of  what  by-laws 
30  N.  T.  las ;  State  v.  Overton,  4  Zabr.    coipocatloos  may  paw. 
43Ci  The  QoeeD  f.  Saddlers' Co..  10  H. 
[404] 
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*  (9.)  Of  ike  Power  of  Removal.  —  The  powerofamotJOD  '297 
OT  disfrancbisemeDt  o£  a  member  for  a  reaaonable  cause, 
18  a  power  necessarily  incident  to  every  corporation.  It  waa, 
however,  the  doctrine  formerly,  that  no  freeman  of  a  corporation 
oould  be  diafranchised  by  the  act  of  the  corporation  itself,  unless 
the  charter  ezpie^y  conferred  the  power,  or  it  existed  by  pre- 
scription, (a)  But  Lord  Cb.  B.  Hale  held  (6)  that  every  corpo- 
ration might  remove  a  member  for  good  cause ;  and  in  Lord 
Sruee'i  cote  (e)  the  K.  B.  declared  the  modern  opinion  to  be 
that  a  power  of  amotion  was  incident  to  a  corporation.  At  last, 
in  the  case  of  The  King  v.  Richard*on,  (d)  the  question  was  fully 
and  at  large  discussed  tn  the  K.  B. ;  and  the  court  decided  that 
the  power  of  amotion  was  incident  and  neoessary  for  the  good 
order  and  government  of  corporate  bodies,  as  much  as  the  power 
of  making  by-lawa.     But  this  power  of  amotion,   as  the  court 

offlcen  and  Kgenti.  Savage.  C.  3.,  in  The  People  v.  Throop,  12  Wend.  183 ;  Child 
t>.  Hudson'!  Bay  Company,  2  P.  Wmi.  300.  In  the  caw  of  Tlie  State  of  Looiaiana, 
<r  rdoL  Hatch  d.  The  CItj  Bank  of  New  Orleane,  decided  on  appeal  to  the  Supreme 
Court  of  Louinana,  March,  184^  it  was  adjudged  that  a  ilockholder  and  director, 
without  a  resolution  of  tite  board,  had  no  riglit  to  inipect  the  itock  ledger  at  Uunifer 
book  contaiaing  the  Uit  of  the  itockholden.  {But  lee  284,  a.  [t).\  See  Bex  v. 
Bank  of  England,  3  B.  &  Aid.  620 ;  Bei  v.  Merchant  Tallora'  Companj,  2  B.  &  Ad, 
115,  cited  In  nipport  of  the  dediion;  and  the  caie  of  The  People  v.  Throop,  In  12 
Wend-,  waa  dted  in  lupport  of  tlie  deciiion  of  the  court  below.  But  a  corporation 
eanuot,  by  a  bi/iam,  subject  to  forfeiture  sharea  of  atockhotdera  for  non-payment  of 
hiatal  men  ta,  unless  the  poRer  be  expreaal,?  granted  b;  the  charter.  Corporations 
cannot  Impose  penalties,  and  take  redress  into  their  own  hands.  Kirk  c.  Nowill, 
1  T.  R.  IIB;  In  the  matter  of  the  Long  Island  B.  E.,  10  Wend.  87.  How  far  and 
when  it  is  in  the  power  of  the  corporation  to  enforce  by  salt  the  payment  of  sub- 
soriptiona  for  corporate  stock,  and  make  and  recover  aaaeaaments  tor  the  same,  it 
fully  considered,  and  the  caaea  critically  czamiDed,  in  Angell  ft  Ames  on  Corpora- 
tioDs,8ded.  C.16.  In  Tattle  d.  Walton,  1  KeIley(Ga.),  48,  a  hy-lsw  of  a  corporation, 
creating  a  lien  on  the  stock  of  the  members  for  their  corporate  debts,  la  valid  and 
binding  betwem  the  corporators,  and  even  as  against  a  purchaser  at  execution  of  the 
Btovk,  leiUi  nolic*  (^tiu  Uta,  and  when  the  lien  was  prior  in  time  to  the  lien  acquired 
under  tlie  judgment. 

A  etrl^fieete  i^earparale  itaei  Is  transferable  by  a  blank  endorsement,  which  may 
be  filled  up  by  the  liolder,  by  writing  an  assignment  and  power  of  attorney  over  the 
signature  endorsed.  Eortright  b.  BnSalo  Commercial  Bank,  20  Wend.  91.  [See  lil. 
80,  n.  8,  ad  fit.] 

(a)  Bagg'«Case,11Co.e9,a,2dre«olnaoD.  See  alM  Sty.  477, 480;  1  Ld.  Baym. 
801;  8  id.  1600. 

lb)  Tldderly's  Caw,  1  Sid.  14. 

(c)  8  Str.  619. 

(rf)  1  Bmr.  617. 
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held  in  that  case,  must  be  exerciued  fur  good  cause  ;  and  it  most 
be  for  some  offeDce  that  baa  aa  iiniuediate  relatioo  to  the  dutiat 
of  the  party  aa  a  corporator  ;  for  as  to  offences  which  have  no 
immediate  relation  to  his  corporate  truat,  bat  which  render  a 
part;  infamous  and  unfit  for  any  office,  they  must  be  established 
by  indictment  and  trial  at  law  before  the  corporation  can  expel 
for  such  a  cause.  In  the  case  of  Tht  CommimuKaUh  v.  St. 
Patrick  Sociaty,  (e)  while  it  was  admitted  to  be  a  tacit  conditioo 
annexed  to  the  corporate  franchise  that  the  members  would  not 
oppose  or  injure  the  interests  of  the  corporate  body,  and  that 
expulsion  might  follow  a  breach  of  the  condition  ;  yet  it  was 
adjudged,  that,  without  an  express  power  in  the  charter, 

*  298    no  member  could  be  disfranchised  unless  he  *  had  been 

guilty  of  some  oGFence  which  either  affected  the  iaterests 
or  good  government  of  the  corporation,  or  was  indictable  by  the 
law  of  the  land,  and  of  which  he  had  been  convicted.  If  there 
be  no  special  provision  on  the  subject  in  the  charter,  the  power 
of  removal  of  a  member  for  just  cause  resides  in  the  whole 
body,  (a)  But  a  select  body  of  the  corporation  may  possess  the 
power,  not  only  when  given  by  charter,  but  in  consequence  of  a 
by-law  made  by  the  body  at  large ;  for  the  body  at  large  may 
delegate  their  powers  to  a  select  body  as  the  represeutatiTe  of 
the  whole  community.  (6) 

The  cases  do  not  distinguish  clearly  between  dufranehutment 
and  amotiofk.  The  former  applies  to  members,  and  the  latter  only 
to  officers ;  and  if  an  officer  be  removed  for  good  cause*  he  may 
sUU  continue  to  be  a  member  of  the  corporation,  (e)  Disfran- 
chisement is  the  greater  power,  and  more  formidable  in  its  appli- 
cation ;  and  in  joint-stoch  or  moneyed  corporations  no  stockholder 
can  be  disfranchised,  and  thereby  deprived  of  his  property  or  in* 
terest  in  the  general  fund,  by  any  act  of  the  corporators,  without 
at  least  an  express  authority  for  that  purpose ;  (d)  and  unleaa  an 
officer  be  elected  and  declared  to  hold  during  pleasure,  the  power 
of  amotion,  as  well  as  of  disfranchisement,  ought  to  be  exercised 

(t)  2  Binne;,  441.    See  «Uo,  to  •.  r.,  WUlcocle  on  Ugn.  Oorpontioni,  271. 

(a)  The  King  e.  Lfnie  BegU,  Dong.  149 ;  WUlcock  on  U.  C.  246 

(i)  lb.  and  3  But.  1B8T. 

{c)  AngeU  &  Amei  on  Corpontton*,  404,  3d  ed. 

(tf)  lb.  406;  Bags'*  Caie,  11  Co.  00. 
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ia  a  just  and  reuoDable  manner,  and  Qpon  due  QOtioe  and  oppoi> 
tanity  to  be  heard,  (e)  ' 

(10.)  Corporate  Powirt  ^ruAly  mmttrued.  — •  The  modera  doc- 
trine is  to  consider  oorporatious  as  having  suoh  powers  as  are 
■peciBoally  granted  by  the  act  of  inoorporattoD,  or  aa  are  neces- 
sary for  the  pnrpoae  of  canying  into  effect  the  powers 
expressly  granted,  and  as  not  *  having,  any  other.  The  *  299 
Supreme  Court  of  the  United  States  deelarad  this  obnoas 
doctrine,  (a)  and  it  has  been  repeated  in  the  decisions  of  the 
slate  courts.  (5)    No  rule  of  law  conies  with  a  more  reasonable 

(<)  The  CcimiDOB«««IUi  ■>.  FenD.  BeoFScial  Iiutitution,  2  Serg.  &  B.  111.  BW 
tlie  power  «1  dUfranchiienieiit  and  KmodDn  is  lo  be  eiercited  hy  the  corpon^oo  at 
large,  unleu  it  be  bj  chuter  expresily  cooSded  to  a  particnlKT  penon  or  lelect  txN)}. 
Angell  A  Anea  on  Corpontioiii,  42S,  Sd  ed.  In  thii  lut  edllion  of  Me«v«-  Angell  & 
Ame*,  the  cue*  io  nhiuh  the  power  of  •motion  or  dUfrochbemeDt  may  be  or  be  tuu 
exen^ued,  are  collected  and  renewed ;  408, 424,  c.  12.  Tlie  acceptance  of  another 
incompatible  office  doei  not  operate  aa  ao  ab«olute  Avoidaaee  of  the  foRoer,  in  »aj 
caie  where  the  parQr  conid  not  defeat  hinwelf  ot  that  oiBce  by  hia  own  act,  without 
the  concnrrence  of  another.    King  v.  Patteaon,  4  B.  £  Ad.  1. 

{a)  Bead  c.  The  Providence  Inanraoce  Co.,  2  Cr.  167 ;  Uanhall,  C.  J.,  4  Wheat. 
P36 ;  Beatf  v.  Leasee  of  Kowler,  4  Pet.  103 ;  Tane^,  C.  J.,  in  tlie  caae  of  The  Bank 
of  Augiuu  V.  Earie,  13  Pet  587 ;  Ranjon  v.  Coiter,  14  td.  122 ;  8toi7,  J.,  in  the  c«m 
of  The  Bank  of  the  U.  8.  v.  Dandridge,  12  Wheat  OS. 

(Ii)  The  People  b.  Utica  Iniurance  Co.,  16  Johna.  SfiS,  S68 ;  19-id.  1,  a.  r. ;  The 
K.  T.  TlremeD  Inaurance  Co.  r.  Elj-,  &  Conn.  600 ;  The  N.  T.  Fbemen  loanntnce 
Co.  n.  Stnrgci,  2  Cow.  004,  075 ;  The  N.  R.  Ini.  Co.  n.  Lawrence,  8  Wend.  482 ; 
SaTage.  C.  J..  N.  R.  P.  Ins.  Co.  v.  Ely,  2  Cow.  709 ;  Life  A  Fire  Ini.  Co.  r.  Mechanic 
Mro  Ina.  Co.,  7  Wend.  31  ;  First  Parigt  in  Sutton  r.  Cole,  8  Pick.  233 ;  The  SUte  ». 
Stebblna,  1  Stewart  (Ala.),  299;  Berlin  b.  New  Britain,  ft  Conn.  ISO;  Angell  ft  Ame* 
cm  Corporations,  239,  2d  ed.  l^e  New  York  RcTlaed  Statutes,  |.  000,  see.  3,  have 
declared  that  no  corporation  ahall  posseu  or  eierdie  anj  corporate  powers  aM 
expreaaly  given  by  itatnle,  or  by  lu  charter,  except  aaoh  aa  shall  be  necessary  to  the 
exeiciie  ot  the  powers  ao  ennnented  and  given.  The  case  of  Sharp  v.  Spelr,  and 
Sharp  c  Johnson,  4  Hill  (N.  Y.).  70,  92,  aM  saniplea  of  the  very  atrict  and  evM 
ttringent  conatruction  of  the  powera  and  proceedings  of  mnnldpal  corporatlona  la 
leepect  to  SMoaainonta,  (axalloa,  and  tales  of  private  property.     By  the  New  Toik 

1  As  to  amotion,  see  Neale  v.  HiU,  19  the  country,  or  tor  offences  compounded 

Cat.  146 ;  State  v.  Tincennei  Cnlvenlty,  of  the  two  former.      Pec^le  v.  Medieal 

Bind.  77;  The  Qneen  v.  Saddlers' Co.,  10  Society,  83  N.T.  187,  1H;  a.  o.  24  Barb. 

H.  L.  a  404  ;  [EUiaon  v.  City  of  Raleigh,  670 ;    Sute    v.  Chamber  of  Commerce 

10 Rep.  767  (N.  C);  Mechanics'  Bank  ■>.  of  Hllwavkee,  SO  Wla.  68;    Society  for 

Burnet  Mfg.  Co.,  89  N.  J.  Eq.  236.)    It  Visitation  of  Sick  v.  Meyer,  52  Pean. 

It  tald  thai  a  member  of  a  corporaHoa  St    126.      See   State    e.  Jereey  City,  1 

caa  only  be  disfranchised  for  vlolalloB  Dutch.  680;  Roehler  ■»  Mechaatct'  AM 

of  hU  dnty  to  it  at  a  member,  or  for  Sec.,  19  Mich.  88. 
ctttaeet  aa  a  dtiien  against  the  laws  of 
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application,  ooasidering  how  lavishly  charter  privileges  hsYs  been 
granted.  As  corporations  are  the  mere  creatures  of  lav,  estab- 
lished for  special  purposes,  and  derive  all  their  powers  from  the 
acts  creating  them,  it  is  perfectly  just  and  proper  that  thi?y  should 
be  obliged  strictly  to  show  their  authority  for  the  business  they 
assume,  and  be  confined  in  their  operations  to  the  mode,  and 
manner,  and  subject-matter  prescribed,  (i?)  y^  The  modem  lan- 
guage of  the  English  courts  is  to  the  same  effect ;  (il)  and  in  a 
recent  case,  (e)  it  was  observed,  that  a  corporation  could  not 

RcTited  StatQle^  3d  ed.  i.  693,  BIH,  all  aModBtloni  for  banUng  purpow*,  ud  all 
bankiDg  operstioiu  ansntlioriied  bj  law,  are  prohibited  under  a  peoaltj.  The  pro- 
hibltioD  ezlends  equally  to  foreign  corporationi  exercuing  buiineu  of  baakingin  thlt 


(e)  Corporate  acts  muit  not  onlj  be  auChorized  by  the  charter,  bnt  thoie  acts  muit 
be  done  bj  auch  offlcera  or  agenta,  and  in  auuh  manner,  a«  the  charter  aathoriKa. 

Taney,  C.  J  ,  in  The  Bank  of  Augusta  v.  Earle,  18  Pet.  687. 

(d)  Dublin  Corporation  v.  Attorney  General,  9  Bligh,  k.  h.  SQ6. 

(a)  BrougliEon  r.  The  Mmcheater  Water  Worki  Company,  BR.k  Aid.  1. 

ji  "Thecbarter  of  a  corporation,  read  Co.,  npra;   Qrand  Lodge,  &c.  v.  Stepp 

In  connection  with  the  general  lairi  ap-  (Penn.,  IB83),17Rep.  81 ;  National  Tnut 

pUcable  to  It,  U  the  measure  of  it)  powers,  Co.   v.   Miller,   33  N.  J.  £q.  156.      See 

and  a  contcact  manifestly  beyond  those  Empire  Assurance  Corp.,  8  L.  R.  Ch.  540. 

powers  will  not  tiutain  an  action  against  A  contract  which  is  tiitra  n'rei  being  Told 

the  corporation.     But  whalerer  under  the  couTeys  no  title.    Farmers'  &  Mechanka' 

charter  and  other  general  Inws,  reason-  Bank  v.  Baldwin,  23  Minn.  198 ;   FirU 

ably  conilrned,  may  fairly  be  regarded  a«  N>tional  Bank  v.  Pierson,  24  Minr).  IMl 

incidental  to  the  object*  for  which  the  Bat  tee  National    Pemberton    Bank  «. 

corporation  is  created,  is  not  tu  be  taken  Porter,  126  Mas*.  333. 

a*  prohibited."    Gray,  J.,  in  Green  Bay,  It  1*  said  that  either  a  corporatioa  or 

Ac.  R.  R.  Co.  i>.  Union.  &c.  Co.,  lOT  U.  S.  one  dealing  with  It  may  be  estopped  from 

96,  100;    Thomas  v.  Railroad  Co.,  101  setting  up  the  defence  of  u/ira  nn*  where 

n.  S.  71 ;  Davis  d.  Old  Colony  R.  R.  Co.,  they  hare  received  the  benefit  of  the  coti- 

181  Ubm.  268  :  Attorney  General  v.  Great  tract,    Whitney  Arms  Co.  v.  Barlow,  83 

Eastern  Ry.  Co.,  5  App.  Cm.  4TS ;  s.  o.  N.  T.  ffii ;  Ward  v.  Johnson,  »6  111.  316, 

11  Ch.  D.  M9;    Ashbury,  tac  Ry.  Co.  i..  240;    Booth   v.  Robinson.  65   Md.   419. 

Riche,  7  L.  R.  H.  L  653 ;  a.  c.  0  L.  R.  Ex.  435 ;  Fancoast  v.  Trareler*'  Ins.  Co.,  79 

224.     See  Fertilizing  Co.  f.  Hyde  Park,  Ind.  172.    But  see  Chambers  v.  Falkner, 

97  U.S.  669;  /»  rs  Exchange  Banking  65  Ala.  448.    Of  course,  a  contract  which 

Co-,  21  Ch.  D.  510.     The  ewe*  are  re-  is  simply  vUra  oira  of  the  director*  may 

Tiew«d  at  length  in  Davis  r.  Old  Colony  be  ratiBed  by  the  stockholders.    Irvine  v. 

H.R.  Co.,  tapra.  Union  Bank,  2  App.  Cas.  806.    See,  tut- 

Ereo  the  unanimous  consent  or  ratifi-  ther,  Cleveland,  Ac.  R.  R.  Co.  v.  Himrod 

ealion  of  the  ahBTeholders  cannot  make  Furnace  Co.,  37  Ohio  St.  321 ;  StaU  f. 

such  contracis  vaUd.    Atbbniy  By..  £c  Rk%,  66  Ala.  83. 
Co.  V.  Biche,  lupn ;  Thoma*  d.  Bailroad 
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bind  tfaemselTes  for  purposea  foreign  to  those  for  which  they 
were  established.  Where  a  corporation  was  created  for  pur- 
poses of  trade,  it  resulted  neeessaril;  that  they  must  have  power 
to  accept  biUs  and  issue  notes.  But  if  a  company  be  formed, 
not  for  the  purposes  of  trade,  but  for  other  purposes,  as,  for  in- 
stance, to  supply  water,  the  nature  of  their  business  does  not 
raise  a  necessary  implication  that  they  should  have  power  to 
make  notes  and  issue  bills  ;  and  it  seemed  to  be  doubted  whether 
there  must  not  be  an  express  authority  to  enable  them  to  do  it. 
The  acts  of  eorpoi-ation  agents  are  construed  with  equal  strict- 
ness ;  and  it  is  the  doctrine,  that  though  a  deed  be  signed  by  the 
president  and  cashier  of  a  corporation,  and  be  sealed  with  its 
corporate  seal,  yet  the  courts  may  look  beyond  the  seal, 
*  and  if  it  be  affixed  without  the  authority  of  the  direo-  *  SOO 
tors,  and  that  fact  be  made  affirmatively  to  appear,  the 
instrument  is  null  and  void,  (a)  > 

(a)  The  H>7or  tad  Commonitty  of  Colchetter  b.  Lowten,  1  Tm.  ft  B.  246; 
Ttlghm&n.C.  J.,tntfa0CMeiif  Sc  Muy'e  Cbvrcfa,  7  Serg.  &  R.  530;  Leggett  v.  N.  J. 
]laii.&  Banking  Co.,  [Saxton,  641.]  Ever;  act  of  >  public  bodj  BcEiDg  under  ata tote 
autliorltr,  which  is  to  dereit  an  owner  of  hit  property  for  any  public  purpoie,  witb- 
ont  hii  content,  ia  lo  be  atrictly  and  rigidly  punued.  Van  Wiclcle  a.  Railroad  Co., 
2areen  (N.  J.),  162;  The  King  d.  Bagahair,  7  T.  R.  SSS ;  The  King  s.  Mayor  of 
Lirerpnol,  4  Burr.  2241 ;  Rex  c  Croke,  Cowp.  26  ;  Wealervelt  v.  Corporation  of  New 
Tork,  2  BoB.  Ch,  See  alao  200,  a.  [b],  the  caaea  of  Sharp  v.  Speir,  and  of  Sharp  v. 
Johnaon.  There  la  a  rery  Taluable  diacuailon  on  the  nature,  power,  and  reatrlo- 
tion  of  the  transfer  of  corporate  Block  In  c.  16  of  Angell  &  Aniei  on  Corporationa, 
3d  ed.  499,  and  the  oamerona  American  caaea  are  there  cited  and  examined.  The 
■ubject  ii  rather  of  too  practical  a  nature  to  admit,  in  a  work  of  thit  character,  of  a 
digeit  of  the  many  and  nice  diatinclioni,  and  I  mnat  refer  the  stndent  lo  the  treaCiie 
iiaelf. 

>  DZtni  FiVa.  — (o)    f/f^'(j|.  —  It  la  Co.,  6  Beat  A  Sm.  fi88;   fn  r«  National 

dear  that  wheo  a  corporation  li  created  Permanent  BIdg.  Soc,  L.  R.  5  Ch.  809; 

by  a  public  act  which,  either  expreisly  Earl  of   Shrewiburj  b.  Norih  Staffcrd- 

nr  by  neceaaary  implication,  prohibita  ita  ahlre  R.  Co.,  L.  R.  1  Eq.  603 ;  Taylor  v. 

making  certain  contrscti,  aa  againat  pub-  Chlcheater  k  Midhunt  R.  Co.,  L.  R.  S 

lie  policy,  iuch   contract!  are  void  like  Ex.  356,  i»«,  879,  S8S ;  Hood  t>.  N.  T.  « 

other  illegal   contracta,  althongh   made  N.  H.   B.  R,,  22   Conn.  603 ;   Fearce  ■>. 

with  (he  conaent  of  all  the  ahareholdera ;  Hadiion  &  Indlanapolia  R.  R.,  21  How. 

and  the  corporation  ia  not  eetnpped  to  a«t  441.    Probably  the  aatne  role  might  bo 

np  the  defence  of  ultra  n'rea  when  aued  applied  If  the  charter  were  a  prlrate  act, 

upon  them.      Baat  Anglhin    R.  Co.    v.  although   the  Engliah   conrta  are  aoroe- 

Eaalem  Countlea  R.  Co.,  11  C.  B.  775;  timet  careful  to  itate  that  the  act  of  In- 

HacQregor  V.  Dover  £  Deal  By.,  18  Q.  B.  corporation   la  a  public  act,  aa  It  rery 

«18;  Chamben  o.  Hancbeater  A  H.  B.  generaUy  it.     Ai^  I.  460,  n.  1.     Of. 
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4.  Of  tb«  Tltltatlon  of  Coipontiaiia.  >—  I  proceed  next  to  cod- 

uder  the  power  and  disoipltoe  of  visitations  to  which  oorpora- 

Heinecc.  Elno.  Jut.  Cit.  lee.  ord.  Init.  Co.  v.  N.  W.  B.  Co..  6  H.  L.  C.  118. 13B. 
{  62,  note.  The  Tule  is  IM  down  in  1S7,  the  diQerenl  itateraenu  of  tlie  rule 
general  termi  In  Zibriskie  c.  Cleveland,  Id  preriom  caie*  are  tbouglit  to  be  inb- 
ColDmbu,  &  C.  R.  R.,  ^  How.  38],  39eL  etantUlly  ^mllar. 
6«e  alut  CrunptOD  i>.  Vuat,  R  Co.,  U  R,  It  ii  probable  that.  In  ttii*  oowntij  at 
T  Ch>  MSi,  668.  leoat,  an  act  creating  a  coiporniion  fur 
The  qneition  of  u&ra  nira  Ii  mainly  ipeciflc  object!  iroald  not  be  itrictly  con- 
one  of  construction,  therefore,  bnt  there  itrued  ai  prohibitory  of  all  other  dealingi 
hoa  been  aome  difference  of  opinion  as  to  or  tnuwautiona  not  coming  within  the 
the  principle*  on  which  charlert  are  to  b«  exact  «cope  of  tboec  deilgnaled.  U  they 
ooiutmed  in  this  reipect.  Any  dealing  wcrefairly  incident  to  the  objecli  named, 
with  the  fundi  of  a  company  by  111  man-  Brown  v.  Winaiaaimmet  Co.,  11  Allen, 
ogen  in  any  manner  not  distinctly  au-  SSa,SSi;  Vandall  t>.  South  S.  F.  Dock 
thtvized  by  the  act  hai  been  aald  la  be  Co.,  40  CaL  83.  SS;  'IV>ledo,  W.  ft  W.  R. 
Illegal,  Lord  Langdole,  la  Colnun  r.  Co.  v.  Bodrigoea,  47  lU.  188.  B«t  a  coo- 
EuCem  Countiea  R.  Co.,  10  Bear.  1, 14;  tract  which  ii  entirely  nnconnccted  witb 
Selden,  J.,  In  Biasell  v,  Michigan  S.  &  N.  the  purpote*  to  which  the  fundi  of  the 
Ind.  R.B.,  22  N.  V.  268, 294, 286;  &c.,&c.  I  corporatian  are  to  be  applied,  or  wliich  oa 
while  otiier  Juilgea  would  go  no  further  tti  face  will  canie  the  fundi  to  be  applied 
than  the  flnrt  utatement  in  thi«  note.  In  to  other  olijecu,  li  illegal  and  rold.  Eoat- 
Ihe  latter  view  carporatinna  are  only  c1iar>  em  Countiea  IC  Co.  e>.  Hawkei,  6  H.  L.  C. 
lered  partnenhipi,  and  the  franchUe,  £c,  SSI,  S48 ;  Eait  Anglian  B.  Co.  r.  Eastern 
merely  convenient  meant  of  eSecting  Countiea  R.  Co.,  11  C.  B.  776;  Taylor 
the  partnenhip  purpoaea.  Admitting  the  v.  Cliichester  &  Midhnnt  B.  Co.,  L.  R. 
provision*  ai  to  the  purpoaei  to  which  SEx.356,3ttD,S7S;  Batemaoti.Hi4-W«lea 
the  capiul  ii  to  be  appropriated  are  not  B.  Co.,  L.  E.  1  C.  P.  40B,  606;  Pearce  d, 
merely  for  the  beiwfic  of  tbareholder*,  Hadiion  &  Ind.  B.  B.,  21  How.  441 ;  Bnf- 
but  moke  any  other  appmpriatlon  maUm  fett  v.  Troy  &  Boston  R.  B.  Co.,  40  K.  T. 
pnhibitiLa,  such  provisions  have  been  108,  172;  Fenniylvania,  DeL  &  Md. 
thought  not  to  have  tliat  effect  on  every  Steam  Nsv.  Co.  v.  Dandridge,  8  GUI  ft  J. 
appropriation  which  Is  not  so  far  author-  248;  Orrr.  Lacey,  2  Dougl.  (Mich.)  230; 
lied  aa  to  be  binding  on  a  dissenting  Abbott  d.  Baltimore  ft  R.  Steam  Packet 
ininority  of  shoreliolders.  In  other  words,  Co.,  1  Hd.  Ch.  642;  Downing  v.  Houit 
It  hai  been  thoaght  that  tome  expreat  or  Wailiington  Road  Co.,  40  N.  H.  8S0; 
Implied  sututory  prohibitions,  altliongh  Strausa  i>.  Eagle  Ini.  Co.,  6  Ohio  St.  69; 
aniBciently  distinct  to  give  a  diisentlng  and  casei  last  cited.  Tiioa  a  railway 
minority  a  right  to  prevent  contrary  company  ii  probably  anthorUed  to  pn>- 
•Ctlon.ore^ottobetakenasgoingfurther  vide  auch  caniage  by  land  or  water  on 
tbao  to  protact  the  minority,  and  do  not  the  line  ot  its  road  a*  may  be  fairly  be  con- 
make  ananlmona  action  illegal.  See  dia-  aldered  incident  (o  the  due  emptoymeat 
•enUngopinionof  Blackbnm,J.,InTaylor  of  the  railway.  South  Wales  R.  Co.  a. 
p.  aiicheiEer  ft  Midhunt  R.  Co.,  L.  R.  Redmond,  10  C.  a  a.  s.  676, 087  j  BuSett 
2  Ex.  336,383.382;  a.  o.  revmed,  L.  B.  v.  Troy  ft  Boston  B.R.,  40  N.T.  168;  but 
4  K  L.  028 ;  Comttock.  J,  in  Bltselt  n.  it  bos  been  held  that  it  cannot  engage  la 
lfloUganS.ftN.Ind.R.R.,23N.T.268.  ft  new  and  dteilnct  enterprise,  anch  m 
870.    In  Shrewsbury  ft  Birminglmm  B.  ranning  a  line  of  iteamlraats,  beyond  anJ 
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tions  are  subject.     It  is  a  power  applicable  only  to  ecclesiastical 
and  eleemoaynarj  corporations ;  (6)  and  it  ia  understood  that  no 

('')  1  BL  Comiu.  180;  3  KydoD  Coip.  174. 

■itlitfy  ODtilda  at  the  Una  of  trantporta-  k  minority  of   dwaentlng   itockholdwa 

tion  cooteiBplttted   in  iti  Mil,  Pearce  «■  cannot  compUin.    Black  v,  Delaware  A 

MadiMn  &  Ind.  B.  &.,  21  How.  Ml ;  Col-  RariUn  Canal  Co..  7  a  E.  Gieen  (22 

BID  e.  Eaatem  CoddUm  B.,  10  Beav.  1 ;  N.  J.  Eq.).  130.     See,  generaUj,  Central 

•ee  10  a  B.  IT.  a.  680  i  or  In  the  banking  B.  B.  B.  Co.  v.  Uacon,  43  Ga.  605.     So,  il 

buiinoH.  for  ttie  pnrpoH  of  ralung  funds,  a  curporaiion  has  no  public  or  quailf  nUic 

Waldo  c  Cliicago,  St.  F.  ft  C.  R.  B.,  U  doUet,  or  if  the  legUlatiuv  haa  releawd  it 

Wla.  675.    See  40  CaL  88.    Ai  to  nego-  from  them,  and  there  I*  no  Ume  tpevifled 

tiable  paper,  tee  SSI,  n.  1 ;  oral  inauraDCe,  for  which  the  enterprise  miut  be  oon- 

lii.  267,  n.  1.    It  ii  not  likelj,  bowsTer,  ^oed,  a  majority  of  corporator!  may 

that  railroad  chaiten  wIU  be  construed  m  abandon  tbe  enterpriie,  and  lell  out  the 

as   to  interfere   with   the  neceaaltlef  of  property  of  the  oompanj,    la  thii  waj 

throDgh    trKfflc    orer    connecting   line*,  one  oompaoy  hai  aanietlm«(  been  aioal. 

Thui,  it  ia  perfectly  tettled  in  tlUa  country  gamated    with    another,   by   selUng  its 

that  a  conO-act  for  carriage  beyond  the  property,  the  members  taking  itock  of  the 

limlu  of  a  Toad  !b  raUd.    PaM,  004,  n.  1.  other  company  in  payment,  and  diaaant- 

But  it  liaa  been  frequently  laid  down  that  lag  members  being  paid  the  ralne  of  their 

a  Gorporation  cannot  leaae  or  alien  any  share  of  the  whole  property  in  qneatioD. 

franchiie,  or  any  property  necessary  to  Lauman   tr.    Lebanon  Valley  R.  K.,  W 

perform  lU  obllgationB  and  duties  to  the  Peon.  St  i%;  Orati  v.  Penn.  R.  B.,  41 

state,  without  iegiiU tire  authority.  Blai^k  Penn.   St.  147.      See  the  dlscusaion  in 

n  Delaware  &  Raiiun  Canal  Co.,  7  C.  B.  Black  v.  Delaware  4  Baritan  Canal  Ca, 

Green,  130,  S99 ;    New  York  A  Hd.  L.  7  C.  E.  Green,  180,  VAattq.;  TreadweU 

R.  a  V.  Winani,  IT  How.  30,  30;  Troy  A  v.  Salisbury  Man.  Co.,  7  Qray.  8M,  101. 

Rutland  B.  B.  i>.  Kerr,  17  Barb.  681, 601 ;  It  is  otherwise  when  the  charter  declorea 

Hailehnnt  e>.  SaTtnnah,  &c.  R.  it.,  13  Ga.  that  the  nnderlaklDg  shall  be  oonttnned 

IS ;  [Thomas  v.  HaUroad  Co.,  101  U.  E  for  a  deflnlle  time.  .  Zabriikie  v.  Haekeo. 

71 1  Hiddleeez  R  R.  Co.  v.  B.  &  C.  R.  S.  sack  &  N.  T.  R.  R,  3  C.  E.  Given,  17& 

Co.,  116  Ma«a.  817.    See  Bagan  s.  Aiken,  (As  to  reeolntioa*  for  winding  up,  which 

0  tiea,  600 ;  Detroit  d.  Uutnal  Gaa  Light  are  part  of  the  same  transaction  aa  an 

Co.,  43  Mich.  601.)     Bo  the  power  of  a  amalgamation  ultra  tint,  see  /n  re  Irrig*. 

oorporatiau  to  mortgage  its  franchise  has  tion  Co.,  Ei  parte  Fox,  L.  R.  6  Ch.  176, 

been  denied.    Commonwealth  e.  Smith,  186.)    For  ttwre  is  a  limit  to  the  power  of 

10  Allen,  418 ;  Richardson  b.  Sibley,  11  the  legislatnie  eren,  to  authorlae  the  ap- 

AUen,  06;  fierce  e.  Emery,  8:2  K.  H.  4B4,  plication  of  the  onporate  fnnda  lo  new 

006.    (Bat  see  Detroit  v.  Hut  Gas  Light  purposes,  or  to  change  the  object  of  the 

Co.,  IS  Uich.  E04.}  inooTportttion,  in    this    country,  on   ae- 

Statutory    provisions,   however,   are  coimt  of  the  iMmsiitutloaal  problUUDn  of 

Tcry  ooomion  authoiiting  railroad  com-  laws  impairing  the  obligatloa   of  con- 

panles  tolet  their  roada  toother  doraestki  traeta.    ^nK,ill9,  n.  1.    Compare,  aa  to 

or  even  to  foreign  corporations,  and  to  the  effect  of  a  reserration  of  tl>e  power  lo 

take  leases  in  like  manner  of  connected  amend,  Ac.,  Dnrfee  v.  Old  Colony  A  P.  B. 

roads.    Such  an  authority  mfty  be  glren  R  R,  6  Allen.  230 ;  Zabriskie  v.  Hack«n> 

taacarporaliaoalTeadylnexlite»ce,and  sack  A  N.  T.R.R.,  supra.    But  the  qneai 

when  lb*  duty  to  the  public  la  released  tion  as  to  the  oonadtodonal  power  of  tha 
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other  corporationa  go  uoder  the  name  of  eleemosynsry  but  col- 
lies, schools,  and  hospitals.  (<t)  The  visitation  of  civil  corpora- 

(e)  1  Woodd.  Lee.  474. 

leglifaiture,  and  that  u  to  the  rigbtt  of  proriglon  of  id  charter,  u  when  canal- 

the  Bieinben  ereDntrtiefti,referred  to  I'n/ra,  boata  are  purcbaied  b;  a  railroad  c«id- 

miiit  b«  kept  diitinct  from  the  doctrine  pany  not  havisg  anthoritr  to  do  ao,  or 

of  ultra  eirtt,  or  italutory  illegality,  which  when  a  preferential  lien  of  wool  is  giren 

]|  not  helped   hj  tbe  ateeDt  of  alt  the  to  lecure  advancei  by  a  bank  forbidden 

membera.  to  adTance   monej  on   the   ■ecurilj  of 

There  are  lomc  apparent  tzceptiona  to  merchandise,  the  property  will  paM,  not- 

the  general  mle  a«  lo  contracli  tdtra  diVh.  wlthgtanding  the  probiUtion.    ParUb  r. 

Wben  an  act   in  Ita  external   ««pect  U  Wheeler,  22  N.  Y.'4M,  G04;   Ayers  «. 

witiiin  the  general  powera  of  a  company,  South  Auitralian  Banking  Co.,  L.  R.  3 

and  U  only  anaothoiited  becauae  it  It  F.  C.  648,  558.    See  4S2,  d.  I. 

done  with  a  lecret  nnauthorized  Intent,  Again,  In  Mine  ca»e»  where  k  party 

thii  defence  will  not   prevail  againit  a  ha«  lent  money  which  faa*  gone  to  pay 

atranger  who  dealt   with   the  compBDjr  deb(«  of  the  borrower,  the  IcEider  may  be 

without  notice  of  luch  intent.     Miner*'  inbrogated  to  the  righti  of  the  paid-off 

Ditidi  Co.  D.  Zellerbach,  37  Cal.  64S.  57B ;  creditot*,  atUtough  be  conld   not  bar* 

Norwich  ti.  Norfolk  R.  Co.,  4  El.  t  Bl.  maintained  an  action  directly.     But  thlt 

807,  448 ;  Hadiaon  4  I.  R.  R.  b.  Norwich  aeemi  to  be  the  limit  of  thou  caiei  where 

Savings  Sac.,  24  Ind.  467,  4S2 ;  and  cases  there  hat  been  a  recovery  on  the  ground 

dte<]  antt,  201,  n.  1 ;  Claim  of  Ebbw  Vale  tliat  the  corporation  has  had  the  benefit 

Co.,  L.  R.  8  Eq.  14.    But  in  these  casea  a  of  the  money.    7n  re  National  PennanCDt 

dissenting    stockholder  would   bare  bis  Benefit  Bldg.  Soc.,  L.  R.  6  Oh.  309,  318; 

remedy  against  Uie  company.    Foirest  c.  /■  re  Cork  &  Toughal  B.  Co.,  L.  B.  4  Ck. 

Hancbester,  S.  &  L.  B.  Co.,  7  Jur.  h.  a.  887 ;  T4&     Compare  Jenner  b.  Mania,  8  De  G., 

ib.  T49;   s.  o.  30  Beav.  40;   Shrewsbury  F.  &  J.  40,  62 ;   ante,  146,  n.  1.    Much 

t  Birmingham  R.  Co.  i>.  N.  W,  R.  Co.,  stranger  language  wa*  naed  in  a  case  of  a 

6H.L.C.  113,187.    This  seema  to  be  one  corporation  which  seems  to  have  been 

of  the  few  caaea  in  which  act*  may  be  formed  by  registered  articles  {infra),  and 

illegal  as  towardi  the  members  of  a  com-  it  was  intimated  that  a  corporation  conld 

paoy,  because  In   excess   of  statntoiy  not  in  any  case  escape  paying  for  a  coa- 

powert,  and  yet  bind  the  company  to  akleratian  which  it  had  received,  althongh 

strangers.  the  contract  might  be  void  If  wholly  no- 

When  the  transaction  whicli  Is  a/Cni  executed.      Bradley  v.   Ballard,   66  IlL 

n'rei  is  only  an  Incident,  and  the  principal  413.    It  I*  not  supposed,  however,  that 

matter  is  within  the  company's  powets,  such  a  general  principle  is  sustained  by 

the  latter  may  be  upheld ;  as  In  case  of  a  authority.    See,  besides  the  case*  cited 

ralldmarrgageandvoidnoteforacertaiD  above,  Crampton  n.  Varna  R.  Co.,  L.  B. 

■om,  Scott   V.  Colbnm,   S6  Bear.  27«;  7Ch.662. 

or  of  a  valid  bond  and  rold  mortgage,  (b)    Compania   foraud   ii/    St^ittnd 

Philadelphia  &  Sunbui7  R.  R.  o.  Lewis,  Detd.  —  When  companies  are  formed  in 

SS  Petin.  St.  S3.  this  way,  the  question  Is  no  longer  of 

When  a  coareyaoce  or  inatroment  lU^allty,  but  of  contract, 

which,   under    ordinary   circumataoces,  There  la  a  class  of  transaetlrais  whliA, 

would  pass  the  property  In  goods  or  lands,  although   unauthoriied  by  tha  deed  ot 

Is  made  to  a  corporaifon  In  TloUtlon  of  *  irttleniFnt,    and    therefoi*    loTalid   •■ 
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tions  is  by  the  government  itself,  throagh  the  medium  of  the 
courts  of  justice.     And  in  the  case  of  the  &ilure  oi  want  of  a 

ftgaiiutkdiMeiitlngaharehoider(wh«tber  &  H.  H.  B.  R.  v.  Schuyler,  34  N.  T. 
entered  into  by  the  director  or  by  the  80.  68,  78;  Fountftine  n.  CannarChen 
rate  of  a  gvncnl  tueetlDg),  are  legal  if  R.  Co.,  L.  R.  6  I^q.  316,  322 ;  Iloyal 
•aiented  to  by  alt,  or  may  become  bind-  Brilith  Bank  e.  Turqoand,  &  E.  &  B. 
lug  by  acquieacence  and  lapie  of  time,  248;  6  id.  821;  Totierdell  v.  Faretuun 
t.g.  allowing  memben  to  withdraw  on  Brick  Co.,  L.  E.  I  C  P.  674 ;  Zabiiakie 
Improper  temn.  Brotherhood'!  Ca.B.  31  d.  Clereland,  C.  *  C.  B.  H.,  23  How.  381 ; 
Beav.  S65;  Evan*  v.  Sroallcombe,  L.  R.  Dc  Voaa  n.  Richmond,  18  Gratt.  (Va.) 
SH,  L.249.  But  lee  8packman  V.  Evana,  33a  See  Madison  &  I.  R  R.  ii.  Norwich 
fb-  ITl ;  Houldiworth  v.  Enuw,  ib.  263 ;  Savings  Soc.,  24  Ind.  467  ;  mUt,  291,  n.  1 ; 
IXxon't  Caae,  L  R.  6  Ch.  77.  See,  gea-  po^,  621,  n.  1.  And  lO  it  baa  BTen  been 
crally,  Imperial  Bank  of  China,  Ix.  r.  held  that  a  policy  iMUed  from  the  reg- 
Bank  of  Hindoitan,  Ac,  L.  R.  6  Eq.Ql;  iiteredofficoof  acompaoy.uidappearing 
/■  n  Irrigation  Co.,  Ex  partt  Vox,  L.  R.  on  ita  face  to  be  contittent  with  the  artl- 
8  Ch.  176,  ISS.  elet  of  aatocistion,  &c.,  will  be  binding 
[e]  Pewert  of  ZHrtcUrt  and  AgtaU. —  although  the  peraoni  who  signed  tt  a* 
la  geoeral,  penona  dealing  with  the  lait-  directon,  and  who  had  canaed  the  aeal  to 
deacribed  claaa  of  companiea  are  bound  to  be  made  with  which  It  waa  aealed,  had 
look  to  the  temia  of  the  deed,  ai  la  thown  acted  without  authority,  /n  re  County 
by  the  caaea  next  cited.  And  when  a  Life  Asa.  Co.,  L.  R.  6  Ch.  288.  See  alto 
transaction  is  on  its  face  bejrond  the  In  re  Bonelli'a  Telegraph  Co.,  Collie's 
powera  of  the  directora  aa  manifeited  by  Claim,  L.  R  12  Eq.  246;  6  Am.  Law 
the  regialered  articles  of  aasocifttion,  the  Rev.  280.  But  see  D'Arcy  r.  Tamar, 
compaoy  la  not  bound.  Balfour  v.  Kmest,  Kit  Hill,  &  Calilugton  R.  Co.,  L.  R.  2 
6  C.  B.  H,  a.  SOI.  See  Ernest  v.  Nlcholls,  Ex.  ISS ;  explained  L.  R.  12  Eq.  263, 26a 
6  H.  L.  C.  401 ;  In  re  German  Mining  Co.,  But  this  principle  doe*  not  apply  to 
4  Da  G.,H.  10.10,40,61;  in  n  London,  acta  done  by  the  agent  of  a  public  car- 
Hamburg,  &  Continental  Exch.  Bank,  poration,  although  of  a  kind  which  he  il 
L.R.  OEq.  270;  iTx parte  Eagle  Ins.  Co.,  sometimes  authorized  to  perform,  if  hi* 
4  K-  &  J.  MO ;  Reams  v.  Leaf,  1  H.  &  H.  anthority  is  made  by  the  charter  to  depend 
681,  706.  But,  although  directort  hare  on  the  passing  of  an  ordinance,  or  a  rote 
been  thought  to  be  special  rather  than  recorded  In  books  open  to  the  public, 
general  agenta  In  England,  an  act  within  and  no  audi  ordinance  or  vote  has  been 
thdr  general  powers  will  bind  the  com-  passed,  or,  if  paaaed,  would  show  on  lla 
pany,  notwithstanding  certain  preliml-  face  that  the  act  in  qneatlon  was  not 
nariea  to  the  due  exercise  of  the  power  within  the  anthority  conferred.  In  snch 
have  not  been  complied  with  or  do  not  m  case  the  represen rations  of  the  ^ent 
exist,  when  such  preliminaries  lie  pecn-  would  not  be  binding  on  tlie  corpOTatlon, 
Uaii;  within  the  knowledge  of  the  dlreo-  aa  Ihe  person  dealing  with  him  Ii  cbarg»- 
tors.  A  party  dealing  with  them  is  en-  able  with  notice  of  the  true  extent  of  hi* 
titled  to  presume  that  the  directors  are  powers.  Ante,  291,  n.  1 ;  Clark  v.  De» 
BCthig  lawfully  in  wliat  they  do.  [Colo-  moines,  19  Iowa,  IM,  316;  Zottman  *. 
^al  Bank  e.  Willan,  &  L.  R.  P.  C.  San  Francisco,  SO  Cal.  96 ;  Rerao  v.  8nn 
41T.  But  see  Alexander  v.  Canldwell,  Ft-ancisco,  83  Cal.  1S4,  148;  Marth  v. 
BS  N.  T.  480;]  In  n  Land  Credit  Co.  Fulton  Connty,  10  Wall.  67S.  And  it  has 
of  IrcUod,  L.  R.  4  Ch.  460^  486 ;  N.  T.  been  tield  In  certain  caaea  where  general 
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viBitor  over  a  private  eleemosynary  foundation,  tiie  duties  of 
a  viBitation  devolve,  in  England,  upon  the  crown,  and  are  exer* 
cised  at  the  present  day,  not  by  the  K.  B.,  but  by  the  Lord 
Chancellor  in  his  visitatorial  ciipacity.  (d)  Aa  it  has  been  deter- 
mined in  New  York  (e)  that  t!ie  chancellor  cannot  act  in  a  vim- 
tatorial  character,  the  juriiidictiun  in  such  a  case  would  i-evert  to 
the  courts  of  law,  according  to  the  ancient  English  practice,  to 
be  exercised  under  common-law  process.  (/) 

To  eleemosynary  corporutions,  a  visitatorial  power  is  attached 
as  a  necessary  incident.  The  nature  and  extent  of  this  power 
were  well  explained  by  Lord  Holt,  in  his  celebrated  judgment 
in  the  case  of  PkUipt  v.  Bmy.  (cf)  If  the  corporation  be 
*301  public,  in  the  strict  sense,  the  government  *  has  the  sola 
r^ht,  as  trustee  of  the  public  interest,  to  inspect,  regulatst 
control,  and  direct  the  corporation,  and  its  funds  and  francliisea, 
liecause  the  whole  interest  and  franchises  are  given  for  the  pub- 
lic use  and  advantage.  Such  corporations  are  to  be  governed 
according  to  the  laws  of  the  land.  The  validity  and  justice  of 
their  private  laws  are  examinable  in  the  courta  of  justice  ;  and 
if  there  be  no  provision  in  the  charter  how  the  succeasion  shall 
continue,  the  law  supplies  the  omission,  and  says  it  shall  be  by 
election.  But  private  and  particular  corporations,  founded  and 
endowed  by  individuals  for  charitable  purposes,  are  subject  to 
the  private  government  of  those  who  are  the  efficient  patrons 
and  founders.  If  there  be  no  visitor  appointed  by  the  founder, 
the   law  appoints  the  founder  himself,  and  his  heirs,  to  be  the 

{J)  The  Attorney  General  n.  XHxie,  13  Vei.  619 ;  Tlie  Skine  v.  Clireidon,  IT  U. 
491. 

(e)  Auburn  Actdcmy  if.  Strong,  1  Hopk.  Ch.  278. 

(/I  Rex  e.  Biahop  of  Clietler,  Str.  797. 

is)  Skinner,  «7 ;  1  Ld.  R«ym.  G,  i.  o. ;  2  T.  R.  340. 

knUioritj  had  been  conferred  to  do  a  clau  6  Bnrb.  318 ;  Swift  t>.  WaiiamabiiT^,  H 

vi  acts  apon  the  bappenlng  of  a  certain  Barb.  427 ;  Treadwell  c.  Hancock  Oonnt;ri 

eT«nt,  ai  a  mnditlon  precedent  in  Mch  II  Ohio  St.  188.    The  princfple  liu  alM 

CMC,  tliat  the  corporation  irai  not  boand  been  pot  on   tbe   ^norat  ground  Uiat 

hf  the  rnirraenlation  of  the  agent  that  It  irberc  tbe  reprcaentBtion  goet  to  the  roT 

had  happened.     The  condition  precedent  eilstetice  of  the  power  the  prioL-ipal  ii  not 

waa  of  a  kind  not  Ijlng  within  the  ex-  bound.    23  N.  T.  48S.     But  tliin  mntt  to 

clmlTe  knowledge  of  tlie  agent.     Mayor  ■■'cen  with  aome  CAatlon.    An  aiiiplillc» 

of  Baltimore  t>.  Raihbkch,  18  Md.  276 ;  t'o"  "f  tbh  note  by  the  aame  hand  will  b* 

Gould   D.  Bterlbig,  33   N.  Y.   4S9,  4M;  foand  6  Am.  Law  Bar.  Z7i  M  mq.    8m 

Hiilitead  V.  Mayor,  le.  of  New  York.  821 ,  n.  1 ;  632.  d.  1. 
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Tbiitora.  Tile  viaiUtorial  power  ai-ises  from  this  property  which 
the  founder  assigned  to  sapport  the  charity  ;  and  as  he  is  the 
author  of  the  charity,  the  laws  give  him  and  his  heirs  a  visitatorial 
iwwer ;  that  is,  an  authority  to  inspect  tlie  actions  and  regulate 
the  behavior  of  the  members  that  partake  of  the  charity.  This 
power  is  judicial  and  aupretne,  bat  not  legislative.  He  is  to 
judge  according  to  the  statutes  and  rules  of  the  college  or  hra- 
pital ;  and  it  was  settled,  by  the  opinion  of  Lord  Holt,  in  the 
case  of  Philip!  T.  Bur^  (and  which  opinion  was  sustained  and 
affirmed  in  the  House  of  Lords),  that  the  decision  of  the  visitor 
(whoever  he  might  be)  was  final,  and  without  appeal,  because 
the  doctrine  is,  that  the  fouader  reposea  in  him  entire  confidenoe 
that  he  will  act  justly,  (a)  In  most  canea  of  eleemosynary  eatab- 
lishotentB,  the  founders  do  not  retain  this  visitatorial  power  in 
themselves,  but  assign  or  vest  it  in  favor  of  some  certain  specified 
trustees  or  goveroora  of  the  institution.  It  may  even  be  inferred, 
from  the  nature  of  the  duties  to  be  performed  by  the  corporatioii 
or  trustees  for  the  persoas  interested  in  the  bounty,  that  the 
founders  or  donors  of  the  charity  meant  to  vest  the  power  of 
visitation  in  such  trustees.  This  was  the  case  with  Dartmouth 
College  according  to  the  opinion  of  the  Supreme  Court 
♦of  the  United  States,  in  the  case  of  Dartmouth  College  "802 
V.  Woodward,  (a)  Where  governors  or  trustees  are  ap- 
pointed by  a  charter,  according  to  the  will  of  the  founder,  to 
manage  a  charity  (as  is  usually  tiie  case  in  colleges  and  hospi- 
tals), the  visitatorial  power  h  deemed  to  belong  to  the  trustees  in 
their  corporate  character.  (5) 

The  visitors  of  an  incorporated  institution  are  a  domestio  tri- 
bunal, poseeaaing  an  exclusive  jurisdiction,  from  which  there  is 
no  appeal.  It  is  an  ancient  and  immemorial  right  given  by  the 
common  law  to  the  private  founders  of  charitable  corporations, 

[a]  In  Shiple^'i  Cut,  wlm  wftt  expelled  from  hli  college  In  Oxford  UnlTenttr  for 
pnbliihhtg  ■  libel  nnd  bcinj^  ginilrjr  of  generti  immomlity,  1m  uppealed  te  the  fclog  n 
Tkitor,  tnd  the  Hppenl  wai  heard  before  Iiord  Chancellor Canden.  The  Judgment  of 
flie  «hasee41iM'  was  mott  maitert  j,  and  the  decree  of  the  dean  and  chapter  wai  reveiwd, 
ai  moat  arMtnry  and  nnjiat,  and  oontrarj^  to  the  "  flnt  priudple*  of  coninon  Jtnrtice." 
CampbelTi  LWe*  of  the  Lord  Chaocellort,  i.  364. 

(o)  1  WheatoR,  H8. 

(b)  St0T7,J.,fn4  Wheaton,6T4,ttT6;  1  Bl.Comm.482;  Caaeof  Sntlon'aRMidtU, 
M  Co.  33,  ■,  b ;  niillpa  r.  Burr,  *«P^ !  Qttia  v.  RathsforCh,  1  Vea.  MB ;  AOontr 
General  b.  HMtDetm,  3  Vea.  SST. 
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or  to  those  whom  tbey  have  Dominated  and  appoioted  to  visit 
the  charities  they  called  into  existence.  The  jurisdictioii  is  to 
be  exercised  within  the  bosom  of  the  corporation,  and  at  the 
place  of  its  existence,  (e)  Assaming,  then  (as  is  almost  nni- 
veraally  the  fact  in  this  country),  that  the  power  of  visitation 
of  all  our  public  charitable  corporations  is  vested  by  the  founders 
and  donors  of  the  charitj-,  and  by  the  acts  of  incorporation,  in  the 
governors  or  trustees  who  are  the  assignees  of  the  rights  of  the 
founders,  and  stand  in  their  places,  it  follows  that  the  trustees 
of  a  college  may  exercise  their  visitatorial  power  in  sound  dis- 
cretion, and  without  being  liable  to  any  supervision  or  control 
BO  far  as  respects  the  government  and  discipline  of  the  institu- 
tion, and  BO  far  as  tbey  exercise  their  powers  in  good  faith,  and 
within  the  limits  of  the  charter.  They  may  amend  and  repeal 
the  by-laws  and  ordinances  of  the  corporation,  remove  its  ofiGcers, 
correct  abuses,  and  generally  superintend  the  mani^ement  of 
the  trust,  (t?) 

This  power  of  visitation  Lord  Hardwioke  admits  to  be  a  power 
salutary  to  literary  institutions ;  and  it  arose  from  the  right 
which  every  donor  has  to  dispose,  direct,  and  regulate  Lis  own 
property  as  lie  pleases;  cyju$  ett  dare  i^us  est  dispoTure. 
•  808  *  Though  the  king  or  tbe  state  be  the  incipient  founder, 
(^fundalor  incipient'),  by  means  of  the  charter  or  act  of 
incorporation,  yet  the  donor  or  endower  of  the  institution  with 
funds  is  justly  termed  tbe  perficient  founder  (^fundator  per- 
fieient) ;  and  it  was  deemed  equitable  and  just  at  common  law 
that  he  should  exercise  a  private  jurisdiction  as  founder  in  his 
forum  domeiticam  over  the  future  management  of  the  trust,  (a) 

(e)  The  Tisftor  la  to  proceed,  whether,  upon  a  general  litlCation  or  a  particular 
appeal  wsmmarie,  limp/iciler,  ri  dt  plana  n'lM  Urepita  aatjigani  judidi,  per  Lonl  Hu«- 
fleld.  in  The  Kinfc  v.  The  Blihop  of  Ely,  1  Wdl  B1.  83. 

[d]  The  viEitntorUI  power  is  applied  to  control  and  correct  abniet,  and  to  enforce 
a  doe  obserrance  of  the  atatalei  of  Ihe.cbaricy ;  and  It  la  not  a  power  to  revoke  tbe 
gift,  or  change  its  uses,  or  to  derest  the  rigliti  of  the  parties  to  the  bonntj.  Where 
the  power  it  veited  In  tnutee*,  ti  It  an  hereditament  founded  in  property,  and  there 
can  be  no  amotion  of  them  from  their  corporate  capacity,  or  interference  with  the  Jml 
exerci«e  of  their  power,  nnleii  it  be  reterved  bj  the  itatntn  of  the  foundation  or 
charter,  except  in  clinncer;  for  abnae  of  truit.    Allen  v.  M'Kean,  1  Sumner,  2TA. 

(ol  Thccawof  Sutton's  Hospital,  10  Co.  33,  a;  Green  o.  Rutlicrforlh,  1  Vea. 473. 
The  Aiitltution  of  Sutton'a  Hospital  Lord  Coke  extolled  a«  a  work  of  charily  tnrpaM- 
iDg  any  foundation  "that  ever  was  in  the  Christian  world,  or  that  waa  ever  aeen  by 
tbe  eye  of  time."  (Pref.  to  10  Co.)  The  founder  was  Thomas  Sutton,  aodliia object 
wu  to  ettablUh  a  A«ipilel  tor  the  relief  of  cnch  poor,  aged,  maimed,  needj,  and 
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But  as  this' visitatorial  power  \ras  in  its  natare  summaiy  and 
final,  ttod  thei-efore  liable  to  abui^e,  Lord  Hardwicke  was  not 
disposed  to  extend  it  in  equity.  It  itt  now  settled  that  the  trus- 
tees or  governors  of  a  literary  or  charitable  institution,  to  whom 
the  visitatorial  power  is  deemed  to  vest  by  the  incorporation^  are 
not  placed  beyond  the  reach  of  the  law.  As  managers  of  the 
revenues  of  the  corporation,  they  are  subject  to  the  general 
Baperint«nding  power  of  the  Court  of  Chancery,  not  as  itself 
possessing  a  visitatorial  power  or  right  to  control  the 
charity,  'but  as  possessing  a  general  jurisdiction  in  all  *804 
cases  of  an  abuse  of  trust,  to  redress  grievances,  and  sup- 
press frauds.  Where  a  corporation  is  a  mere  trustee  of  a  charity* 
a  court  of  equity  will  yet  go  further ;  and  though  it  cannot 
appoint  or  remove  a  corporator,  it  will,  in  case  of  gross  fraud, 
or  abuse  of  trust,  take  away  the  trust  from  the  corporation,  and 
vest  it  in  other  hands,  (a) 

There  is  a  marked  and  very  essential  difference  between  civil 
and  eleemosynary  corporations  on  this  point  of  visitation.  The 
power  of  visitors,  strictly  speaking,  extends  only  to  the  latter ; 
for  though  in  England  it  is  said  that  ecclesiastical  corporations 
are  under  the  jurisdiction  of  the  bishop  as  visitor,  yet  this  is  not 
that  visitatorial  power  of  which  we  have  been  speaking,  and  which 
is  discretionary,  final,  and  conclusive.     It  is  a  part  of  the  ecclesi- 

Impotent  mlUltir;  mea,  and  capllre*  in  w&r,  and  other  penooi,  u  ihonld  be  dmned 
fit  object! ;  and  to  ettibllih  a  fite  tKaJ  for  the  malntennnce  and  education  of  poor 
cliildren  in  good  literature ;  and  proTliinn  vaa  likewlac  to  be  made  tor  the  maintenanM 
of  religlout  inilructlon  In  the  hmpltal,  under  the  superintendence  of  a  grave  and 
leanwd  divine.  HU  real  eitate  appropriated  consisted  of  the  charier  houie  in  the 
conntr  of  Middlesex,  and  twenty  acres  of  land,  yielding,  when  Lord  Coke  reported 
the  case,  an  annual  Income  of  £3,600  sterling,  and  which  he  said  would  ihortljr  ba 
£0,000.  This  charitable  purpose  was  aided  and  carried  Into  effect  I17  a  liberal 
charter  from  Ring  James;  and  the  most  III  uitrioos  names  in  GngUnd  were  nominated 
bjr  the  fonndcr,  and  Inserted  In  the  charter,  as  goremors ;  and  the  charter  recelred, 
on  discussion,  the  sanction  of  all  the  Judges  in  the  Excheqner  Chamber.  Buch  k 
caae  reflected  Instre  on  tliat  age;  and,  considering  it  under  all  Its  cironmstances,  it 
was  preeminent  for  the  benevolence  of  its  object  a*  weU  as  for  the  mnnlflcence  of  the 
donation. 

(a)  Attorney  General  v.  Goremora  of  the  Fonndling  Hoapital^Yea.  Jr.  42 ;  Ba 
parte  Qreenhoose,  1  Hadd.  92 ;  Storj,  J.,  t  Wheaton,  676.  The  s^bt  principles  and 
watchful  care  of  chancery,  in  respect  to  corponttlons  acting  ai  tmatees  of  chariUe* 
and  charitable  fnnds,  and  in  respect  to  free  schools  and  all  other  charitable  founda- 
tions, ttre  annonnoed  with  much  force  in  the  late  En^tsh  cases,  as  see  Attorney  Q«n- 
mtl  e.  AthentoH  Free  School,  3  MyL  &  K.  6M ;  AttoriNir  General  *.  Uayor  ot 
Hewhorj,  fb.  647.  ... 
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aetical  polity  of  England,  and  does  not  apply  to  our  religion 
corporatione.  The  visitatorial  power,  therefore,  with  us,  appliet 
only  to  eleemosynary  coi-porationa.  Civil  corporationB,  whether 
public,  as  the  coiporationa  of  towns  and  cities,  or  private,  as 
bank,  insurance,  manufacturing,  and  other  eompanies  of  die  like 
nature,  are  not  subject  to  this  species  of  visitation.  They  are 
subject  to  the  general  law  of  the  laud,  and  amenable  to  the  jiidj- 
cial  tribunals  for  the  exercise  and  the  abuse  of  their  powers.  (£) 
The  way  in  which  (he  oourta  exercise  common-law  jurisdiction 
over  all  civil  corporations,  whether  public  or  private,  is  by  writ 
of  mandamta^  and  by  information  in  the  nature  of  quo  var- 
rattto.  (c) '  It  is  also  well  understood  Uiat  the  Court  of  Chan- 
cery has  a  jurisdiction  over  charitable  corporations  for  tnvachea 
of  trust.  It  has  been  much  questioned  whether  it  bad  any  such 
jurisdiction  over  any  other  coiporations  than  such  as  vrere  held 
to  charitiible  uses.     The  better  opinion  seems,  however, 

*  S05    to   be.   that  any  corporation,   *  chargeable   with   trusts, 

may  he  inspected,  controlled,  and  held  accountable, 
in  chancery,  for  an  abuse  of  such  trusts.  With  that  ezeep- 
tioD,  the  rule  is  understood  to  be,  that  all  corporations  are 
amenable  to  the  courts  of  law,  and  there  only,  according  to 
the  course  of  the  commoa  law,  for  nonuser  or  misuser  of  their 
&anohtses.  (a) 

(i)  1  Bl.  Comm.  480. 481. 

(c)  2  Kj'il  OD  CorporatioDi,  174.  TherBinediet  tgtliiit  pilrRt«coTpontiODi»([KM- 
gate  for  iieglector  breach  of  dutj,  bj  the  irrit  of  nandanau  Mid  bj  >ii/i)niial(«i  in  llf 
iKiIvn  of  a  quo  inrrronfo,  are  treated  at  large,  and  irlth  tlie  moat  full  and  tatutactory 
reference  to  aattioritiei,  uicient  and  modern,  Engliah  and  American,  in  Aogell  A 
Amei  on  Corporstloni,  c.  20  and  21,  3d  ed. 

(a)  Atlorne/  General  n.  UUca  loanrance  Co.,  2  John*.  Ch.  884-590;  1  Vet.  468; 
2  Atk.  40B,  407 ;  3  Mcr.  S76 ;  4  Wheaton,  App.,  20,  21 ;  Attomej  General  v.  lUjar 
of  Dablin,lBligh,H.B.312:  Sandmon  n.  White,  18  Pick.  328 ;  [Attomer  General  p. 
Tudor  Ice  Co.,  104  Maaa.  230 ;]  Angell  t  Amea  on  Corporationi,  Sd  ed.  c.  10.  Th« 
New  Tork  RevUed  Stalotei,  U.  462,  haTc  given  to  tlie  chancellor  jniiadictioD  over 

1  Commonweath   v.   Delaware   t   H.  Itolla  aald  lliat  Tiaitorabip  ii  %  mere  notn- 

Canal  Co,  48  Penn.  St.  206;   [State  v.  Inal  office,  the  dutiea  and  fooctiooa  of 

Milwaukee  Chamber  of    Commerce,  47  wbldi  an  nidjr,  U  era',  aponUneoatlr 

Wle.  870.     See,  eapedally,  Slate  v.  H.  perfonaed.    AttonierGenm^o.  St.  CniM 

L.  8.  A  W.  By.  Co.,  45  Wij.  670.]     With  Hoapital,  17  Beav.  48fi;  Daugara  t.  lUva^ 

t^ard  to  the  nest  propoaltioii.  It  baa  been  S8  Bear.  23S.      See  Hekon  v.  Ctiatilnb 

bdd  that  the  court  haa  Joriadictlon  not-  2  Cnah.  619;  State  m.  AdUM,  44  )t& 

wlAaUoding  Ihere  tnaj  be  a  ape^al  or  670. 
general  rialtor,  and  the  Ha«(V  of  tlw 
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&  Of  tlw  Dtaaolutloa  of  Caipontioiu.  —  A  corporation  may  be 
dissolved,  it  is  said,  by  statute ;  by  the  natural  death  or  loss  of 
all  the  memberB,  or  of  an  integral  part;  by  surrender  of  its 
franchisee  ;  and  by  forfeiture  of  its  charter,  through  negligence 
or  abuse  of  its  francluoen.  (i) 

This  branch  of  the  subject  >iffi)rds  matter  for  various  and  very 
interesting  inquiries. 

In  respect  to  public  or  mnnicipal  corporations,  wliich  exist  only 
tat  public  purposes,  as  counties,  cities,  and  towns,  the  legislature, 
under  proper  limitations,  have  a  right  to  change,  modify,  enlaj^e, 
restrain,  or  destroy  them  ;  securing,  however,  the  property  for 
tiie  uses  of  those  for  whom  it  was  purchased,  (cr)  A  public 
corporation,  instituted  for  purposes  connected  with  the  admiuis- 
tration  of  the  government,  may  be  controlled  by  the  legiBlature, 
because  such  a  corporation  ia  not  a  contract  within  the  purview 
of  the  Constitution  of  the  United  States.  In  those  public 
oorporations  there  is,  in  reality,  but  one  *  party,  and  the  *80S 
trustees  or  governoi's  of  the  corporation  are  merely  trustees 
for  the  public.  A  private  corporation,  whether  civil  or  eleemosy- 
nary, is  a  contract  between  the  government  and  the  corporators; 
and  the  legislature  cannot  repeal,  impiur,  or  alter  the  rights 
and  privileges  conferred  by  the  charter,  against  the  consent,  and 
without  the  default,  of  the  corporation,  judicially  ascertained  and 
declared.  This  great  principle  of  constitutional  law  was  settled 
in  the  case  of  Dartmouth  CoUege  y.  Woodward;  (a)  and  it  has 
been  asserted  and  declared  by  the  Supreme  Court  of  the  United 

the  diracton  and  other  tnulMi  of  corporatfoiu,  to  compel  them  to  account,  and  to 
■nipend  tlicfr  powert  when  ibnied,  tod  to  remove  any  truilee  or  officer  for  grow 
mtflcondiict,  and  to  rcetrain  and  aet  aiide  alienation*  of  property  nude  by  them  oon- 
trary  tolawortliepnrpoaetof  tliefr  tmat  The  powernwybeexetdsedai  in  ordinary 
caie,  on  bill  or  petition,  at  the  Iniiance  of  the  attomey  general,  or  a  creditor,  dlrecttv, 
or  Irasteeof  thecorporatinn ;  and  these  equity  powen  extat  in  iheCouTt  of  Chancetj, 
Botwdhitanding  the  like  vliiEntorial  po»en  may  retlde  elwnhere.    lb.  tec.  tH. 

(6)  1  Bl.  Comm,  48& ;  Angell  &  Amei  on  Corporation!,  c.  22, 3d  ed.  In  thii  cona- 
try,  to  diMolTe  a  priTKte  corporation,  [1.]  Bjatalute,  there  must  be  a  power  for  that 
pnrpoae  reierved  in  the  itatnte  or  charter  crratbR  It :  (S.)  If  by  mrrender,  there 
most  be  an  acceptance;  (8.)  A  loaa  of  an  Integral  part  of  the  corporation,  aothat  the 
exercise  of  corporate  power  cannot  be  restored,  wttl  work  a  diuolntion  ;  (4.)  A  for- 
felmre  for  nonuaer  or  mianaer  must  be  by  the  judgment  of  a  court  of  law.  Fenobecot 
Boom  Corporation  o.  Lanwon,  Ifl  He.  834 ;  Kodtdon  d.  Copeland,  lb.  E14. 

(c)  Story,  J.,  g  Crancb,  &2 ;  Oreenieaf'i  Erldence,  tec.  831 ;  Tlie  Peopl«  ■.  Wtea, 
4  Scam.  MD. 

(a)  i  Wheaton,  bVi. 
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States,  in  several  other  canes,  antecedent  to  that  decision.  (I) 
But  it  baa  become  quite  the  practice,  in  all  the  recent  acts  of 
incorporations  for  private  purposes,  for  the  legislature  to  reserve 
to  themselves  a  power  to  alter,  modify,  or  repeal  the  charter  at 
pleasure ;  and  though  the  validity  of  the  alteration  or  repeal  of  a 
charter,  in  consequence  of  such  a  reserratioii,  may  not  be  l^ally 
questionable,  (c)  yet  it  may  become  a  matter  of  Berioue  consider- 
ation  in  many  cases,  how  far  the  exercise  of  such  a  power  could 
be  consistent  with  justice  or  policy.  If  the  charter  be  considered 
as  a  compact  between  the  government  and  the  individual  cor- 
porators, such  a  reservation  is  of  no  Force,  unless  it  be  made  part 
and  parcel  of  the  contract.  If  a  charter  be  granted,  and  accepted, 
with  that  reservation,  there  xeems  to  be  no  ground  to  quesUon 
the  validity  and  efficiency  of  the  reservation ;  and  yet  it 
*807  is  easy  to  perceive  that  if  such  a  clause,  inserted  as  &'  for- 
mula in  every  churter  and  grant  of  the  government,  be 
sufficient  to  give  the  state  an  unlimited  control,  at  its  mere 
pleasure,  of  all  its  grants,  however  valuable  the  consideration 
upon  which  they  may  be  founded,  the  great  and  salutary  pi-ovision 
in  the  Constitution  of  the  United  States,  so  far  as  concerns  all 
grants  from  state  governments,  will  become  of  no  ntomenL 
These  legislative  reservations  of  a  right  of  appeal  ought  to  be 
under  the  guidance  of  extreme  moderation  and  discretiou.  An 
absolute  and  unqualified  repeal,  at  once,  of  a  charter  of  incor- 
poration of  a  money  or  trading  institution,  would  be  attended 
with  most  injurious  and  distressing  consequences.  According  to 
the  old  settled  law  of  the  land,  where  there  is  no  fecial  statute 
provision  to  the  contrary,  upon  the  civil  death  of  a  corporation, 
all  ita  real  estate,  remaining  unsold,  reverta  back  to  the  original 

(b)  FI«tcluT  D.  Peck.  6  Cr.  B8;  The  Srate  of  New  Jerser  r.  Wllsoii,  7  id.  104; 
Terret  cTaylor,  Qid.4S;  The  Town  of  I'nirlpt  e.  CI*rk,  ib.  292.  GranU  of  property 
and  ot  franchigci,  coupled  vith  an  Intereil,  to  public  or  political  corponUoni,  ue 
beyond  legiiUtite  control,  equally  a<  in  the  caie  of  the  property  of  private  corpon- 
llons.  Scory,  J.,  In  Dartmouth  College  v.  Woodward,  4  Wheat.  eOT-700;  Town  of 
Pawlet  0.  Clark,  e  Cr.  202.  See  aUo  Hpra,  276.  If  actiarter  oract  of  incorporatioa 
be  procured  from  the  legliiature,  upon  tome  fraudulent  luggeation  or  concealment 
of  a  material  fact,  made  b;  or  with  the  conaeitt  or  knowledge  of  the  pertons  iDcor- 
porated,  It  may  be  Tacaled  or  annulled  upon  -icirt  fieitu,  hjiod  the  relation  of  tbe 
attonie;  general.    N  Y.  Reiiied  Statutes,  ii  579,  »ec.  IS. 

(e)  ParMn*.  C.  J..  S  Han.  146;  Story,  J.,  4  Wheat.  708-712;  UcL«nn  v.  Pe» 
Dlngton,  1  PaiKe,  102. 
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grantor  and  his  heirs,  (a)  The  debts  due  to  and  from  the  cor^ 
poration  are  all  extinguished.  Neither  the  stockholders,  nor  the 
<Ureotors  or  trustees  of  the  corporation,  can  recover  those  debts, 
Or  be  chatged  with  them,  in  their  natural  capacity.  All  the 
personal  estate  of  the  corporation  vests  in  the  people,  as  8U&* 
ceeding  to  this  right  and  prerogative  o£  the  crown  at  common 
law.  (b)     A  very  gnarded  and  modemte  example  of  these  legis- 

(a)  Co.  Ult  13,  b ;  1  B1.  Comm.  484.  So,  irhere  title  to  land  la  vested  to  bd  incDi> 
poMled  turnpike  companj,  for  the  purpose  of  a  road,  >nil  the  roail  it  abandoned,  the 
land,  uid  C,  J.  Nelion,  reTerts  to  tlie  original  owner.  Hooker  c.  Utica  Turnpike  Co., 
12  Wend.  871.  The  deciiion  in  tlic  c«»e  o(  State  i>.  New  Boalon,  U  N.  H.  407,  ii  to 
the  Mine  effect ;  and  a  turnpike  road  under  a  charter  onl;  girei  an  eatement  or  right 
of  way,  BQbJect  to  the  toll.  The  right  of  soil  doei  not  pan,  except  ai  an  eaMOKot 
Sbaw,  C.  J.,  a.  p.,  in  8  Mete.  266.  The  itatute  law  of  MasuchuietU  U  to  the  aame 
effect  Aet  of  18W,  and  Hevlied  StatuCet  of  1838.  But  in  New  York,  by  sUtute  of 
April  18,  1838,  c.  262,  whenever  a  turnpike  corporation  becomes  diuolved,  or  the 
road  diacontinued  by  the  company,  the  road  beeomei  a  public  bigliway.  By  the  N.  T. 
Bevlaed  Sututea,  1.  3d  ed.  712,  it  would  aetm,  that  only  upon  the  diaiolulion  of  » 
turnpike  corporation  6ji  the  It^itlaiute,  the  rigliti  and  property  of  the  corporation  vest 
in  the  people.  Though  truiteeiof  a  charity  under  a  will,  and  aftemards  incorporated, 
are  guilty  of  breachca  of  IruaC,  it  it  held  that  lie  heirt  af  As  donor  have  no  resulting 
tntit  or  beneficial  Intereat  accruing  therefrom,  and  that  they  could  not  luataiu  an 
application  in  chancery  to  compel  the  truiieea  to  execute  the  triuL  Sandenoo  e. 
White,  18  I4ck.  82a 

{b]  Edmund*  V.  Brown,  1  I^t.  237 ;  Co.  I4tt.  13,  h ;  S  Bnrr.  1808,  arg. ;  1  B1.  Comm. 
4M ;  3  Kyd  on  Corp.  616 ;  State  Bank  0.  The  Stele,  1  Blackf.  (Ind.)  267 ;  Fox  D.  Horah, 
1  Ired.  Eq.  856.  In  tbi*  case  in  N.  Carolina  the  rigorous  rule  of  tbe  common  law  waa 
declared  by  Mr.  Juatice  Ga«ton,  in  behalf  of  the  Supreme  Court;  but  he  observed 
that,  by  the  Revised  Statutes  of  N.  Carolina,  of  1881,  the  law  received  very  impor- 
tant alterations,  and  on  the  forfeiture  or  dissolution  of  a  corporation,  a  receiver  is  to 
be  appointed  to  take  possession  of  the  corporate  property,  and  collect  the  debts  for 
tbe  beneSt  of  creditors  and  stockholders.  The  rule  of  the  common  law  has  in  fact 
become  obsolete  and  odious.  It  never  has  been  applied  to  insolvent  or  dissolved 
moneyed  corporations  in  England.  The  aound  doctrine  now  is,  as  shown  by  statute* 
and  judicial  decisions,  tliat  the  capital  and  debts  of  banking  and  other  moneyed 
corporations  constitute  a  trutl  fimd  end  fledge  for  the  payment  of  creditors  and 
itoekholders ;  and  a  court  of  equity  will  lay  hold  of  the  fund  and  see  that  it  be  duly 
collected  and  applied.  The  deatli  of  a  corporation  no  more  impairs  the  obligation  of 
contracts  than  the  death  of  a  private  person.  Story,  J.,  in  Wood  o.  Dummer,  8  Mason, 
SOB;  Lord  Bedesdale,  In  Adair  r.  Shaw,  1  Scho.  &  Lef.  261,  262;  Mumma  t>.  The 
Potomac  County,  8  Peters,  281 ;  Buckner,  Ch.,  in  Wright  v.  Petrie,  1  8m.  &  M.  Ch. 
SIQ;  Iteed  b.  The  Frankfort  Bank,  28  Me.  S18.  The  act  of  the  legislature  of  Mlsus. 
■ippi,  of  July  26, 1848,  making  provision  for  procce^ng  against  incorporated  banks 
for  violation  of  their  franchises,  declares  that  upon  a  Judgment  of  forfeiture  the 
debtor*  shall  not'thereby  be  releaaed,  bat  the  court  is  to  appoint  trustees  to  take 
charge  of  the  books  and  assets  of  the  bank,  and  to  sue  and  collect  the  debts,  and  sell 
the  property  of  the  bank,  and  apply  the  proceeds  to  the  payment  of  the  debts  of  tbe 
huk.  Thb  Just  and  reasonable  provision  was  sostained,  in  a  constitutional  pro- 
tWod,  by  tbe  Court  of  Enon  and  Appetiii  bi  Mladsaippl,  in  tbe  case  of  Nevltt  v. 
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Ifttive  reserratioiis  aooexed  to  a  chatter  is  that  contained  in  die 
aot  of  the  legislature  of  New  Yoik  of  February  28, 1822,  c.  50, 
where  it  is  declared,  by  way  of  express  proviso,  that  the  legts- 
ktare  may,  after  the  expiratioD  of  five  years,  alter  aud  modify 
and  expunge  the  act,  upon  condiUou,  nevertheless,  that  do 
alteration  or  modification  shall  annul  or  iovalidate  the  eontraoto 
made  by  or  with  the  corporation,  and  that  the  corporation 

*  308    may  still  continue  a  '  corporation  so  far  as  to  collect  and 

recover,  and  dispose  of  their  estate,  real  and  personal,  uid 
pay  their  debts,  and  divide  the  surplus,  (a} 

A  corporation  may  also  be  dissolved  when  an  integral  part 

*  809    of  tbe  corporation  is  gone,  without  whose  existence  *  the 

funcdons  of  the  corporation  cannot  be  exercised,  and  when 
the  corporation  has  no  means  of  supplying  that  integral  part,  and 
has  become  incapable  of  acting.  The  incorporation  becomes  then 
virtually  dead  or  extinguished.  <a)  But  in  the  case  of  The  King 
V.  Pcumore,  (i)  in  which  this  subject  was  most  extensively  and 
learnedly  discussed,  the  K.  6.  seemed  to  consider  such  a  disso^ 
lutioQ  not  entirely  absolute,  but  only  a  dissolution  to  certain  pur- 
po»ei.  (c)     The  king  could  interfere  and  graut  a  new  charter, 

Bank  at  Fort  Gibun,  IB  Sm.  t  H.  618,]  after  •  muterly  cootlderatioD  of  Uw  cue. 
In  the  State  of  LanUiana,  bj  lUtute  in  1842,  tbe  kgislatura  prorided  for  the  dii- 
Iribution  among;  the  creditors  of  tlie  property  of  iniolTent  corporation!  mkiH  dtorfs* 
tad  beeomf.  fir/tiled;  and  thi*  waa  held  to  be  a  constitutional  exerdce  of  legitUtln 
power.  Mudge  e.  CommttsloDeT^  tc.,  10  Sob.  (La.)  400.  The  statute  law  of 
Oeorf^  makes  a  permanent  proriilon  for  the  appropriation  of  the  asset*  of  Insol- 
rent  banks,  who  shall  thereby  forftit  their  charters  to  (he  payment  of  their  debts. 
Hotchkiss'a  Codification  of  the  Sutnte  Law  of  Georfrla,  3S3-3aa  The  sUtute  law  tt 
Hew  Jersey,  R.  8.  184T,  p.  136,  recognixes  a  distribation  of  the  stock  on  tbe  disM- 
lotion  of  a  corpoiktion  alter  payment  of  its  dpbta.  Wliite  s.  Campbell,  6  Hdb^ 
(Tenn.f  SB. 

(a)  By  the  Hew  Torit  Bevited  Statutes,  1.  600,  sec  0,  upon  tlie  dissolntlao  of  a 
corporation,  Ihe  dlreclois  or  manager*  existing  at  the  time  (whm  bo  other  penoqt 
are  specially  appointed  for  tlte  purpose)  are  declared  to  be  trustees  tor  the  creditM* 
and  stockholden,  with  power  to  settle  the  concerns  of  the  corporation,  pay  tbe  debt*, 
and  diride  the  surplui  property  among  the  etockholders.  This  is  a  just  and  wis* 
provision,  and  gels  rid  altogether  ot  the  Tneqnltable  consequences  of  Ihe  mlo  of  the 
common  law.  And  in  Indiana,  also,  whenever  a  corporation  Is  dlsiolred,  ail  it* 
property  rest*  in  tbe  state  in  trust  to  pay  its  deixs  and  discharge  its  contracts,  and 
the  residue,  If  any,  is  to  be  paid  orer  to  the  slocklialdera.  Iterised  Statutes  of 
Indiana.  1888,  p.  140.  In  North  Carolina,  a  •Imilar  provison  is  mriHe  as  to  the  pay- 
ment of  debts  and  die  distribation  of  the  sut^ut  when  a  oorporatiou  la  diM^rai 
Berlsed  Statutes  of  North  Carolina,  1887,  p.  120. 

(a)  1  Rol.  Abr.  614.  L  1.  (fr)  8  T.  R.  199. 

(<)  So,  In  the  case  of  The  L«U|li  Bddgs  Company  >.  Tha  LeU|A  Coal  CoufMV, 
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and  he  could  teaovate  Uie  ogrpuratioo  eithenr  with  the  old  or  with 
new  eorpomtor».  If  renovated  in  the  senae  of  that  case,  all  the 
former  rights  would  revive  and  attach  on  the  new  corporatioD; 
and,  amoag  others,  a  right  to  sue  on  a  bcoid  given  to  the  old  cor- 
poration. But  if  not  renovated,  then  the  dissolution  becomes 
absolute,  because  the  corporation  has  become  incapable  of  acting. 
In  the  case  of  a  new  incorporation,  npon  the  diseolution  of  an  old 
one,  the  title  to  the  lands  belonging  to  the  old  corporation  does 
not  revive  In  the  new  corporation,  except  as  f^inst  the  state.  In 
England,  it  would  require  an  act  of  Parliament  to- revive  the  title 
as  gainst  the  original  grantor,  or  his  heirs ;  ((2)  but  it  would  be 
at  least  questionable  whether  any  statute  with  us  could  work 
such  an  entire  renovation,  because  vested  rights  cannot  be  de- 
vested hj  statute.  When  a  corporation  has  completely  ceased 
to  exist,  tliere  is  no  ground  for  the  theory  of  a  continuance  of 
the  former  corporation  under  a  new  name  or  capacity.  It 
becomes  altogether  a  new  institution,  with  uewly  created  rights 
and  privileges. 

It  is  said  that  a  corporation  may  be  dissolved  by  a  voluntary 
surrender  of  its  franchises  into  the  hands  of  government, 
as  well  as  by  involuntary  forfeiture  of  them,  through  a  total 
negleet  of  nsing  them,  or  using  them  illegally  and 
*  unjustly,  (a)  But  in  the  case  of  The  King  v.  Thtt  City  of  *  810 
London,  Sir  Gqot^e  Treby  (afterwards  Lord  C.  J.)  very 
forcibly  contended  that  a  corporation  could  not  be  dissolved  by 
a  voluntary  surrender  of  its  property,  because  a  corporation 
might  exist  without  property  ;  and  upon  that  argument  he  shook, 
if  not  destroyed,  the  authenticity  of  the  note  at  the  end  of  the 
case  in  Dyer,  of  The  Areiinahop  of  Ihiblin  v.  BrueHon,  (b')  in 
which  it  was  stated  that  a  religious  corporation  might  be  legally 
dissolved  and  determined  by  a  surrender  of  the  dean  and  chapter, 
even  without  the  consent  of  the  archbishop.  So,  also,  in  the 
case  of  The  Corporation  of  ColcheUer  v.  SetAer,  (c)  the  corpora- 
tion  consisted  of  a  mayor,  eleven  aldermen,  eighteen  assistants, 

A  B«wle,  1,  the  lou  of  ftn  iaiegnl  part  of  a  earponMioa  wm  held  to  work  a  diuolatiaM 
for  eertun  parpoacB  only,  and  that  aa  entire  dltaolqiloQ  wa«  the  neult  of  a  peniia> 
nent  incapacity  to  reilore  iti  deficient  part,  and  did  not  happen  what  Uw  legitiraaW 
BxIitMica  of  the  pan  was  not  Indlipenaable  to  » lalld  etootioB. 

(^  1  Preaion  on  AUtnct  of  Tlilei,  2TS. 

{a)  1  Woodd.  Leo.  600;  Balk.  IQL 

(b)  S  Dyer,  SS3,  b.  (e)  8  Borr.  1860. 
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aud  eighteen  commou  council ;  aad  though  the  mayor  and  alder- 
men were  judicially  uuBttd  ia  1740,  and  those  offices  oontinaed 
vacant  until  1763,  when  a  new  charter  was  granted  and  accepted, 
it  was  held  by  the  K.  B.  that  the  corporation  waa  not  dissolTed 
by  all  these  proceedingij,  including  the  natural  death  of  the 
mayor  and  aldermen,  subsequent  to  their  ouster.  This  case 
shows  that  a  corporation  possesses  a  strong  and  tenacious  prin- 
ciple of  vitality,  and  that  a  judgment  of  ouster  against  Uie 
EDayor  and  aldermen,  notwithstanding  they  were  integral  parts  of 
the  corporation,  was  not  an  ouster,  though  a  judgment  against 
the  corporation  itself  might  be.  It  was  held,  in  ai^nment  in 
that  case,  that  a  corporation  could  not  be  dissolved  but  in  three 
ways  :  1.  By  abuse  or  misuser,  and  a  consequent  judicial  forfeit- 
ure ;  2.  By  surrender  accepted  on  record  ;  3.  By  the  death  of  all 
the  members.  It  was  admitted,  on  the  other  side,  that  the  cor- 
poration in  that  case  was  not  dissolved,  though  it  had  become 
incapable  of  enjoying  and  exercising  its  franchises ;  and  the 
court  held  that  the  loss  of  the  magistracy  did  not  dissolve  the 
corporation.    The  better  opinion  would  seem  to  be,  that 

•  811  a  corporation  aggregate  may  •  surrender,  and  in  that  way 

dissolve  itself ;  but  then  the  surrender  must  he  accepted 
by  government,  and  be  made  by  some  solemn  act  to  render  it 
complete.  Thia  is  the  general  doctrine,  (a)  but  in  respect  to  the 
piivate  corporations,  which  contain  a  provision  rendering  the 
individual  members  liable  for  corporate  debts  due  at  the  time  of 
dissolution,  a  more  lax  rule  has  been  indulged.  It  was  held,  in 
the  Court  of  Errors  in  New  York,  in  Slee  v.  Bloom,  (6)  that  the 
trustees  of  a  private  corporation  may  do  wbat  would  be  equivalent 
to  a  surrender  of  their  trust,  by  an  intentional  abandonment  of 

(a)  Botton  GUm  Maoufactary  r.  Lanjdon,  21  Kck.  40 ;  Aitgell  &  Amet  mi  Oot. 
poncfons,  666,  2it  ed.  lo  the  cue  of  the  charier  of  Cuiin«cticul,  where  there  had 
been  for  iome  time  an  involuntary  nonuaer  of  id  p7ivil^ea,  by  aubmUsion  to  the 
antbortty  of  Sir  Edmuiid  AndroM,  tlie  ableit  couniel  ,n  England,  coniisting  of  Ur. 
Ward,JahD(aftervardi  Lord  Chnncellnr)  Somen,  and  George  [nflerwardsLuiil  C.  J.) 
Treby,  were  of  opinion  that  the  ciiarler  remahied  good  and  valid  in  law,  iDaamach  u 
there  waa  no  larrender  duiy  made  and  enrolled,  nor  any  judgment  of  record  agaiiNt 
IL  See  theopinion  at  large  in  1  TrumbuU'i  Hi«t.  of  Connecticut, 407 ;  HntcfainMa'a 
Hkt.  of  Haaaachuaetu,  i.  406. 

(A)  19  Johm.  466.    It  was  dedded  in  tluc  ca«e  Chat  a  by  Uw  «f  a  corponUon 
allowing  the  etoclibolders,  on  paying  thirty  per  vent  on  their  iltarM,  to  forfeit  them, 
waa  void  aa  to  ctediton.    See,  to  the  aa-ne  point,  Hnme  v.  Wynyaw,  Cardioa  Law 
Joonul,  No.  a,  p.  217. 
[424] 


Id  b,  Google 


LBCT.    ZXXIII.]  OF  THE  BIGHTS  OF  FBBSONB.  *  812 

their  franobises,  so  as  to  warrant  a  court  of  justice  to  coRsider 
the  corporation  as  in  fact  dissolved.  But  that  case  is  not  to  be 
carried  beyond  the  preciiie  faots  on  which  it  rested.  It  ought 
onljr  to  be  applied  to  a  case  where  the  debts  due  at  the  time  of 
the  dissolution  are  chargeable  on  the  individual  members,  and 
then  it  becomes  a  safe  precedent.  It  amounts  only  to  this,  that 
if  a  private  corporation  suffer  all  their  property  to  be  sacrificed, 
and  the  trustees  actually  relinquish  their  trust,  and  omit  the 
annual  election,  and  do  bo  one  act  manifesting  an  intention  to 
resume  their  corporate  functions,  the  courts  of  justice  may, /or 
the  take  of  the  remedy  and  in  favor  of  crtditort,  who,  in  such  case, 
have  their  remedy  against  the  individual  members,  presume  a 
virtual  surrender  of  the  corporate  rights  and  a  dissolution  of  the 
corporation.  This  is  the  utmost  extent  to  which  the  doc- 
trine was  *  carried ;  and  in  such  a  case  it  is  a  safe  and  *  812 
reasonable  doctrine.  So,  in  Briggs  v.  Penniman,  (a)  where 
a  manufacturing  corporation,  established  under  the  general  act  of 
22d  March,  1811,  (J)  for  twenty  yeai-s,  became  insolvent  within 
the  time,  and  incompetent  to  act  by  the  loss  of  all  its  funds,  and 
under  the  provision  that  "for  all  debts  which  shall  be  due  and 
owing  by  the  company  at  the  time  of  its  dissolution,  the  persons 
then  composing  the  company  should  be  individually  responsible 
to  the.  extent  of  their  respective  shares  of  stock  in  the  company, 
and  no  further,"  it  was  decided  that  the  corporation  was  to  be 
deemed  dissolved  for  the  purpose  of  the  remedy  by  the  creditors 
against  the  stockholders  individually,  and  that  the  statute  con- 
templated a  dissolution  as  an  event  which  might  happen  in  this 
way  at  any  time  within  the  twenty  yeara,  and  any  mode  of  dissolu- 
tion, m/arf,  was  sufficient  to  afford  this  special  remedy  to  the 
creditor,  (c)  But  the  old  and  well  established  principle  of  law 
remains  good  as  a  general  rule,  that  a  corporation  is  not  to  be 
deemed  dissolved  by  reason  of  any  misuser  or  nonuser  of  its 
franchises,  until  the  default  has  been  judicially  ascertained  and 

(o)  1  Hopk.  800;  i.  c.  8  Ckiwen,  S8T. 

(»)  lAwi  of  If.  Y.,  MM.  $4,  c.  67. 

(e)  The  right  of  furfeitnrei  of  k  itockholder'B  ihue  to  the  eompanj  doei  not  take 
»my  the  c«niaionJaw  remedy  hy  luit  for  aan-[W7inent  of  initalmenU  dne  oo  hit 
•nfaacription.  D.  ft  8.  C«n«l  Co,  e.  Swisom,  1  Blnney,  70;  WoreMterT.  CorpoT»- 
tion  V.  WiiUrd,  S  Hu*.  80 ;  Goihen  T.  Co.  o.  Hnrtin,  0  Johni.  3IT  i  Gmlz  v.  Redd, 
4  B.  Hon.  198 ;  [Hlglitower  i>.  Thoniton,  8  Qa.  48Q  i  Norlhem  Railroad  e.  Miller,  10 
Owb.  200  i  Dajton  «.  Bortt,  81  N.  Y.  185.] 
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declared.  ((/)  ^^  It  was  adjudged,  in  Sooth  Carolina,  (e)  that  the 
officers  of  a  corporation  could  not  diajolve  it  without  the  aaaent 
of  the  great  body  of  the  society,  (f)  • 

(4)  Peter  e.  "SeaAtX,  0  B.  ft  C.  703  ;  Slee  r.  Bloom,  6  Johni.  Ch.  ST9;  Cowen, 
28,  8.  T. ;  Slory,  J.,  9  Cr.  61 ;  4  Wheaton,  898 ;  The  Atehafaly*  Bank  v.  Dawion, 
13  La.  497,  £06.  It  ww  declared,  tn  this  lait  ca«e,  tlist  •  came  of  farfeitnre  of  a 
carpontioQ  charter  conld  not  be  Uken  advaDtage  of  or  enforced  except  b;  a  dinct 
prooeeding  for  tbat  parpow  b)'  the  goTenuDenl,  notnitliBtanding  the  charter  wai  to 
be  ifufido  forfeited  in  the  case  alleged.  In  Wilde  g.  Jenkmi,  4  Paige,  481,  it  wm 
held  that  an  incorpurvted  manufacturing  (odely  wu  nut  diuolTed,  though  all  lu 
propertj  and  effecU,  tegttlur  mtk  ilt  diaritr,  were  lold  bj  the  trntteei  and  ato^- 
holden,  and  purchased  hy  three  partnen  iritli  parlneriliip  fundi,  and  who  elected 
themielreB  trusteef  of  the  corporation.  The  itock  of  the  corporation  berainc  part 
nenhlp  property,  and  the  legal  title  in  the  corporate  property  wu  itXU  in  the  cor- 
poration for  the  benefit  of  copartnen.  And  in  BnaKll  v.  H'Lellan,  14  Pick.  68,  it 
was  held,  that  thongb  a  corporation  had  been  without  offlcen  for  more  than  two 
jenw,  and  bad  done  no  corporate  act  in  that  time,  it  wai  not  thereby  diuolred.  So, 
again,  in  the  caie  of  The  State  r.  The  Bank  of  South  Carolina,  It  wai  adjudged  in 
the  conrt  of  general  sesaloni  at  Charleston,  in  the  lommer  of  1841,  by  Judge  Bntler, 
after  an  elabontte  nrgument,  and  npon  fUU  coniideratlon,  that  a  snapeniioa  of  specie 
payment  by  the  hank  was  not  per  te  such  a  nonnser  or  miiuser  of  the  franchises  as 
to  work  a  forfeiture  of  its  charter.  Bat  in  Planters'  Bank  of  HisiisiippI  v.  The 
State,  7  8m.  ft  U.  (Misa.)  1S3,  it  «■«  adjudged  that  the  failare  of  a  bank  to  redeem 
ita  notet  In  specie  is  a  catue  of  forfeiture  of  ill  cliarter.  It  cease*  to  answer  the 
•nda  of  its  liuUtution,  and  the  state  ma;  resume  its  grant. 

(t)  Smith  V.  Smith,  S  Desani  557. 

If)  In  the  case  of  Ward  a.  Sea  Insurance  Co.,  7  Paige,  204,  It  was  decUred  that 
the  director*  of  a  corporation,  even  with  the  consent  of  the  stockholders,  were  not 
anthoriied  to  ^scontinoe  the  corporate  business,  and  distribnte  the  stock,  unless  spe- 
cially authorized  by  statute  or  a  decree  In  chancery.  By  the  N.  Y.  Rerisad  Statutes, 
ii.  466,  the  majority  of  the  directoti  or  trustees  of  a  corporation  may,  at  any  time, 
Toluntarity  apply  by  petition  to  the  Court  of  Chancer;  for  a  decree  dlssolrlng  the 
corporation  ;-  and  the  court,  npon  inrMtigatioo,  may  decree  a  dissolution  of  it.  If  It 
appears  that  the  corporation  Is  insolvent,  or  that,  under  the  circumstance*,  a  dliMl«- 
tion  would  t>e  beneficial  to  the  slocklioldera,  and  not  Injurions  to  the  public.  lb. 
tec.  58~B6.    One  or  more  receiTen  of  the  eatate  and  effects  of  the  corporation  are  to 


■Abbot   0.  American   Hard   Rubber  takenadrantageof  ccdiatprally.  [Bntcaly 

Co.,  88  Barb.  678;    Rollins  ».  CUy,  33  ondirectproceedinpby  the  state.  Pixley 

Me.  132.    See  800,  n.  1.    A  corporation  i>.  Rosnokc  Nav.  Co.,  76  Va.  320 ;  Hatter 

does  not  become  dormant  merely  because  of  N.  T.  Elevated  B.  B.  Co.,  70  N.  T.  327 ; 

all  the  shares  at  its  stock  ha»e  come  into  SUte  o.  M.  L.  S.  ft  W.  By.  Co^  45  Wis. 

a  single  hand.      Kewton  Manuf.  Co.  r.  679;  N.  J.  Southern  B,  B,  Co.  v.  Long 

White,  42  0a.  148.    It  is  well  settled  that  Branch   Corns.,  39  N,  J,  L.  26.]     Dyer 

■  forfeiture  by  a  corporation  cannot  be  v.  Walker,  40  Penn.  SL  157 ;  Meclianic*' 


y<  KincUd  e.  Dwinelle,591f.  Y.  648:    expiiaUon  of  a  limited  term.    Sturgeas- 
Hoaeby  e.  Burrow.  G3  Texas,  396.    Bnt     Vandwrbllt,  78  S.  Y.  184. 
eaUra,  where  the  dissolnUon  happens  by 
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The  sabjeot  of  the  forfeiture  of  corporate  franchises  by  non- 
user  or  misuser  tras  fully  discussed  m  the  case  of  The  King 
T.  Amery;  (^)  and  it  was  held,  that  though  a  corporation  may  be 
dissolved,  and  its  franchises  lost,  by  nonaser  or  negleer,  yet  it 
was  assumed  as  an  andeDiable  {voposition  that  the  default  wag 
to  be  judicially  determined  in  a  suit  instituted  for  the  puipoee. 
The  ancient  doubt  was,  whether  a  corponition  could  be  dissolved 
at  all  for  a  breach  of  trust.  It  is  now  well  settled  that  it  may ; 
but  then  it  roust  be  first  called  upon  to  answer.  (A)  Ko  advantage 
can  be  taken  of  any  nonuser  or  misuser  on  the  part  of  a  corpora- 
tion, by  nny  defendant,  in  any  collateral  action,  (i)  In  the  great 
case  of  2%e  qtio  tearranto  againtt  the  City  of  London,  in  the 
84  Charles  II.,  Q')  it  was  *a  point  incidentally  mooted,  *S18 
whether  a  coi-poration  could  surrender  and  dissolve  itself 
hy  deed;  and  it  was  conceded  that  it  might  be  dissolved,  by 
ritual  to  act,  so  as  not  to  have  any  membem  requisite  to  preserve 
its  being.  There  are  two  modes  of  proceeding  judicially  to  ascer- 
tain and  enforce  the  forfeiture  of  a  charter  for  default  or  abuse  of 
power.  The  one  is  by  tdre  facias ;  and  that  process  is  proper 
where  there  id  a  l^al  existing  body,  capable  of  acting,  but  who 
have  abused  their  power.  The  other  mode  is  by  information  in 
the  nature  of  a  quo  tcarranto;  which  U  in  form  a  criminal,  and  in 

br  appointed,  with  large  and  ipeciflc  power*  and  datiea,  in  retpect  to  the  Kttlenwnt 
and  dittribution  of  the  eiiate  and  eSecti.    lb.  468-473. 

Is)  2  T.  R.  515 1  Canal  Co.  t>.  Uailroad  Co.,  4  Gill  &  J.  1,  s.  r. 

[k)  Sleee.  Bloom,  SJohni.  Ch.  BSOi  Storj,  J.,  In  0  Cr.  &1.  All  franchliet,  aaid 
Lord  Holt,  In  the  ca«e  of  The  Citj  of  London  c.  Vanacre,  12  Hod.  271,  are  gnuiled 
on  condition  that  ttiey  (bail  be  dulj  executed  according  to  the  grant,  and  if  thejT 
neglected  10  perlorm  the  termi,  they  may  be  repealed  by  Kirtjatiat. 

(i]  Truiteei  of  Vernon  Society  d.  Uilb,  S  Cowen,  28;  All  Sainti'  Chnrch  v.  Lor- 
etl,lHaIl(II.  7.),  181;  Canal  Co.  d.  Uailroad  Co.,  1  GiU&  J.  1,  , 

<j)  HowtU'a  SlaU  TriaU,  tUL  1039. 

Building  Ah.  d.  Steveni,  G  Duer,  6TS ;  compiled  with  the  condition!   precedent 

Vermont  &  C.  R.  U.  r.  TermonC  Central  required  by  the  act.    Utley  u.  Union  Tool 

R.B.,34  Vt  1;  Heard  ».  Talbot,  7  Gray,  Co.,  11  Gray,  139.      But  see  Holmes  e. 

113,  120.    But  it  hai  been  held  a  good  Qi.lJland,  41  Barb.  MS.    Bat  a  defectire 

defence  to  an  action  bronght  by  a  com-  organization  under  a  apecial  act  of  incoiv 

pany  tliat  it  bad  never  lieen  Incorporated,  poration,  when  followed  by  an  aMumplioa 

Unity  In*.  Co.  d.  Cnm,  43  N.  U.  630 ;  of   the  powen  conferred,  ia  bo  defence. 

OlUeapie  ».  Fl  Wayne  &  S.  R.  R ,  IT  Ind.  Kewcomb  v.  Seed,  12  Allen,  362 ;  Wal- 

ata.     Bee  Green   i.  Seymour,  S  Sandf.  worth  >.  Brackett,  BS  Mat*.  06;  Wight 

C%.38IS.     6o,t«a*nita«ainBtacorpora-  d.  Shelby  B.Iil.,  lOB.  Mon.  4. 
tkw  under  a  general  tan,  tliat  It  bad  never 
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its  natureacivil, remedy ;  and  that  proceeding  applies  where  there 
18  a  body  corporate  de  facto  only,  but  who  take  upon  themselves 
to  act,  though,  fiom  some  defect  in  their  constitution,  they  cannot 
legally  exercise  their  powers,  (a)  Both  these  modea  of  proceed- 
ing  t^ainst  corporations  are  at  the  instance  and  on  behalf  of  the 
government  The  state  must  he  a  party  to  the  pi-osecution,  for 
the  judgment  is  that  the  parlies  be  ousted,  and  the  franchises 
seised  into  the  Iiands  of  the  government.  (&)  This  remedy  must 
be  pursued  at  law,  and  there  only ;  and  by  the  statutes  of  New 
York,  the  mode  of  prosecution  by  isformation  is  directed,  where 
there  has  been 'a  misuser  of  the  charter,  or  the  franchises  of  the 
company   are  forfeited,  (c)     A  court  of  chancery  never 

*  314  deals  with  the  *  question  of  forfeiture.    It  may  hold  trus- 

tees of  a  corporation  accountable  for  abuse  of  trust,  but  the 

(a)  Loid  KenyoD  and  Adihnnl,  J.,  io  B«s  r.  Pasmore,  S  T.  R.  199.  The  caw 
•gaiiwt  ibe  C'ly  o/LoBdon  woe  bj  infornMlion  tn  the  nature  of  a  guo  tearraiito,  charg- 
ing the  tit;  with  usurpation  of  ita  friDuhlses,  and  requiring  it  to  ihow  bj  what 
warrant  it  claimed  to  eiercue  and  enjoy  Sis  liberies,  &c.  So,  alio,  in  the  greallr 
conte«ted  and  elaborately  duciu«ed  case  of  Thompson  v.  Ttie  People,  23  Weud.  bSi, 
«91-S94. 

(£)  Bex  V.  SUTertOD,  Telr.  190;  King  e.  Ogden.  10  B.  k  C.  230,  Baylej,  J.; 
ponunoDWeallh  v.  Union  Insurance  Co.,  6  Mass.  230 ;  Centre  fc  K.  T.  Ro-id  v. 
U'Conaby,  10  Serg.  tt  R.  140.  The  juilgmcnt  In  inch  cases,  according  to  the  New 
Tork  Revised  Slatutei,  il.  6SG,  sec.  49,  la,  that  the  corporation  be  onsted,  and  alt^etiiei 
excluded  from  lis  corporate  right*  and  franchUea.and  bediwolred.  In  Indiana, it  ia 
held  that  a  judgment  against  a  corporation.  In  the  case  of  a  forfeitnte  of  its  chartn', 
la,  that  the  francliises  be  seised  Into  tlie  hand*  of  tlie  state,  and  that  when  Its  fran- 
chUe*  are  seised  bj  execution  un  the  judgment,  then,  and  not  till  then,  the  corporation 
Is  dlaaolved.     Slate  Banit  v.  The  Slate,  1  Blactf.  (Ind.)  267. 

(e)  The  New  Toric  Revised  Statutes,  ii.  681,  683,  provide,  that  an  information  in 
the  nature  of  a  quo  icananlo  be  flied  by  the  attorney  general,  upon  hi*  own  relntion, 
or  upon  the  relation  of  other*,  when  any  person  or  association  usurps  or  unlawfully 
holds  any  public  office  or  francliEse,  or  against  any  corporate  body  for  mtnuer  or 
nonuser  of  its  franchises,  or  which  does  or  omits  nets  vhich  amount  to  a  surrender 
thereof,  or  whenever  they  shall  exercise  any  privilege  not  conferred  by  law.  So  tha 
chancellor,  on  a  bill  filed  by  the  attorney  general,  may  restrain,  by  Injunction,  any 
corporation  from  assuming  powers  not  allowed  by  Its  charter,  as  well  as  restrain  any 
individuals  from  exercising  corporate  rights  or  privilege*  not  conferred  by  law.  The 
neglect  or  refusitl  of  a  corporation  to  perform  the  duties  enjoined  by  the  slatutt 
creating  it  is  a  cause  of  forfeiture,  though  the  neglect  or  refusal  should  not  proceed 
from  a  bad  or  corrupt  motive.  The  People  e.  Kingston  A  Middlelown  T.  R.  Co,  SS 
Wend.  193.  And  the  information  He*  for  any  cause  of  forfeiture,  and  the  remedy  it 
not  limited  to  xirt  fadat.  The  People  r.  Bristol  &  R.  T.  Co.,  lb.  222;  Thompeoa 
v.  The  People,  33  Wend.  687.  If  only  a  single  act  of  non/eatanee  be  relied  on  as  ■ 
cause  of  forfeiture.  It  must  be  averrod  and  proved  to  be  a  wilful  ne^ecl,  but  not  m 
If  there  be  a  geneml  state  of  neglect  or  defaalu  Tlie  Peoples.  Hillsdale  &C.T.  Co., 
ib.201. 
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court  cannot,  without  special  statute  authority,  devest  coTpontiona 
of  their  corporate  cliarac&r  and  capacity.  It  has  no  ordinary 
jurisdiction  in  regard  to  the  legality  or  regularity  of  the  election 
or  amotion  of  corporators.  Tbeiie  are  subjects  excluBively  of 
common-law  junBdiction.  (a) 

The  mode  of  redress  in  New  York,  when  incorporated  companies 
abuse  their  powers,  or  become  insolvent,  has  been  the  subject  of 
several  statute  regulations,  which  have  committed  the  cr^izance 
of  such  cases  to  the  Court  of  Chancery.  (6)  The  acta  of  1817  and 
1821  (c)  provided  for  the  dissolution  of  incorporated  insurance 
companies,  by  order  of  the  chancellor,  upon  application  of  the 
directors,  and  for  good  cause  shown  ;  and  the  Court  of  Chancery, 
when  it  decreed  a  dissolution  of  the  corporation,  was  to  direct  a 
due  distribution  of  the  fundy.  and  to  appoint  trustees  for  that 
purpose.  The  act  of  April  21,  1825,  (d)  was  much  broader  in 
its  provisions.  It  contained  many  directions  calculated  to  check 
abuses  in  the  management  of  all  moneyed  incorporations,  and  to 
facilitate  the  recovery  of  debts  against  them.  All  transfers,  by 
incorporated  companies,  in  contemplation  of  bankruptcy,  were 
declared  void  ;  and  if  any  incorporated  bank  should  become 
insolvent  or  violate  its  charter,  the  '  chancellor  was  author-  *  815 
ized,  by  process  of  injunction,  to  restrain  the  exercise  of 
its  powers,  and  to  appoint  a  receiver,  and  cause  the  effects  of  the 
company  to  be  distributed  among  the  creditors.  This  was  a  state 
of  bankruptcy,  in  relation  to  incorporated  banlcs ;  and  it  was  an 
nnusual  provision,  for  the  English  l>ankrupt  laws  or  tbe  general 
insolvent  laws  of  the  several  states  never  extended  to  corpora- 
tions, (a)     The  New  York  Revised  Statutes  (6)  have  continued 

(a)  Vma  Neu,  J.,  S  Johm.  131 ;  Slee  b.  Bloom,  6  Johni.  Ch.  380 ;  Attorney  Gen- 
eral e.  Eul  of  CUnmdoD,  IT  Vei.  491 ;  Atlorner  Oenenl  r.  Reyooldt.  1  Eq.  Cu.  Abr. 
131,  pL  10 ;  Attorney  Genenl  e.  imc*  Inmrance  Co.,  2  Johiw.  Ch.  876,  878,  388; 
The  King  v.  Whltwell,  5  T.  R.  66. 

{b)  The  proTiiioiM  In  the  New  Tork  ReTlied  Stalntet,  relatlre  to  proceedingt  In 
equity  agmlntt  cwporatloiw,  received  ■  minute  anelyiia  and  judicial  conitractlon  hf 
the  Vlce-CbincelloT  of  New  Tork,  In  the  caic  of  Mann,  Receiver,  Ac.  v.  Fentf, 
S  Sandf.  Ch.  207,  and  ag^n  at  801 ;  but  such  local  regulations  can  oalf  be  referred 
ta  In  a  work  at  lo  general  a  nature  ai  tlie  preunt  one. 

(e)  T..  N.  r.  aeat.  40,  c.  146.  and  len.  44,  e,  14B. 

id)  8eM.  48.  c  82G.     Bee  alio  to  a.  p..  1  N.  T.  a  8.  603. 

(a)  Tbeia  la  a  ttatate  of  bankruptcy  In  New  Jeraej,  paned  aa  earij  aa  1810,  In 


{£)  Tol.1.  a08,*ec.4;  U.  463,  nc.  SI  i  40S.  aec.  88. 
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anci  enlai^ed  the  proviaion.  When  any  incorponted  compuij 
shall  have  remained  insolvent  for  a  year,  or  for  that  period  of  time 
neglected  or  refused  to  pay  its  debts,  or  suspended  its  ordinary 
basiness,  it  shall  be  deemed  to  have  sarrendered  its  franchises, 
and  to  be  dissolved,  (i;)  And  whenever  any  corporation,  having 
banking  powers,  or  power  to  make  loans  on  pledges,  or  to  make 
insurances,  shall  become  insolvent,  or  violate  any  of  the  pro- 
visions of  its  charter,  the  Conrt  of  Chancery  may  restrain  the 
exercise  of  its  powers  by  injnnction,  and  appoint  a  receiver.  (<!) 
If  the  corporation  proves,  on  investigation,  to  be  insolvent,  its 
effects  are  to  be  distdbuted  among  the  creditors  ratably,  subject 
to  the  legal  priority  of  the  United  States,  and  to  judgments.  («) 
And  whenever  any  incorporated  company  shall  become  insolvent, 
or  it  shall  appear  to  the  trustees  or  directors  thereof  that  a  disso- 
lution of  the  corporation  would  be  beneficial,  application  may  be 
made  voluntarily  to  the  cliancellor  by  petition,  for  a  dissolution; 
and  all  sales,  assignments,  transfers,  mortg^es,  uid  convejiuices 
of  any  part  of  their  corporate  estate,  real  or  personal,  made  after 
filing  such  petition,  or  any  judgments  confeaeed  after  that  time, , 
are  declared  to  be  void,  as  against  the  receivers  to  be  appointed, 
and  as  against  the  creditont.  (/)  This  last  provision  is  to  be 
taken  as  a  qualificatioa  and  limitation  of  the  generality  of  a  sim- 
ilar provision  already  mentioned  in  the  act  of  1825.  (^) 

relation  io  JnsolTent  banki  and  other  cor))omtion«,  «fth  timilar  power*  oorferrad 
upon  [he  chspcellor  in  Kopeut  to  them.  Elmer's  V)\g.  SI.  So  alio  In  Hichigan,  bj 
act  of  1837,  and  by  R.  8.  of  New  Jeney.  1847,  p.  129. 

(c)  N.  T.  Beviied  8tatnleB,  li.  468,  lec.  88.  So,  b;  a  general  law  in  Ilorth  CaroUu 
(see  thrir  Revised  Btatulea,  lit.  Corporation!),  when  any  corpomtion  ihAil,  far  two 
yean  together,  cease  to  act  ai  a  body  corpomte,  such  disuse  of  their  corporate  powen 
aitd  priTileget  shall  be  considered  and  Inkcn  as  ■  forfeiture  ot  the  charter.  The 
■tatnles  o(  Loiiisinna  of  1B42  and  1843  have  provided  for  the  facilities  of  the  liqui- 
dation of  banks  solvent  or  insolvent,  and  whether  thetr  liquidation  be  forced  or 
volnntary. 

(d)  New  Tork  Revised  Ststutes.  ii.  403,  464,  tec  89,  41. 

(e)  New  York  Revised  Statutes,  ii.  40G,  sec.  48. 

(/)  lb.  ii.  469,  see.  71.  Jn  Misiouri.  by  statute,  upon  the  dissolntion  of  any  cor- 
poratlon,  Ihe  president  and  directors,  or  manajcen  thereof,  at  the  time  of  lis  dissoln- 
tion, are  made  ez  officio  Imsteea  to  settle  its  concerns.    R.  S.  of  Mittoari,  1835. 

<ir)  Under  the  English  bankrupt  Bj-stem,  a  voluntniy  payment  to  a  creditor,  under 
circumstances  which  mnst  reasonably  lead  the  debtor  to  believe  bankruptcy  prvtdUe, 
]g  deemed  a  fraud  upon  the  other  credilora,  within  the  meaning  of  the  bankrupt  law, 
and  Ihe  money  can  be  recovered  back  by  the  assignees.  Poland  v.  Glyn,  2  Dowl.  t 
Ryl.  310.  The  New  York  provision  falls  far  short  of  the  Englisli  rule  h)  the  check 
given  to  partial  paymenls,  but  It  has  the  merit  of  ^ving  a  cImt  And  certain  test  of 
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ui  tet  of  imolrencj.  In  Inifiana,  It  hu  been  held  that  t.  bank  forfeited  it*  charter, 
1.  When  it  contracte<1  debt*  to  a  greater  amount  than  double  lliat  of  thedepouta; 
'2.  For  the  iaininK  of  more  paper,  with  a  frauduknt  Inteolion,  than  the  banit  conld 
redeem ;  S.  When  It  made  large  divldenda  of  proflta,  while  tlie  bank  refuied  to  pay 
■pecle  for  it*  note* ;  4.  Enibezarllng  lar^  «unii  of  monej  deposited  In  bank  for  «afe 
keeping.    Sute  Bank  c.  The  Sute,  1  Blackf.  (Ind.)  367. 

A  corporate  body,  ai  well  a*  a  prirale  individual,  when  in  failing  circnmitancM, 
and  rniable  to  redeem  Its  paper,  may,  without  any  statute  provision,  and  upon  general 
principle*  of  equity,  Mclgn  It*  property  to  a  tnutee,  in  tnul,  to  collect  Ui  debts  and 
pay  debt*,  and  diatrlbnte  a*  directed.  It  ha*  tinlhnlted  power  otct  its  pniperty  to 
pay  ita  debt*.  A  corporatloD  may  alio,  like  an  Indlrfdual,  give  preferences  among 
crediion,  when  faonettly  and  fairly  intended  and  done.  The  doctrine  is  well  citab- 
lithed  in  equity.  Union  Bank  of  Tennessee  t>.  Elllcott,  6  Gilt  £  J.  S63 ;  The  Slate  of 
Maryland  d.  Bank  of  Maryland.  lb.  S06 ;  Revere  d.  Boston  Copper  Co.,  15  Pick.  361 ; 
Catlin  D.  Eagle  Bank  of  New  Haren,  8  Conn.  2S3.  See  alio,  I'n/ra,  582 ;  Conway, 
Er  pane,*  Ark.  802;  Flint  v.  Clinton  Company,  12  N.  H.  480;  Dana  ».  The  Bank  of 
the  United  State*,  6  Watts  A  S.  228 ;  Bank  of  U.  S.  b.  Huth,  4  B.  Mon.  42a  In 
RoUns  V.  E:nil>ry,  1  8m.  &  H.  (Mis*.  Ch.)  207,  the  chancellor  admits  tliat  a  corporate 
body  may  make  an  assignment  of  the  corporate  property  In  trust,  equally  and  ratably, 
to  pay  Its  debts ;  but  as  their  asiett  are  a  trnat  fond  for  all  the  creditors,  he  ably 
examined  and  oppo*ed  the  doctrine  that  corporationi,  like  individuals,  may  give  pref- 
erence among  creditor*.    lb.  2&&-260. 

1  liave,  in  thl*  lecture,  gone  a*  far  Into  th«  law  of  corporation*  lu  wa*  cooditent 
with  the  plaii  anil  nature  of  the  preaent  work ;  and  for  a  more  full  vieir  of  the  *ab)ec^ 
I  would  refer  to  the  Treatise  on  Private  Corporations  Aggregate,  by  Hessr*.  Angel) 
&  Ames,  ai  containing  an  able  and  thoroagh  examination  of  every  part  of  the  leant- 
bg  appertaining  to  this  head,  and  as  being  a  performance  which  deserve*  and  win 
receive  the  retpect  and  patrooag*  cd  the  profession.  A  new  and  enlarged  3d  edition 
ol  that  treatiN  appsued  Id  1816,  and  Uw  work  b  *a«tly  Improved  and  adminbty 
digected. 
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LECTURE  XXXrv. 

op  THE  HIBTOBT,  PB0GBES8,  AND  ABSOLUTE  BIGHTS  OF  FSOPEBTT. 

Hating  concluded  a  series  of  lectiirea  on  tbe  various  rights  of 
perions,  I  proceed  next  to  the  examinatioD  of  the  law  oi  property, 
which  has  ulwajs  occupied  a  preeminent  place  in  the  municipal 
codes  of  everj  civilized  people.  I  purpose  to  begin  with  the  law 
of  penonal  property,  as  it  appears  to  be  the  most  natural  and 
easy  transition  from  the  subjects  which  we  have  already  discussed. 
This  is  the  species  of  property  which  first  arises,  and  is  cultivated 
in  the  rudest  ages ;  and  wlien  commerce  and  the  arts  have  as- 
cended to  distingubhed  heights,  it  maintains  its  level,  if  it  does 
not  rise  even  superior  to  property  in  land  itself,  in  the  influence 
which  it  exercises  over  the  talents,  the  passions,  and  the  destiny 
of  mankind. 

To  suppose  a  state  of  man  prior  to  the  existence  of  any  notions 
of  separate  property,  when  all  things  were  common,  and  when 
men  throughout  the  world  lived,  without  law  or  government,  in 
innocence  and  simplicity,  is  a  mere  dream  of  the  imagination.  It 
is  the  golden  age  of  the  poets  which  forms  such  a  delightful  pic- 
ture in  the  fictions,  adorned  by  the  muse  of  Hesiod,  Lucretius, 
Ovid,  and  Vii^l.  It  has  been  truly  observed,  that  the 
*  818  first  *  man  who  was  born  into  the  world  killed  the  second ; 
and  when  did  the  rimes  of  simplicity  begin  ?  And  yet  we 
find  the  Roman  historians  and  philosophers  (a)  rivalling  the 
language  of  poetry  in  their  descriptions  of  some  imaginary  state 

(o)  Salluit,  Cat.  lec.  6;  Jngar.  sac.  18;  Tacit.  Ann.  lib.  S,  wc.  26;  Cto.  Orat  pro 
P.  6«itio,  tec.  42 ;  Jutln.  Ub.  iS,  c.  1. 
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of  nature,  which  it  was  impossible  to  know  and  idle  to  conjecture. 
No  Buch  state  was  intended  for  man  in  the  benevolent  dispensa- 
tion of  Providence  ;  and  iu  following  the  migrations  of  nations, 
apart  &oin  the  book  of  Genesis,  human  curiosity  is  unable  to 
penetrate  beyond  the  pages  of  genuine  history ;  and  Homer, 
Herodotus,  and  Livy  carry  us  back  to  the  confines  of  the  fabu- 
lous ages.  The  sense  of  property  is  inherent  in  the  human  breast, 
and  the  gradual  enlargement  and  cultivation  of  that  sense,  from 
its  feeble  force  in  the  savage  state,  to  its  full  vigor  and  maturity 
among  polished  nations,  fonns  a  very  instructive  portion  of  the 
hbtory  of  civil  society.  Man  was  fitted  and  intended  by  the 
Author  of  his  being  for  society  and  government,  and  for  the  acqui- 
ution  and  enjoyment  of  property.  It  is,  to  speak  correctly,  the 
law  of  his  uature ;  and  by  obedience  to  this  law,  he  brings  all  his 
faculties  into  exercise,  and  is  enabled  to  display  the  various  and 
exalted  powers  of  the  human  mind.  (6) 

1,   Of  Title   by   Oooapanojr.  —  Occupancy,  doubtless,  gave  the 
first  title  to  propei'ty,  in  lands  and  movables.     It  is  the  natural 
and  original  method  of  acquiring  it;  and  upon  the  prin- 
ciples of  universal  *  law,  that  the  l^tle  continues  so  long    *  319 
as  occupancy  continues,  (a)     There  is  no  peiaon,  even 

[b)  Bdden,  in  hit  Uxor  Ebraica,  lib.  1,  a  1,  gi*ei  tba  foUofrlng  definition  of  the 
law  of  nature ;  Natarale  jiu  appelUmna,  qnod  ab  ipso  natonB  uictore  sea  Dombu 
•■nctiMtmo  In  ipiis  renim  prioordlls  cordi  hamuo  indilnm  pnescriptamqne  est, 
adeoqne  poateritatl  nnirenie  regularlter  peipetuo  ent  lemperqne  e»t  obterrandom 
kc  Immaiablle.  Lord  Kmmei  cMitidera  the  «enM  of  propertj  to  be  a  natoral  «piw- 
tite,  and,  Id  Iti  nature,  a  great  blewing.  Sketulies  of  tbe  HIttory  of  Man,  b.  1,  ak.  2. 
^e  Inititutioa  of  maniage  and  the  institution  of  prirate  propertj,  and  of  goTero- 
nent  and  law,  Iibtb  been  coniidered  bj  the  wlteat  atateimeD  and  philoaophen  of 
•rerj  age  ai  the  fonndation  of  all  ciTilitatlon  among  mankind. 

"  The  voice  ot  Liw,"  laid  Hooker,  Id  liia  Eccletiaitical  Polity,  b.  I,  "  li  the  har- 
monj  of  tlie  worid ;  all  things  In  heaven  and  earth  da  her  homage ;  the  Tery  leatt 
aa  feeling  1>er  care,  and  tbe  greateit  aa  not  exempted  from  her  power,"  Tlia  graat- 
eat  of  the  andent  aagea,  Ariatotle,  Plato,  and  Cicero,  ezpreiied  the  aame  idea.  Th« 
evaence  ot  freedom,  aaid  Plato  {De  Leg.),  conaiited  In  the  inpremncr  of  law  over 
peiwonal  will,  whether  It  lie  tlia  wilt  of  the  one,  the  few,  or  the  raivaj.  So,  Ariitotl« 
(Politica,  b.  1)  declared  that  gov^nmait  pertained  to  man  In  bl*  moat  perfect  (tate. 
and  entered  into  tlie  rerj  conatitutiDn  of  human  nature.  Uan  eoald  not  ttrictly  be 
man  without  iL  Exiatence  in  lie  ttatt  wai  reqnialte  to  the  completion  of  bia  human' 
Itjf,  and  euential  to  hla  protection  againat  hfi  own  want*  and  ricea. 

(a)  OroHna,  Jure  B.  &  P.  b.  2,  c.  S,  aec.  4 ;  Hare  Liberuro,  c.  &.  AH  the  writera 
on  iotamadomd  law  concur  In  the  doctrine  tiiat  oecupancjr  It  eaiential  to  the  title  to 
land  Dewly  diaoovered  and  vacaot.  Puff.  Droit  de  la  Kat.  Ut.  4,  o.  4 ;  Tattel,  Droit 
dea  Oena,  Ut.  I,  c  18.    [Bee  Haine'a  Anc.  Uw,  eb.  vHL] 
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in  bb  radest  state,  who  does  not  feel  nnd  acknowledge,  in  a 
greater  or  leas  degree,  the  justice  of  this  title.  The  right  of 
property,  founded  on  occupancy,  is  suggested  to  the  human  mind 
by  feeling  and  reason  prior  to  the  influence  of  positive  institu- 
tions. (_b')  There  have  been  modern  theoriitts  who  have  considered 
separate  and  exclusive  property,  and  inequalities  of  property,  as 
the  cause  of  injustice,  and  the  unhappy  result  of  govemoient  and 
artificial  instttations.  But  human  society  would  be  in  a  most 
unnatural  and  miserable  condition  if  it  were  possible  to  be  insti- 
tuted or  reorganized  upon  the  basis  of  such  speculations.  The 
sense  of  property  is  graciously  bestowed  on  mankind  for  the  pur- 
pose of  rousing  them  from  sloth,  and  stimulating  them  to  action ; 
and  so  long  na  the  right  of  acquisition  is  exercised  in  conformity 
to  the  social  relations,  and  the  moral  obligations  which  spring 
from  them,  it  ought  to  be  sacredly  protected.  The  natural  and 
active  sense  of  property  pervades  the  foundations  of  social  im- 
provement. It  leads  to  the  cultivation  of  the  earth,  the  institu- 
tion of  government,  the  establishment  of  justice,  the  acquisition 
of  the  comforts  of  life,  the  growth  of  the  useful  arts,  the  spirit 
of  commerce,  the  productions  of  taste,  the  erections  of  charity, 

and  the  displny  of  the  benevolent  affections.  (_c) 
•  820        •  The  exclusive  right  of  using  and  transferring  property 

follows,  as  a  natural  consequence,  from  the  perception  and 
admission  of  the  right  itself,  (a)  But,  in  the  infancy  and  earlier 
stipes  of  society,  the  right  of  property  depended  almOst  entirely 
upon  actual  occupancy ;  and  it  is  a  general  law  of  property  in  all 

(b)  Qaod  enim  nalllu  eit  Id  rations  astnrali  oceupanti  concedltnr.    Dig.  41. 1.  S. 

(r)  M.  Tonliier,  in  b<a  Mconnt  of  the  origin  >nd  progrei*  ot  property,  in  UU  Droit 
CiTli  FranvBls.  iil.  40,  Inilili  th»t  a  primitiTe  »t«te  ot  man  eiuted  before  the  ertib. 
liihmmt  of  ciiil  lociely,  when  nil  thing*  were  common,  end  temporary  occapanej 
the  only  lille ;  but  he  giyet  no  snfflcient  proof  of  the  fact  The  book  of  Geneda, 
which  he  Juitly  regnrd*  u  tlie  moat  ancient  and  Tenerablo  of  hi*lori«a,  doea  not  ihow 
any  luch  aCate  of  the  liaman  r«ce.  Tlie  flrat  man  bom  wai  a  tiller  of  tlie  ground, 
and  the  second  n  keeper  of  sheep.  The  eartieit  aecounta  ot  Noah  and  hU  iltaceod- 
anti,  after  the  flood,  in  Geneali  ix.  x.  liii.,  prOTe  tliat  they  were  hoabandnien,  wot 
planted  vineyardi,  built  ciliei,  ealAbliahed  kingdom*,  and  aboanded  in  ilocki  and 
beriia,  and  gold  and  ailrer.  I  ob«er»e.  however,  with  pleaanra,  that  M.  Toallier  hM 
fteeiy  and  liberally  followed  Sir  William  Blaokitone  in  hii  elegant  dlaaertation  oB 
the  rite  and  progresa  of  property.  Preitdent  Gogoet,  fn  hla  moat  learned  work,  0« 
rOrifine  dea  Loia,  dei  Ana,  dea  Solencea,  et  de  lenrs  Progrea  chea  lea  anciena 
Penplea,  b.  2.  C.  1,  art  1,  contidera  agrtcnltare  aa  flonrUbiug  before  the  diaperaion  a 
Babel,  thongli  afier  that  event  raaDkiikd  reUpaed  Into  the  moat  deplonUa  bwbwiqr. 

(a)  Qroliua,  b.  2,  c.  <t,  MC  I. 
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systems  of  jurisprudence,  that  actual  delivery  of  possessioD  ia 
necessary  to  consummate  the  title,  {h)  Property,  without  posses- 
sion, ia  said  to  be  too  abstract  an  idea  for  savf^e  life ;  and  society 
had  made  some  considerable  advances  towards  civilization,  and 
the  improvemeats  resulting  from  order  and  subordination  must 
have  existed  to  some  ceitain  eittent,  before  the  temporary  right 
of  occupancy  was  changed  into  a  permanent  and  solid  title,  under 
the  sanction  of  positive  law.  Property  in  land  was  first  in  the 
nation  or  tribe ;  and  the  right  of  the  individual  occupant  was 
merely  usufructuary  and  temporary,  (e)  It  then  went  by  allot- 
ment, partition,  or  grant,  from  the  chiefs  or  prince  of  the  tribe  to 
individuals ;  and,  whatever  may  have  been  the  case  in  the  earliest 
and  rudest  state  of  mankind  beyond  the  records  of  history,  or 
whatever  may  be  the  theory  on  the  subject,  yet,  in  point  of  fact, 
as  far  as  we  know,  property  has  always  been  tlie  creature  of  civil 
institutions.  By  the  ancient  law  of  all  the  nations  of  Europe,  the 
tona  ^e  possessor  of  goods  had  a  good  title  as  against  the  real 
owner  in  whatever  way,  whether  by  force,  fraud,  or  accident,  the 
owner  may  have  been  devested  of  (he  possession.  It  was  the  law 
in  several  parts  of  Germdny,  so  late  as  the  middle  of  the  last 
century,  according  to  Heineccius,  (c2) '  that  if  one  person  should 
lend,  or  hire,  or  deposit  his  goods  with  another,  and  they  should 
come  to  the  possession  of  a  third  person,  he  would  be  entitled  to 
hold  them  aa  against  the  original  owner.  By  the  Roman  law,  in 
its  early  state,  property  stolen  and  sold  waa  lost  to  the  real 
owner,  and  the  only  remedy  was  by  an  action  (condietio  furtiva) 
t^ainst  the  thief.  But  when  the  Roman  law  advanced  to  matu- 
rity, it  was  held  that  theft  did  not  deprive  a  man  of  his  title  to 
property;  and  the  action  of  rei  vindicatio  was,  in  effect, 
given  against  the  *  bona  fide  purchaser,  (a)     The  law  of    •  821 

(t)  OraliaB,  b.  2,  e.  6.  mc.  1 ;  PnK  b.  4,  c  9,  ho.  6 ;  Barbefnc'i  nota;  lb.  Bb 
WUlkiD  Scott,  caw  of  tbe  Funk,  5  C.  Rob.  114. 

(c)  Oeur  ch  Bd.  Gut  Ub.  4.  c;  2  ib.  lib.  6,  C.  »;  [/xX,  ir.  441,  n.  1.) 

{J)  Opera,  T.  put  2,  pp.  ISO,  IBt. 

(a)  Till*  WM  bj  tha  perpetiul  edict  eztendinf  the  acHe  nutuM,  which  differed  fai 
notUng  lint  In  lUiina  from  the  rei  mmiieatia.  Init.  2.  0.  2i  Lord  Kamei'i  Historical 
Law  Tract*,  Ut  Propert.v. 

1  Compare  Bro.,  Ab  TVupnt,  p).  810;  time  CBnc  Lib.  it.  c.  27,  fol.  (11,  AS). 

T.  B.  21  H.  Yll.  Sg ;  2  E.  17.  4.  But  It  li  not  lo  now.  a*  will  be  sliown  in 

A  chan^  of  poawuloo  wai  neoe«Mi7  the   notei  on   Bale».     Ree  1  Am.  Law 

to  paa*  tbe  title  to  a  chattel  In  Bncton'a  Her.  M ;  jumt,  4B2,  n  1 
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the  Twelve  Tables,  by  which  the  possession  of  one  year  was 
a  good  title  by  prescription  to  movables,  shows  that  a  feeUe 
and  precarioua  right  was  attached  to  personal  property  out  of 


(1.)  Of  Wreekt. —  The  ancient  laws  of  Europe,  confiscating 
stolen  goods  on  conviction  of  the  thief,  without  paying  any  re- 
gard to  the  right  of  the  real  owner,  is  another  instance  to  prove 
t^e  prevalence  of  a  very  blunt  sense  of  the  right  of  property  dis- 
tinct from  the  possession.  The  English  doctrine  of  wrecks  was 
founded  on  this  imperfect  notion  of  the  right  of  property,  when 
it  had  lost  the  evidence  of  possession.  By  the  common  law,  as  it 
was  laid  down  by  Sir  William  Blackstoue,  (A)  goods  wrecked 
were  adjudged  to  belong  to  the  king,  and  the  property  was  lost 
to  the  owner.  This,  lie  admits,  was  not  consonant  to  reason  and 
humanity ;  and  the  rigor  of  the  common  law  was  softened  by  the 
statute  of  West.  I.,  8  Edw.  I.  c.  4,  which  declared,  that  if  any- 
thing alive  escaped  the  shipwreck,  be  it  man  or  animal,  it  was  not 
a  legal  wreck,  and  the  owner  was  entitled  to  reclaim  his  proper^ 
within  a  year  and  a  day.  Upon  this  statute  the  legal  doctrine  ot 
wrecks  has  stood  to  this  day.'  St.  Germain,  the  author  of  the 
Doctor  and  Student,  did  not  seem  to  think  that  even  the  law 
under  this  statute  stood  with  conscience ;  (c)  for  why  shonld  the 
owner  forfeit  the  shipwrecked  goods,  though  it  should  happen 
that  no  man,  dog,  or  cat  (to  use  the  words  of  the  statute)  should 
come  alive  unto  the  land  out  of  the  ship?  The  oidy  rationd 
ground  of  the  claim  on  the  part  of  the  crown  is,  that  the  true 
owner  cannot  he  ascertained.  The  imperial  edict  of  the  Emperor 
Constantino  was  more  just  than  the  English  statute,  for  it  gave 
the  wrecked  goods,  in  every  event,  to  the  owner  ;(rf) 
•  822  and  *  Bracton,  who  wrote  before  the  statute  of  8  Edw.  I., 
and  who  was  acquainted  with  the  edict  of  Constantine, 
lays  down  the  doctrine  of  wreck  upon  perfectly  just  principles,  (o) 
He  makes  it  to  depend,  not  upon  the  casual  escape  of  an  animal, 
but  upon  the  absence  of  all  evidence  of  the  owner.  The  statutes 
of  New  York,  Massachusetts,  and  other  American  states  are  like 
the  edict  of  Constantine  and  the  declaration  of  Bracton ;  for  they 
declare  that  nothing  that  shall  be  cast  by  the  sea  upon  the  land 
shall  be  adjudged  a  wreck,  but  the  goods  shall  be  kept  safely  for 

(i)  Comm.  i.  880.  MI.  (e)  !>«>«><»'  •^  Stodent,  »T.  28& 

(d)  Code.  11.  6. 1.  (<")  Ub.  8,  l»,  «c  6. 
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the  space  of  a  year  for  the  true  owner,  to  whom  the  same  ia  to  be 
delivered  on  his  paying  reasonable  salvage ;  and  if  the  goods  be 
not  reclaimed  within  that  time  they  shall  be  sold,  and  the  proceeds 
accounted  for  to  the  state.  (6)  y^  In  the  case  of  Samilton  ^  Smith 
y.  Davit,  (e)  the  very  question  arose  in  the  K.  6.,  whether  the 
real  owner  was  entitled  to  reclaim  his  shipwrecked  goods,  though 
no  living  creature  had  come  alive  from  the  ship  to  the  shore. 
The  grantee  under  the  crown  claimed  the  gooda  as  a  wreck,  be- 
cause the  ship  was  totally  lost,  and  no  living  animal  was  saved ; 
and  hia  very  distinguished  counsel,  consisting  of  Mr.  Dunning 
(afterwards  Lord  Ashburton)  and  Mr.  Kenyon  (afterwards  Lord 
Chief  Justice  of  the  K.  B.),  insisted  that,  according  to  all  the 
wiiters,  from  the  Mirror  to  Blackstone,  inclusive,  it  wita  a  lawful 
wreck,  as  no  living  creature  had  come  to  the  shore,  and  that 
Bracton  stood  unsupported  by  any  other  writer.  But  Lord 
Mansfield,  with  a  s^acity  and  spirit  that  did  him  infinite  honor, 
reprobated  the  doctrine  ui^ed  on  the  part  of  the  defendant,  and 
declared  that  there  was  no  case  adjudging  that  the  goods 
were  forfeited,  because  no  *d(^,  or  cat,  or  other  animal,  *828 
oame  alive  to  the  shore;  that  any  such  determination 
would  be  contrary  to  the  principles  of  law  and  justice  ;  that  the 
veiy  idea  was  shocking ;  and  that  the  coming  ashore  of  a  dog  or 
a  cat  alive  was  no  better  proof  of  ownership  than  if  they  should 
come  ashore  dead;  that  the  wliole  inquiry  was  a  question  of 
ownership ;  and  that,  if  no  owner  could  be  discovered,  the  goods 
belonged  to  the  king,  and  not  otherwise ;  and  that  the  statute  of 
8  Edw.  I.  was  not  to  receive  any  construction  contrary  to  the 
plain  principles  of  justice  and  humanity. 

After  reading  this  interesting  case,  it  appears  rather  surprising 
that  any  contrary  opinion  should  have  been  seriously  entertained 
in  Westminster  Hall  at  so  late  a  period  as  the  year  1771 ;  and 

{»)  N.  Y.  ReTiud  BUtutei,  i.  690;  Uui.  RerUed  SUtutei,  1888,  put  1,  tit.  14, 
c  67,  Kc.  12.  The  Colony  Laws  of  Musachiuetu  wiao  pieierTcd  all  wrack*  (or  the 
owner,  and  did  not  ftUow  the  Eogliih  law.  Duk'i  Abr.  ill  144.  ProbaUy  the 
•utnU  law  of  other  lUtei  is  eqaalty  juit.  The  acti  of  North  Carolina  of  1801, 1806, 
1817. 1818,  on  thi*  tnbject,  are  founded,  aaid  Ui.  Juittce  Story,  In  b  UaMMi,  47T,  oq 
the  priDoipla*  of  jutJce  and  hnmanity. 

(e)  6  Burr.  2732. 

jr*  Bee  Proctor  b.  Adam*,  118  Han.    tected  fhtm   anlt  bj  Ibe   true   owner. 
870;  Chaie  d.  Corcoran,  106  Maa*.  386.     Qanlj  v.  Ledwldge,  10  Ir.  R.  C  L.  83. 
One  who  leUc  la  nuuket  OTert  U  not  pro- 
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especially  that  Sir  William  Blackstone  should  have  acquiesced, 
without  any  difficulty,  in  a  different  construction  of  tlie  statat« 
of  Westm.  I. 

Btit  to  return  to  the  history  of  the  law  of  property.  The  title 
to  it  was  gradually  strengthened,  and  acquired  great  solidity  and 
energy,  when  it  came  to  be  understood  that  no  man  could  be 
deprived  of  his  property  without  his  consent,  and  that  even  the 
honest  purchaser  w<ks  not  safe  under  a  defective  title. 

a.  Of  MarketB  Overt  — The  exceptions  to  this  rule  grew  out  of 
the  necessities  and  the  policy  of  commerce ;  and  it  was  established 
as  a  general  rule  that  sales  of  personal  property  iu  market  overt 
would  bind  the  property,  even  against  tbe  real  owner.  The 
markets  overt  in  England  depend  upon  special  custom,  which 
prescribes  the  place,  except  that  in  the  city  of  London  every 
tihop,  in  which  goods  are  exposed  poblicly  to  sale,  is  market  overt 
for  those  things  in  which  the  owner  professes  to  trade.  If  gooda 
be  stolen,  anti  sold  openly  in  such  s  shop,  the  sale  changes  the 
property.  But  if  the  goods  he  not  sold  stiictly  in  market  overt, 
or  if  there  he  not  good  faith  in  the  buyer,  or  there  be  anything 
unusual  or  irregular  in  the  sale,  it  will  not  affect  the  validity 
*  824  of  it  as  *  against  the  title  of  the  real  owner,  (a)  The  com- 
mon law,  according  to  Lord  Coke,  (()  held  it  to  be  a  point 
of  great  policy,  that  fiaird  and  markets  overt  should  he  well  fui^ 
nished ;  and,  to  encourage  them,  did  ordain  that  all  sales  and  con- 
tracts, of  anything  vendible  in  markets  overt,  should  bind  those 
who  had  a  right ;  bat  he  adds,  that  the  rule  had  many  exceptions, 
and  he  proceeds  to  state  the  several  exceptions,  which  show  the 
precision  and  caution  with  which  the  sale  was  to  be  conducted  bo 
as  to  bind  the  property.  It  is  the  settled  English  law  tbat  a  sale 
out  of  the  market  overt,  or  not  according  to  the  usage  and  regu- 
lations of  the  market  overt,  will  not  change  the  property  as  against 
the  real  owner.  (<;)    Thus  we  find,  in  the  case  of  WUktJUon  v. 

(a)  5Ca.83;  12Mod.  G81;  Bkcon'iUMof  thelmw.Ul;  Com.  Dig.  lit  Markrt, 
B;  Shelley  v.  Ford,  5  Cmrr.  &  Fa.  318.  HorkeU  orert  were  derived  thm  th* 
Suon  Uwi,  wlilcli  wotild  not  allow  a  tranifer  of  goodi  to  be  Ttlid  uideu  inwla 
before  witneuec 

(i)  2  IniL  713. 

(e)  2  Bl.  Comm.  449 ;  Foxlej'i  Caae,  6  Co.  109,  a ;  Peer  v.  Bamphrer,  4  NeT.  1 
Mann.  430;  B.  o.  1  Hair.  &  Wall  28.  Bnt  a  lale  in  market  oTert  wiU  not  bar 
the  original  owner  of  atolen  ([oodi,  if  he  proiecute  die  thief  to  conviction,  and  loe  lb* 
pertou  in  whoie  poueHion  ihty  were  at  (he  time  of  the  Minviclion,    This  w  bj  tbe 
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Kir^,  (d)  that  where  the  owner  of  goods  had  sent  them  to  a  wharf 
in  the  borough  of  Southwark,  where  goods  of  that  sort  were 
usually  sold,  and  the  wharfinger,  without  any  authoritj,  sold  the 
goods  to  a  bona  fide  purchaser,  this  was  considflred  not  to  be 
a  sale  in  mai'ket  overt  so  as  to  change  the  property,  but  a  wrong- 
ful conversion,  for  the  wharf  was  not  a  market  overt ;  and  the 
purchaser  was  held  liable  in  trover  to  the  true  owner.^  So  it  is 
Eiud  to  be  a  general  rule  that  goods  obtained  by  a  tort  or  criminal 
&aud,  under  color  of  a  contract,  may  be  taken  by  the  vendor  out 
of  the  hands  of  the  purchaser,  or  even  of  a  purchaser  from  the 
tortious  vendee,  (e) 

It  is  understood  that  the  English  custom  of  markets  overt 
does  not  apply  to  this  country ;  and  the  general  principle  appli- 
cable to  the  law  of  personal  property  throughout  civilized  Europe 
is,  that  nemo  plus  Jarit  in  alium  transferre  potest  quata  ipse  hahet. 
This  is  a  maxim  of  the  common  and  of  the  civil  law ;  (/)  and 
a  sale  ex  vi  termini  imports  nothing  more  than  that  the  bona 
fide  purchaser  succeeds  to  the  righto  of  the  vendor.  It  has 
been  frequently  held  in  this  country  (f)  that  the  English  law 

sUtiiM  of  21  HeniT  VIII.  a.  11,  ind  whiah  irai  ulopl«d  id  Virgiiua,  Id  1793.  Hot- 
wooJp.  Smith.  2  T.  R.T60;  Feern.  Uampbrey,  ubfu/mi,-  Coke,  2lDrt.  7U;  BorgcM 
V.  CoMj,  T[«in.  P.  C.  S16.  Bui  trover  will  lie  KguD«t  the  inDocent  puichMer  of 
MoleN  goDdi,  allhoogh  no  Mepi  have  been  t^ken  to  protecDle  the  duel  to  conTiUkn. 
White  V.  SpettiKtM,  13  M.  &  W.  003 ;  i.  o.  I  Carr.  &  Kir.  6Ta 

{d)  !  Camp.  BS5. 

(■)  LoDK  on  S«la>.  by  Rand,  167,  l«e. 

if)  Co.  Litt.  3001  Dig.  41.1.20;  Fa  thier.  Traits  da  Contrat  de  Teote,  1,  N.7; 
Bnk.  Iiut.  418;  1  Bell'i  CMom.  SSI. 

{y)  Dame  r.  Baldwin,  S  Mau.  SIS;  Wheelwright  *.  Depeyiter,  1  Johni.  4T9; 
Boeackr.  Wearer,  1  Yealai, 478;  Eaaton  *.  Worthington,  6  Herg.  ft  B.  130 ;  Bivwd- 
ing  «.  Hagiil,  S  Harr.  k  3.  .%8;  M'Giew  n.  Browder,  14  Uaitin  (La.),  17 ;  Raiaad  v. 
Gondy.  £  Ham.  (Ohio)  202 ;  Laocs  v.  Cowen,  1  Dana  (Ky.).  19G ;  Ventret*  v.  Smith, 
10  Feteri,  161 ;  Hoffman  o.  Carow,  22  Wend.  28G.  In  that  cate  it  waa  adjudged  in 
the  Conrt  of  Ernin  thai  an  auctioneer  who  wild  itolen  (looda  wai  liable  to  the  owner 
In  trorcr,  thoagli  the  goodJ  were  lold  by  him,  and  the  proceed!  paid  over  to  the  thlei 
witboat  notice  of  the  felony.  It  wu  declared  by  itatute  in  PenniylTanla,  in  179U, 
that  DO  lale  of  a  ilolen  horce  shoald  operate  to  change  the  property.  Thii  waa 
befl>re  it  wa*  lettled  that  we  had  no  marheta  oTert  in  thii  coantry  In  the  lenie  of 
the  EngtUli  common  law.  In  Scotland,  the  true  owner  may  leclaim  hii  property, 
even  ftom  tlie  banaJUt  pnrchawr  in  market  oTert.     BeU'i  Princip.  lec.  (i2T. 

>  Later  Bngliih  cam  on  thia  lubject  no  market!  orert  in  America  fi  itutaiiMd 

an  Crane  ■..  London  Dock  Co.,  5  Best  ft  In  Griffith  v.  Fowler,  18  Vt.  890;  [Nlion 

B.  318 )  Lee  v.  Bayea  L  Boblnion,  18  C.  B.  «.  Brown,  G7  N .  H.  34 ;  Coorobt  v.  Qor- 

S99.    The  antbor't  view  that  there  are  den,  t/i  Ue.  Ill,]     See  ir.  441,  n.  1. 
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'  *  S25  of  the  markets  overt  *  bad  not  been  adopted ;  and  con- 
sequently, as  a  general  rule,  the  title  of  the  true  owner 
cannot  be  lost  without  hia  own  free  act  and  consent.  Hov 
far  that  consent,  or  a  due  authority  to  sell,  la  to  he  inferred,  in 
many  cases,  for  the  encouragement  and  safety  of  commerce,  may 
be  discussed  in  our  future  inquiries,  (a)  A  radical  defect  of  title 
in  the  possessor  is,  by  the  general  jurisprudence  of  Europe, 
available  to  the  true  owner  against  creditors  and  purchasers ;  and 
there  is  such  a  defect,  when  the  person  from  whom  the  property 
was  acquired  was  incapable  of  consent,  or  when  the  thing  had 
been  stolen,  or  obtained  by  violence.  The  true  owner,  in  those 
cases,  may  vindicate  his  title.  If  goods  be  stolen,  no  title  passes 
from  the  felon  to  the  bonajide  purchaser.  (&)    But  this  is  not  tlie 

(a)  The  doctrine  that  potieMion  uarriM  witii  it  tlie  eTlileoce  of  pToperl7,  to  u  to 
protect  a  penon  acquiring  property  in  the  mual  (xmrae  of  trade,  i>  Mid  to  be  limited 
to  call),  bank  b[11s,  and  billt  and  ulieclci  payable  to  bearer.  Salciu  n.  ETerett.  iO 
Wend.  267.  Bj  atatate  B  Geo.  IV.  c.  M,  the  consignee  of  goods  ttoa  the  shipper  ii 
enUiled  to  a  lieji  in  respect  to  money  or  negotiable  lecuriUei  adranced  for  the  ship- 
per, oitljout  notice  that  the  shipper  was  not  tlie  bona  fide  owner.  And  any  penon 
intrusted  with  a  Mil  of  lading,  or  order  far  the  dellrerj  of  the  goods,  was  to  be  deemed 
the  tme  owner  of  the  goods,  so  far  as  Co  give  validity  (o  any  sale  or  dispoaltiOD  thereof 
bf  deposit  or  pledge,  if  Che  bayer  or  pawnee  had  not  notice  that  such  penon  was  not 
the  true  owner.  So,  any  person  taking  goods  on  deposit  or  pledge  fbr  a  preexisting 
debt  from  the  party  in  poiaeasion,  witliout  notice  that  he  was  not  the  owner,  acqoiree 
the  right  that  was  in  the  person  making  tlie  deposit  or  pledge.  Any  pertoo  may 
accept  goods  on  any  such  document,  on  deposit,  or  pledge  fhim  any  factor  or  ageirt, 
with  knowledge  tliat  he  was  a  factor  or  agent,  and  lie  wit)  acquire  the  title  or  interest 
of  the  factor  or  agent.  And  any  person  may  contract  for  tlie  purcluue  of  goods  from 
any  factor,  agent,  or  consignee  in  possession  thereof,  and  make  payment  thereof  with 
knowledge  of  such  agency,  provided  the  contract  be  made  In  the  asual  conrse  <rf 
bo^eaa,  and  witliout  notice  of  any  want  of  authority  in  the  agent  to  sell  and  receive 
payment.  The  true  owi>cr,  prior  to  the  sale  or  pledge,  msy  recover  from  die  factor 
or  agent,  or  his  assignees,  and  from  the  buyer,  the  price  of  the  goods,  subject  to  hk 
right  of  se^oS  against  the  agent,  and  may  recover  the  goods  deposited  or  pledged  on 
repayment  of  the  money  or  restoration  of  the  negotiable  paper  advanced  on  aecority 
thereof,  and  on  payment  of  the  money  or  restorstion  of  the  negotiable  paper  advanced 
by  the  factor  or  agent.  So,  he  may  recover  from  any  person  any  balance  in  hand, 
being  the  produce  of  the  sale  of  the  goods,  aftei  deducting  tlie  money  or  ni-gotiable 
paper  advsnced  on  the  security  thereof. 

('>)  Fraudsandbreachesof  tnist  are  said  not  to  be  among  the  radical  defects  which 
will  absolutely  annul  the  title  of  the  subsequent  kno,^^  purchaser  i  and  Mr.  Brown 
hu,  though  I  think  mistakingly.  contended  that  cases  of  force  and  fear  stand  on  the 
same  footing,  for  I  apprehend  that  force  and  fear  will  destroy  the  contract  entirely. 
Brown  on  Sales,  3B6;  1  Bell's  Comm.  2S1,  2Se,  2ST,  289.  Mr.  Bell  shows,  from  the 
CTsos  which  he  cites,  that  It  is  not  cleariy  settled  in  what  cases  a  sale  by  a  pereon  in 
lawful  possession  will  bind  the  real  owner,  if  the  sale  be  fbunded  on  a  breach  of  trust 
Vu£<  infra,  6U.  note;    If  a  bulee  of  properly  for  a  special  purpose  selli  it,  the  teno 
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place  to  pursue  further  tliin  inquiry.  My  object,  at  present,  is 
only  to  show  how  the  right  of  the  true  owner  to  property  kept 
inoreasing  in  consideration  and  vigor,  with  the  progress  of  law 
from  rudeness  to  refinement. 

Title  to  property,  restii^  originnlly  in  occupancy,  ceased,  of 
course,  upon  the  death  of  the  occupant.  Sir  William  Black- 
stone  considers  the  descent,  devise,  and  transfer  of  property, 
political  institutions,  and  creatures  of  the  municipal  law,  and 
not  natural  righta ;  and  that  the  law  of  nature  suggests  that, 
on  the  death  of  the  possessor,  the  estate  should  become  common, 
and  be  open  to  the  next  occupant.  He  admits,  however,  that 
for  the  sake  of  peace  and  order,  the  universal  law  of  almost 
every  natiou  gives  to  the  possessor  the  power  to  continue  his 
property  by  will ;  and  if  it  be  not  disposed  of  in  that  way, 
that  the  municipal  law  steps  *  in  and  declares  who  shall  *  826 
be  heir  of  the  deceased,  (a)  As  a  mere  speoulalive  ques- 
tion, it  may  be  doubted  whether  this  be  a  perfectly  correct  view 
of  the  law  of  nature  on  this  subject  The  right  to  transmit  prop- 
erty by  descent,  to  one's  own  offspring,  is  dictated  by  the  voice 
of  nature.  (&)  The  universality  of  the  sense  of  a  rule  or  obliga- 
tion is  pretty  good  evidence  that  it  has  its  foundation  in  natural 
law.  (e)  It  is  in  accordance  with  the  sympathies  and  reason  of 
ail  mankind,  that  the  children  of  the  owner  of  property  which  he 
acquired  and  improved  by  his  skill  and  industry,  and  by  their 
association  and  labor,  should  have  a  better  title  to  it  at  his  death 
than  the  passing  stranger.  It  is  a  continuation  of  the  former  oc- 
cupancy in  the  members  of  the  same  family.  This  better  title  of 
the  children  has  been  recognized  in  every  age  and  nation,  and  it 

file  parcbiiwr  doM  not  acqaira  a  tbIM  title.  Wilklnian  v.  Ktng,  3  Camp.  836 ;  Hartop 
>.  Boive,  8  Atk.  t* ;  RarJman  v.  WUlcock,  9  Blog.  882,  note ;  Oalvln  v.  Bacon,  2  Fairt 
28;  ScoTj  on  Bailment),  79,  2d  ed.  But  IT  the  Tender  deltren  good*  with  the  inten- 
tion that  the  propcrtj  a*  well  ai  the  poiaenlon  ihalt  put,  a  bona  ^fidt  purchaier  from 
*  ftnudulent  rendee  will  hold  the  goodi.  Andrew  e.  Dietrich,  14  Wend.  31.  It  Ii 
•afflcient,  for  the  parpow  of  protMting  a  bona  fide  parcliawr,  that  the  owner  of  per- 
•oiMl  properly  confen  an  apparent  right  ofpropa-tji  upon  the  vendor,  a*  when  he  telli 
goodi  and  deliTen  poiaoarion,  allliough  the  goodi  were  obtained  from  him  frandn- 
kntly ;  and  lie  confert  an  apparent  right  of  dajwtai,  when  be  fnmithea  the  Tender 
with  the  externa]  i'ii<£c>a  of  luch  right,  or  where  a  bill  of  lading  la  lent  to  a  conugoee 
with  a  power  of  trantfer.    Saltna  e.  BTerelt,  20  Wend.  267. 

(a)  Comm.  il.  c  1,  lO-lS.  {b\  Qrotla*,  b.  %  &  7,  *eo.  S. 

(e)  Omni  In  la  oouemlo  omnloia  gentinm  lex  natom  ptitanda  eat.  Qc.  TnacnL 
QnaaL  Ub.  1,  c  1& 
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is  fouoded  in  the  natural  affections,  which  are  the  growth  of  the 
domestic  ties,  mid  the  order  of  Providence,  (d)  But  the  particular 
diatiibution  among  the  heira  of  the  blood,  and  the  isolation  and 
extent  of  the  degrees  of  consanguiaity,  to  which  the  right  of  suc- 
cession should  be  attached,  do  undoubtedly  depend  upon  positive 
institution ;  and  it  seems  to  be  the  general  doctrine,  founded 
on  the  history  of  all  natbna  and  ages,  that  property  in  land, 
when  such  property  began  to  exist  and  to  be  recognized,  was 
originally  vested  in  the  state  or  sovereign,  and  derived  by  gnuit 
to  individualB.  (e) 

3.  The  RiKbtai  of  All«natloiL  —  The  power  of  alienation  of  prop- 
erty is  a  necessary  incident  to  the  right  of  property,  and  was 
dictated  by  mutual  convenience  and  mutual  wants.  It  was  first 
applied  to  movables ;  and  a  notKin  of  separate  and  permanent 
property  in  land  could  not  have  arisen  until  men  had  advanced 
beyond  the  hunter  and  shepherd  states,  and  become  husbandmen 
and  farmers.     Property  io  land  would  naturally  take  a  faster 

bold  of  the  affections ;  and,  fi-om  t)ie  very  nature  of  the 
•  327    subject,  it  would  •  not  be  BUi;ceptible  of  easy  transfer,  nor 

BO  soon  as  movable  property  be  called  into  action  as  an 
article  of  commerce. 

Delivery  of  possession  was,  anciently,  necessary  to  the  valid 
transfer  of  land.  When  actual  delivery  became  inconvenient, 
symbolical  delivery  supplied  its  place ;  and  as  society  grew  in 
cultivation  and  refinement,  writing  was  introduced,  aud  the 
alienation  of  land  was  by  deed.' 

4.  Of  Etnmpttiary  Lawa.  —  The  gratuitous  dittpositioQ  of  land  by 
will  was  of  much  slower  growth  than  alienations,  iu  the  way  of 
commerce,  for  a  valuable  consideration ;  because  the  children 
were  supposed  to  have  a  right  to  the  succession  on  the  death  of 
the  parent ;  though  Giotius  considers  disposition  by  will  to  be 
one  of  the  natural  rights  of  alienation,  (a)  In  the  early  periods 
of  the  English  law,  a  man  was  never  permitted  totally  to  dia- 
inherit  his  children,  or  leave  his  widow  without  provision.  (6) 

((f)  ChHstiBn'i  notfi  to  2  B1.  Coram,  c.  1 ;  Ta;1or't  Elementi  of  the  Ciril  La«, 
619;  Toullter.  Droit  Civil  Pran^ia,  lit.  lSl-128. 
it)  GroiliM,  b.  2.  c.  2.  lec.  * ;  ib.  c.  S,  wc.  4. 
(a)  De  Jure  Belli,  b.  2,  c.  S.  mc.  U. 
(i)  1  SeeTM'i  Hi*t.  of  tbe  EnglUb  Law.  11.     Vidt  mfia,  Ir.  COS. 

I  See  IT.  441,  d.  1. 
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TeBtameats  were  iutroduoed  by  Soloa  into  the  Athenian  commoa- 
wealth  ia  the  case  id  which  the  testator  had  no  issue ;  and  the 
Boman  law  would  not  allow  a  man  to  disinherit  hie  own  issue, 
mi  et  neceitarii  hceredt»,  his  natural  and  domestic  heirs  or  chil- 
dren, and  their  deacendants,  without  assigning  some  just  cause  in 
his  will.  The  reason  of  the  rule  in  the  civil  law  was,  that  the 
children  were  considered  as  having  a  property  in  the  effects  of 
the  father,  and  entitled  to  the  manhgemeut  of  the  estate.  The 
qturela  inoffieion  teatamenti  was  an  action  introduced  in  favor  of 
the  children,  to  rescind  wills  made  to  their  prejudice  without 
just  cause.  But  the  father  could  change  his  estate  with  liis  debt, 
and  so  render  the  succession  unprofitable ;  and  the  children 
could,  in  that  case,  abandon  the  succession,  and  so  escape  the 
obligation  of  the  debts.  («) 

In  England,  the  right  of  alienation  of  land  was  long  checked  by 
the  oppressive  restraints  of  the  feudal  system,  and  the  doctrine  of 
entailments.  All  those  embarrassments  have  been  effectually 
removed  in  this  country ;  and  the  right  to  acquire,  to  hold, 
to  enjoy,  to  alien,  to  devise,  and  to  *  transmit  property  by  *  328 
inheritance  to  one's  descendants,  in  regular  order  and  suc- 
cession, is  enjoyed  in  the  fulness  and  perfection  of  the  absolute 
right.  Ever}'  individual  has  as  much  freedom  in  the  acquisition, 
use,  and  disposition  of  his  property,  as  is  consistent  with  good 
order  and  the  reciprocal  rights  of  others.  The  state  has  set 
bounds  to  the  acquisition  of  property  by  corporate  bodies;  for 
the  creation  of  those  artificial  persons  is  a  matter  resting  in  the 
discretion  of  the  government,  who  have  a  right  to  impose  such 
restrictions  upon  a  gratuitous  privilege  or  franchise  as  a  sense 
of  the  public  interest  or  convenience  may  dictate.  With  the 
admission  of  this  exception,  the  legislature  has  no  right  to  limit 
the  extent  of  the  acquisition  of  property,  as  was  suggested  by 
some  of  the  regulations  in  ancient  Crete,  Lacedsmon,  and 
Athens ;  (a)  and  has  also  been  recommended  in  some  modern 
Utopian  speculations.  A  state  of  equality  as  to  property  is 
impossible  to'  be  maintained,  for  it  is  against  the  laws  of  our 
nature  ;  and  if  it  could  be  reduced  to  practice,  it  would  place  the 
human  race  in  a  state  of  tasteless  enjoyment  and  stupid  inac- 
tivity, which  would  degrade  the  mind  and  destroy  the  happiness 

(c)  Dig.  20.  2.  la.     Vide  Infra,  ir.  CDS. 

(a)  AritL  rolUici,  by  GiUlu,  b.  2,  c  8;  Pottsr'i  Antiq.  ot  Or««ce.  L  167. 
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*829  of  social  life.  (_h')  'When  the  laws  allow  a  free  circula- 
tion to  property  by  the  abolition  of  perpetuities,  entail- 
ments, the  claims  of  primogeniture,  and  all  inequalities  of  descent, 
the  operatioa  of  the  steady  laws  of  nature  will,  of  tbemselvea, 
preserve  a  proper  equilibrium,  and  dissipate  the  mounds  of  prop- 
erty as  fast  as  they  accumulate. 

Civil  government  is  not  entitled,  in  ordinary  cases,  and  as  a 
general  rule,  to  regulate  the  use  of  property  in  the  hands  of  the 
owners,  by  sumptuary  laws,  or  any  other  visionary  schemes  of 
frugality  and  equality.  The  noUon  that  plairf,  course,  and  abste- 
mious habits  of  living  are  requisite  to  the  preservation  of  heroism 

(6)  Haninglon,  Id  hii  OuennR,  declared  an  Agrarian  law  to  be  the  foandaUoD  of 
Bcominoiiwealtfa;  and  be  undonbtedlr  alLuded  to  the  common  Inlerpretalion  «iad 
popular  Tien  of  the  Agrarian  lairi  in  ancicDt  Rome,  and  not  to  the  new  and  Jiut  Idea 
of  AL  de  Niebuhr,  that  those  hiws  related  only  to  leaaei  of  the  public  Landi  belonging 
to  the  >tale.  Hiatory  of  Rome.  ii.  IIG-ISI.  The  public  iandg  belonging  to  the  itste 
ID  endenl  Bome.  and  which  kept  enlarging  with  every  conqneit,  were,  In  the  eail^ 
periodi  of  iti  hiatory,  leaeed  out,  and  moitly  far  paitnntfe,  to  occupien  who  were 
tenanta  at  will  tn  the  itate.  And  aa  large  acceuioni  of  new  citlzeni  accrued,  there 
would  be  new  allotment!,  which  neceuarilv  inrolved  the  aacrifice  of  many  ezialing 
intereiti.  The  burgher*  or  patriciani  had  the  ezcluaire  nse  of  then  landi  while 
unallotted,  not  ezceediog  COO  jugera  to  each  individual ;  bat  when  they  were  divided 
hy  Afnvfian  Uwi  into  imal)  lota  for  cultivation,  the  plebeian  commooen  took  them, 
and  tbii  gave  the  Agrarian  law  inch  great  and  Jujt  popularity.  Dr.  Arnold  (Uiitory 
of  Home,  i.  160)  conclude!  that  "If  amongit  Kiebuhr'i  countleii  lervicei  to  Roman 
biltory  any  (ingle  one  may  claim  our  gratitude  beyond  the  rest,  it  ii  hia  eiplanatioa 
of  the  true  nature  and  character  of  the  Agrarian  lawt-"  Honteaquien,  in  bia  Spirit 
of  Lawt,  b.  6,  c.  S,  4,  6, 0,  freqnently  ii^cgeati  the  neceuitv  of  lawi  In  a  democnc/ 
eitabluhing  equality  and  fhugaiity.  All  tchemea  of  that  kind  are  eaaentially  viaionarjr, 
though  they  may  not  be  quite  ai  extravagant  aa  aome  of  the  reverie*  of  Jtouaiean, 
Condorcet,  or  Godwin.  In  the  code  of  lawi  compiled  by  King  JaUM,  in  1606,  for 
the  new  coloniea  in  America,  a  commnnity  of  property  and  Ubor,  for  five  yean  from 
tbe  tettlement  of  each  colony,  waa  eatabliabed.  Thia  wm  a  temporary  expedient; 
but  the  experiment  upon  tbli  theory,  In  the  colony  of  Tirgiaia,  proved  it  to  be  an 
intolerable  reilriction,  leading  to  idleneai  and  immorality,  and  to  be  deatroctlre  of 
all  the  ordinaty  motivea  to  human  Induatry.  (Stith'a  Hiatory  of  Virginia;  BohMt- 
aon'a  America,  b.  9;  Bsncroffa  Hiatory,  L  161.)  The  experiment  of  a  commnnit; 
of  laoda,  good*,  and  labor  at  New  Plymouth,  made  la  tlie  flrat  yean  of  the  colony, 
wai  found  tobeii^urioua  even  with  that  small,  simple,  and  pioui  band  of  emigrant*: 
and  the  inatita^on  of  aeparate  property,  in  1028,  had  a  ludden  and  very  beneficial 
effect  in  exciting  a  ipirit  of  industry.  (Morton**  New  England  Memorial.  98;  Bay> 
liet's  ICatorical  Memoir,  i.  120,  158.)  The  state  of  equaUty  does  not  suit  the  present 
condition  of  man,  and  wli*>neTer  it  has  been  attempted,  it  has  checked  civiliiation,  and 
led  to  immorality,  and  ''eitroyed  freedom  of  action  and  enjoyment.  Mr.  Tonng,  the 
learned  editor  of  the  Chronicles  of  the  Filgrlta  Father*.  Boston,  1841,  tay*  (84)  that 
the  Joint-stock  a*socialion  of  the  Pilgrim*  waa  a  partnenhip,  forced  apon  thmn  by 
nece**lty,  and  dissolved  aa  toon  as  possible,  and  that  there  never  was  any  oommnn^y 
of  good*  among  them,  a«  that  plirase  It  commonly  nitdentood. 
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and  pfttriotiam  has  beeo  derived  from  the  Roman  and  claseical 
writers.  They  praised  samptuary  laws,  and  declaimed  vehemently 
against  the  degeneracy  of  their  countrymen,  which  thej  imputed 
to  the  corrupting  influence  of  the  arts  of  Greece,  and  of  tlm 
riches  and  luxury  of  the  world,  upon  the  freedom  and  spirit  of 
those  "  lords  of  human  kind,"  who  had  attained  universal  empire 
by  means  of  the  hardy  virtues  of  the  primitive  ages,  (a) 
Bat  *  we  need  only  look  to  the  free  institutions  of  Britain  *  830 
and  ber  descendants,  and  the  prosperity  and  freedom  which 
they  cherish  and  protect,  to  be  satisfied  that  the  abundant  re- 
turns of  industry,  the  fruits  of  genius,  the  boundless  extent  of 
commerce,  the  exuberance  of  wealth,  and  the  cultivation  of  the 
Uberal  arts,  with  the  unfettered  use  of  all  these  blessings,  are  by 
no  means  incompatible  with  the  full  and  perfect  enjoyment  of 
enlightened  civil  liberty.  No  such  &tal  union  necessarily  exists 
between  prosperity  and  tyranny,  or  between  wealth  and  national 
corruption,  in  the  harmonious  arrangements  of  Providence. 
Though  Britain,  like  ancient  Tyre,  has  her  "  merchants  who  are 
priuoes,  and  her  traffickers  the  honorable  of  the  earth,"  she  stiU 
sits  "very  glorious  in  the  midst  of  the  seas,  and  enriches  the 
kings  of  the  earth  with  the  multitude  of  her  riches  and  of  her 
merchandise."  Nor  have  the  polished  manners  and  refined  taste 
for  which  Franoe  has  been  renowned  in  modem  ^es,  or  even 
the  effeminate  luxuiy  of  her  higher  classes  and  of  her  capital 
been  found  to  damp  her  heroism,  or  enervate  her  national  spirit. 
Liberty  depends  essentially  upon  the  structure  of  the  government, 
the  administration  of  justice,  and  the  intelligence  of  the  people, 
ud  it  has  very  little  concern  with  equality  of  property  and  fru- 
gality of  living,  or  the  varieties  of  soil  and  climate,  (fi) 

(a)  No  author  wm  more  diitingniihed  tbftn  Ssllnit  for  hii  eloquent  inrectiTei 
•|uiut  ricb««,  luxury,  and  the  sru,  which  he  coasiderad  as  baring  corrupted  and 
deHnijred  the  Romin  republic  Among  other  acquired  vicea.  he  taji,  the  Roouuu 
bad  learned  to  admire  itatuei,  picture!,  and  fine  wronght  plate.  Sal.  Cat.  c.  II. 
JiTenal  painted  the  mighty  eTiti  of  luxury  with  the  hand  of  a  maater.  In  a  latire 
leroted  to  the  deUoeation  of  extreme  profligacy,  he  relierei  himietf  foramoraentby 
■  brief  bat  lirely  (ketch  o(  the  pure  and  ru*tlc  Tirloesof  the  old  Roman*.  He  recnn 
t/ia  to  the  desolatloDt  of  wealth  and  laznry,  and  riiei  to  the  lottiaat  itraina  of 


Snviorannie 
Loxorla  Incnboit,  Ttctemqng  ulciadtur  oHwm. 

Bat.  6,  T.  391,  393. 
[h)  Tbt  lanptiiair  lawi  of  ancient  Borne  bad  their  oiighi  in  the  Twelve  Tablet, 
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*  331        *  Every  persoa  is  eotitled  to  be  protected  in  the  enjoy- 

ment of  his  property,  not  only  from  invasions  of  it  by  indi- 
viduals, but  from  all  unequal  and  undue  assessments  ou  the  pait 
of  government.     It  is  not  sufficient  that  no  tax  or  imposition  can 

Le  imposed  upon  the  citizens,  but  by  their  representatives  in 
"  332    the  legislature.     The  citizens  are  entitled  *  to  require  ihat 

the  legislature  itself  shall  cause  all  public  taxation  to  be 
fair  and  equal  in  proportion  to  the  value  of  property,  so  that  no 

which  controlled  the  wMtefulneBi  of  prodigntg,  and  anneceuarj  expendilure  at 
fnnerab.  Tlie  appetite  fbr  iuxnry  increowd  with  dominloD  and  ricliet,  and  aamp- 
tnary  lawt  were  ftom  time  lo  time  enacted  from  the  G66th  fear  of  tiie  city  down  to 
die  time  of  llie  emperora,  reatrnlning,  by  leverc  cliecka,  luxury  and  extraragincc  in 
dren,  fumkure,  and  food.  Tliey  were  abaurdly  and  idly  renewed  by  the  moit 
extrava)[ant  and  disaipnled  rulen  ,  by  Buth  conquerors  as  Sjlla,  Julius  CKiar,  and 
Augustus.  The  history  of  tliose  sumpinary  laws  is  Bi*en  in  Auliui  Getlint,  b.  2, 
c.  2i.  6ee  also  8uet. ;  i.  Csaar,  aec.  48 ;  and  T.  Arnold's  History  of  the  later  Roman 
Commonwealth,  c  4. 

During  tlic  middle  ages,  the  English,  French,  and  other  goTcrnments  were, 
equnlly  with  the  ancient  Hnmana,  aceusioTnud  to  limit,  liy  poiitiTc  lawa,  tlie  extent 
of  private  expenses,  enierininmenls,  and  dress.  Some  traces  of  these  sumptuary 
laws  existed  in  Franue  ns  lale  bs  the  beginning  of  the  last  century,  and  in  Sweden 
in  Die  latter  part  of  it.  HHtlam  on  the  Middle  Ages,  it.  23T  ;  Catteau'a  View 
of  Sweden;  Doilsley'i  Annual  Regiaier,  1767.  The  itnlnte  of  10  Etlirard  III, 
entitled  tialalam  ilt  cibariit  aiendii,  was  the  most  absurd  that  ever  was  enacted.  It 
prescribed  the  number  of  dishes  fbr  dinner  and  sapper,  and  theqnalitjr  ot  tlie  dishes. 
Dr.  Adam  Smitli,  in  hia  Wealth  of  Nations,  justly  considers  It  to  be  an  act  of  the 
highest  impertinence  and  presumption  for  kings  and  rulers  to  pretend  to  watcli  OT«r 
the  economy  and  expenditure  of  private  persons.  The  wnges  of  labor,  and  the  price* 
of  commodities,  and  economy  In  dress,  were  regulated  by  law  in  the  earliest  settle- 
mtnt  of  Mnauchusetts.  Wtnthrop's  Hist  of  New  England,  by  SuTage,  i.  31,  note  ; 
ib.  i.  IIB,  140,  143;  LnwBof  Massachusetts,  1641,  1817,  and  published  in  the  digest  of 
colony  slaluies,  1675.  Such  "good  onlers,"  lays  Hnbbard,  "  expired  with  tlieflrsl 
golden  age  in  this  world.  But  he  was  mistaken,  for  in  1777  there  was  a  report  aado 
by  a  committee  in  Congress,  recommending  to  the  sefentl  states  to  regulate,  by  law, 
the  price  of  Inbor,  manufactures,  and  [ntemnl  produce,  and  the  charges  of  innholders. 
Journals  of  Congress,  Norember  22, 1777.  In  pursuance  of  tlie  anggestion.  It  appears 
that,  in  177S,  there  were  acts  of  the  legialntures  of  Connecticut  and  New  York  (ami 
probably  of  other  stales)  limiting  the  price  of  labor,  and  the  products  of  labor,  and 
ta*em  charge*.  The  statute  of  New  York  was  suspended  within  three  months  after 
it  was  passed,  and  repealed  within  tlie  name  year.  Corporation  ordinances,  in  soma 
of  our  cities,  have  frequently  rcgtilated  the  price  of  meat  in  the  market.  Sndi  laws, 
if  of  any  efBcacy.  are  cnloulnted  to  destroy  tlie  atimulna  to  exertion ;  bnt  In  fiict  they 
are  only  made  to  be  eluded,  despised,  and  broken.  And  yet  the  Ngulation  of  price* 
in  tnns  and  taverns  is  still  the  practice  in  Kew  Jersey  and  Alabama,  and  perhaps  Id 
other  Mates;  and  tiie  rates  of  charges  are.or  were  until  recently,  established  in  thosa 
states  by  the  county  court,  and  affixed  up  at  hin*,  in  like  manner  as  the  rates  of  toll 
at  toll  gates  and  bridge*. 
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one  class  of  individuals,  and  no  one  species  of  property,  may  be 
unequally  or  unduly  atsessed.  (a) 

5.  or  TaxttUoD.  —  A  just  and  perfect  system  of  taxation  is  still 
a  deiideratum  in  civil  government ;  and  there  are  constantly  exist- 
ing well-founded  complaints,  that  one  species  of  property  ia  made 
to  sustain  an  unequitl,  and,  consequently,  an  unjust  prassure  of 
the  public  burdens.  The  strongest  instance  in  New  York,  and 
probably  iu  other  stat&i,  of  this  inequality  was  in  the  assessments 
of  taxes  upon  waste  and  unproductive  lands ;  and  the  oppres- 
sion upon  this  description  of  real  property  has  lieen  so  gi-eat  as 
to  diminish  exceedingly  its  value.  This  property  is  assessed  in 
each  town  by  assessors  residing  in  each  town,  and  whose  interest 
it  is  to  ext^^erate  the  value  of  such  property,  in  order  to  throw 
as  great  a  share  as  possible  of  the  taxes  to  be  raised  within  the 
town  upon  the  non-resident  proprietor.  The  unreclaimed  lands, 
which  the  owner  finds  it  impossible  to  cultivate  or  even  to  sell, 
without  great  sacrifioe,  and  which  produce  no  revenue,  are 
assessed,  not  only  for  such  charges  as  may  be  deemed  directly 
beneficial  to  the  land,  such  as  making  and  repairing  roads  and 
bridges,  but  for  alt  the  wants  and  purposes  of  the  inhabitants. 
The  lands  are  made  auxiliary  to  the  maintenance  of  the  poor,  and 
the  destruction  of  wild  animals ;  and  the  inhabitants  of  each 
town  have  been  leFb  to  judge,  in  their  discretion,  of  the  extent  of 
their  wants.  Such  a  power  vested  in  the  inhabitants  of  each 
town,  of  raising  money  for  their  own  use,  on  the  property  of 
others,  has  produced,  in  many  instances,  very  great  abuses  and 
injustice.  It  has  corrupted  the  morals  of  the  people,  and  led  to 
the  plunder  of  the  property  of  non-resident  landholders.  This 
was  carried  to  such  an  enormous  extent  in  the  county  of  Pmnk- 

(a)  Propcrtr  talien  and  apprnpriated  to  public  (uei  or  eueinenti,  si  hlghwRTt, 
brides,  tumpikei,  niilrowli,  and  the  erections  nrcesiary  or  incident  thereto,  and 
buildingi  fur  public  usei,  a«  conrt-liouies,  churches,  ichool-houaeB,  kc,  are  not  a 
proper  suliject  for  taxation,  and  are  ^encmll;  enempt  ai  being  worki  for  pnblic  use 
»n<l  benefit.  Inluibilanli  of  W.  r.  W.  R.  It.  Corp.,  4  Met,  G64.  The  conatitution  of 
ArkaniBi  declare!  a  Mund  principle,  in  laying  that  all  property  lubject  to  taialion 
(ball  be  taxed  according  to  its  value,  and  tbe  value  to  be  aicertnined  by  ln«ra  making 
the  iBine  equal  nnd  aniform,  and  no  one  apeciei  of  properly  ilinuld  be  taxed  higher 
than  another  species  of  property  at  equal  value.  Art,  0.  In  New  Hampibire,  the 
lair  gives  a  very  efBcient  power  to  tbe  collector  of  taxei.  The  collector  is  not  bound 
to  search  for  property  on  which  to  distrain,  but  if  the  party  dues  not  pay  the  tax  on 
due  notice,  tho  oollMlor  may  arreiit  hi*  person,  nntcas  he  prnducea  property  sufflden^ 
iod  with  an  indemnity  m  to  title,  if  required.    Kinsley  r,  Hxll,  »  N.  H.  190. 
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lin  as  to  awaken  the  attention  of  the  legislature,  and  to  induce 

them  to  institute  a  special  commission  to  inquire  iuto  the  frauds 

and  abuses  committed  under  this  power,  and  also  to  withdraw 

entirely  from  the  inhabitants  of  new  towns  the  power  of 

*  833    raising   money   by   assessments  upon   pi-operty  for  *  tlie 

destruction  of  noxious  animals,  (a)  The  ordinance  of 
Congress  of  July  13,  1787,  (6)  passeil  for  the  government  of 
the  northwestern  tenitory,  anticipated  this  propensity  to  abuse 
of  power,  and  undertook  to  guard  against  it  by  the  provision, 
that  in  no  case  should  any  legislature  within  that  territory  tax 
the  lands  of  non-resident  proprietors  higher  than  those  of  residents. 
There  is  a  similar  provision  in  the  constitution  of  Missouri,  and 
one  still  broader  in  that  of  the  State  of  Illinois.  It  is  declared, 
generally,  in  that  of  the  latter  state,  that  the  mode  of  levying  a 
tax  shall  be  by  valuation,  so  that  every  person  should  pay  a  tax 
in  proportion  to  the  value  of  his  property  in  possession. 

The  duty  of  protecting  every  man's  property  by  means  of  just 
laws,  pi'omptly,  uniformly,  and  impartially  administered,  is  one 
of  the  strongest  and  most  interesting  of  obligations  on  the  part  of 
government,  and  frequently  it  is  found  to  be  the  most  difficult  in 
the  performance.  Mr.  Hume  (o)  looked  upon  the  whole  apparatus 
of  government  as  having  ultimately  no  other  object  or  purpose 
but  the  distribution  of  justice.  The  appetite  for  property  is  so 
keen,  and  the  blessings  of  it  are  so  palpable  and  so  impressive, 
that  the  passion  to  acquire  is  incessantly  bnsy  and  active.  Gveiy 
man  is  striving  to  better  his  condition ;  and  io  the  constant 
stru^lea.and  jealous  collisions  between  men  of  property  and  men 
of  no  property,  the  one  to  acquire  and  the  other  to  preserve; 
and  between  debtor  and  creditor,  the  one  to  exact  and  the  other 
to  evade  or  postpone  payment ;  it  is  to  be  expected,  especially  in 
popular  governments,  and  under  the  influence  of  the  sympathy 
which  the  poor  and  unfortunate  naturally  excite,  that  the  impar- 
tial course  of  justice,  and  the  severe  duties  of  the  lawgiver, 
should,  in  some  degree,  be  disturbed.  One  of  the  objects  of  the 
Constitution  of  the  United  States  was  to  eitablish  jtutiee ;  and 
this  it  has  done  by  the  admirable  distribution  of  its  powers, 

*  884  and  the  *  checks  which  it  has  placed  on  the  local  legio- 

(a)  L.  N.  T.,  MM.  45,  c.2e,  lec.  0,  10, «.  1% 
(&)  Journali  o(  the  ConfedantioD  CoDgnu,  xU.  fH, 
(c)  Emv*.  L  86. 
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latioQ  of  tlie  states.  These  checks  have-  ^eady,  in  their  oper- 
atioD,  esseotially  cootributed  to  the  pxotection  of  the  rights  of 
property. 

&  Of  tbo  Claim  of  ImpioT«m«nU  of  Lands.  —  Goverument  is 
bound  to  assist  the  rightful  owner  of  property  in  leoovery  of  the 
possession  of  it  when  it  has^  been  uujustly  lost.  Of  this  duty 
there  is  no  question.  But  if  the  possessor  of  land  took  possession 
in  good  faith,  and  in  the  mistaken  belief  that  he  had  acquired  a 
title  from  the  rightful  owner,  and  makes  beneficial  improvements 
upon  the  land,  it  has  been  a  point  of  much  discussion,  whether 
the  rightful  owner,  ou  recovery,  was  bound  to  refund  to  him 
file  vdue  of  the  improvements.  This  was  the  question  in  the 
case  of  Qreen  v.  BiddU,  (a)  which  was  largely  discussed  in  tlie 
Supreme  Court  of  the  United  States,  and  which  had  excited  a 
good  deaJ  of  interest  in  the  State  of  Kentucky.  The  decision  in 
that  oase  was  founded  upon  the  compact  between  the  states  of 
Virginia  and  Kentucky,  made  in  1789,  relative  to  lands  in  Ken- 
tucky, and,  therefore,  it  does  not  touch  the  question  I  have 
soggested.  The  inquiry  becomes  interesting,  ]>ow  fax  a  general 
statute  provision  of  that  kind  is  consistent  with  a  due  regard 
to  the  rights  of  property.  The  Kentucky  act  of  January  81, 
1812,  declared  that  the  bona  fide  possessor  of  land  should  be 
pud,  by  the  socoessful  claimant,  for  his  improvements,  and  that 
the  claimant  must  pay  them,  or  elect  to  relinquish  the  land  to 
the  oooupant  on  beii^  paid  its  estimated  value  in  ito  unimproved 
state,  (ft) 

By  the  English  law  and  the  common  law  of  t^  country,  the 
owner  reoovers  his  land  by  ejectment,  without  beiDg  subjected  to 
the  condition  of  paying  for  the  improvements  which  may  have 
been  made  upon  the  land.  The  improvements  are  considered 
as  annexed  to  the  freehold,  and  passed  with  the  recovery.    Every 

(a)  8  Wbaaten,  L 

(t)  Thii  act  v  occafanl  law,  wm  held  hy  tha  Supreme  Conrt  of  the  Uidted 
State*  to  be  UDConititutionaL  The  legijlatare  of  KeDtnck}'  then  pacaed  the  act  of 
JaDnaif  7, 1B34,  with  a  riaw  to  counteract  the  dedilon  in  Qreen  d.  Biddle ;  and  It 
•nbjeetad  to  forfeitora,  without  ofBce  (onnd,  or  jadgmen^  all  patented  hmdi  of  more 
tbjwonehnndndacTei.nDleH  the  owner,  b7  the  lit  of  Augiul,  1826,  canted  a  ratable 
portion  of  tha  land  to  be  calUvaled,  and,  on  forfeiture,  tlie  title  wai  to  rest  <d  the 
MKupanl.  Thia  act  wa«  lirid  hj  [he  Keotnckj'  courti  to  irapoae  an  arbitrary,  unjni^ 
oppreaalTe,  and  ili^al  conditioD  npon  tlie  patenteci,  and  wna  Jn  riolation  of  tbaii 
granb,  and  anconititntional  and  void.  Gainei  b.  Biiford,  I  Dana  (K7.),  481. 
T<M,I1.-S9  [449] 
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possessor  mtikes  sach  improyements  at  his  peril.  («)     But  if  the 
owner  be  obl^ed  to  resort  to  chancery  for  assistance  in  the 

*  835   recovery  of  the  rents  and  *  profits,  Lord  Hardwioke  once 

intimated,  in  Dormer  v.  Fortescue,  (a)  that  the  rule  of  the 
dvil  law,  which  is  more  equitable  on  that  point  than  the  English 
law,  would  be  adopted  ;  and  consequently  the  bonce  Jidei  poasessnT 
would  be  entitled  to  deduct  the  amount  of  his  expense  for  last- 
ing and  valuable  improvements,  from  the  amount  to  be  paid,  hj 
way  of  damages,  for  the  rents  and  profits.  The  same  intimation 
was  given  in  the  Court  of  Errors  in  New  York,  Murrajf  v.  Q-ouver- 
neur  ;  (ft)  and  that  in  the  equitable  action  at  law  for  the  mesne 
profits,  the  defendant  might  have  the  value  of  his  improvements 
deducted  by  way  of  set-off.  These  were  extnkjudicial  dicta ; 
and  tliere  is  no  adjudged  case,  professing  to  he  grounded  upon 
common-law  principles,  and  declaring  that  the  occupant  of  land 
was,  without  any  special  contract,  entitled  to  payment  for  his 
improvements,  as  against  the  true  owner,  when  the  latter  was 
not  chai^eable  with  having  intentionally  laid  by  and  concealed 
his  title,  (c)  We  have  a  statute  in  New  York  relative  to  lands, 
in  what  was  formerly  called  the  military  tract,  which  declares 
that  the  settler  on  those  lands,  under  color  of  a  bona  fide  pur- 
chase, should  not  be  devested  of  his  possession  on  recovery  by 
the  real  owner,  until  the  former  had  heen  paid  the  value  of  his 
improvements  made  on  the  land,  after  deducting  thereout  a 
reasonable  compensation  to  the  owner  for  the  use  and  occapation 
of  the  land,  (d)     This  act  is  as  broad,  and  liable  to  the  same 

(c)  Fr«>r  c.  HvdeDbergh,  6  Johns.  272.  Thi*  i«  the  rale  In  tha  Scotch  Uw,  u  to 
improTemeat*  niBde  by  &  tenuit  for  biiacconunodAtioa.  I«id  SUir'i  InitilDtioiu,  L 
187,  ed.  1632. 

{a)  8  Alk.  134.  {h)  2  Jobni.  Cu.  441. 

(e)  The  •nggeatiotu  in  tha  cmm  rehrred  to  In  the  test  have  been  oonttdered  m 
forming  Jn»t  groond  for  mitigation  of  dtunigea  in  in  action  lor  the  meene  profit* ; 
mid  the  t«1ub  of  permnnent  improvemenU,  made  in  good  faith,  hu  been  allowed, 
in  the  extent  of  the  rents  and  profits  claimed  b;  the  plainiiS.  Hyllon  r.  Brown, 
[2  W«»h.  166,]  April,  1809;  Wharton'*  Dig.  tit.  Ejectment;  Jaiiton  e.  Loonia, 
4  Cowen,  188 ;  Ruffln,  C.  J.,  in  Dowd  r.  Fawcett.  4  Dot.  (N.  C.)  05.  A  court  of  eqoity 
on  a  bit!  fi)r  rent«  and  proflti,  after  a  recover;  at  law  against  a  tona/de  poawMor.lbr 
Tuluable  mntlderation,  will  allnir  for  beneficial  ImproTements.  Oreen  e>.  Biddlc^ 
e  Wheaton,  77-ei  ;  Bright  o.  Bo;d,  1  Story,  4T8,  496;  Mathewa  v.  Davi«,  ft  Bontpb. 
[Tenn  )  !I'24.  Judge  Green,  in  thii  lait  caae,  aaid  that  the  case  ot  Bright  v.  Bojd 
was  the  flnt  case  In  which  the  hotia  _fide  purchaser  wai  allowed  compenaatioii  •gainat 
the  true  owner  for  hit  beneficial  improTemeDti. 

(rf)  L,  N.  T.,  April  8, 1818,  c.  8a 
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objections  that  have  been  made  a^nst  the  Kentucky  statute. 
There  are  similar  etatate  proviitions  in  Maine,  Maasachu- 
•etts,  *  New  Hampshire,  Vermont,  Virginia,  Alabama,   *  SS6 
Ohio,  and  Illinois,  (a)  '  So  far  as  the  Btatate  in  New  Hamp- 

(a)  JoDM  r.  Cuier,  12  Mwi.  8t4 ;  SUt  of  Hus.  1807,  &  76 ;  Wlthlngton  c  Corej, 
SN.H.11&;  Brown  ir.  Storm,  4  Vt.  37 ;  Gmlg«  ir.  Ludd,  fi  Id.  266 ;  SUtnteiof  Ohio, 
tSSI,  p.261;  Bank  of  HMnillon  d.  Dudler'a  LeiiM,  2  Peter*.  4S2.  The  itoture  !■« 
in  Manwihiuetti,  New  Bunpiliire,  and  VGrtnout  ii  ualleJ  the  Btilerment  Law,  nnd  it 
it  mdmitled  id  2  Pick.  GOT,  to  hsre  altered  Che  common  law  in  Chii  respect.  In  tlie 
HuMchuetU  Beviwd  Statutel  of  18S8,  pt.  S,  tiL  8,  c.  101,  tC  Ii  prorided  genenlly 
in  the  writ  ot  entiy  npon  diueiain  f  nr  the  tecorerj  of  an  j  eitate  or  freehold,  that  the 
Imaat  ihall  be  entitled,  in  cane  of  Judgment  »g>in«t  him,  to  compenntion  for  the 
Taloe  of  building*  or  improTementi  made  by  him,  or  ilioie  under  whom  he  cUimi, 
prorided  he,  or  those  under  whom  he  clnimi,  had  been  In  patseiston  for  itz  jeart 
before  rait  bronght,  or  for  a  leu  time,  if  he  held  them  nnder  a  title  which  he  had 
raaaoo  to  believe  prnd.  The  amount  ii  to  be  aaseised  bf  the  Jarjr  on  lugjieition  on 
lecord  of  the  claim.  The  amount  allowed  ma;  be  eet  olT  ngainst  the  reoti  and  proflt*. 
The  demandant  mt;  alio  require  lo  have  the  Tnlue  of  the  land,  without  tlie  ImproTO- 
Bienti,aaceitdKcd,«]id  he  naj  relinquiih  the  land  on  beiujt  paid  thepiiM,M)d  whkh 
the  tenant  mini  pay,  or  loae  the  value  of  hii  ImproTemenla.  In  Maine,  it  la  held  that 
tMerncsff  are  DOt  an  intereit  in  land,  within  (he  statute  of  frauds,  and  they  pass  by  a 
painl  aasignment.  Lombard  c,  Ruggles.Q  Greenl.62.  The  statute  law  of  theseveral 
states,  allowing  the  bomtjide  occupants  entering,  under  the  Idea  that  the;  bad  pur- 
chased a  title  in  fee,  cnnflnee  the  claim  to  Che  value  of  the  inereate  of  the  land  by 
reason  of  the  improvements  made.  Tlie  slaCnte*  of  Olilo,  under  the  occnpying  cUira- 
ant  law,  allowaadeftndant  possessing  lands  nnder  claim  of  title,  as  well  for  his  improve- 
ments made  befbre  fab  title  commenced  as  tor  those  made  after.  Leasee  of  Tlavla  e. 
?'iwell,  18  Ohio,  SOS.  The  statute  of  Virginia  of  1B32  it  confined  to  the  case  of  lands 
lying  west  of  llie  Alleghany  Mountains,  and  it  is  confined  to  the  ima  fdi  occDpants 
of  land  nnder  govemment  grants.  So.  the  claim  on  the  i«rtof  the  defendant  to  have 
the  improrementa  ntsetsed,  and  psid  befbre  execution  Issues,  on  recovery  in  ejecl- 
■uent,  fa  conflned,  in  Alabama,  to  defendants  deriving  title  under  the  Uidted  Btates  or 

1  Impnvetnaia.  —  The  above  prinriplea  456.  But  it  hat  been  lield  that  the  legis- 
have  been  adopted  very  generally  by  the  lature  could  not  make  the  valae  of  the 
coartsoriegislatiuetof  tbeseverai  states,  improvements  a  personal  charge  against 
Boss  V.  Irving,  14  UL  171 ;  Whitney  v.  the  owner  of  the  land  and  authorize  a 
Biehardaon,  31  Vl  300;  Humphreys  v,  personal  judgment  against  him,  Childa 
BolCnnger,  3  Sneed,  ^8;  Ormond  d.  r.  Shower,  IB  Iowa,  261;  nor  could  it  give 
Haitia,  S7  Ala.  C09 ;  Love  d.  Shartaer,  81  tiie  occupying  (daimant  the  option,  after 
CbL487;  Uorton  r.  Sledge,  SQ  Ala.  478,  judgment  in  ejectment  agalott  him,  lo 
49B;  CaiT  p.  Whitney,  BO  Me.  8!S ;  Uar-  demand  payment  from  the  owner  for  his 
low  a:  Adsnw,  24  Ark.  109;  Howard  *.  tmprovementt,ortokeeptheland, paying 
Zsyer,  181^  AJI.40T;  Thonvenin  v.  I«a,  the  owner  its  unimproved  valoe,  McCoy 
M  Tes.  fil2-,  Jones  v.  Oravei,  21  Iowa,  v.  Orandy,  3  Ohio  SL  tGS^ 
474;  UoirisoD  c.  Robinaon,  81  Penn.  St.  See  Iv.  160,  n.  1,  (A). 


it  A  defendant  who  erects  improve-  suit  goes  against  liim.  Henderaon  v. 
■enta  on  land  pending  a  anlc  to  try  title  Ownby,  06  Tex.  647.  See  further.  Wood 
be*  to  at  the  risk  of  losing  tbem,  If  the     p.  Wood,  88  N-  V-  676. 
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shire  was  retrospectave,  and  extended  to  put  impraremeQts 
made  before  it  was  paused,  it  haa  been  adjudged,  in  the  Circuit 
Court  of  the  United  States  for  the  distriot  of  New  Hampshire,  to 
be  nncoQStitutional,  iaasmaeh  as  it  devested  the  real  owner  of  a 
vested  title  to  the  posseasion,  and  vested  a  new  right  in  the  occu- 
pant, upon  considerations  altogether  past  and  gone.  (6)  The 
statute  in  New  Hampshire  applied  only  to  cases  of  a  hona  fide 
possession  of  more  than  six  years'  standing,  and  only  to  the 
increased  value  of  the  land  by  means  of  the  improvements ;  and 
the  real  owner  is  allowed  the  mesne  profits.  The  justice  of  that 
statute  has  been  ablj  vindicated  in  the  case  of  Withiru/ton 
V.  Corey,  (c)  in  cases  not  within  the  reach  of  the  decision  in  the 
Circuit  Court  of  the  United  States. 

The  rule  of  the  civil  law  was,  that  the  htmce  fidei  possessor  was 
entitled  to  be  reimbursed,  by  way  of  indemnity,  the  expenses  of 
beneficial  im^vvemeuts,  so  far  as  they  augmented  the  property 
in  value ;  and  the  rule  was  founded  on  the  principle  of  equity, 
that  nemo   debet   locupletari  aliena  jactura.  (tf)     It  is   not   the 

ftSpuiMignnt  Toaliaiii'aDig.  I823,|i.47<X  In  TenuMMe  thercontigiMtoadbeTe 
to  Ihe  Merner  Englbh  rate ;  snd;  In  tbe  csra  of  NelioD  r.  AUeo  aod  Barrlt  (1  Terg. 
SeO),  It  WM  held  tlwc « lUtnte  of  1818,  s^jlag  to  ihe  deteuduit  IncJACtiDent,  tuataiuM 
tl>a  rightful  oimer,  the  Tilue  of  improTementa  made  upon  the  land,  wm  uncooiti- 
tntional  and  roid.  Bat  it  wai  admitted,  that  irpon  a  blU  in  equity  for  meue  proflta, 
after  a  Judgment  in  tjectment,  tbe  defendant  might  arail  himMlt  of  a  hamx  Jtdt  poa- 
•eaeion,  and  limit  the  aooount  to  tbe  oommeneement  of  the  auit,  proTtdtd  1m  wa* 
ignoraDt  of  all  tlie  &ctB  and  circunutancea  relating  to  hit  adverHry'i  title.  See  the 
prariaiaDt  of  the  act  of  1818,  Statute  Uw  of  TenneMce,  1830,  [9.  287,  S61 ;  and  aat 
the  acta  of  1707  and  IB06,  girlng  to  the  bona  fide  poeieMor,  under  color  of  title,  and 
duly  eTlcted  iy  better  title,  a  right  to  recorer  the  Talne  of  hia  improvementa.  Stat- 
Qte  Laws  of  Tennessee,  380.  On  the  other  hand,  t1i«  comralailoner*  appointed  tn 
reTlae  the  civil  code  of  PennBylcanla,  in  their  Report  In  Janaai7, 1886,  piopoeed  that, 
on  a  recovery  in  ejectment  of  tandi  against  a  defendant,  who  entered  and  held  and 
Improved  the  aame  vadit  color  of  title  and  with  good  faith,  he  might  anggeat  «piNi 
rerord,  in  thenatnreot  a  bill  In  equity,  liii  dalm  to  allowance  for  fab  Impro*ement«; 
and  if  the  court  ahonld  deem  tbe  facti  alleged  anflcient  in  eqi^ty  to  entille  him  to  the 
relief  tovght,  they  ahonld  hare  power  tn  afford  and  enfoive  it,  and  prDritlon  ia  taade 
fbr  tbe  caae.  The  Berlaed  Slatntei  of  Illinofa,  ed.  1838.  p.  416,  and  of  ladlaaa,  IStS, 
p.  261,  exempt  Ihe  person  oTicted  from  land  to  which  hii  record  title  ^ipeared  pUa, 
fVom  any  action  t)>r  neane  proflta  prior  to  notice  of  adTene  claima,  and  (hey  allow 
him,  on  erictlaD,  for  laaUng  and  Talnabke  improTemeota  made  bedbre  diw  notice,  OtM 
deducting  damagei  (if  any)  fbr  waate,  &c. 

(6)  Society  for  the  Propagation  of  the  Ooipel  e.  Wheeler,  2  Qall.  106. 

(e)  2  v.  H.  116. 

(^  Ug.*.  1.48.86;  bat.  3.  1.  80.  St;  Dig.  CO.  17,  BOS;  Gntfu,  b.  1  a.  M, M*. 
1,^8;  Fofl.  b.4.c.T,tee.  6;  Betl'tComm.  1S&,  wc.  6.%. 
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amooot  of  the  expeoaes,  strictly  so  conaidered,  bat  only  tJie 
Bmoimt  BO  far  as  they  avgmcmted  the  property  in  value,  that 
the  olaimaot  ought,  in  equity,  to  refund.  Bat  there  are  diffi- 
culties in  the  execution  of  this  rule.  The  expenses  may  have 
been  very  coatly,  and  beyond  the  ability  of  the  claimant  to 
refund,  and  he  may  have  a  'just  affection  for  the  prop-  *  S3T 
exty,  and  it  might  hare  answered  all  hia  wants  and  meaoa 
in  its  original  atate  without  the  improvements.  The  Romaa 
law  allowed  the  judge  to  modify  the  role  according  to  circum- 
stances, and  permitted  the  occupant  to  withdraw  from  the  land 
the  materiala  by  which  it  was  improved,  (a)  In  many,  and, 
indeed,  in  moat  cases,  that  mode  of  relief  would  be  impracticable  ; 
and  FotJiier  (b)  proposes  to  reconcile  the  intereats  of  the  several 
parties  by  allowing  the  owner  to  take  possesii^oa,  upon  condition 
that  the  repayment  of  those  expenditures,  by  instalments,  should 
remain  a  charge  upon  the  land,  (e)  There  are  embarrassments 
and  difficulties  in  every  view  of  this  subject;  and  the  several 
state  laws  to  which  I  have  alluded  do  not  indulge  in  any  of  these 
refinements.  They  require  the  value  of  the  improvements  to  be 
assessed,  and,  at  all  events,  to  be  paid ;  and  they  are  strictly 
encroachments  upon  the  rights  of  property,  as  known  and  recog- 
■ized  by  the  common  law  of  the  land.  There  were,  however, 
peculiar  and  pressing  circumstances  which  were  addressed  to  the 
equity  of  the  lawgiver,  and  led  to  the  pass^e,  of  thoae  atatutea 
in  reference  to  waste  and  uncultivated  lands  in  a  new  country,  and 
wh^e  the  occupant  was  not  liable  to  any  imputation  of  negligence 
or  dishonesty.  The  titles  to  snch  lands  had,  in  many  cases, 
become  exceedingly  obscure,  and  difficult  to  he  ascertained,  by 
reason  of  conflicting  locationa,  and  a  coui'se  of  fraudulent  and 
desperate  apeculatioti ;  and  it  is  impossible  not  to  perceive  and 
feel  the  strong  equity  of  those  provisions.  But  in  the  ordinary 
state  of  things,  and  in  a  cultivated  country,  such  indulgences  are 
unnecessary  and  pemioioas,  and  invite  to  careless  intrusions 
upon  the  •  property  of  others.  There  are  but  very  few  •  888 
cases  in  which  a  peraon  may  not,  with  reasonable  dihgence 

(a)  Dig.  e.  1.8a 

{b)  Traill  ilu  Droit  de  Propri^U,  d.  847. 

(ej  The  role  in  tlie  Romu  Ut*,  kUowIdb  to  the  bona  Ji^  poMCMOr  of  land  eom- 
penutioQ  for  hit  benefldal  repain  ud  tnelioratton*  eipeDded  npon  h[i  eatste,  ai 
■CBiaal  Um  liKtitful  claimant,  la  rerj  fully  and  lunedl;  dUettwod  in  th«  Amtrlean 
Joriit  and  Law  UaKaziiw,  Na  4,  art.  9  [vol.  11.1. 
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and  cautious  ioquiry,  discover  whether  a  title  be  clear  or  clouded ; 
and  caoeat  emptor  is  a  maxim  of  the  common  law  which  is  exceed- 
ingly conducive  to  the  security  of  right  and  title.  No  man  oaght 
to  be  entitled  to  these  extraordinary  beoefits  of  a  honce  fidd 
possession  of  land  unless  be  entered  and  improved,  in  a  case 
which  appeared  to  him,  after  diligent  and  fiuthful  inquiry,  to  be 
free  from  suspicion.  There  is  no  moral  obligation  which  should 
compel  a  man  to  pay  for  improvements  upon  his  own  land,  which 
he  never  authorized,  and  which  originated  in  a  tort,  (a)  The 
proviuions  of  the  Napoleon  Code  on  this  subject  have  been 
adopted  in  Louisiana ;  but  it  has  been  decided  by  the  Supreme 
Court  of  that  state,  that  a  bona  fide  possessor  ceases  to  be  one,  as 
soon  as  the  defects  to  his  title  are  made  known  to  him.  He  is  not 
necessaiily  in  bad  &iith  from  the  time  a  suit  be  commenced,  for 
he  still  may  have  a  confidence  in  the  goodness  of  bis  title,  (b)  ' 

7.  nie  RJebt  of  Govemmaat  to  ouimia  Property,  uid  conbol  tta 
I7s«.  —  But  there  are  many  cases  in  which  the  rights  of  property 
mast  be  made  subservient  to  the  public  welfare.  The  maxim 
of  law  is,  that  a  private  mischief  is  to  be  endured  rather  than  a 
public  inconvenience.  Qu  this  ground  rest  the  rights  of  public 
necessity.  If  a  common  h^^hway  be  out  of  repair,  a  passenger 
may  lawfully  go  through  an  adjoining  private  enclosure,  (e) 

(a)  i  Pelen,  101,  h.  p. 

(b)  In  LouiiUnft,  the  principle  of  compenfMian,  according  to  tbe  doctrine  oT  Ae 
Ronutn  law,  htu  been  «dopied ;  and  if  the  owner  ericti  a  bmafiie  powenor,  he  ha* 
hU  election  to  paj  him  the  ralne  of  the  material!  and  workmaoahip  emplojed 
in  putting  iatprovementi  on  the  propert7,  or  to  reimbnrae  him  the  enhanced  value 
which  thef  confer  on  It.  Civil  Code,  art.  406 ;  and  nntil  they  are  reimbuned, 
ha  has  a  right  to  retain  the  propenj.  lb.  3410.  Porter,  J.,  in  Daquin  p.  Coiroa, 
B  Martin,  v.  l.  (La.)  006,  616-6%;  Packwood  a.  Rir.hardwn,  1  id.  406.  It  ii  itated 
in  Pearce  v.  Frantnoi,  IS  La.  423,  that  bj  the  Spaniih  law  of  the  Partids,  tba  part/ 
ericted,  idwOur  ht  peatued  I'n  good  or  bad  faith,  waa  not  bonnd  to  deliTer  np  the  prem- 
iaei  to  the  owner  until  he  w««  rBimbaned  fbr  necenary  repain ;  and  Merlin  ( 1  B^per- 
tolre  de  Jnriiprndence,  verbo,  Am^iontion)  laja  down  tiie  aama  ai  a  Mttled  nila^ 
The  Code  Napoleon,  art.  1633,  declare*,  that  if  at  the  time  of  tba  eTlction  the  prop- 
artf  Mid  ha«  riaen  is  Talne.eTen  mtlumi  the  bugtr  having  canlribiiifd  tlurtia,  the  teller  ia 
bonnd  to  pay  him,  not  onlj  the  original  price  and  tlie  proflti,  but  the  amount  of  the 
value  above  tha  price  of  tite  tale,  even  though  the  event  which  had  quadrupled  the 
value  wai  not  and  could  not  be  foreieen.  Toullier,  titla  3,  dee  Contrati,  n.  2SS.  Thi* 
wai  alio  the  law  of  Iiouiiiana,  under  the  code  of  1808.  Succeailon  of  Dnnfoid,  II 
Rob.  (I^)  IBS. 

(c)  Abaorv.  French, 2  Show,  S8;Toung'a  Caie,  1  Ld.  Raj m.  725.    Thl«  prindplB 

1  Ace.  Oibeon  e.  HnlcUiw,  12  !>.  An.  646,  OTermllDg  Fearce  a.  Fnntnm,  dted  la 
note  (6). 
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So  it  itt  luwful  to  raze  houses  to  the  "  ground  to  prevent  *  389 
tJie  spreading  of  a  coufli^nitioa.  (a)  These  sie  cases  of 
urgent  necessity,  iu  which  no  aetioD  Uy  ftt  oommou  law  by  the 
individual  who  sustained  the  injury ;  but  private  pi-opeity  must, 
in  many  other  iDStances,  yield  to  the  geuersl  interest.  (£}  The 
right  of  eminent  domain,  or  inherent  sovereign  power,  gives  to 
the  legislature  the  control  of  private  property  for  public  uses, 
and  for  public  uses  only,  (c)  Roads  may  be  cut  through  the 
cultivated  lands  of  individuals  without  their  consent;  but  in 
New  York,  and  generally  in  the  other  states,  it  must  be  done  by 
town  officers  of  their  own  appointment,  upon  the  previous  appli- 

doM  not  api^y  to  the  cms  of  a  privMe  w*7.  The  right  ii  oonflaed  to  pablio  hlgfawaji 
out  of  repair.  Taylor  p.  Whitehead,  Doug.  745.  So,  an  entry  npoD  another'!  land 
may  be  juttifled  in  uaace  of  oremiUng  necetwty,  or  to  recover  property  carried  un 
anotlier't  ground  by  the  force  of  the  elenuoia,  without  the  owner"*  buit,  or  power  iv 
prareot  it  Cboke,  J.,  6  Ed.  IV.  7 ;  Doinat'i  CiTil  Law,  b.  2,  tit.  B,  wc  S,  an.  3, 4. 
See  infra,  KB. 

(a)  Dyer,  36,  b ;  2  Bultt.  61,  arg.,  and  Kreral  CMea  from  tlK  Tear  Booki,  there 
dted  ;  Ca«e  of  the  King'*  Prerogative  tn  Saltpetre,  12  Co.  13 ;  Hourc'*  Ci«e,  12  Co. 
68;  1  DftUat,  863,  M'EeMi,  a  J.;  Bolker,  J.,  in  GoTemor,  Ac  v.  Heimiitli,  4  T.  B. 
TflT. 

lb)  Id  the  city  of  New  Tark,  by  lUtute  (2  B.  L.  368),  In  cau  a  buildiDg  bo 
dwtroyed  by  order  of  the  city  magiatracy,  to  itop  a  conflagratioa,  the  diy  inuit 
liidemnify  the  owner,  unleai  it  be  a  cms  iu  wliich  the  building  wonld  have  heta 
imTitably  dealroyed  by  the  Are  if  it  had  not  twen  pulled  down  or  blown  up.  Mayor 
of  New  Torfc  ■>.  Lord,  17  Wendell,  28^  But  the  remedy  of  the  owner  ii  Mid  to  be 
limited  to  tbe  amoanl  of  tite  aiaeumeot  made  lUEoriJin;  le  d<  itoMU,  and  the  corpont- 
tioo  of  New  Torit  i«  not  liable  to  an  action  at  common  tait  for  compeoaaHon  for  tfae 
toN  of  property  *o  deetroyed  by  order  of  the  magiilracy.  RmmII  v.  The  Hajot  of 
New  Tork,  2  Denio,  4S1.  Tbe  remedy  under  the  act  doet  not  eiiand  to  allow  «  re- 
covery in  damage*  for  mercliandiie  in  the  building  when  deitroyed,  and  being  the 
property  of  a  third  perwn.      Stone  d.  Tbe  Blayor,  &c.  of  New  York,  aC  Wend.  167. 

(e)  Grotlu*,b.  l,c.  1,  Mce;  ib.b.2,  cI4,  lec  7 1  ib.  b.  8,  c.  19,  »ec  7 ;  o.  JK^ 
MO.  7 :  PuS.  b.  8,  c  5,  (eu.  7 ;  Bynk.  QnMt.  Jar.  Pub.  b.  3.  cl6 ;  Vattel,  b.  1,  o.  20^ 
•ec  244 ;  Etprit  de*  Loix.iil  )!03:  Oardtterr.  Village  of  Newborgh,  2John«.Cti.  162; 
Loaitville  C.  &  C.  Bailroad  v.  Cbappell,  1  Rice  (S.  C),  383.  Ce  Domalne  Eminent, 
n'a  lien  qae  dana  une  n^ceadtd  de  I'^taL  Puff,  par  Bwbeyrac,  ib.  Bteo*  publici  qui 
apparlieoDeut  k  I'tflat,  qui  doivent  lervir  pour  la  cnoiervation  de  I'ritat  I'appellent  le 
DomalM  de  I'ElaL  PnS.  ib.  tee.  &  Here  ihe  dittinction  la  dearly  marked  between 
the  tminemt  domiun  and  the  puMi'c  domain,  or  domain  tf  (Ai  itau ;  and  for  the  right*  of 
the  latter,  ai  veiled  in  tbe  United  Sutei,  *ee  i.  267.  But  M.  Proudhon,  In  hU  Traittf 
ds  Domaine  Pablic,  make*  a  material  *nbdiri>ioii  of  thla  aeoond  branch  of  domain, 
and  appliea  Ihe  public  dimiam  to  that  kind  of  property  which  Ihe  government  bolda  ae 
mere  trualee  for  the  uae  of  the  public,  *u<di  a*  pnbUo  hlghwayi,  navigable  river*,  tall 
■pring*,  ha.,  and  which  are  not,  a*  of  conrM,  alienable ;  and  tbe  domiun  af  lit  iWi, 
which  apjdle*  only  to  Ifaingi  in  which  the  state  haa  tbe  nme  abiolule  property  aa  aa 
iodividul  wonld  litve  In  like  caaea.    See  the  ADMrfoaD  Jniit,  six.  121. 
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Ofttion  of  twelve  freeholders ;  and  the  valoe  of  the  taads  and 
amoUDt  of  the  damages  must  be  assessed  by  a  jury,  and  pakl  to 
the  owner,  (d)  So  lands  adjoining  the  Nev  York  canals  were 
niade  liable  to  be  assumed  for  the  public  use,  so  far  as  was  neoes- 
saiy  for  the  great  object  of  the  canals ;  and  provision  was  made 
for  compensation  to  the  individuals  injured,  by  the  assessment 
and  payment  of  the  damages,  (e)  In  these  and  other  instances 
which  might  be  enumerated,  the  interest  of  the  public  is  deemed 
paramount  to  that  of  any  private  individual ;  and  yet,  even  here, 
the  Constitution  <^  the  United  States,  and  of  moet  of  the  states 
of  the  Unioti,  have  imposed  a  great  and  valuable  check  upon  the 
exercise  of  legislative  power,  by  declaring  that  private  property 
should  not  be  taken  for  public  use  without  just  compensatitMi. 
A  provision  for  compensation  is  a  necessary  attendant  on  the 
due  and  constitutional  exercise  of  the  power  of  the  lawgiver 
to  deprive  an  individual  of  his  property  without  his  ooDsent; 
and  this  principle  in  American  constitutional  jurisprudence  i> 
founded  in  natural  equity,  and  is  laid  down  by  jurists  as  an 
acknowledged  principle  of  universal  law.  (/) 

[d)  N.  T.  BeTued  Sututei,  I.  614,  615. 

(e)  The  datnagss  ma;  be  Miened  in  mj  equitable  and  fair  mode,  to  b«  proTlded 
hj  law,  withoDt  the  iDlerrentlon  of  ajuiy,  inumnch  m  trial  b?  jury  ii  onljraqiiNd 
on  liiuei  in  fact,  in  cirll  and  criminal  cases  in  courti  of  Jiutiue.  Beeknaa  r.  San- 
toga  and  Bchenetitadj  Railroad  Co.,  8  Palfe,  46;  Bonaparte  i>.  C.  A  A.  RwbtMd  Co., 
I  Baldtr.  C,  C.  205 :  Railroad  Cnmpan;  0.  Darii,  2  Der.  ft  Batt.  (N.  C.)  461.  464; 
Wn7ard  D.  Hamilton,  7  Ohio  [pt.  2|,  116;  Loniirille  C.  &  C.  Baitraad  v.  Chappell, 
lRice(8.C.(,  888. 

(/)  OnXiui,  de  Jore,  B.  t  P.  b.  8,  c.  IB,  lee.  7 ;  c  SO,  kc.  T ;  PnO.  de  Jan  Hat 
et  0«iL  b.  e,  0.  5,  iec.  8,  7 ;  Bjnk.  QumI.  Jur.  Pnb.  b.  2,  c.  16;  Valtel,  b.  i,  o.  90^ 
MC.  344 ;  Heinec.  Elem.  Jur.  et  Nat.  b.  2,  c  8,  tec.  17a  The  better  opinion  ia,  Ibat 
tbe  oompenialion,  or  oflbr  of  it,  mnit  precede  or  be  concurrent  with  the  MiiOM  and 
entry  upon  priTale  property  under  the  authority  of  the  itate.  Tlie  groTcmmenl  ii 
bovnd,  in  inch  caaes.  to  provide  some  tribunaJ  for  the  aiieaament  of  the  compenaatUm 
or  indemnity,  before  whiuh  each  party  may  meet  and  diicuM  their  dnimi  on  equal 
torma ;  and  If  the  ROTemment  proceed  without  t^lng  theae  atepa,  their  offlcera  and 
ageota  may  and  ought  to  be  reatralned  by  iqjunctloo.  The  procesa  of  injanctioti  wm 
granted  by  t)ia  Court  of  Chani:erytn  Garinern.  Villageof  Newbnrgh.aniMt  waa  alee 
•Detained  by  the  Sopreme  Court  of  LovUlana  In  a  like  caae.  2  John*.  Ch.  162.  Hatt. 
denon  a.  Mayor,  1^.  of  New  Orleant,  6  I^a.  410.  Tbe  Cl*il  Code  of  Loaialana, 
OTt  460,  had  declared  tliat  there  must  be  tlw  prtnioia  indemnity,  and  ao  did  tlM 
Code  Kapoleoa,  art  646,  and  t)ie  eonatitatlonal  charier  of  Loaii  XVIIL  The  prort- 
rioa  te  nur  American  eonetitotiom  I)  eawntially  tlw  aame,  though  not  In  tbe  aaaie 
MMd«  preciaely.  nn<l  h  would  aeem  to  require  the  nme  oonitruotion.  BeTCral  of 
then  declare  that  prlrate  property  (ball  not  be  taken  for  pnblia  aae  wUJutt  JiiU  cm- 
pm*athK  btbai  made.  Tbe  aettled  and  fundamental  doctrine  la,  that  ptrarnraent  iMi 
HO  rigH  to  take  prirat*  proper^  for  poblic  purpeeea  without  giTing  a  fM  twyaa 
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*  It  undoubtedly  must  rest,  as  a  general  rule,  in  the  wi»-  *  840 
dom  ot  the  l^ialatuie,  to  determine  vben  public  uses  re- 

liM ,-  Bad  It  MMBM  to  be  iweewwtly  Implied  thai  tb«  indcmiiitr  thanld,  In  cmm  which 
■rill  sAodt  of  it,  b«  pnvioiulj  Mid  aquiiablj  ucertMned,  and  ba  ready  for  reoeption 
cascarrently  Id  point  of  Ume  wtcb  the  actual  eiercUeof  tberiflit  of  eminent  domalD. 
Thla  point  wu  ably  diwinued  in  ThompMn  r.  Gnnd  Qnlf  R.  R.  and  BaaklDg  Com- 
panj,  S  Howard  (Hin.}.  240,  and  the  dedaion  waa,  tbat  tha  compeniatlon  mnM  pn- 
oeda  the  aelmre  of  prirate  property  for  pabUc  OMt.  Thli  waa  alao  the  opinion  ot 
Chancellor  Walnonli,  of  New  York,  In  Lyon  v.  Jerome,  24  Wend  497.  But  it  la 
DM  to  ke  iraderatood  tKat  a  itatnte  aaanming  private  property  tor  psbUe  porpoaet, 
withoBt  compeiKation,  ii  abaolntdj  Toid,  ao  ai  to  Rnder  all  persona  acting  In  ezecv- 
Uon  of  it  treapstaeia.  Some  of  the  Judicial  diela  aeem  to  go  that  length,  bnt  otben 
do  DM.  12  Serg.  ft  R.  S06,  872 ;  SO  John*.  746.  In  Caae  e.  TliompMn,  S  Wend.  0M, 
h  waa  held  that  oaithar  the  payment  nor  ttie  DHeiiment  need  precede  the  opening  ^ 
a  road  o*er  the  land  ot  an  indiTidoal.  The  compenntion  may  have  been  proTided 
for  wlthonteooitlMtlng  part  and  parcel  of  (be  act  itaelf,  and  I  think  the  more  reaaon- 
abte  and  praetleabla  conitrucUon  to  be,  that  the  atatnte  would  be  prima  fadt  good 
and  bIniUng,  and  sufficient  to  jnatl^  act*  done  noder  It,  nntU  a  party  waa  reitnined 
by  Jndieial  proeeaa,  founded  on  the  paramoent  antborlty  of  the  cobitltntloa. 

In  BoMparte  v.  C.  &  A.  Railroad  Co.,  1  Bald.  C.  C.  D.  8.  206,  it  wu  lield  that « 
law  taking  piivate  property  for  public  uie,  without  providing  Ibr  coapaniallon,  waa 
not  void,  for  it  may  be  done  by  a  inbaequent  law.  But  the  execution  of  the  law  will 
bt  enjoined  nntil  the  prorliion  be  made,  and  the  payment  ought  to  be  timnltaneoiM 
with  the  aotnal  appropriatlan  of  the  property.  It  ia  admitted  that  even  a  itatute 
franchiae,  ai  a  toll  bridge  or  road,  mnit  yield  to  the  aovereign  right  of  eminent  do- 
in^,  and  may  be  Impaired  or  taken  away,  and  appropriated  to  pnblic  una  whenerer 
the  public  exigenctea  require  it,  for  a  franchiee  ii  fixed  and  determinate  property ; 
bat  itmnat  be  on  thacondltionof  making  jnateompenMtioii  to  the  proprietara.  Etcb 
if  the  damage  be  merely  anutquailiid  or  mdinei,  as  by  the  creation  of  a  new  and 
rival  franchise  in  aease  reqidred  by  pnbUc  necessities,  the  same  compensation  is  dne, 
and  the  cases  of  Thurston  n.  Hancock,  13  Mass.  220,  and  Callander  u.  Marsh.  I  Piok. 
4)8,  are  erroneoos,  so  far  as  they  contraTene  such  a  palpably  clear  and  just  doctrine. 
It  A.  be  the  owner  of  a  mill,  and  the  legislature  aoUuriie  a  dlreralon  of  the  water> 
eouree  which  snppliea  it,  whereby  the  mill  is  ii^ored  or  ruined,  Is  not  that  a  cum»> 
qaentia]  damage  to  be  paid  for  1  The  solid  principle  U  too  deeply  rooted  in  law  and 
justice  to  be  shaken.  Gardner  v.  Village  of  Kewbur^,  2  Johns.  Cli.  162 ;  Story,  J., 
In  Charles  River  Bridge  e.  Warren  Bridge,  tl  Peters,  838,  041.  The>tiat  oompHuatioit 
to  the  owner  far  taking  his  property  for  public  nses,  without  hi*  content,  mean*  tbe 
DCinal  TBlue  of  the  property  in  money,  without  any  deduction  (br  estimalcd  profit  M- 
advantages  accruing  to  the  owner  from  the  pnblio  use  of  his  fwiperty.  BpeeuiatiTe 
adventagea  or  dissdvanlages.  Independent  of  the  intrinsic  valae  of  the  properly 
from  tiie  improvement,  are  a  matter  of  ael^off  against  each  other,  and  do  nM 
street  the  dry  cl^m  for  the  Intrinsic  Tslne  of  tlie  property  taken.  Jacob  v.  Cl^ 
of  Looisville,  9  Dana,  114.  In  Symonds  p.  City  of  Cincinnati,  14  Ohio,  147,  it  wm 
adjudged  that  it  was  a  oompetent  matter  ctf  defence  In  a  suit  for  compenaatloa 
for  the  valna  of  private  property  taken  Ibr  publio  nse,  to  ihow  the  increased 
beneflt  conferred  on  the  owner  by  the  appropriation,  as  a  set-oft  sgalnst  the  value 
of  tbe  property  taken.  The  case  was  ably  discussed,  and  Mr.  Justice  Read,  who 
dissented  from  the  declelon,  contended  that  the  owner  was  entitled  to  the  value  of 
hi*  properly  taken  wlthoat  tbe  dedoctlon  of  any  rcOeotliig  advantage.    In  Ballropil 
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quire  the  asBumptioii  of  private  pioperty ;  but  if  they  should  take 
it  for  a  purpose  not  of  a  public  nature,  as  if  the  legislature  should 

Compasj  v.  ZHrit,  2  D«v.  &  Batt  (N.  C.)  461,  it  wai  held  tliBt  parment  oT  the  com- 
penutiOD  ind  tlie  aueument  of  tbe  quaalum  miglit  be  made  aubcequently,  and  need 
not  necewarilj  preceda  the  entr;  and  poueuioo  under  tbe  atatuia  anthoritj ;  and 
that  tlie  legiilature  <tai  not  reitrided  to  a  mere  eawinent  in  tlie  piopertf ,  bnt  might 
lake  tlie  entire  interest  of  the  indiTidual,  if  it  deemed  the  pnblic  eilgeac}'  to  reqalre 
it;  and  that  thougli  a  railroad  companj  be  a  private  corporalitm,  and  iti  outlaja  anil 
emoiamenta  private  property,  yet  tlie  road  i)  a  public  bighiray  and  for  public  nwt, 
and  Ibe  abaolute  propert;  mat/  be  vetted  in  tlte  compaof .  The  qneitiona  in  thitt  c*m 
were  ablj  di*ciuied  in  the  opinion  delivered  by  C  J.  RulDn  j  and  if  the  doctrine  of 
the  court  ahould  be  deemed  ratlwr  latiludinary  in  reipect  to  the  legtslalive  riglit  of 
M&inent  domain,  it  la  to  be  obierved  that  tlie  conititation  of  North  Carolina  baa  no 
•xpreaa  provition  declaring  that "  private  property  aliall  not  be  taken  for  public  uae* 
without  just  compeniation."  Bnt  though  It  be  Dot  a  conatiCutioiio]  princltde,  yet  the 
principle  eiiita  with  atringent  force,  Independent  of  any  positive  proritiotl. 

There  i*  no  such  provision  in  Ibe  constitation  of  South  Carolioa;  and  it  wm 
accordingly  held,  after  an  able  discussion,  that  the  legislature  had  a  right  to  cause 
roads  to  be  opene*)*,  and  materials  taken  for  keeping  tiiem  in  repair,  wlihont  tlie  con- 
tent of  the  owner  of  the  private  properly,  and  without  making  compeasatlon. 
Several  of  the  judges  were  not  aatisSed  with  the  decision,  as  respected  the  absence 
of  compensation,  and  especially  in  the  delegation  of  such  power  to  the  commiaaion- 
en  of  roads.  The  opinion  of  Mr.  Justice  Iticliardaon,  in  support  of  the  duty  of 
making  compensation,  wa*  very  elaborate  and  powerful.  The  Stale  d.  Dawion, 
S  Hill,  100. 

Id  ancient  Rome,  such  respect  was  paid  to  the  rights  of  private  property,  that  a 
•cheme  of  the  cencora,  B.  C.  179,  to  supply  the  city  with  water  by  meana  of  an 
aqueduct,  was  defeated  by  the  reAisal  of  a  proprietor  to  let  it  be  carried  throngh  hia 
lands  ;  and,  at  a  subsequent  period,  the  senate  decreed  that  It  should  be  lawflil  to 
take  from  the  adjoining  lands  of  individuals  the  materials  requisite  for  the  repairs  ot 
luiueducti,  upon  an  ettimatt  of  l/it  vatat  or  (fonitujej  lo  be  made  £y  good  men,  and  diringi 
at  the  same  time,  tbe  least  poatible  injury  to  ilie  ownera.  When  a  private  liODse  wm 
Injured  by  a  public  road  or  aqueduut,  thv  Emperor  Tiberioa  paid  the  damage,  aa 
petition  by  tiie  parly  to  the  senate.  Tacit.  Ann.  b,  1,  }  T6.  8a,  in  London,  by  an 
act  of  PariUtment,  as  early  as  1&44,  the  corporation  at  tlie  city  was  invested  with  tbe 
power  to  enter  upon  anil  appropriate  private  property  requisite  for  the  purpose  of 
supplying  tbe  city  with  water ;  but  tbe  gronnd  needed  was  to  be  appraiaed  by  tiir** 
or  four  different  persona  appointed  by  tbe  lord  cliancellur,  and  to  be  pnid  for  within 
one  month  after  possesuon  taken.  See  King's  Memoir  on  the  Croton  Aqnednct, 
with  a  learned  and  very  interesting  Preliminnry  Rtssy,  Zfi,  27,  51. 

The  exercise  of  the  legislative  power  of  eminent  domain  wm  learnedly  diicnued 
in  the  case  of  Bloodgood  d.  M.  &  H.  Railroad  Company,  14  Wend.  51 ;  a.  c.  IS  id. 
1,  69;  and  it  was  held  by  the  court,  in  the  last  resort  on  error,  that  the  legtelktura 
might  anthoriKe  railniad  companies  to  enter  upon  and  appropriate  private  property 
tn  land  for  the  use  of  tlie  road,  so  far  aa  it  became  Indispensably  neceaaary  for  the 
pnrpoae  of  tbe  mad ;  pnaiidtd,  provision  be  made  in  the  act  for  the  ascesiment  and 
payment  to  the  owner  of  the  damages  incurred.  If  the  provision  was  made,  it  was 
held  to  be  sufficient,  and  that  the  damages  need  not  be  actually  aacertaioed  and  paid 
previous  to  the  entry  and  a)ipropriation  of  the  property.  Sea  also  Fletcher  v.  The 
Auburn  &  Sy.  R.  R.,  2G  Wend.  402, 461.  This  i«  tbe  conttruction  given  to  Engliali 
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take  the  property  of  A.  and  ^ve  it  to  B.,  or  if  they  should  vacate 
a  gtaut  of  property,  or  of  a  fiDochiM,  under  the  pretext  of  some 

•tatate*  in  like  cuea,  anil  freqnentlj,  mi  Loul  Denmui  obMrred,  tfae  amonDt  of  com- 
penuthm  csnnot  be  Mcertaincd  until  the  work  Ii  done.  Liiter  b.  Loblej,  T  Ad.  & 
EI.  121  Bnt  fn  Doe  d.  Georgik  R.  R.  &  B.  Com.,  1  Eellf ,  624,  It  irai  held  that  the 
lAit  to  tlie  propertj  Miumed  (or  the  road  did  not  pui  from  the  original  owner  until 
the  preicribed  compenution  was  acloallj'  mode.  And  in  lome  of  the  railway  act»  in 
Enitland,  the  com{»aj  U  prohibited  ft-om  entering  on  the  land  without  conunt,  nntil 
the  aicertatned  compenaatlon  U  piud  or  tendered.  So  in  Miwiuippi,  the  dainage* 
(or  land  taken  for  a  railroad  mast  flnt  be  paid,  before  the  right  to  the  nte  of  it 
becomei  reited.  Stewart  v.  B.  R.  CompMij,  7  8m.  &  M.  GOB.  It  reiU  with  tbe 
legiilatnre  to  jndga  of  the  caaei  which  require  the  operaliou  of  the  right  of  eminent 
domain,  and  it  maj  be  applied  to  tbe  caw  of  roadi,  tnraplkei,  railwajri,  canali, 
fcrriei,  bridge!,  Ac.,  prorided  there  be,  In  the  aunmption  of  the  proper^,  sTident 
utility  and  reaionable  accommodation  aa  respect*  the  public.  CottclU  d.  Myrick. 
8  Fidrf.  S22 ;  Dyer  n.  The  Tuwxloota  Bridge  Company,  S  Porter,  296 ;  Harding  s. 
Goodlett,  8  Terg.  41 ;  Chancellor  Waiworlh,  in  18  Wend,  li,  15.  The  Supreme 
Coati  of  Maaiaohuaetu,  in  Boiton  Water  Power  Co.  c  Boeton  and  Worcester  Rail- 
naA  Co.,  January,  1840,  28  Pick.  SBO,  held  that  tbe  right  of  eminent  domain  might 
be  eierclMd  in  the  caiei  of  franchiae  ai  well  aa  of  penonal  properly,  in  proper  cam, 
and  on  making  due  compeniaCion.  There  li  no  doubt  of  it.  Property  in  a,  franchlea 
ii  not  more  lacred  than  prirete  property  in  land  under  a  patent,  and  the  princi^ 
wai  declared  in  the  cue  at  Bonaparte,  abore  mentioned,  Tiie  docirloe  of  the  caaet 
in  14  and  18  Wendell  appear*  to  lettle  the  principle  of  constitutional  law  npon  a 
t«>sonab1e  and  practicable  foundation.  See,  also,  the  strong  and  clear  caie  of  Tbe 
Loniiville  C.  t  C.  Railroad  Co  r.  Chappell,  Sivt  (S.  C),  383,  and  of  Backus  b. 
Lebanon,  11  S,  II.  19,  to  tlie  lame  point.  But  ■  statute  Incorporating  a  company  to 
take  private  property  without  consent  of  the  owner,  for  the  conitructioD  oTa  bridge, 
uiwf  BULtinjf  no  pravUimt  for  hii  indimniiif,  is  uaconstltutioool  and  roid.  Thatcher  b. 
Dartmouth  Bridge  Co..  18  Pick.  601,  and  In  tbe  CMe  of  Stnnickson  i*.  Johnsons, 
3  Bar.  (N.  J.}  120,  the  erection  of  a  dam  acroesa  Davigable  water  by  an  inditidual, 
under  tbe  authority  of  a  statute  proTtdlng  no  remedy  to  the  owner  of  a  meadow 
oTerflowed  by  means  of  a  dam,  was  held  to  be  an  injury  for  which  the  owner  had 
his  remedy  by  action  for  damages.  And  In  Taylor  v.  Porter,  4  Bill,  140,  it  was  held 
that  the  prlrate  property  could  not  be  taken,  nor  a  prlrate  road  established  ibr 
prirate  we,  not  eren  by  a  l^slaiiTe  act,  without  tiie  consent  of  the  owner,  and  that 
■ny  statute  doing  it  was  unconttltulional.  It  can  only  be  taken  by  datute  for  piAlie 
nies,  and  not  even  then  without  Just  compensation  to  the  owner.  C.  J.  Nelson  dis- 
■ented,  on  tbe  groimd  that  the  laying  out  priTate  roads  over  the  land*  o(  others,  to 
accommodate  one  or  mai«  IndlTlduals,  and  without  (he  consent  of  the  owner,  wai 
within  tbe  right  of  emlDeot  domain,  and  jnstlfled  by  that  principle  and  by  imme- 
morial saage.  I  appre1>et»d  tbmt  the  decision  of  tbe  court  was  founded  un  Juat  prin- 
oiplei,  and  that  taking  prixata  property  for  pritalx  uw«,  without  the  consent  of  tiM 
owner,  U  an  abnie  of  tlie  right  of  emhicnt  domain,  and  contrary  to  fundamental  and 
constitntional  doctrine  in  tbe  Engiiih  and  Amerieaa  law.  See  mat,  IS,  and  note  (ft), 
tb.,  and  (he  cue*  npra  In  this  note,  and  eee  tbe  snbseqnent  note  (a).  The  recised 
consdtation  of  Kew  Tork,  ol  1846,  has  settled  thit  question  differently,  Ibr  it  declare* 
lha(  privalt  nadt  may  be  opeiwd  in  the  manner  to  be  prescribed  by  law,  but  tba 
person  to  be  benefited  miut  first  pay  (he  damages  to  be  assessed.     Art.  1,  {  7. 

The  prlndple  of  not  taking  private  property  fiw  public  neea,  without  dne  coin- 
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public  uae  or  service,  such  cases  would  be  gross  abases  of  tfaeil 
disoretloa,  and  fi-auduleut  attacks  on  private  rigbt,  and  the  law 
would  be  clearly  unconstitutional  and  void,  (a)  ^  y'     Real  prop- 

pentatioD  to  the  owner,  hu  become  i.n  acknowledged  one  in  the  Scotch  Imw,  and  ii 
to  be  found  in  the  Britiali  aUtute  of  1  &  2  Wm.  IV.  &  4S,  tdMiye  to  rotds  and  high- 
wBji.     Bell'i  Principle*  of  the  Law  of  Scatiand,  173, 174. 

(a)  Wilkinun  v.  Leland,  2  Peten,  063 ;  Hardiog  v.  Qoodlett,  S  Terg.  41 ;  Clm  of 
Albao}'  Street,  U  Wend.  149;  In  the  matter  of  John  and  Cberrj  Streets,  in  New 
Tork,  U  id.  659 ;  C.  J.  Parker,  in  Rice  o.  Parknun,  16  HaH.  830 ;  Norman  d.  Beui, 
^PuUie  fwi.  — (a)ltba»bmQMUd  that  except,  perhapa,  where  itaaetioDiaidearif 
whether  the  ohject  for  which  [iropertj  ii  eraaira,  or  wliare  there  ii  a  palpaUa 
taken  or  a  tax  impoied  ia  a  pnblio  uh  uiurpaUon  of  anthoritf.  Cooley,  Cooat 
mnat  be  determined  bj-  the  Judiclarj,  Llm.  c.  1,  lat  ed.  1S9;  note  to  Peoples, 
making,  of  ooone,  all  reaaotiabke  pre-  Salem,  fi  Am.  Law  Ke*.  148  af  at}.; 
aoinptiana  in  favor  of  tentative  act*.  Speer  v.  Blaitiville,  GO  Penn.  St  IGO; 
Talbot  E>.  Hudaon,  IS  Gray,  417 ;  opinion  Olmttead  d.  Camp,  S3  Conn.  bS2,  66S ; 
of  CooUq-,  J.,  People  ».  Salem, »  Mich.  Coram,  o.  Breed,  i  Pick.  480,  463 ;  Tide- 
402;  Sadler  n.  Langliam,  34  Ala.  311,  water  Co.  v.  Coaler,  8  C.  E.  Qreen  (N. 
Kl;  Horton  v.  Sqaankntc.  Ac.  Co.,  8  J.),  G18,  G21,  622;  cf.  67,  S8.  Jndge 
Am.  I^w  Reg.  v.  s.  179;  Baokhead  r.  Cooler,  in  &  IG  (Eminent  Dtmain). 
Brown,  26  Iowa,  MO ;  (Matter  of  Desna-  688,  tefera  to  the  settled  practice  of  fi«« 
vUle  Cemetery  Awn.,  66  N.  T.  669.]  But  goTernmenta  at  the  test.  Perhaps  it  i« 
it  haa  alao  been  laid  down,  and  It  would  on  thia  ground  that  the  mill  acta  hare 
•eem  to  be  the  better  doctrine,  that  oo  been  nutained  in  ao  many  aiatea.  z<  Olm- 
mch  queationa  the  discretion  of  the  legia-  atead  e.  Camp,  83  Conn.  G32,  662.  See 
latnre  caunot  be  controlled  by  the  court*,     Aah  r.  Cummings,  60  N.  H.  601 ;  Dorgan 


yi  Property  talcen  for  one  nae  cannot  see  Craig  v.  Rochester,  Ac.  R.  R.  Ca,  SB 
be  nsed  fbr  another  purpose  without  N.  T.  404),  it  cannot  allow  it  to  be  naed 
Buthoriljr  from  the  legislature.  Evergreen  for  a  steam  railway,  Bailway  Co.  e.  Law- 
Cemetery  Assn.  B.  New  Haven,  48  Conn,  rence.  38  Ohio  St.  41 ;  Perry  v.  N.  O.,  te. 
284;  HoggattD.  Railroad  Co.,  34  La.  An.  Ry.Co.,&5ALa.413;  norforarailwnf  lor 
624.  See  L.  S.  &  M.  S.  Ry.  Co.  b.  C.  t  carriage  of  I^eighl  tKtween  tlie  terminal 
W.  t  B.  R.  Co., 97  111.  606;  Matter  of  pointsonly,Carlii'.8ti)lwalerR.R.Ca,28 
Bocheater  Water  Comre.,  66  N.  Y.  413,  Minn.  873;  nor  for  other  purpoiea  having 

On  the  same  priudple  an  additional  no  connection  with  its  use  as  a  street, 

servitude  beyond  that  originally  contem-  City  of  Morrison  d.  Binkson,  ST  IIL  687. 
plated  in  Qie  taking  of  a  street  cannot  b«  As  to   whether  the  erection  of  tele- 

Imposed  without  additional  canipeii*atioii.  graph  line*  and  polea  on  a  afreet  amonnts 

Xbns,  while  a  city  may  allow  a  street  to  to  a  taking  of  private  property,  query, 

be  used  for  a  street  railway,  Atty.  Gen.  That  It  does  not,  see  Pierce  v.  Drew 

•.  Met.  a  R.  Co.,  126  Mass.  G1&;  Hiss  e.  (Mass.,  1684),  17  Rap.  306.    CMn,  Board 

Baltimore,  &&  R.  R.  Co.,  62  Md.  242  {bat  of  Trade  Td.  Co.  v.  Bamett  flU.,  Get 

zi  In  Lowell  v.  City  of   Boalon,  111  private  property  for  the  general  food. 

Mass.  464,  it  is  mamtained  by  the  cosrt  On  the  other  hand,  such  acta  are  b^ 

that  the  mill  acts  are  not  exercises  of  the  void  In  Ryeiwjn  c.  Brown,  36  Micdt.  388; 

power  of  eminent  domain,  but  of  Ihe  oon-  a.  o.  24  Am.  B.  GU  and  Bote. 
stUatioMal  power  to  regnlarta  the  vm  «t 
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eity,  and  the  rights  and  privileges  of  private  corporate  bodies, 
are  all  held  by  grant  or  charter  from  government,  and  it  would 

S  Watta  ft  S.  in ;  Variok  r.  Paige,  6  Paige,  116, 147,  169, 190,  a.  f.  Tke  <v(ni«n 
of  tbe  Tice-cliaucellor  in  tbe  lut  cate  cooUined  a  ([nrited  Tindication  of  the  conititn- 
tioDal  sanctity  of  priTate  propertj,  gainst  the  abuaei  of  the  right  ottmintai  domai». 
See,  also,  the  aide  atid  elaborate  opinion  of  Chancetltr  Bibb,  of  the  LooiiTille  Chiaceiy 
Com  in  Kentucky,  in  the  case  of  Apfilegats  and  Othen  v.  Lexington  and  Ohio  Bail- 
Pead  Oompany,  decided  In  November,  ISSB,  in  whit^  oaae  an  injunction  waa  granted 
after  argument,  enjoining  tbe  defendant*  from  ninning  can  and  cairiagea,  by  Meam 
0.  Boaton,  12  Allen,  223,  238.  But  see  Anderson  v.  Kema  Draining  Co.,  14  Ind. 
Sadler  v.  Langliam,  34  Ala.  311;  Tyler  IW.  — Abating  a  Qoiaance.  Dingiey  v. 
B.  Beacher,  44  VL  MB.  One  or  two  City  of  Boaton,  100  Haai,  544.  — Levees. 
Other  examplei  are  giTen  of  porpoiea  MithoS  u.  Carroitton,  13  La.  An.  186. — 
(or  wblcli  the  courts  have  supported  tbe  Schoolhoiuei.  Williams  v.  School  Sia- 
uerciaeoftbepowerof  eminent  domain,  tiict  6  in  Newfane,  33  TL  271.  So,  a 
—  The  D*e  of  the  government  of  the  bett«nneut  act  was  held  constitntional 
United  SlatM.  Reddall  e.  Bryan,  14  wbk;h  asseised  part  of  Uie  cost  of  a 
ltd-  444;  Bnrt  v.  Merdianls'  Ins.  Co.,  street  in  a  oity  on  the  abutten,  and  gave 
lot  U«*a.SfiO;  canfru,  Trombley  i>.Ham-  the  ownera  of  estates  at  which  parte 
|du«y,  38  Mich.  471.  —  Tbe  twneflt  of  were  taken  tlw  t^Uon  to  (uirender  the 
a  Davlgatile  canal  ontside  tbe  stale,  and  wlitda  to  the  city,  and  to  receive  tbe  ralae 
belonging  to  a  forrign  eoiporatfon.  Hat-  eatimalad  by  the  mayor  and  aldermen. 
ter  of  Townaend,  80  N.  Y.  171.  ~  The  Dorgan  v.  Boaton,  19  Alien,  328, 343.  See 
f«rlia)  taking  down  of  a  dam  to  reUeve  the  eaaea  dted  In  the  argnmenta.  Cf. 
oertain  meadows  trata  flowage.  Talbot  Coster  r.  Tide  Water  Co.,  8  C.  E.  Oraen 
e.  Badson,  tvpra.  —  Supplying  a  ^liaffe  (S.  J.),  54,  618;  Embwy  v.  Conner,  8 
irtth  p«re  water.    LnmlMtnl  >.  Steiims,  4    N.  T.  Bll. 

CMh.60.  —  8cwen  for  cities.  Hiidreth  b.  On  tbe  other  liand,  a  prirate  way  for 
LoweD,  11  Gray,  846.  —  Draining  swamps,     prirate  porpoae*   only  cannot  conadta- 

188S),  17  Bep.  440;  Dtuanbnry  ».  Unt.  United   SUtes,  but  not  In  the  state,  to 

XeL  Co.,  It  Abb,  N.  C.  440;  Soalhwest-  take  for  the  benefit  of  the  United  State*. 

«mILR.Co.n.8oatliweateni,fto.TeLCo.,  Ui^ted  Stalee  v.  Jcdm,  109  U.  S.  618; 

4«Qa.4&    See  past,  iiL  433,  n.l.  Kohl  v.   UdIimI   Slates,  »1   V.   8.  867; 

Tbe  queation  of  what  U  a  public  n«ei*  Darlington  f.  Uailed  Slates,  89    Fena. 

tor  tbe  coarta,  but  the  qneslion  whether  St.  382.     Comp.  Bnrt  v.  Merchants'  Int. 

the  necessity  for  the  taking  exists  Is  for  Co.,  106  Mass.   866.      See  further,   0^ 

the   legisUtore.      Matter  of    Deansville  merod    v.   H.  T.,  Ac.  By.  Co.,  13  Fed. 

Cemetery  Asni.,  66  S.  T.  569.    Aa  to  Rep.  STO. 

what  nsea  are  tnfiiclently  pnbllc  to  joa-         In  aome  statea  it  is  prorided  tbat  pr(- 

tify  tlie  exerdse  of  this  right,  see  further.  Tate  property  shall  not  be  taken  or  dam' 

Loan  Assodation  e>.  Topeka,  20    Wall,  e^if  (br  pnbllc  nee  wlthoatcompenaatloii. 

855  (taxation) ;  Lowell   e.   Boston,    111  Johnson  v.  Farkenbnrg,  16  W.  Va.  403 ; 

BUb*.    454;    Matter  of   Deansville,   Jic.  City  of  Elginn.Eaton.SS  I1I.5S6.   Corpo- 

Assn.,  66  N.  T.  660 ;  St  Helena  Water  rata  franchises  are  subject  to  the  exercise 

Co.  a.  Forbes,  62  Cal.  182.    A*  to  what  of  the  power,   /nn  Towanda  Bridge  Co.. 

eonatitutea  a  taking,  see  Lowell  r.  Boa-  91Peun.8tS16;Mel.CltyRy.Co.D.C.W. 

t«u,siq)ra;  Transportation  Co.  v.  Chicago,  D.  Ry.  Co.,  ST  lU.  317;  L.  S.  A  M.  S,  Ry. 

W  U.  S.  ftSe.     Tke  right  exist*  in  tbe  Co.  k.  C.  &  W.  L  R.  R.  Co..  97  VI.  506. 
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be  a  vioktiun  of  contract,  and  repngoant  to  the  Coitstitution  of 
tho  United  States,  to  interfere  with  private  property,  except 
under  the  limitations  which  have  been  mentioned. 

But  though  property  be  thus  protected,  it  vi  still  to  be  under- 

or  otbenriie,  npon  tlieli  rBJlroftd  along  the  innin  street  in  tbe  citj  cf  Lonttnll*.  It 
wu  uJjndKed  to  be  ■  uommon  nniiiknue,  witli  «pei:!sl  damage,  n  purpredure  aaiotmtisc 
toanuiunce,  and  a  diiturbance  of  paiietncDta  annexed  by  gntnt  to  prirate  eatalet,  asd 
of  prJTileget  aaunrcd  byttatute;  and  that  Dieriplit  of  eminent  domain  did  not  author- 
Ice  tlM  legislature  to  delegate  to  anj  pnTate  pcnon  or  cooipan;  tlw  lawful  powgr  of 
diaturbing  private  right  and  property  fur  tlieir  uurn  uae  and  emiilument.  But  thii 
decree  wae  nftemjirdB  reviewed  in  the  Kentucky  Court  of  Appenle,  atid  modiSed,  ind 
the  injunction  ngaintt  the  running  ul  carg  nn  llie  railway  on  Mnin  Street,  in  the  city 
of  Louisville,  by  the  Lexington  and  Ohio  Railroad  Company,  dluolTed.  The  Court 
of  Appeal!,  In  the  «trong  opinion  dellcered  by  Chief  Justice  Roberttoti,  declared  that, 
upon  the  facts  in  the  case,  tbe  running  of  railroad  cars,  by  hones  or  iteam,  through 
the  street,  whs  not  n.  nuisance,  bnt  conducive  to  (he  public  interest  and  prosperity  of 
lynilsvllle ;  that  the  legislature  could  constitutionally  exert  her  eminent  domain,  fti 
taking  private  property  for  public  nse,  through  the  inslruinentatity  of  a  railroad  com- 
pany ;  that  private  corporations,  establishing  turnpikes  and  r^lroada,  may,  In  this 
respect,  bo  deemed  public  agents,  nnd  may  tnke  prirale  property  for  pnblic  met,  ob 
milking  jntt  compensation  ;  that  no  I'onipensalion  wu  reqnisite  in  this  ease,  aa  the 
street  was  dedicated  to  public  uses,  and  the  milroad,  vrith  locomotive  steam  cars,  was 
no  DuisAnce  or  purpresture,  not  inconsistent  with  the  object  of  the  street,  irhicfa  was 
otlierwise  in  full  use  as  a  public  liighway  ;  that  (hough  the  grant  Trma  tlie  corpon- 
tion,  of  the  privilege  of  making  a  railway  througli  the  street,  might  be  productive  of 
some  inconvenience,  it  was  greatly  overbaUnccd  by  the  public  benefit  resulting  Aom 
the  use  of  (he  rail  cars.  Lexington  and  Ohio  Bailroad  d.  Applegale,  8  Dana,  ZW, 
Case  of  Philadelphia  and  Trenton  Kallroad  Company,  6  Wlianon,  26,  s.  f.  But  fai 
Cooper  f,  Alden,  Harr.  Ch,  (Hich.)  73,  an  Injunction  (o  stop  a  milroad  thningbs 
street  in  the  city  of  Detroit  was  granted.  The  rule  for  or  ngainst  such  a  right  may 
be  governed  by  the  circumstances  and  souod  discretion  of  the  case.  la  tba  ease  of 
Tlw  Hudson  and  Delaware  Canal  Co.  v.  S.  7.  and  Erie  B.  R.  Co.,  9  Paige,  8SS,  tbe 
remedy  in  chancery  by  Injunction  was  admitted,  if  tbe  construction  of  a  vailraad 
would  work  Imminent  danger  to  tlie  works  of  a  canal  company  previotuly  and  law- 
fully constnicted,  and  to  (he  use  of  tbem. 

ttonally  be  established  over  the  land  of  &c.,  Memphis   Freight  Co.  e.  Uemphlii 

another  against  his  consent    Supra,  SHE),  4  Coldw.  419. 

n.  [/);  Nesbitt  v.  Trumbo,  39  ItL   110;  (6)  On  the  qnestion  of  what  amounts 

Crear  o.  Crosily,  40  III.  175;  Dickey  v.  to  tfiking  n  man's  property,  a  serious  in- 

Tennison,  27  Mo,  87S ;  Sadler  v.  Lang-  (erruptinn  to  its  common  and  neccsaarf 

ham,  34  Ala.  311;  Bankhead  i>.  Brown,  a>a  hns  been  licld  to  be  so  in  many  in- 

26  Iowa,  640;  rmlra,  Pocopsan  Road,  16  stances.   See  Pumpelly  c.  Green  Bay  Co, 

Fcnn.  S(,  15.    Nor  can  land  be  (aken  for  13  Wall.  IM;  Ea(on  v.  B.,  C.  &  H.  R.  B, 

private  drains,  lUves  v.  Wood   County,  Gl  N.  H.  604.    In  the  latter  case  all  tbe 

8  Ohio  St.  83.^ ;  nor  for  the  manufacture  autliorities  are  elaborately  revlewMl  by 

of  cars  by  a  milroad  company,  Ridriilge  Smith. J.  ButcompareWeat  Brandi&S- 

V.  Smith,  84  Vt.  484 ;  cf.  Lance's  Appeal.  Canal  Co.  «.  >tnlliner,  08  Penn.  867 ;  Bel- 

M  Penn.  St.  16 ;  nor  for  a  freight  com-  linger  o,  N.  Y.  C.  R.  II.,  28  N.  T.  42.  See, 

pany  for  loading  and  unlonding  freight,  furlher,twoarliL-[es,19LawBep.24I,80I. 
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stood  that  the  lawgiver  has  a  right  to  presicribe  the  mode  and 
maDner  of  using  it,  so  far  aa  may  be  necessary  to  prevent  the 
abuse  of  the  right,  to  the  injury  or  annoyance  of  others,  or  of  the 
public.  The  government  may,  by  general  regulations,  interdict 
such  uses  of  property  as  would  create  nuisances,  and  become 
dangerous  to  Uie  lives,  or  health,  or  peace,  or  comfort  of  the  citi- 
zens. Unwholesome  trades,  slaughter-houses,  operations  offensive 
to  the  senses,  the  deposit  of  powder,  the  application  of  steam- 
power  to  propel  cars,  the  htiilding  with  combustible  materials, 
and  the  burial  of  the  dead,  may  all  be  interdicted  by  law,  in  tlie 
midst  of  dense  masses  of  population,  on  the  general  and  rational 
principle,  that  every  person  ought  so  to  use  his  property  as  not  to 
injure  his  neighbors,  and  that  private  interests  must  be  made 
subservient  to  the  general  interests  of  the  community.  (6)  ^ 

(S)  Puff.  b.  8.  c.  5.  B«.  Si  V«tte1,b,  1,  e.  20,  kc.  2i8,  256;  Cowp.  2M;  Com. 
IK)(.  tit.  By-Lawi  [B.|;   WUIei,  888;  CosCm  b.  The  Corpontlon  of  Mew  York, 

*  Feliet  Fover.  — Tbis  power  of  the  fire  commantcatEd  by  kd  engine,  Ljman 
gi>*emin«it  fa  now  called  the  poLce  e.  Btnton  iWorcegterB.R.,  1  Ciuh.  288; 
power,  and  ia  dJicuMed  at  length  in  c  IS  or  a  liabilitj  (or  negligently  causing 
»f  Couley'a  Const iCutional  Limiutiona,  death,  B.  W.  R.  K.  v.  I'aulk.  24  0«.  850; 
See  Thorpe  v.  Rutland  £  Burlington  Boston,  Concord,  k  H.  H.  K.  v.  State,  32 
E,  R.,  ST  Vt.  KO.  But  acU  which  can  N.  H.  216.  The  most  renarkable  catet 
obIj  be  JustiBed  on  the  groaiid  that  they  as  to  the  exercise  of  tliis  power  are  those 
are  police  regnlationa,  muat  be  so  clearly  ariiing  out  o(  tlie  liquor  lawa  Such  laws 
neeesaary  to  the  safety,  comftirt,  a^  well,  do  not  interfere  with  the  power  nf  Con- 
being  of  society,  or  so  Imperatively  re-  gress  to  regulate  i-ommerL-e,  if  they  pro- 
qntred  by  the  public  necessity,  tliat  tliey  hihit  tlie  sule  of  inipnrled  liqror  only, 
most  be  taken  to  he  inipMedly  excepted  when  it  has  passeii  out  nf  the  linnda  of 
from  the  words  of  [he  const Itutinnnl  pro-  the  importer,  or  when  the  originfil  pack- 
hibition.  People  v.  Jnckson  &  M.  llank  ages  hare  been  broken  up  by  him,  see 
B.  Co.,  9  Mich.  286,  SOT ;  Slate  d.  Noyes,  1.  430,  n.  1 ;  nor  will  iliey  be  held  Invalid 
47  He.  I8Q.  To  this  extent  new  duties  so  far  as  they  tend  to  prevent  the  pei^ 
or  liabilltie*  may  be  imposed  on  corpora-  fnrmance  of  existing  contracts.  People  v, 
tlona,  although  Dot  mentioned  in  their  HBw!ey,S  Mich.  830;  Rpynolda  c.  Geary, 
charten;  such  aa  to  fence  a  railroad,  27  26  Conn.  179;  nor  aa  depriving  persona 
Vt.  140;  New  Albany  &  S^ilem  K.  R.r.  of  liberty  or  property.  Metropolitan 
Tilton,  12  iDd.  8 ;  Ohio  &  Hiss  R.  R.  t.  Board  of  Exoi>e  ».  Barrie,  34  N.  T.  667 ; 
McClelland,  2S  III.  140 ;  or  a  liability  for     BUir  e  Forehand,  100  Maaa.  136.  zi 

x'  The  police  power  cannot  be  bar-  97  U.  S.  25.     For  ftirther  cases,  see  Kipra, 

IP^ned  away  by  the  legislature,  and  cor-  4S9,  n.y'.419,  n.  1  and  notes ;  Sawyer  e. 

porationa  aa  well  aa  individuals  are  subject  Davis  (Mass..  1884).  17  Rep.  SOU  ;  Bass  ■. 

to  it.     Hence  the  right  to  manufacture  The  State,  S4  La.  An.  404 ;   State  t>.  Cas- 

liquor  may  be  talcen  away  from  a  coi^  sidy,  22  Minn.  812 ;  I^he  View  r.  Rose 

poration  formed  for  the  purpose  nf  such  Hill  Cemetery  Co.,  TO  111.  IQl ;  Railroad 

manvEacture.    Beer  Co.  n.  Maisnchusetis,  Co.  t.  Fuller,  17  Walt.  660. 
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t  Coven,  686 ;  The  Sute  b.  Tupper,  Dudley,  Law  &  Eq.  (S.  C.)  136.  la  tbc  ciM 
or  Turner  v.  The  Trtuteei  of  the  VilUfce  of  Albion,  6  Mill  (N.  T.),  12],  it  wai  held 
that  ■  bowling  alle;  kept  for  gti\ii  or  hire  tn  the  vilUge  «u  •  nuisance  at  rommoB 
law,  and  ereclioni  of  every  kind,  ftdapied  to  iporle  or  ■mneementt,  harlng  no  nwfkl 
end.  Mill  nolorioiulf  fitted  up  and  continued  ia  order  to  make  a  profit  for  the  owner, 
were  nuiiances.  They  were  leniplalioni  to  idleness  and  diisipation,  and  apt  to  draw 
together  great  nomben  of  disorderly  peteons.  Tlie  obwrTations  nf  the  court  ware 
oxceedin^lj  stringent,  but  wholesome,  and  the  doctrine  and  caeet  of  1  Hawk.  P.  C 
c.3Si,S6;  Hall's  Case,  1  Mod.  7Q  i  X  Keb.  B46;  Rex  n  Dixon.  10  Mod.  SS6 ;  Bex  v. 
Higginson,  2  Burr.  1£S2 ;  Rex  d.  Moore.  8  B.  &  Ad.  184 ;  Nolin  tr.  U.  and  Aid.  of 
Franklin,  4  Terg.  1G3.  >vere  r«ferTed  to  with  spprobation.  So  If  a  mill^am  be  ■ 
nuisance,  it  may  be  restrained  by  Injunction.  S  Ired.  Eq.  (N.  C.)  SOI.  [So  as  to  « 
cattle  slaHoD.  Truman  v.  London,  &c.  Ry.  Ca,  S6  Ch.  D.  iSa.]  Bnt  a  person  taaj 
not  enter  npoa  anolber'a  land  to  abate  a  nuisance,  withont  a  previaus  notice  or 
reqneit  to  the  owner  of  the  laud,  except  under  special  circumstance*.  Jones  v. 
Williams,  11  M.  t  W,  176.  As  the  Constitution  of  the  United  Sutes,  and  tlia 
coiiftitations  of  several  of  the  state*,  In  terms  more  or  lees  conprahendre,  dedare 
the  light  of  tba  people  to  keep  ind  bear  arms,  it  has  been  a  subject  of  grave  diamia- 
sloD,  in  some  of  the  state  courts,  whether  a  statute  prohibiting  persons,  when  not  on 
a  Journey,  or  as  travellers,  from  Ktaring  or  amjing  conetaifd  iBeapoiu,bt  constitutional. 
There  has  been  a  great  difTerence  of  opinion  on  the  qneitton.  In  Eentnckj,  Ten- 
nessee, and  HIsdssippi,  the  decisions  are  understood  to  be  sgainat  the  validity  of  the 
prohibition,  whereas  tn  Indiana,  Alabatna,  and  Arkania*.  tliey  are  In  favor  of  IL 
(Bliss  V.  The  Commonwealth,  S  Littell.  96;  The  Suta  r.  Beid,  1  Ala.  {k.s.)01S; 
The  State  v.  Mitchell,  S  Blackf.  320 ;  The  Bute  ■>.  BuBard.  4  Ark.  la)  In  Tenne«> 
•ee  there  U  a  statute  law  nf  a  peiMl  c^araAter  sgalnet  wearing  the  bowie-knife,  but 
none  against  carrying  firearms.  The  statute  in  Oeor^  Is  1>roader  and  more  estea- 
dvw.  HatchkiM*s  Code  of  Laws.  788.  But  In  Georgia  Ute  statute  ptiAibitlon  haa 
been  adjudged  to  be  valid  so  far  as  it  goes  to  suppress  Ibe  wearing  of  anns  scerWf, 
bnt  unconstitutional  so  far  a*  it  prohtbita  the  bearing  or  carrying  arms  opmlf.  ITunn 
m.  Btate  of  Georgia,  1  Kelly,  343.  A*  the  practice  of  carrying  ctmoealed  weapooa 
ba*  been  often  «o  atrodonsly  abused,  it  wonld  be  very  desirable,  on  principles  of 
public  policy,  that  the  respective  legislatnrea  sbonjd  have  the  competent  power  to 
•ecnre  the  public  peace,  and  guard  against  peraoDal  vit^nca  by  lucb  a  pracaittioBaqr 
(covisioB. 
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LECTURE  XXXV. 


OF  THE  NATUBS  AND   TASIOUB   KINDS  OF  PERSONAL  PROPfStTT. 

Pbbsonai.  properly  usually  consistB  of  things  temporaij  and 
morable,  but  includes  all  subjects  of  property  not  of  a  freehold 
nature,  nor  descendible  to  the  heii-s  at  law.  (a) 

The  division  of  property  into  real  and  personal,  or  movable  and 
immovable,  is  too  obvious  not  to  have  existed  id  every  system  of 
muuioipal  law.  Except,  however,  in  the  term  of  prescriptJon,  the 
civil  law  scarcely  made  any  difference  in  the  regulation  of  real 
and  personal  property.  But  the  jurisprudence  of  the  middle  ages 
was  almost  entirely  occupied  with  the  government  of  real  estates, 
which  were  the  great  source  of  political  power,  and  the  founda- 

(a)  It  Inclndn  not  onlj  everything  movable  luid  tangible  which  cin  be  the  (ulyect 
of  propert;^,  bat  maj  include  thingi  qiiAsl-moTable,  u  tenants'  fixturei,  and  qaaii- 
Imnglble,  H  choiei  in  action.  Spontaneotu  prodactioni  and  fruits  of  tbe  earth  while 
nagatheied,  are  conildered  as  belonging  to  the  fceehold,  and  descend  to  Che  heir. 
Com.  Dig.  tit.  Btens,  H,  3;  but  thej  are  liable  to  distress  for  rent  and  on  execution  aa 
chattels.  See  I'n^,  iil.  477, 479.  The  prodncts  at  annnal  planting  and  cultiTation,  or 
thajhutat  induUria,  as,  fbr  Instance,  a  growing  crop,  are  also  lo  tar  deemed  penonal 
property  that  tbe7  may  be  diitrained  or  sold  by  the  owner,  or  talien  on  execnlkin  m 
such.  Craddock  B.  Riddlesbarger,  2Dana  (Ky.).  206,  207.  Vidt  infiu,  iv.  *tn,  Oi, 
as  to  tbe  rule  on  that  snl)ject  l>etween  vendor  and  vendee.  Share*  In  bank  and 
Other  oorpontions,  with  a  capital  apportioned  in  sliarea  atsignabte  for  public  accotn. 
modation,  but  holding  real  eatate,  are,  neverthetesi,  persona]  iiroperty,  and  tiiia 
is  tlie  general  doctrine  of  American  law.  Hilliard'i  Abr.  c.  1,  see.  IS ;  and  caset  in 
Massachusetts,  Rhode  Island,  North  Carolina,  and  Ohin,  aro  cited  to  show  it.  Thej 
were  so  made  by  statute  In  Connecticut,  in  1818,  though  In  Kentacky  they  have  been 
■djndged  to  be  real  estate,  aa,  see  ii^ra,  iii.  46B,  n.  And  so  they  were  In  Connecttea^ 
prior  to  the  statnte  of  tliat  state,  u,  see  Welle*  v.  Cowlei,  2  Conn.  GQT.  In  England, 
shares  in  oompanle*  acting  on  land  exclniively,  as  railroad,  canal,  and  tumj^k* 
companies,  are  held  to  be  real  estate.  Pr7ba(ter  v.  Bartholomew,  2  P.  Wms.  121; 
Burkertdge  v.  Ingram,  2  Ves.  Jr.  662.  In  this  last  case  the  vexed  question  waa 
elalurately  discussed,  whether  such  an  interest  was  real  or  personal  estate.  Sharet 
in  canal*  and  railroails  are  said  to  be  generally,  though  not  always,  personal  property, 
and  they  are  In  England  made  personal  by  Beverat  acts  of  Parliament.  Willtam* 
on  the  Principles  of  Real  Property,  int.  ch.  The  American  doctrine  U  Uie  most 
convenient;  and  corpoTations  of  the  nature  alluded  lb  jire  generally  created  with 
a  declaratlMi,  tn  tlie  charter,  tliat  the  sbarea  are  to  be  regarded  ai  penonal  ettatft 
VIW,  i:.  — 80  [466] 
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tioQ  of  fendal  grandear.  In  couBeqnence  of  this  policy,  a 
*  841    technical  and  very  artificial  *  syatcm  was  erected,  upon 

which  the  several  gradations  of  title  to  land  depended. 
Chattels  were  rarely  an  object  of  notice,  either  in  the  treatises  or 
reports  of  the  times,  prior  to  the  reign  of  Henry  VI.  (a)  They 
continued  in  a  state  of  insignificance  until  the  revival  of  trade 
and  nianufactnree,  the  decline  of  the  feudal  tenures,  and  the 
incieBse  of  indastry,  wealth,  and  refinement  had  cootributed  to 
fix  the  affections  upon  personal  property,  and  to  render  the  ac- 
quisition of  it  an  object  of  growing  soUcitude.    It  became,  of 

courae,  a  subject  of  interesting  discussion  in  the  courts  of 
*842  justice;  and  being  less  complicated  in  *  its  tenure,  and 

rising  under  the  influence  of  a  liberal  commerce  and  more 
enlightened  maxims,  it  was  regulated  by  principles  of  greater 
simplicity  and  more  accurate  justice.  By  a  singular  revolution 
io  tJie  history  of  property  and  manners,  the  law  of  chattels,  once 
BO  unimpoi-tant,  has  grown  into  a  system  which,  by  its  mt^itude, 
overshadows,  in  a  very  considerable  degree,  the  learning  of  real 
estates. 

1.  Cbattols  Real,  uiA  Fixtarea.  • —  Chattel  is  a  very  comprehensive 
term  in  our  law,  and  includes  every  species  of  property  which 
is  not  real  estate  or  a  freehold.  The  most  leading  dirinion  of 
personal  property  is  into  chattels  real  and  chattels  personal. 
Chattels  real  are  interests  annexed  to  or  concerning  the  realty, 
as  a  lease  for  years  of  land  ;  and  the  duration  of  the  term  of  the 
lease  is  immaterial,  provided  it  be  fixed  and  determinate,  and 
there  be  a  reversion  or  remainder  in  fee  in  some  other  person,  (o) 
It  is  only  personal  estate  if  it  be  for  a  thousand  years.  (&)  Fall- 
ing below  tlie  character  and  dignity  of  a  freehold,  it  is  regarded 
as  a  chattel  interest,  and  is  governed  and  descendible  in  the 
same  manner.  It  does  not  attend  the  inheritance,  for,  in  that 
case,  it  would  partake  of  the  quality  of  an  estate  in  fee- 
There  are,  also,  many  chattels,  which,  though  they  be  even  of 
a  movable  nature,  yet  being  necessarily  attached  to  the  freehold 
and  contributing  to  its  value  and  enjoyment,  go  along  with  it  in 
the  same  path  of  descent  or  alienation.  This  is  die  case  with  the 
deeds  and  other  papers  which  constitute  the  muniments  of  title 

(a)  Rm«m'*  tIltlor7  of  Um  Bniliih  Uw,  HL  16,  MM. 
(o)  Ca.UtX.  118,b;  8  Bl.  Camm.  «M. 

W  Od.Uil4S,«)  Cm*  of  Gay,  6  lUw.  419;  BrawtMr  k  HUl^  1  H.  a.HO. 
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to  the  iiiheritanoe ;  («)  and  also  with  Bhelres  and  famOy  pictures 
in  a  house,  and  the  posts  and  rails  of  enclosures,  (^d)  So,  also, 
it  is  understood  that  pigeons  in  a  pigeon  bouse,  deer  in  a 
park,  and  fiah  in  an  artificial  pond,  go  with  '  the  inheri-  *  S43 
tance  as  heirloomt  to  the  heir,  (d)  But  ietrtooms  are  a 
class  of  property  distinct  from  fixture!  ;  and  in  modern  dmea,  for 
the  encouragement  of  tiade  and  manufactures,  and  as  between 
landlord  and  tenant,  many  things  are  now  treated  aa  personal 
property  which  seem,  in  a  very  considerable  degree,  to  be  attached 
to  the  freehold.  The  law  of  fixtures  is  in  derogation  of  the 
original  rule  of  the  common  law,  which  subjected  everything 
affixed  to  the  freehold  to  the  law  governing  the  freehold ;  and  it 
has  grown  up  into  a  system  of  judicial  legislation,  so  as  almost  to 
render  the  right  of  removal  of  fixtures  a  general  rule,  instead  of 
being  an  exception.  The  general  rule,  which  appears  to  be  the 
result  of  the  cases,  is,  that  things  which  the  tenant  has  affixed  to 
the  freehold  for  the  purpose  of  trade  or  manufactures,  may  be 
removed,  when  the  removal  is  not  contrary  to  any  prevailing 
usage,  or  does  not  cause  any  material  injury  to  the  estate,  and 
which  can  be  removed  without  losing  their  essential  character  or 
value  as  personal  chattels.  (6)  ^  y'     The  character  of  the  prop- 

(c)  Lotd  Coke  uid  tlimt  ubarten,  or  miuiimenti  of  title,  rnigbl  be  entailed.  Co. 
Uu.  20,  a.  In  tlie  Scotch  law,  a  Jewel  or  B  picture  niAj  be  enlaited.  2BeU'>  r^rnm.  2. 
Heritable  boodi  and  ground  rents  follow  the  freehold.  2  id,  3.  The  tenant  for 
life  ia  prima  facit  entitled  to  retain  tlie  cuitody  of  the  title-deed*,  and  the  remainder- 
man i*  not  entitled  to  call  them  outjexceptforaonieepeciacparpote.  6bawi>.  Shaw, 
12  Price  (Ex cli.),  188. 

{d]  Berlakenden't  Caae,  4  Co.  62;  Cooke'a  Case,  Moore,  1T7,  pL  S16;  LIford'i 
Catt,  II  Co.  60,  b. 

(a)  Co.  IJtt.  8,  a. 

(ft)  Trappet  f.  Harter,  3  Tyrwhill,  608;  Cook  u.  Champlain  T.  Co.,  1  Denio,  92. 


>  FixlHra.  —  (a)  AmitKcalion  to  FrttheU.  of  uiDezation  to  the  aoil  or  tkbric,  that  it, 

—  lo  HeUawell  v.  Ea«t«ood,QExch.  296,  whether  itcaneasilf  be  remored,  init^, 

813,  Baron  Parke  u,y»  that  whether  a  lalve,  tt  eomniode,  without  injury  to  it*elf 

Chattel  wbert  fixed  U  parcel  of  the  free-  or  to  the  fkbric  of  the  building ;  and  in 

bold  it  a  quealion  of  fact,  in  detennining  the  next  place,  whether  it  wm  for  the 

whkih  it  t*  important  to  eoDiider  the  mode  permanent  and  tubetantial  ImproTement 

ji  Fixture:  —  The   lerin  jteura  hoe  in  their  nature  are  only  eTldBtiHarj,  hare 

been  n<ed  in  dlfllbrent  aenaei.    Brown'a  led  to  ume  confuiion  on  the  enhject    la 

Law  of  Fixture!   (4th  ed.),  c  1.     The  the  broadeat  lenie  of  the  term,  all  that  is 

failure  to  diatinguiih  caicfullr  in  what  legally  neceiiar^  ti  that  the  article  ahall 

■enae  It  ii  uaed  in  a  given  caae,  together  be  lo  annexed  to  the  freehold  that  It  mof 

with  the  tendency  of  the  courts  to  lay  be  regarded  aa  a  part  of  It    On  tlie  othet 

dowa  rules  of  law  baaed  on  facts  which  baud,  U  the  persooalt;  It  to  amttied  M 
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erty,  whether  personal  or  real,  in  respect  to  fixtures,  is  governed 
very  much  by  the  intention  of  the  owner,  and  the  purposes  to 

uftheftwhoU.ormeretrforBtampcinuy  nmoTtbla  by  the   nw  of  conildMitbls 

purpoM,  or  (he  more  complete  enjoymeiit  violeocp.  wen  not  mi.     See  Stiickland  «. 

mud  use  of  it  u  m  chMtel.     In  Xhit  uHse  F»ker,  M  Me.  2S3.     HeUftirell  c.  Eeit- 

it  wu  held  thmt  nialei,  uted  for  ipitining  wood  lermed  to  be  HpjiroTed  in  Tumcr  >. 

cotton,  and  txed  to  the  floor  fa;  icre*!,  Cameron,  Rnd  alio  in  Waierfall  o.  Teni- 

or  let  into  itoAe  and  lecured  b;  molten  stone,  G  &t.  &  B1.  878;  Psnona  r.  Hind, 

lead.  In  order  to   make  them   steadier,  14  W.  R.  860.     Compate  the  langDage  of 

were  dittrainablc  for  rnt  at  ckatt^ ;  and.  Hill  v.  Sewald,  5S  Penn.  St.  271 ;  Nortbem 

on  the  other  hand,  in  Turner  d.  Cameron,  C.  R.  Co.  v.  Canton  Co.,  80  Md.  847, 85i 

L.  R.  6  Q.  B.  306,  SIS,  that  raUway •  con-  where  a  trade  flxtare  is  spoken  of  a*  it 

l&ucted  for  the  better  working  of  a  coal,  it  were  personalty  oat  and  ont 

mine,  by  spreading  ballast  on  the  ground  (b)  QMsboni  o/ AHHexutim  and  Ak^At  Is 

and  imbedding  in  it  sleepers  t«  which  the  rrmovt  andiatinel. —  In  Holland  v.  Hodg- 

rails  were  spiked,  the  whole  being  onlj  ion,  41  L,  J.  ir.  t.  C,  P.  146;  L.  R.  I 


entirely  to  lose  Its  identity,  it  becomes  tliat  they   cannot  be  remoTed   widtoat 

realty   as    a  matter  of  hiw.      Between  snbstantia!  injury  to  the  realty, 

these  extremes  the  question  U  one  of  The  following  considerations,  among 

intention,  and  differs    largely  according  others,  are  important  in  determining  the 

to  the   manner  in  which,  and  the  par-  intent  with  which  an  article  is  annexed 

ties  between  whom,  it  arises.     Thus  in  to  the  freehold :  (I.)  The  relation  to  tfa« 

the  case  of  persons  claiming  u   rolun-  land  of  the  one  annexing  it.     An  owner, 

teers,  the  test  ts  simply  whether  the  inten-  or  one  standing  in  lubslanlially  the  post- 

tinn  of  the  party  making  the  annexation,  tion  of  an  owner,  is  much  more  likely  M 

as  shown  by  any  relerant  testimony,  was  intend  a  permanent  annexation  than  a 

to  constitute  the  article  a  part  of  the  lessee.    Heui  r.  Jacobs,7L.R.  H.Z>461; 

realty.   Such  is  the  case  of  heir,  eiecnlor,  Lapham  p.  Norton,  71  Me.  83;  Towne  ». 

or  deriiee.      The  lest   would  seem   to  Fiake,  127  Mass  126.     (2.)  Thechaiw:ter 

be  the  taroe  where  the  question  nrises  as  of  the  annexaiinn,  i'.  r.,  whether  flrmly  or 

to  whether  an  action  for  injury  to  the  only  slightly  attached.    (3.)  Adaptability 

article  should  be  in  trespass  to  realty  or  to  permanent  use  on  the  land.    Whether 

to  personstiy.  an  article  is  more  or  less  pecnlisrly  Sited 

In  the  case  of  one  claiming  byconvey-  to  be  used  on  the  land  in  question  eri- 
ance,  the  test  in  the  s»me  intent  as  mani-  denlly  furnishes  a  strong  teat  of  the  in- 
fested by  the  acts  and  ciicnmstances  of  tent  with  which  It  i«  annexed.  Rahwaj 
which  he  was  bound  to  lake  notice.  Such  Sarings  Inlt.  c.  Irrlng  St.  Church,  iKfio. 
it  the  case  nf  mortgagee  or  Tendee.  This  princ1[de  embraces  the  doctrine  <rf 
Hubbell  D.  East  Cambridge,  Ac.  Bank,  trade  fixture*,  inch  DztUTes  being  fitted 
ISS  Mass.  447.  to  be  used  whererer  the  trade  may  be 

'nie  question  as  between  landlord  and  carried  on.     Cubbins  v.  Ayert,  4  Lea, 

tenant  usually  is  a*  to  the  right  to  re-  829.      Sniy'ect  to  the  quallDcation   that 

more  articles  which  hare  been  annexed,  there   must  be  suffldeut  annexation  to 

Whether  this  right  exists  depends  eiiher  make  it  possible  to  look  apon  the  article 

npnn  whether  there  lias  been  an  intent  as  apart  of  the  realty,  the  question  is  one 

roaoifestad  to  make  the  articles  perma-  of  intention,  to  be  determined  by  a  con- 

»*iillf  a  put  of  the  realty,  or  whether  the  sideraiinn  of  (lie  above  and  all  the  other 

Htklw  litre  been,  in  bet,  »o  annexed  circamitancet.      Halehins  v.  HHterson, 
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which  the  erection  was  to  be  applied.   Thus,  things  set  npby  a  les- 
8ee,in  relation  to  his  trade,  as  vats,  coppers,  tables,  and  partitions, 

C  F.  SS8,  BUckbnrn,  J.,  dellTaruig  the  78,  that  the  Isiiut  iodiuOei  bj  tbe  mode 

opinion  of  the  Bxcbequer  Chamber,  igun  in  wbich  he  pau  them  up  that  be  regard* 

^iproTcd  of  Baron  Parke'a  generai  atale-  them  aa  atUclied  to  the  propert;  during 

iDent  of  prinL^plea,  bnl   explained  that  hli  ioteivit  in  the  propert;.    Otliercaiea 

tenant  or  tnuleflitarea  are  part  o/'tAc^oni/,  In  which  the  intent  aiindiuled  by  (he  ob- 

tbough  liable  to  be  Mvered,  and  wemed  Jecti  of  the  annexation  hai  been  referred 

to  be  of  ojHOioD  that  the  mulea,  &c.,  in  to  ai  an  important  circiiinBtam.-e  Kre  Wall 

Hellawell  v.  Eastwood,  were,  aa  a  matter  u.  Hindi,  4  Graj,  256, 271 ;  Bliit  d.  Whit- 

of  fiu;t,  part  of  tbe  land.    The  queition  ne;,  0  Allen,  114,  116;  Panoni  i>,  Cope- 

what  annexation  will  make  a  thing  part  land,  88  He.  637, 640 ;  Hill  v.  Wentwortfa, 

of  the  land  waa  laid  to  depend  on  the  28  Vt.  428;  Capen  v.  Peckham,  S6  Coon, 

drcumitancei  ol'  each  caae,  and  mainly  SB;  Teaff  v.  Hewitt,  1  Ohio  St.  Sll ;  Hill 

on  two  druomitances  aa  Indicating  the  c.  Sewald,  63  Peon.  St.  271 ;  Perkini  e. 
intention,  tIz.,  the  degree  of  a 
and  the  object  of  ti\e  nnn 

reuoD  why  the  tenant  ii  allowed  to  terer  aona  v.  Hind,  14  W.  R.  800. 

hit  tntde  flxtnrei  wai  thought  to  be  that  It  wm  alio  obierTed  in  an  earlier  Bng- 

iaggetl«dbyWood,V.C.,inBoyd(.-.  Shor-  lUh  ca*e  that  tlie  exception  in  favor  of 

Tock,  87  L.  J.  p.  >.  Ch.  144  i  L.  E.  6  Eq.  7:^  trade  ii  not  that  (JiatteU  de  facto  attached 

4S  Tex.  661 ;  Hnbbell  v.  Eaat  Cambridge,  It  haa  been  asid  that  ihe  right  after 
tc  Bank,  132  Haaa.  447 ;  a.  c.  42  Am.  B.  default  (o  remoTe  articlea  annexed  by 
44SiAIlear.  Mooney,  ISO  Matt.  166;  one  in  poaaeation  nnder  a  contract  to  pnr* 
Towne  ■>.  VUke,  127  Hat*.  125 ;  Bahway  eliau,  depends  npoo  who  committed  the 
Saving*  IniLrlrring  St.  Chnroh,  86  N.J.  defanlt.  Hinckley,  &c.  Co.  v.  Black,  TO 
Eq.  61,  and  note;  Corcoran  t>.  Webiter, 60  Me.  478;  Rtnea  o.  Bacbelder.  62  Me.  06. 
Wit.  126.  But  comp.  Green  v.  Phillip*,  26  See  Towne  v.  Hake,  127  Haas.  126. 
Gratt.  76:i ;  Lyle  d.  Palmer,  42  Mich.  S14 ;  The  tendency  leem*  to  be  to  hold  (hat 
HcKeage  b.  Fire  Irs,  Co.,  81  N.  T.  S8.  there  ia  no  right  to  remove  beyond  the 
The  qneition  wat  left  to  the  JoTf  in  term,  except  where.  In  legal  effect,  th« 
Leonard  B.  Stickney,  181  Maw. 541.  The  termltextended,orwherethetemicomee 
caae  of  machinery  hat  been  treated  at  to  an  end  In  •  way  the  tenant  eonld  not 
though  It  were  a  cate  by  itself,  but  i*  reaaonably  anticipate.  It  1*  said  there  1> 
properly  governed  by  an  application  of  no  *nch  right  after  a  anrrender.  Ei  parte 
the  foregoing  principle*.  Hendy  v.  Din-  Stephen*,  7  Ch.  D.  127 ;  Ei  parte  Brook, 
kerbolt,  67  Cal.  3;  Tbomat  v.  Davii,  TO  10  Ch.D.  100;  Watrius.  Pint  Nat- Bank, 
Uo.72;HamUtonB.Huntiey,78Ind.621;  124  Matt.  671.  See  Saint  e.  Riley,  10 
Stillman  v.Plenniken,68Inwa,4SO;  Hub-  L.  R.  Ex.  1S7;  Ton«y  v.  Burnett,  88 
beU  V.  Eaat  Cambridge,  kc.  Bank,  tuprai  S.  3.  h.  467,  The  right  to  remove  con- 
Ottnmwa  Woollen  Ulllt  v.  Hawley,  44  tinues  under  a  renewa!  of  a  lease.  Kerr 
Iowa,  67;  a.  c.  24  Am.  B.  719,  and  note.  v.  Kingsbury,  89  Uich.  160.  Bnl  *e« 
Artldea  annexed  to  the  realty  by  a  mort-  Watrls*  v.  First  Nat.  Bank,  124  Macs.  671. 
gagor,  with  Intent  that  they  shall  become  See  further  on  autyect,  Fralt  r.  Whl^ 
part  of  tbe  realty,  become  subject  to  the  tier,  68  Cal.  126 ;  Central  Branch  R.  K. 
ntortgage.  Wight  r.  Gray,  78  He.  297;  Co.  v.  Fritz,  20  Kan*.  430;  Jenkins  v. 
SmltbPaperCo.i'.Servla.lSOMiut.SIl.  McCardy,48  Wl*.  628;  Arnold  v.  Crow- 
Bat  tee  Clon  «.  Lunber^  nKj.234.  der,  81  U.  M. 
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beloDgi&g  to  a  soap  boiler,  (e)  may  be  removed  during  the  term. 
The  tenant  may  take  away  ohimQey-pieceSt  and  even  wainsoot,  i{ 

{o)  Poole'a  Can,  1  Salk.  Saa.  KetUet  and  boll«n  in  m  Uiiiiei7,  tmi  rtUli  hi  ■ 
dlitillvrj,  are  not  Oxturei,  but  penoiMl  property.  1  Mo.  SOS;  3  id.  307.  On  tb* 
other  band,  iron  a^t-paoi  in  aalt-work*  erected  by  the  tenant,  and  the  p«ju  natlng 
on  brick-work,  are  not  allowed  to  be  removed,  •■  being  parcel  of  the  worka  to  ba  left 
in  food  repair.    UaniSeld  v.  Blackbume,  6  Blng.  4S6. 

to  land  for  purpotei  of  trade  are  regarded  mortgagor  and  mortgagee  of  a  leasehold, 
M  DeTer  affixed  to  the  freehold,  bnt  that,  /n  n  Richardi,  L.  R.  4  Cli.  030,  637 ;  tee 
altbongh  affixed,  they  are  capable  ot  being  Boyd  b.  Shorrxick,  L.  R.  6  Eq.  72,  78; 
retnoTed  bj  the  tenant  within  the  term  and  between  tlie  obligee  of  a  bond  to 
(or  perhaps  witbin  a  rewonable  time  at-  coajej,  who  hu  entered  and  erected 
terila  termination).  Gibion  t>.  Hammer.  atractDre*,  and  the  obligor,  after  breach 
■mith  E.  Co.,  82  L.  J.  Ch,  887,  842.  It  of  the  bond,  McLanghUn  o.  Na*b,  14 
may  properly  be  mentioned  in  thia  con-  Allen,  138.  Bee  Lynde  v.  Bowe,  13  Al- 
nection  that  the  bolder  of  a  recorded  len,  100 ;  Bit^hmyer  ti.  Horaa,  8  Keyea, 
chattel  mortgage  who  couented  to  the  ZiO.  Cuei  have  gone  ao  far  ai  to  hold 
chattels  being  affixed  Co  the  freehold  has  that  a  colossal  statne,  resting  on  bnt  not 
been  postponed  to  a  party  without  notice,  attached  to  a  permanent  pedestal,  passed 
to  whom  a  subsequent  mortgage  of  the  to  a  mortgagee,  Snedeker  ■>.  Warring,! 
land  was  executed  while  tlie  chatteii  Kern,  170  (approved  in  Wadleigh  v.  Jan. 
were  io  aniMxed.  BrennanKWbiltaker,  vrin,  41  N,  H.  fiOS,  517;  Stricklud  >. 
UOhio8t44S.  But  tea  Ford  v.  Cobb.  Parker,61He.3es,2Be).  SeeD'Eynconrt 
aOH.  T.  SU.  The  limits  of  the  exceptioa  v,  Gregory,  L.  B.  3  £q.  382,  a  question  be- 
seem alao  to  confirm  the  Engliah  diitino-  tween  tenant  for  life  and  tBmaindennaa. 
tion.  See  further,  Woodruff  &  Beach  The  teat  was  said  to  be  whether  the  stat- 
Icon  Works  «.  Adams,  ST  Conn,  238.  Des  farmad  part  of  an  archilecturai  d*- 
(e)  TFAo  AoMlts  A'gb  to  rsniMis,^.—  aign.  See  also  BosenKCrow,40Ha.91. 
Tbe  right  to  remove  Is  not  universal.  In  like  manner  cbnttcl*  not  annexed,  but 
for  if  chattels  are  attached  to  the  free-  which  belong  to  a  machine  as  part  of  i^ 
bold  by  tbe  owner  of  the  f^  exen  very  will  pass.  £r  parU  Aitfaniy,  /a  rs  Ricb- 
sllglitly,  and  although  only  for  tbeir  more  aids,  I^  B.  A  Ch.  880,  636 ;  UetropoUtan 
ooDTenient  use  and  tni  purposes  of  trade.  Counties  Society  v.  Brown,  28  Bear.  4M. 
they  will  pais  nnder  either  a  previous  The  Rjlling-stock  of  n  railway  was  hekl 
or  subsequent  sale  or  mortgage,  or  levy  tOt  in  FaUoer  v.  Forbes,  28  III.  301; 
upon  the  land,  and  to  his  heir  rather  than  Former*'  Loan  &  T.  Co.  n.  Bendrickson, 
to  hb  executor.  Htdhind  v,  Hodgson,  26  Barb.  484 ;  State  e.  Northern  Centrd 
Mjnti!  Clinile  v.  Wood,  L,  B.  3  Ex,  257;  R-  Co.,  18  Hd.  IDS,  21&  See  3  WaU. 
L.  B.  4  Ex.  328;  Cnilwlck  n.  Swindrit,  64G.  Omfni,  Bement  «.  Plottsbnrih  * 
L.  B.  8  Eq.  349;  Longbottoni  v.  Beny,  Montreal  R.  R.  47  Barb.  104;  Stertns  n. 
L.  B.  e  Q.  B.  133;  Ex  paiU  Astbnry,  7m  Buffalo  A  N.  T.  R  B.,  31  Barb.  G80; 
n  Richards,  I..  R,  4  Ch.  880 ;  Hather  o.  Beardsley  v.  Ontario  Bank,  ib.  619.  A 
Fraser,  3  K,  A  J,  68S ;  Walmsley  n.  Milne,  building  temporarily  placed  on  blocks  or 
7  C.  B,  K.  R.  116;  Fisher  t>.  Dixon,  13  CI.  boards  lying  on  tbe  snrlece  of  the  groBod 
A  F.  313,  828 ;  Strickland  v.  Parker,  64  is  a  mere  chattel,  and  does  not  pass  by  a 
He.  303 ;  Tuttle  v.  Bobiuson,  88  N-  H.  sale  of  the  land  unless  a  contrary  intent 
101;  Smith  D.  Pries,  39  III.  2a  And  i«  inanKntsd,  Brawn  a.  LUlie,  6  Ner. 
tbe  same  principles  are  appUed  ))«tw*«B  244.  6e«  WUtabMr' e.  CeUrell,  I  £1.  A 
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put  up  by  himBelf ;  (iJ)  or  a  cider  mill  and  press  erected  by  him 
OQ  the  land,  («)  or  a  pump  erected  by  him,  if  removable  without 
material  injury  to  the  freehold.  (/)  So,  a  building  resting  Qpoa 
blocks,  and  not  let  into  the  soil,  has  been  held  a  mere  chattel,  (g) 
A  post  windmill,  erected  by  the  tenant,  (A)  and  machinery  for 
spinning  and  carding,  though  nailed  to  the  floor,  (i)  and  copper 
stills,  and  distillery  apparatus,  and  potash  kettles,  though 
*  fixed  or  set  on  arches,  (a)  are  held  to  be  pei-sonal  prop-  *  844 
erty.  On  the  other  band,  iron  stoves,  fixed  to  the  brick- 
work of  the  chimneys  of  a  bouse,  have  been  adjudged  to  pass 
with  the  boose,  as  part  of  the  freehold,  in  a  case  where  the  house 
was  set  ofF  on  execntioa  to  a  creditor,  (i)  But  in  another  case, 
in  the  same  court,  between  niort^gor  aud  mortgagee,  the  poe- 
sesBor,  on  the  termination  of  tliat  relation,  was  allowed  to  take 
down  and  carry  away  buildings  erected  by  him  on  the  land,  and 
standing  on  posts,  and  not  so  connected  with  the  soil  but  that 

[d)  Ex  jmU  QnlBc;,  1  Atk.  477. 

(a)  Boliiiei  V.  TramiH-r,  30  Johui.  20. 

{J )  Qrymei  t>.  BonareD,  A  Uoora  1  P.  148 ;  a  Bing.  4ST. 

ig)  Naylor  v.  Collinge,  1  Taunt.  £1. 

(A)  The  KlDg  V.  Londonlhorpc,  6  T.  R.  877 ;  bbb  ktw  Th«  King  v.  InhkUUnlt  ol 
Otl«r,  1  B.  4  All  ISl.  In  Maine,  Uiii  notitm  of  moTable  ftxtnrei  wu  carried  m  far 
at  M  aDow  an  action  of  trover  lot  a  MwmUl  built  by  A.  on  the  land  of  B.,  wtth  Ui 
ennMDt,  when  occupatton  »»«  refneed.  Rnurtl  «.  Rlehardi.  1  Fairf.  42B;  Taplef  v. 
Rrnilh,  18  Me.  12,  b.  f.  So.  In  England,  a  wooden  barn,  erected  on  a  fiwadatiOD  ot 
briek  and  atone,  U  not  a  flilnre,  and  may  be  remoTed  by  the  tenant  and  troTer  will 
lie  for  it     Wanibrxngh  >.  Haton,  4  Ad.  &  El.  884. 

(i|  CrMMn  D.  Siont  17  Jobna.  116;  Tobias  v.  Francla,  8  Vt  43G;  Taffe  v.  War- 
mck.  SBlMkf.  (bid.)lll. 

(a)  BejnoldacSliuler,  6C01TM,  898i  lUymond  ■>.  Wblte,  7  id.810;  Wetheitot 
r.  Foaler,  6  Vt.  136. 

(A)  Ooddard  ».  Cluue,  1  Maia.  4S3. 

Bl.  674,  689     Hinckle;  v.  Baxter,   13  tore*  I*  Bometimea  extended  to  agricvl. 

Allen.  18»;   Uoltaod  t.  Hodgson,  i^i/ini.  tural  fixture*  by  lUlala, St.  14  &  16  Vict 

But  a  bam  atandiDK  aa  atone  pien  ha»  c.  S6,  9  3 ;  and  in  tliia  eonntry  without  it. 

been  tbooght  to  paia,  I«ndon  v.  Platl,  See  Harkneu  v.  8*an,  38  Ala.  493 ;  Da- 

)l4Cinn.617;altlioughatenanthMbeen  boii  0.  Kelly,  10  Barb.  406;  Perkins  «. 

allowed  to  renwre   an    iceliatae   abont  Swank,  48  Mlu.  346,  862. 

equally  attuclied  to  the  toil,  Antonl  r.  A  tenant  hai  been  held  entitled  to 

Belknap.  103  Hasa,  198.     See  Perkin*  b.  reraove  tlie  nMnnre  from  pent  in  which 

Bwank,  43  Hiaa.  349     80  timber  treei,  great  herd*  of  cattle  were  kept  for  th« 

out  down  and  lying  where  they  grew,  um  of  the  array.    Oallagher  v.  Shipley, 

pauhyacnnTeyanoeoftheland.    Brack-  24  Md.  418.    See  FIuubt  n.  Plnnier,  W 

ett  V.  OodJnrd,  54  Me.  SOB.  N.  n.  C68,  fiSO. 
The  exception  in  Ikror  of  trade  flx- 
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they  could  be  removed  without  prejudice  to  it.  (c)  The  tenant 
may  also  remove  articles  put  np  at  his  own  expense  for  ornament 
or  domestic  convenience,  iinlesii  they  be  permanent  additions  to 
the  estate  and  so  united  to  the  house  as  materially  to  impair  it, 
if  removed,  and  when  the  removal  would  amount  to  a  waste. 
The  right  of  removal  will  depend  upon  the  mode  of  annexation 
of  the  article,  and  the  effect  which  the  removal  would  have  upon 
the  premises.  (<2) 

Questions  respecting  the  right  to  what  are  ordinarily 
*  345  called  fixtures,  or  articles  of  a  personal  natureaffized  to  *  the 
freehold,  (a)  principally  arise  between  three  classes  of  per- 
sons :  1.  Between  heir  and  executor ;  and  there  the  rule  obtains 
witli  the  most  rigor  in  favor  of  the  inheritance,  and  against  the 
right  to  consider  as  a  personal  chattel  anything  which  has  been 

(e)  TbjIot  V-  Townaend,  8  Mau.  411.  But  Hxtnres  erected  by  the  mortgagor  are 
■nDez«<l  U>  the  freehold,  and  canaot  be  remoTed  until  tlie  debt  be  paid.  Butler  a. 
Paige,  T  Hetc.  40. 

((f)  Bnckland  r.  Butterfield,  2  Brod.  &  B  64.  In  Bnrge'i  Comm.  on  Colonial  and 
Foreign  l4iwa,  ii.  S-Sl,  the  rule*  reipecting  flxtnrei,  not  only  in  the  Engliah  law,  but 
In  the  tiivil  law  and  the  codei  of  other  nationa,  are  collected.  See  alao  Trcatlae  an 
Hztnrei,  by  Amoa  t  Ferard,  C.  2,  aec.  B,  4.  This  valuable  treatite  hai  collectad  tha 
aumeroui  ca«e*  on  the  inbjpct  of  fliturei,  and  traoed  and  stated  the  aublle  diatino- 
tion*  arising  tlierein,  witli  deamcM  and  accuracy.  Uoder  the  hpad  ot  omamenlai 
flxtarea,  hangings,  tapesliy,  and  pier-glajies,  marble  or  other  omementiU  chimoay- 
pieces,  marble  slabs,  window- blind  a,  and  wainscots  fiutened  with  screws,  hare  bMn 
induded ;  and,  under  the  head  of  aiticlea  put  up  by  tlie  tenant  Tor  domestic  ose  and 
convenience,  and  allowed  to  be  removed  during  the  term,  are  enumerated  gnitea, 
■tares,  iron  backs  to  chimneys,  fixed  table*,  furnaces,  coppers,  cotfee-mill*,  tnait- 
millai  jacks,  cupboards,  IroD  ovens,  &c.  Id.  In  the  case  of  BInod  b.  Richardson,  tn 
the  New  Yurlt  Superior  Court  of  Common  neu  in  1831,  the  tenant  was  held  to  be 
entitled  to  remove  n  grate  sod  other  fixtures  put  up  by  liim  for  Ilia  own  accommoda- 
tion ;  and  lu  Gaffield  c.  HspRo^  d  IT  Pick.  192,  a  Are  frame  fixed  in  the  llrepUoe  was 
held  to  be  a  flxlure  removdile  by  the  tenant  dnriog  the  term.  The  law  of  flxtana, 
in  its  application  In  the  relation  of  landlord  and  tenant,  partakes  of  the  liberal  and 
commercial  spirit  ot  the  times. 

(n)  It  was  aaid  by  the  Baron*,  In  Sheen  t>.  Riekle,  Beat's  Exch.  Hep.  East.  Term, 
1830  |b.  c.  5  M.4W.  170],  that  flitures  do  not  necessarily  rnenn  lEiings  affixed  to 
the  fteeboid.  It  only  meana  aumFthing  flied  to  another,  and  whicli  the  tenant  baa 
the  power  of  removing.  But  I  apprehend  that  the  ordinary  meaning  is  the  a^^iropri- 
ate  and  legal  meaning,  and  which  ia,  thiiigi  fixrd  in  a  iireata-  or  lea  degnt  to  tkt  n^. 
It  is  clearly  settled,  said  Bar«n  Parke,  in  Minsbill  d.  Lloyd,  S  M.&  W.4S9,  tliatavny- 
thing  substantially  and  permanently  affixed  to  the  soil  ia  in  law  a  tlxtnre.  Tb* 
principal  thing  muat  not  be  destroyed  by  the  acceaaory,  nor  a  suiona  Injury  inUcttd 
to  some  Important  building,  unless  the  building  Itself  bo  only  an  acceasory  to  the 
Axtore,  as  an  engine-honse,  to  cover  it.  The  principle  seema  to  be,  that  the  flztnra 
most  be  adapted  to  the  enjoyment  of  the  really,  and  more  or  leaa  aonexad  to  It 
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affixed  to  the  freehold,  (by  2.  Between  the  executor  of  the  tea- 
aot  for  life,  aad  the  remaiaderman  or  reversioaer;  and  here 
the  right  to  fixtures  ia  considered  more  favorably  for  the  exec- 
utors. 8.  Between  landloi-d  and  tenant ;  and  here  the  claim  to 
have  articles  considered  as  personal  property  ia  received  with  the 
greatest  latitude  and  indulgence.  4.  There  is  an  exception  of  a 
broader  extent  in  respect  to  fixtures  erected  for  the  purposes  of 
trade,  and  the  origin  of  it  may  be  traced  back  to  the  dawnings 
of  modern  art  and  science,  (e)  Lord  Ellenborongh,  in  Slwet  v. 
Maw,  (d)  went  through  all  the  ctu)c»  from  the  time  of  the  Year 
Bookti,  and  the  court  concluded  that  there  was  a  distinction 
between  annexations  to  the  freehold  for  the  purposes  of  trade  or 
manufacture,  and  those  made  for  the  purposes  of  agriculture ; 
and  the  right  of  the  tenant  to  remove  was  strong  in  the  one  case 
and  not  in  the  other.  It  was  held  that  an  ^^cultural  tenant  who 
had  erected,  for  the  convenient  occupation  of  his  fitrm,  several 
buildings,  was  not  entitled  to  remove  them.  Had  the  erections 
been  made  for  the  benefit  of  trade  or  manufactures,  there  would 
seem  to  have  been  no  doubt  of  the  right  of  removal  The  strict 
rule  as  to  fixtures,  that  applies  between  heir  and  executor, 
*  applies  equally  as  between  vendor  and  vendee,  and  mort-  *  346 
gagor  and  mortgagee ;  and  growing  crops,  manure  lying 
upon  the  land,  and  fixtures  erected  by  the  vendor  for  the  purpose 
of  trade  and  manufactures,  as  potash  kettles  for  manufacturing 
ashes,  pass  to  the  vendee  of  the  laud,  (a)     Fixtures  go  along 

(A)  The  New  Tork  It«Tt>ed  Ststntei,  ii.  88,  mc.  6,  7,  8,  dedara  that  11  iog'  nnneied 
to  tlie  fraehold,  or  to  ■iij'  building  tbr  the  pnrpoae  of  trade  or  manurauture,  tnd  not 
fixed  into  the  well  of  the  honae,  h>  u  to  be  eetential  to  iti  lupport,  go  to  the  execu- 
tor M  Hieti ;  and  that  all  other  thii^  annexed  to  the  freehold  descend  lo  the  heir 
or  deTiaee.  The  Chancellor,  In  Houae  d.  Houm,  10  Paige,  163,  lappowd  the  le^il*- 
ture  here  Intended  to  put  the  execalor  or  adininiatratof  npon  the  aarae  footing  wiUi 
a  tenant  aa  to  the  right  to  tixture*. 

(c)  ao  Hen.  VII.  18,  a  and  b,  [d.  24.  The  eioeption  in  that  caie  wa«  allowed  in 
&Tor  of  a  baker  and  a  djer  affixing  furnacM  or  Tsti,  or  reiaeli  pur  accvpur  vm  owu- 
patioa.  Bat  the  exceptton  In  favor  of  lueh  trade*  wat  almoit  too  liberal  for  the  age ; 
and  we  Snd,  to  the  following  year,  21  Hen.  VJt  27,  it  ww  narrowed  to  thing!  fixed 
to  the  groand,  and  not  lo  the  walla  of  the  principal  building. 

(d)  S  Eait,  S8.  The  notea  attached  to  thia  caae,  in  Smith'i  Leading  Case*  In  Law 
lAbrmry,  a.  a.  zzTiii.,  are  Taliiable. 

(a)  Spencer,  C.Jn  In  HolmM  n.  Tremper,  SO  Johna.  40 ;  Hare  f.  Horh>n,2NeT.  A 
Mann.  428;  Miller  «.  Plumb,  6  Cowen,  eau;  Kirwan  r.  Latont,  I  Harr.  £  J.  289; 
Kittredge  v.  Woodi,  3  N.  H.  608;  Deipatch  Line  of  Packets  v.  Betlamj  Mao.  Co., 
12II.  H.  20GiOveiK.  Ogleaby,  7  WatU,  103;  Union  Bank  i.  EmerMn,  16  Uau.  169.  ' 
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with  the  premisea  to  a  lessee,  if  no  reBerration  be  made  at  the 
time  of  the  contract ;  (A)  and  the  tecajit  must  remoTe  fixtures 
put  up  by  him  before  he  quits  the  possesiuon  oa  the  ezpiratioa 
oi  his  lease,  (e)  If  not  removed  duriug  the  term,  they  become 
the  property  of  the  landlord.  (4) ' 

It  has  been  strongly  questioned  by  hig^  authority,  (e)  whether 
erections  for  agricultural  purposes  ought  not,  in  this  country,  to 
receive  the  same  protection  in  favor  of  the  tenant  as  those  fix- 
tures made  for  the  purposes  of  trade,  manufoctures,  or  domestic 
oonTenience-  They  may  be  necessary  for  the  beneficial  enjoy- 
ment of  the  estate,  and  the  protection  of  its  produce ;  and  public 
policy,  and  the  interests  of  the  owner  of  the  soil,  are  equally  pro- 
moted by  encoui-agement  given  to  the  tenant  to  cultivate  and 

Thoagh  JhielUM  induttjiata  pus  from  the  inteattUa  lo  iiii  penontl  reprewRtatireii 
yet,  nnder  k  deWie  or  conveyance  of  !»nd,  ihey  piM  to  the  deriiM  or  rendee.  The 
nuin  mill-wheel  «nd  gearing  of  %  factory,  and  nertuarf  la  iu  vptratm,  are  bcU  to  be 
fixture!  and  real  estale,  In  favor  of  the  right  of  dower  ai  againat  the  heir.  Powell  o. 
MonioD  and  Brimfleld  Manufacturing  Ccimpany,  3  Mnion,  469.  Such  machinery 
will  al*o  pa«e  to  the  vendee  ai  against  the  vendor.  Farrar  v.  Stackpole,  S  Greenl. 
IM.  So,  manufacturing  machinery  and  Sxtnres  will  paai  to  a  mortgagee,  aa  part 
and  parcel  of  the  inheritance,  in  like  manrMraa  they  pasi  lo  a  vendee.  Lord  Hard- 
wlcke,  in  Ryall  v.  Rolte,  1  Atk.  175 ;  Union  Bank  d.  Emeraon,  16  Mass.  1G9 ;  Amos 
&  Ferard  on  Fixture*,  18S,  ISl ;  Voorliis  v.  Freeman,  S  Watti  S,  S.  US  ;  Deapatcli 
Line  of  Packet*  v.  Bellamy  Hanaf.  Co.,  12  N.  H.  306.  They  are  parcel  of  Uie  In- 
heritance.  Famuii  r.  Thora[woD,  6  B.  &  Aid.  826.  But  in  Swift  ■.  Thampeoa, 
9  Conn.  83,  machinery  in  a  cotton  factory  attached  *i  the  building,  so  ftx  a*  to  keep 
the  machinery  tteady,  and  which  iiuuld  be  removed  without  injury  to  the  Suilding 
or  the  machirwry,  wm  held  to  be  personal  property,  as  reapecta  credlton  and  pnr- 
cbasera.  The  case  of  Oale  v.  Ward,  14  Mass.  S52,  went  also  to  the  name  point 
Fixtures  made  by  a  mortgagor  after  tlie  mortgage  become  part  of  the  realty  aa  be- 
tween him  and  the  mortgagee,  and  cannot  be  removed.  It  might  be  otberwiae  in  dw 
CMS  of  landkird  and  tenant.  The  mortgagor  makes  such  improvements  at  owner, 
for  the  permanent  benefit  of  the  estate.  Winslaw  v.  Merctiants'  Iiu.  Co.,  il  Heto. 
806. 

(t)  Colegrave  v.  Dlas  Santos,  2  B.  &  C  7fl. 

(c)  Oibbs,  C.  J..  In  Lee  c.  liisdon,  T  Taunt  188 ;  Ex  pvUi  Q1UIU7,  1  .\tk.  471 ; 
3  B.  &  C,  irijira ,-  Pocle's  Case,  1  Salk.  303 ;  Penton  v.  Bobart,  3  Eaat,  88 ;  While  k 
Arndt,  1  Wharton,  SI ;  2  H.  &  W.  460,  a.  ^. 

{d)  I^de  r.  Kuasell.  1  B.  &  Ad.  3M.  The  French  law  coinddes  with  Uw  GngUtti 
in  respect  to  fixtures  made  for  embellUlimenC.  The  tenant  may  remove  them,  pro- 
vided they  can  be  removed  without  being  destroyed,  and  wlthovt  deteiiotaliDg  tlie 
preroites.    Lois  dei  BnUmeni,  par  Le  Page,  ii.  IBO,  206. 

(e)  Van  Ness  c  Pacard,  2  Peters,  137. 

'  Leader  r.  Homewood,  6  C.  B.  a.  ■.  the  lease  is  d'  tonalntd  b  the  Undlord'a 
MS;  Overton  v.  Wllllston,  81  Penn.  St.  re.entry  for  breach  of  coodltion.  Pngli 
lU.    Neither  can  they  be  removed  after    i>.  Arton,  L.  R.  8  F.q.  020. 
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improre  tha  estate.  In  Whitwiff  v,  Brattoto,  (f)  the  agri- 
cultural tenant  Tecelved  •  a  liberal  application  of  the  *  S47 
ezoeptioD  in  favor  of  tiie  removal  of  fixtures.  He  vaa 
allowed  to  remove  from  the  freehold  all  such  improvements  as 
were  made  by  him,  the  removal  of  which  would  not  injure  the 
premises,  or  put  them  in  a  worse  plight  than  they  were  in  when 
he  took  possession.  The  case  of  Solme$  v.  Tremper  (a)  may  also 
be  referred  to  as  contaioing  a  just  and  enlarged  view  of  the  sub- 
ject ;  and  the  tenant  wan  allowed  to  remove  a  cider  mill  and 
press  ereoted  for  his  own  nae.  But  the  same  policy  of  eocoun^- 
ing  and  proteeting  agricultural  improTemeots  will  not  permit  the 
outgoing  tenant  to  remove  the  manure  which  has  accumulated 
upon  a  farm  during  the  course  of  hia  term.  (&) 

The  civil  law  was  muoh  more  natural  and  much  leas  oompli- 
eated  in  the  diacrimiuation  of  things  than  the  common  law.  It 
divided  them  into  the  obvious  and  universal  distinction  of  things 
movable  and  immovable,  or  things  tangible  and  intangible.  The 
movable  goods  of  the  civil  law  were,  strictly  speaking,  the  chat- 
tels persona)  of  the  common  law.     Whatever  was  fixed  to  the 

(/)  4  Pick.  810. 

(a)  MJohiu.2Q. 

(&)  LmwU  D.  Reed,  6  Greeiil.  2S8 ;  Middlebrook  D.Corwin,  tS  Wend.lBS;  Danleli 
P.  Pond,  31  Pick.  8B7.  It  wonld  teem  to  be  the  law  Id  England  fbr  the  outgoing 
tenant  to  mU  or  take  awaj  the  mannre.  Boberti  i>.  Barker,  1  Cr.  &  H.  809 ;  GEb- 
boni  oD  Dilapidaiiniu,  TO.  But  a  special  luage  lometime*  oblige*  the  oflholng  tenant 
to  leave  the  manure  upon  the  Islid.  In  Horth  Carolina,  the  outgninfT  tenant,  when 
tliere  ii  no  cuilom  or  covonnnt  to  tiie  contrary,  hat  a  rifrbt  to  tbe  mannre  made  bj 

him  on  the  farm,  provided  be  lakei  it  swaf  lufniiTnim m     flniillmiihii  Bill 

■on,  2  Ire±  826. 

In  tbe  ca«e  of  Walker  v.  Sherman,  20  Wend.  636,  Ur.  Jiutioe  Cowen  gave  an 
elaboisle  esamlDation  of  the  Engll«h  and  Ainerican  autboritie*  on  the  inbject  rf 
fliiurel,  and  the  decision  in  the  caae  wm  that  (he  maehinerj  In  a  woollen  factoij, 
being  morsUe,  and  not  in  tny  manner  affixed  or  (kitened  to  the  bnfldlng  or  land, 
and  yet  material  to  the  peiformance  of  the  factory  in  certwn  iJepartinenti  of  ita 
work,  wai  peraonal  property,  aa  between  tenant!  In  common  and  owners  of  the  fee. 
The  qneition  wai  decided  on  the  lanie  prinoiple  aa  If  It  had  arieeo  between  grantor 
and  grantee.  The  learned  jndge  conaldered  that  the  ancient  diitinction  between 
Bctoal  annexation  and  total  diaconnection  wai  the  moit  certain  and  practical,  and 
be  collected  from  the  caaei,  a*  &r  u  thair  inbtlety  and  incanBlstenc;  would 
admit  of  mny  general  conclusion,  that  nothing  at  a  nature  perianal  in  itaelf  would 
pau  a*  a  Jixtvn,  onleH  it  be  In  lomo  wa/  babltuallj  or  permanentlj  attached 
or  jtxed  to  the  fl-eehold.  There  are  likewiie  condrautire  fixture!  which,  in  ordi- 
nat7  underalanding,  make  part  and  parcel  of  the  land  or  building.  Such  are  rails 
o  a  fence,  stones  in  a  wall  taot,  and  Tenetiui  faUBdt,  and  looki  aad  kaje  to  a 
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freehold  perpetui  luua  eauta,  was  justly  deemed  a  part  of  the  rea 
immobilet  of  the  civil  law.  (c) 

3.  QnaUfied  Propertr  In  GhattoU  Pei*oiMl.  —  Property  in  chatt^ 
personal  is  either  shsolute  or  qualified. 

Absolute  property  denotes  a  full  and  complete  title  and  domin- 
ion over  it;  but  qualified  property  in  chatteU  is  an  exception  to 
the  general  right,  and  means  a  temporary  or  special  interest, 
liable  to  he  totally  devested  on  the  happening  of  some  particular 
event. 

A  qualified  property  in  chattels  may  subsist  by  reason  of  the 
nature  of  the  thing  or  chattel  possessed.  The  elements  of  air, 
light,  and  water  are  the  subjects  of  qualified  prtiperty  by  occu- 
pancy ;  and  Justinian,  in  his  Institutes,  (d)  says,  they  are 

*  848    common  by  the  law  of  nature.    He  who  first  places  *  him- 

self  in  the  advantageous  enjoyment  of  a  competent  portion 
of  either  of  them,  cannot  lawfully  be  deprived  of  that  enjoyment ; 
and  whoever  attempts  to  do  it,  creates  a  nuisance  for  which  he  is 
responsible,  (a)  Animals  fer<B  natura,  so  long  as  they  are 
reclaimed  by  the  art  and  power  of  man,  are  also  the  subject  of  a 
qualified  property  ;  but  when  they  are  abandoned,  or  escape,  and 
return  to  their  natural  liberty  and  ferocity,  without  the  anintu* 
reverUndi,  the  property  in  them  ceases.  Wliile  this  qualified 
property  continues,  it  is  as  much  under  protection  of  law  as  any 
other  property,  and  every  invasion  of  it  is  redressed  in  the  same 
manner,  (i)  The  difficulty  in  ascertaining  with  precision  the 
application  of  the  law  arises  from  the  want  of  some  certain  deter- 
minate standard  or  rule,  by  which  to  determine  when  an  animal 
is  fens  vel  domiUe  netturce.  If  an  animal  belongs  to  the  class  of 
tame  animals,  as,  for  instance,  to  the  class  of  horses,  sheep,  or 
cattle,  he  is  then  clearly  a  subject  of  absolute  property ;  but 
if  he  belongs  to  the  class  of  animals  which  are  wild  by  nature, 
and  owe  all  their  temporary  docility  to  the  discipline  of  man, 
such  as  deer,  fish,  and  several  kind  of  fowl,  (c)  then  the  animal 
is  a  subject  of  qualified  property,  and  which  conUnues  so  long 

(e)  Tmjlta't  Elem.  of  tha  diH  Uw,  4T& 
(J)  Iiut.  2. 1.1. 

(a)  Aldred'*  Cue,  S  Co.  68,  b. 

(b)  T  Co.  ia-18 ;  Finch'i  I«w,  ITS. 

(e)  DoTe*  ar«  held  to  be  tnimalt  Jena  natwra.  CommonwMtlth  n.  CIwm,  S  fUk. 
16.  [BdI  eobipue  KegiDs  v.  Cbeafor,  81  L.  J.  w.  ■.  H.  C. ;  6  Cox  a  C.  867 ;  8  Enc- 
L.  <>  Eq.  606.) 
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odIj  as  the  tameness  and  dominion  remain.  It  ia  a  theory  of 
some  naturalista  that  all  animals  were  originally  wild,  and  that 
auoh  as  are  domeatio  owe  all  their  docility  and  all  their  degener- 
acy to  the  hand  of  man.  This  aeeins  to  have  heen  the  opinion  of 
Count  BufiFon ;  and  he  says  tliat  the  d(^,  the  sheep,  and  the 
camel  have  degenerated  from  the  strength,  spirit,  and  beauty  of 
their  natural  state,  and  that  one  principal  cause  of  their  degener- 
acy was  the  pernicious  influence  of  human  power,  (if)  Grotius, 
on  the  other  liand,  has  suggested  that  savE^e  animals  owe  all 
their  untamed  ferocity,  not  to  their  own  natures,  hut  to 
the  violence  *of  man.  (a)  But  the  common  law  has  *349 
wisely  avoided  all  perplexing  questions  and  refinements 
of  this  kind,  and  has  adopted  the  test  laid  down  by  PufFen- 
dorf,  (&)by  referring  the  question,  whether  the  animal  be  wild 
or  tame,  to  our  knowledge  of  his  habits,  derived  from  fact  and 
experience.  It  was  held  by  the  Supreme  Court  of  New  York,  in 
Pierton  v.  Post,  (e)  that  pursuit  alone  gave  no  property  in 
animals  fer<e  nature.  Almost  all  the  jurists  on  general  juris- 
prudence agree  that  the  animal  must  have  been  brought  within 
the  power  of  the  pursuer  before  the  property  in  the  animal  vests. 
Actual  taking  may  not  in  all  cases  be  requisite ;  but  all  agree 
that  mere  pursuit,  without  bringing  the  animal  within  the  power 
of  the  pai-ty,  is  not  sufficient.  The  possession  must  be  so  ha 
eatablisbed,  by  the  aid  of  nets,  snares,  or  other  means,  that  the 
animal  cannot  escape.  It  was  accordingly  held  in  the  case  just 
mentioned,  that  an  action  would  not  lie  gainst  a  person  for  kill- 
ing and  taking  a  fox  which  had  been  pursued  by  another,  and 
was  then  actually  in  the  view  of  the  person  who  had  originally 
found,  started,  and  chased  it.  The  mere  pursuit,  and  being  in 
view  of  the  animal,  did  not  create  a  property,  because  no  possea- 
sion  had  been  acquired ;  and  the  same  doctrine  was  afterwards 
declared  in  the  case  of  Butter  v.  NewHrk.  (cT) 

{Si  Buflbn't  Nktiina  HUtoir,  rJI.  BmeUie'i  «d. 

(d)  Orotiui,  HiiL  de  Betg.  lib.  6,  ciiad  In  Pufl.  Drait  da  k  Hak  1,  i,  a.  6,  mo.  S. 

(b)  LiT.  <,  c.  B.  «ec.  6. 

\c]  SCaine*,lT6. 

{d)  20  John*.  76.  The  leglilatnre  of  TStm  Tork  hare  enlargsil  the  right  of  acqulil- 
tion  of  gHme  bf  pnnnlt,  tn  the  ewe  ot  deer,  in  the  countie*  of  Bnttolk  end  Queeni, 
b7  declwInK  that  any  penmi  who  itarti  and  panae*  inch  jtame  ihall  be  deemed  in 
pOMBuion  of  the  Mine,  m  Ioki  at  ht  amtimua  in  Jntk  partait  thereof.  Lain  of  N.  T., 
April  1,  ISM,  c.  109 ;  N.  T.  R.  S.  Sd  ed.  i.  S83. 
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The  ciril  law  contained  the  same  principle  as  that  which  the 
Sapreme  Court  adopted.  It  was  a  question  in  the  Roman  lav, 
whether  a  wild  beast  belonged  to  him  who  had  wounded  it  so 
that  it  might  easily  be  taken.  The  civilianB  differed  on  the 
question;  but  Justinian  adopted  the  opinion  that  the  property 
in  the  wounded  wild  beast  did  not  attach  until  the  beast  waa 
actually  taken.  («)  So  if  a  swarm  of  bees  had  flown  from  the 
hive  of  A.,  tliey  were  reputed  his  so  long  as  the  swarm 
•  S50  remained  in  sight,  and  might  easily  be  •  pursued  ;  other- 
wise they  became  the  pi-opeity  of  the  first  occupant,  (a) 
Merely  finding  a  tree  on  the  land  of  anolher,  containing  a  swarm 
of  bees,  and  marking  it,  does  not  vest  the  property  of  the  bees  in 
the  tinder.  (A)  Bees  which  swarm  upon  a  tree  do  not  become 
private  property  until  actually  hived,  (c)  ^ 

A  qualified  property  in  chattels  may  also  subsist,  when  goods 
are  bailed,  or  pledged,  or  distrained.  In  those  cases  the  right  of 
property  and  the  possession  are  separated ;  and  the  owner  has 
only  a  property  of  a  temporary  or  qualified  nature,  which  is  to 
continue  until  the  trust  be  performed  or  the  goods  redeemed ; 
and  ho  is  entitled  to  protect  this  property  while  it  continues,  by 
action,  in  like  manner  as  if  he  waa  alisolute  owner,  (ci) 

a.  Joint  Tenanor  1q  Chattola.  —  Personal  property  may  be  held 
by  two  or  more  persons  in  joint  tenancy  or  in  common  ;  and  in 
the  former  case,  the  same  principle  of  surTivorship  applies  which 
exiKts  in  the  case  of  a  joint  tenancy  in  lands,  (e)  But  by  reason 
of  this  very  effect  of  survivorship,  joint  tenancy  in  chattels  is  very 
much  restricted.  It  does  not  apply  to  stock  used  in  any  joint 
undertaking,  either  in  tnde  or  agriculture ;  for  the  forbidding 
doctrine  of  survivorship  would  tend  to  damp  the  spirit  Mid  enter- 

(<)  Iiut.3.L18i  Dig. 41.1. 6.S. 

(o)  Init.  2. 1. 14 

(b)  Gillet  B.  Hmoo,  T  John*.  IS. 

(e)  lost  2. 1. 14 ;  Wallia  v.  Mbru,  8  BInney,  6M.  Beei  which  Uke  ap  th#tr  abode 
In  •  Iree  belong  to  the  owner  of  tha  loil,  tf  nrreddmed,  bat  if  rvclnimed  wid  Idanti- 
Bed,  tber  belong  to  their  former  poMSMor.    Qott  e.  Ellti,  16  Wend.  650. 

(rf)    Vide  infra.  668.  586. 

\e)  Co.  Utt.  182,  a. 

>  In  Biwie*  r.  Higg«,  11  H.  L.  Q  «31 ;  Und  of  anoUier  by 

a.  0.  IS  C.  B.  ■.  e.  844 ;  U  C.  B. ».  s.  601,  ried  of  bj  him,  belong* 

It  wBi  held  by  tbe  Honw  of  Lord*  And  the  land, 
tha  Judge*  that  game  kilted  apon  tlia 
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prise  requisite  to  conduct  the  businees  vith  sucoess.  When  one 
joint  partner  in  trade  or  in  agriculture  dies,  hia  interest  or  share 
in  the  concern  does  not  survive,  but  goes  to  his  personal  repre- 
sentatives. (/)  Subject  to  these  exceptibns,  a  gift  or  grant  of  a 
chattel  interest  to  two  or  more  persons  creates  a  joint  tenancy  j 
and  a  joint  tenant,  it  is  said,  may  lawfully  diapoae  of  the 
whole  property,  (jf)  In  legacies  of  •  chattels  the  courts  •  851 
at  one  time  leaned  against  any  construction  tending  to  sup- 
port a  joint  tenancy  in  them,  and  testators  were  presumed  to  hare 
intended  to  confer  legacies  in  the  most  advant^eous  manner,  (^a) 
But  in  Campbell  v.  Campbell,  (6)  the  master  of  the  rolls  reviewed 
the  cases,  and  concluded  that  where  a  legacy  was  given  to  two 
or  more  persons,  they  would  take  a  joint  tenancy,  unless  the  will 
contained  words  to  show  that  the  testator  intended  a  severanoe 

(/)  Co.  Litt.  1B%  ■  i  No7,  ES;  Jeneyt  tr.  Btnatl,  1  Tsm.  217;  EIUoU  r.  Brown, 
dt«d  in  lUithbx'a  note  to  1  Tdtq.  317. 

fff)  BmL,  J.,  In  Bmrton  r.  Williftim,  6  B.  ft  Aid.  396.  If  thii  dirbim  be  not  conflned 
to  joint  lenancy  in  merchaiiilLae,  where  it  undoubtedly  applies,  it  mutt,  m  lent,  be 
Nttricled  to  chattel  intereil*.  A  sale  <n  market  orert  at  r  chattel  bj  one  joint  tenant 
elianget  the  property  at  onoe  u  againit  the  otber  joint  tenant  A  joint  tenant  of  an 
ettate  can  only  conrey  hli  part;  and  If  boahoald  lerya  flne  of  the  whole  ealatc,  or 
convey  it  by  bargain  and  nle,  it  would  only  reach  hii  interett,  and  amount  to  a 
■erennce  of  the  Joint  tenancy.  Co.  Litt.  188,  i ;  Comm.  Dig.  lit  Eitatea,  K.  a ; 
Ford  V.  Lord  Grey,  6  Mod.  44;  1  Salk.  286;  2  Ohio,  112.  See  alio,  in/nt.  iy.  3W, 
960,  note.  If  one  tenant  In  common  of  a  ehnltel  lella  the  ihare  of  hli  colenant,  a* 
wellai  hiiown,  heU  aniwerabte  in  trover.  Wilion  v.  Reed,  3  Jnhna.  175;  Hyde  c. 
Store,  7  Wend.  8&4 ;  While  v.  Osborn,  21  id,  7i  It  li  a  conversion  u  to  the  share 
of  the  other,  Pwke.  B.,  I  H.  &  W,  685.  But  one  tenant  In  common  of  a  chaiiel 
cannot  bring  trover  agvnit  his  cotenant  for  dispossessing  him,  for  each  has  an  equal 
right  to  the  pnsseiston ;  though  for  the  loss  or  destmetion,  or  sale  of  the  whole  chat- 
tel by  one  of  the  cotenanti,  an  action  of  trover  will  lie  against  him  by  the  other. 
Ijtt.  sec.  nas ;  Co.  Litt.  200,  a ;  Wilson  d.  Reed,  uAi'iii^mt  ,■  Fennings  r.  Gtcnvilie,  1  Taont 
241;  Bnriun  v.  Williams,  g  B.  t  Aid.  3Q6;  Farm.  Smith,  9  Wend.  8SS;  Lacai  v. 
Wasson,  8  Dev.  398 ;  Cole  v.  Terry,  2  Der.  &  Battle,  252 ;  Herrin  v.  Eaton,  18  Me. 
192 ;  HetMreau  n.  Norton,  15  Johns.  170,  In  Waddell  b.  Cook,  2  Hill,  47,  it  was  held 
that  trover  (bnt  not  trespass)  woald  lie  by  one  cotenant  of  goods  against  another  who 
sells  the  whole  interest  In  the  chattels.  One  tenant  in  common  of  personal  properly 
csn  sell  his  own  share  only,  Bradley  e.  Boynlon,  22  Me.  287.  It  he  sells  the  whole 
interest  in  the  common  property,  the  vendee  of  the  original  cotenant  cannot  be  sued 
tetih  in  poaation.  The  person  in  possosiion  under  such  sale  is  a  cotenant  with  the 
rightfal  owner.  The  remedy  la  in  trover  against  the  cotenant,  whoever  he  may  be, 
who  aelts  the  whole  subject  as  for  a  conversion  of  the  share  of  the  other  owner. 
Dain  r.  Cowing,  ib,  847.  A  joint  owner  of  a  chattel  is  bonnd  to  bestow  upon  iti 
ptoserratliin  that  care  which  a  prudent  man  ordinarily  tMrtowa  apoo  his  property. 
Onillot  V.  Doasat,  4  Martin  {Ia.),  206. 

(o)  Perkins  ■>.  BajmtOD,  1  Bio.  C.  0. 118.  (t)  4  Bn.  16. 
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of  the  interest,  and  to  take  away  the  right  of  survivorship.  This 
same  rule  of  construction  has  been  declared  and  followed  in  the 
subsequent  cases,  (tr) 

4.  Rigiita  In  Aation.  —  Another  very  leading  distinction,  in 
respect  to  goods  and  chattels,  is  the  distribution  of  them  into 
things  in  possession  and  things  in  action.  The  latter  are  personal 
rights  not  reduced  to  possession,  hut  recoverable  hy  suit  at  law. 
Money  due  on  bond,  note,  or  other  contract,  dumages  due  for 
breach  of  covenant,  for  the  detention  of  chatteLi,  or  fui-  torts,  are 
included  under  this  general  head  or  title  of  things  in  action.  It 
embraces  the  most  diffusive,  and,  in  this  commercial  age,  the 
most  useful,  learning  in  the  law.  By  far  the  greatest  part  of  the 
questions  arising  in  the  intercourse  of  social  hfe,  or  which  are 
litigated  in  the  courts  of  justice,  are  to  be  referred  to  this  head  of 
personal  r^bts  in  action. 

*  852        S.  Chattal  IntarMt  In    RftnudndaT.  —  *  Chattels  may   he 

limited  over  by  way  of  remainder,  after  a  life  in  them  is 
created,  though  not  after  a  gift  of  the  absolute  property.  The 
law  was  very  early  settled,  that  chattels  veal  might  be  so  limited 
by  will,  (a)  A  chattel  personal  may  also  be  given  by  will  (and 
it  is  said  that  the  limitation  may  also  be  equally  by  deed),  (6) 

(e)  Morle;  n.  Bird,  3  Ve*.  G28 ;  Crooke  b.  De  Vmdei,  9  id.  197 ;  Ju^wm  v.  JmA- 
MM.  ib.  691. 

(a)  Manning'!  Ctw,  8  Co.  U5;  Lampet'i  Caw,  10  Co.  46;  Child  c  BajUe,  do. 
Jac.4S9. 

(6)  2  BL  Comm.  398 ;  Langwortb}'  tr.  Chadwick,  18  Conn.  42  The  oust  ire  seii- 
erall;  upon  willi ;  bnt  in  Child  v.  Baf  lie,  Cro.  Jac.  459,  the  court  <peak>  of  mch  a 
remaioder  ai  iNing  created  equally  b;  gmnt  or  de'i*e.  In  Powell  v.  Brawn,  S.  C. 
Law  Journal,  No.  S,  443,  it  waa  held  that  a  limllation  over  of  a  personal  chattel  bj 
deed  wai  good,  though  it  wm  not  by  waj  of  executory  trait  or  a  conveyance  to  uae*. 
See  alto  Powell  b.  Drown,  1  Bailey  (8.0,100.  Bjt  ifthe  limiialion  in  remainder, 
after  a  life  eitate  in  penonalty,  be  not  by  ezecntory  deTiie,  it  can  only  be  bj  con- 
Teyance  in  trwt.  Betty  s.  Moore,  1  Dan«(Ky.),  337.  So,  bi  Morrow  t>.  WiUiamt, 
S  DeT.  (N.  C.)  203,  it  wu  eald  to  be  a  settled  rule  in  North  Carolina,  tliat  a  remajit- 
der  in  chattela,  alter  a  life  ntate,  could  not  be  created  by  deed.  In  Rathbone  ■> 
Dycknun,  3  Paige,  1,  it  wai  held  that  a  limiUitioii  over  of  penonal  e>tate  to  A.  in 
caae  ot  the  death  of  B.  without  lawful  iwiie,  waa  valid ;  for  the  N.  T.  Be>.  Sula.  L 
734,  lec  22,  TT8,  lec.  2,  have  declared,  that  the  worda  dpng  withna  ante  mean  itme 
living  at  the  deaUi  of  the  Qnt  taker.  See  infra,  iv.  233.  lo  the  Engliih  chancery.  In 
beqneit*  of  chattel  intereata,  the  worda  ^'nn^  at  lie  lime  of  lit  lataiar'i  deaii  are  often 
•npplled  by  intendment,  to  avoid  uncertainty.  Thua,  a  bequeit  to  tie  chUdrai  of  A. 
or  a  legacy  to  A-  for  Kte,  and  then  to  the  dildren  of  B.,  the  law,  In  the  case  of  real 
eetatei,  reatricti  the  bounty  to  the  children  living  at  At  dtalh  of  A.  or  B.,  ai  the  caaa 
may  be.  Equity  will  not  preiiime  that  a  party  who  la  not  in  nac  ia  intended,  iinleM 
•ach  intention  be  manlleit.    Barllemnn  v.  Horchiaon,  1  Ruaa.  &  My.  ItlO. 
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to  A.  for  life,  with  the  lemainder  over  to  B^  and  the  limita- 
doD  over,  after  the  life  iuterest  in  the  chattel  has  expired,  is 
good.  At  common  law  there  could  be  no  limitation  over  of  a 
chattel,  bnt  a  gift  for  life  carried  the  absolute  interest.  Then 
a  distinction  was  taken  between  the  use  and  the  property,  and  it 
was  held  that  the  use  might  be  given  to  one  for  life,  and  the 
property  afterwards  to  another,  though  the  devise  over  of  the 
chattel  itself  would  be  void,  (c)  It  was  finally  settled  that  there 
was  nothing  in  that  distinction,  and  that  a  gift  for  life  of  a  chattel 
was  a  gift  of  the  use  only,  and  the  remainder  over  was  good  as  an 
executory  devise.  (_d)  This  limitation  over  in  remainder  is  good 
as  to  every  species  of  chattels  of  a  durable  nature  ;  and  there  is 
no  difference  in  that  respect  between  money  and  any  other  chat- 
tel interest.  The  general  doctrine  is  establiiihed  by  numerous 
English  equity  decisions,  (e)  and  it  has  been  very  extensively 
recognized  and  adopted  as  the  existing  rule  of  law  in  this  coun- 
try ;  but  not  until  the  questions  had  been  very  ably 
•  and  thoroughly  discussed,  particularly  in  the  Supreme  *  853 
Court  of  Errors  of  the  State  of  Connectiout.  (_d) 

(r)  87  Hen.  TI.,  abridged  in  Bra.  til.  DeviM,  pi.  13 ;  Hutiogt  v.  Doi^Im*,  Cm. 
Cmr.  843. 

id)  Hjda  V.  ¥umt,  1  P.  Wmi.  1.  It  hu  bMD  (reqnMtlr  held,  Hr.  J.  Bolter 
obterTsd,  in  Doe  e.  Panjn,  8  T.  R.  484,  that  tli«  words  dying  wilhait  lmm  mean  with- 
oat  {una  M  lie  lime  of  the  death  of  the  /larly,  in  cam  of  penonal  property,  tlioagh  it  be 
not  M>  In  the  ilmitatlon  of  freeliold  eitatea. 

(e)  Smitii  e.  CieTer,  2  Vera.  59 ;  Hyde  i>.  Fanat,  1  F.  Wm*.  I ;  Tiaien  v.  TlMen, 
It).  GOOj  Pleydell  tr.  Pleydelt,  ib.  748;  Porter  o.  Touniaj,  S  Vra.  811,-  Bandall  ■. 
Enawll,  3  Herir.  ISO. 

(d)  Moffkt  V.  Strong,  10  Jotint.  12 ;  Wettcott  s.  Cadj,  S  Johna.  Ch.  384 ;  Griftgi  *. 
Dodge,  2  Dkj,  28 ;  Taber  d.  Packwood,  ib.  BS ;  Scott  v.  Price,  8  S»rg.  &  R.  GO ;  Deliil 
V.  King,  6  id.  20 ;  Rojall  v.  Bppei,  3  Mnnf.  4T9 ;  Mortimer  n.  MofAtt,  4  Hen.  &  Honf. 
108;  Logan  v.  I^ioo,  I  Detaiu.  271 ;  GMger  v.  Brown,  4  H  Cord,  427 ;  Brnmmet  v. 
Barber,  3  Hill  (S.  C),  648.  By  the  N.  T.  Berited  Statute),  I.  778,  aec.  1-5,  the  abeo- 
hilB  awnerehip  of  pcreooid  javperty  oannot  be  anipended  by  any  limitation  or  condi- 
tion for  a  longer  period  tlian  two  lirei  in  being  at  the  date  or  th«  Inetroment  creating 
h,  or  if  by  win,  in  being  at  the  death  of  the  testator.  The  accumulation  of  the  inter- 
e«t  or  proflla  of  penonal  property  may  be  made  u  aforeaald,  to  commence  from  tbe 
date  of  the  iutrnment,  nr  from  the  death  of  the  penon  executing  the  aame,  for  tbe 
beneBt  of  one  or  more  minon  tl>en  in  being,  and  to  terminate  at  the  expiration  of 
their  mlnorlly ;  and  if  directed  to  oommence  at  a  period  lubaeqaent  to  the  dale  of  tbe 
inatrament  or  death  of  the  peTMHi  executing  it,  the  period  moat  be  during  the  minority 
of  the  penona  to  be  beneSted,  and  terminate  at  the  expiration  of  their  minority.  All 
direction!  for  accnmnlation  contrary  hereto  are  Toid ;  and  for  a  longer  term  than 
•scb  minority,  are  Toid  m  to  the  exceM  of  time.  But  If  a  minor,  for  whoie  beneftt  ■ 
Talid  acciwnilatlon  of  Intcreat*  or  prodtt  la  directed,  be  deetilnte,  the  chancellor  isaj 
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There  ia  an  exception  to  tbe  rule  in  the  case  of  a  bequest  of 
specifio  things,  as,  for  instance,  com,  hay,  and  fruits,  of  which  the 
use  coBsists  in  the  consumption.  The  gift  of  such  articles  for  life 
is,  in  most  cases,  of  necessity,  a  gift  of  the  absolute  property ;  for 
the  use  and  the  property  cannot  exist  separately.  (6)     If  not 

ftpplj  a  raitftble  (am  ttom  tbe  MCumulMed  moneyii  for  hii  relief,  u  lo  sapport  or 
educfttion.  Se«  injra,  It.  2B6,  the  regulatioa  of  llie  accumuUtion  of  the  Income  of 
real  eitatei ;  and  lee  Tail  v.  Tail,  4  Paige,  317,  where  it  utt  held,  tbat  If  the  trait  of 
accDmulatloQ  of  income  of  pefMDal  eitate  be  roid  under  the  ttatuie,  sncb  Income 
goes  M  niibeqaeatbed  property.  Whenever  the  proceed*  of  pertonftl  properQr  are 
not  Talldly  diipoied  of  by  the  teitator,  they  are  to  be  diitributed,  u  of  coaree,  to  tlie 
widow  and  next  of  kin.  The  N.  Y.  Reviled  StAtutei  have  not  defined  the  objecia 
for  which  expreii  tmiti  of  pemmnl  eilate  may  be  created,  u  ha*  been  tbe  caie  in 
relation  to  truiti  of  real  eilate.  {Infra,  it.  310.)  Tiiey  may,  therefore,  be  created 
for  any  purpoiei  which  are  not  illegal ;  and  except  u  to  tlie  mere  Teiting  of  the  legal 
title  to  the  property  in  the  truilee,  initead  of  the  eeMai  gvt  tnat,  the  cooTeyance  or 
bequest  of  perional  property  ii  governed  by  the  Mme  rale*  applicable  to  a  grant  or 
deviie  of  a  limilor  intereit  in  real  property.  Tlie  Reviled  Btatutei,  i.  773,  tit.  4,  re- 
■trict,  as  above  atated,  the  power  of  taipending  tlie  light  of  alienation  of  personal 
property,  and  the  right  of  accumulation  within  limilar  liniits.  Gott  v.  Cook,  7  Paige, 
53i,  !i8b.  In  all  other  reipecli  liaitationM  of  future  or  contingent  penonal  eitatei  are 
theunieaa  if  the  inbject  wai  real  eitale.  Honen.  Tan  Schaick, 7  Paige, 223;  Kane 
E.  Ofltt,  24  Wend.  641.  The  N.  Y.  Reviled  Stalutei,  concerning  oiea  and  tmati,  are 
confined  to  real  property.  They  do  not  interfere  with  the  mere  appropriatloa  of  the 
food  u  to  penonal  property,  and  only  ••  to  timitationi  of  future  or  contingent  inter- 
eit tlierein ;  for  if  the  limitation  be  on  a  contingency,  It  mult  be  confined  within  cer- 
tain bonndariei  of  time,  otherwiie  you  run  into  an  objectionable  perpetuity.  Tbe 
mloi  of  real  property  are  not  impreiaed  npon  penonal  property,  except  ai  to  fstiire 
contingent  limitation!.  See  tlie  remarki  of  Hr.  JuaUce  Cowen  on  thia  inhject  1b 
Kane  V.  Gott,  ut  tHpra,  682, 6S3,  666  If  peraonal  eitale  be  veiled  in  traiteea  npoo 
Tarioui  trnati,  acme  being  valid  and  otheri  void,  the  court  will  luitun  tbe  valid  ooca 
If  tliey  can  be  aeparated  from  those  which  are  illegal  Van  Vechten  d.  Van  Vechten, 
8  Paige,  106. 

The  teitator  may  direct  the  payment  of  tegaciea  out  of  the  locome  of  tbe  eitate 
by  aniia'patien.  He  may  bequeath  the  same  ai  a  future  estate  trndimiuiibed  in 
amount,  lubject  to  Ihe  rules  against  perpetuities.  He  may  carve  inch  intermediale 
intereiti,  estatei,  and  portioni  out  of  the  income,  In  the  mean  time,  ai  he  pleases,  if 
It  can  be  done  without  an  actual  accumulation  of  the  rents  and  profits  for  tliat  pur- 
pose. But  an  aemmuiatimi  {if  rati  andpn^iU/or  ike  ptaymt  ofTaUingalfjaci/crpQrtiaa 
at  a  future  dag  li  not  permitted  in  New  York,  except  inch  legacy  or  portion  be  for 
the  sole  benefit  of  a  minor  in  exiilence  when  tbe  accnmnlstion  commeocea.  N.  Y. 
R.  8.  i.  726,  sec.  «7, 88 ;  ib.  773.  lec.  3.  4. 

|»)  Randall  it.  Rnawll,  3  Meriv  104 ,-  Erani  n.  Iglehart,  6  GIU  &  J.  171 ;  Render 
■on  e.  Yanlx,  10  Yerg.  SO.  If  Ihe  ipecific  pereoual  properly  bequeathed  fbr  life,  wiiii 
remainder  over,  be  capable  of  ina«aie,  as  cattle,  &c,  the  tenant  for  life,  taking  tUe 
Increase  (o  himielf,  U  bound  Co  keep  up  the  number  of  Ihe  original  stock.  1  I>omit, 
b.  1,  tit-  11.  lec.  6.  But  if  the  aniraala  do  not  produce  young  onei,  the  tenant  fbr 
life,  called  the  ninfmctuary  in  Ihe  civil  law,  ii  not  bound  to  luptdy  Ihe  place  of 
Ibose  tliat  die  without  fait  fault    lb.  lecfl.    In  the  aontfieni  tlatn  slaves  may  bo 
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Specifically  given,  but  geDerally  as  goods  and  chattels  with 
remainder  over,  the  tenant  for  life  is  bound  to  convert  them  into 
money,  and  save  the  principal  for  the  remainderman.  (•?)  It  ia  a 
genera)  principle,  that  wheie  any  interest  short  of  absolute 
ownership  is  given  in  the  general  residue  of  personal  estate,  terms 
for  years  and  other  perishable  funds  of  property  which  may  be 
consumed  ia  the  use,  are  to  be  converted  or  invested,  so  us  to 
produce  a  permanent  capital,  and  the  income  thereof  only  is  to 
go  to  the  residuary  legatee.  ((2)  There  cannot  be  any  estate 
tail  in  a  chattel  interest,  unless  in  veiy  special  cases,  for  that 
would  lead  to  a  perpetuity,  and  no  remainder  over  can  be  per- 
mitted on  such  a  limitation.  («)  It  is  a  settled  rule  that  the 
same  words  which,  under  the  English  law,  would  create 
*  an  estate  ttul  as  to  freeholds,  give  the  al>solute  interest  *  854 
as  to  chattels,  (a) 

The  interest  of  the  party  in  remainder  in  chattels  is  precarious, 
because  another  baa  an  interest  in  possession ;  and  chattels,  by 
their  very  nature,  are  exposed  to  abuse,  loss,  and  destruction,  (i) 
It  was  understood  to  be  the  old  rule  in  chancery,  (c)  that  the 
person  entitled  in  remainder  could  call  for  security  from  the 
tenant  for  life,  that  the  property  should  be  forthcoming  at  his 
decease,  for  equity  regards  the  tenant  for  life  as  a  trustee  for  the 
remainderman ;  but  that  practice  has  been  overruled.  (<2)     Lord   . 

bequeathed  fi>r  life  and  remunder  over,  and  the  tenant  for  life  !■  bouni)  In  equltj  to 
ftceooot  for  tliem.  Hony  v.  Glorer,  2  Hill  (S.  C.  |,  Ch.  620.  Tliough  property  be  ot 
A  peritbalile  niture,  it  mm/,  when  the  cue  will  admit  ot  it,  be  bequeatlied  to  A.  for 
Ufa,  with  remainder  orer ;  but  ai  luuh  propertj  become*  leii  Tstunble  from  year  to 
jear,  it  maj,  under  the  direction  of  chancery,  bo  eooverted  into  gorernment  «to^ 
for  the  protection  of  the  remainderTDan.    4  RoMeli,  20a 

(c)  Patterton  d.  De*Un,  1  M'Mullan  (S.  C),  469.  Tlie  riKhti  of  tbc  tenant  for 
lile  and  of  the  remainderman,  in  periahable  articles,  and  in  other  thing*  which  det»- 
rioKte  or  wear  out  b;  uie  and  tltne,  are  discoued  at  large  in  diat  cate,  and  many 
lUuitrationi  giiea  and  diitmctiani  italed. 

{di  Howe  n.  Earl  of  Dartrooutli,  T  Vea.  137 ;  Feama  r.  Tonng,  0  Id.  649. 

(a)  Dyer,  7,  pi.  8 ;  2  BI.  Comm.  396. 

(a)  Beale  n.  Seale,  1  P.  Wma.  290;  Chandleai  v.  Price,  8  Vet.  90;  Bronncker  v. 
Bagot,  1  MeriT.  2T1 ;  Tothill  r.  Pitt,  1  Had.  Ch.  488;0*rth  d.  Baldwin,  2  Yea.  610; 
Jackaon  d.  Ball,  10  Johna.  19;  Paleraon  e.  EUia,  11  Wend.  259;  Moody  v.  Walker, 
3  Ark.  147. 

{b)  The  tnterect  In  remainder  In  a  chattel  waa  held.  In  Allen  v.  Scurry,  1  Terg^ 
(Tenn.)  86,  not  to  be  the  anigeet  of  aale  on  fi.fa.,  tot  tto  delirery  conid  tie  made  1^ 
the  aherift.    Tbe  remainder  of  a  term  in  ■  lire  chattd  waa  a  conllnmnt  interact 

(c)  2  Freeman,  3M,  caae  280;  Bracken  v.  Benlley,  1  Rep.  In  Chancery,  6ft. 

(<f)  Fdey  r.Baniell,lBR>.CC  279;  Sutton  ■.Craddock,1IredEq.(II.C)lS«. 
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Tburlow  said  that  the  par^  entitled  in  remainder  could  call  for 
the  exhibition  of  an  inventory  of  the  property,  and  which  must 
be  signed  by  the  l^atee  for  life,  and  deposited  in  court,  and  that 
is  all  be  is  ordinarily  entitled  to.  (e)  But  it  is  admitted  that 
Becurity  may  still  be  required  in  a  case  of  real  danger,  that  the 
property  may  be  wasted,  secreted,  or  removed.  (/)  And  where 
there  is  a  general  beqaeat  of  a  residue  for  life,  with  remainder 
over,  the  practice  now  is,  to  have  the  property  sold  and  con- 
verted into  mooey  by  the  executor,  and  the  proceeds  safely 
invested,  and  the  interest  thereof  paid  to  the  legatee  for  life,  {g)  * 

(<)  Th«  rule  <n  Mew  Tork,  m  deeUnd  in  De  Pa;iter  r.  Clendiniag,  8  Paige,  206. 
i*  in  the  ca*e  of  »  siicdfic  bequMt  for  the  legatee  to  gixe  to  the  peraonel  repreienta- 
il*e  of  tbe  tettatOT  an  Inventorj'  of  the  articlei  bequeethed,  Btiting  hii  poMeulon  of 
IbeiD,  and  that  when  hli  interest  ezplrei  thej  ere  to  be  delivered  np. 

(/]  Feame  on  Executory  DeTiiei,  ii.  53,  4th  ed.  bj  Powell ;  Mortimer  v.  Moffat^ 
4  Hen.  &  Monf.  G03;  Gardner  v.  Harden,  2  M'Cord,  Ch.  32;  Smith  t>.  Daniel,  ib. 
143;  MerrU  p.  Joliinoo.  1  Yerg.  71;  1  Hill,  Ch.  (B.C.)  44,74,187,167;  Henderaon 
B.  Vaulx,  10  Terg.  SO;  Hadion  b.  Wadiworth,  S  Conn.  848;  Langworthy  r.  Chad- 
wick,  13  id.  42;  Homer  v.  Shelton,  2  Mclc.  IM.  In  Georgia,  the  penon  entitled  ia 
remainder  or  rsrenion  of  penonal  pmpert;  roa;  hare  a  writ  of  ■»  eaat  in  lucb 
caae*.    Prlnce'i  Dig.  1S37,  p.  4ee. 

[g]  Howe  e.  Earl  of  Dartmouth,  T  Ve».  1ST.  Bttt  in  the  cats  of  a  beqtteat  of 
tptafic  chattel*  to  A.  for  life,  with,  remainder  orer,  tlte  legatee  for  life  ia  entitled  t» 
tbe  poeaeHion  and  enjoyment  of  (A<  ciaati,  and  not  to  bare  it  told  bj  the  executor*, 
and  tbe  proceeds  invetled  for  hi*  a*e,  nnlMi  the  will  direct*  It  He  i*  entitled  to  the 
incrense  and  income  of  it  from  the  teatator'a  death.  If,  howerer,  the  proper^  be- 
queathed waold  be  of  no  o>e  nnlea*  conrerted  into  cash,  in  that  caae  a  aafe  inveat- 
ment  ought  to  be  made  bj  the  executor,  for  the  bcnpflt  of  the  partie*  in  inlereet 
respectively.  Erani  v.  Iglehart,  6  Gill  &  J.  171 ;  De  Peyitcr  v.  Clendining,  6  Paige. 
296.  But  in  the  case  of  a  female  slave  bequearhed  lo  A.  for  life,  and  then  to  B.,  her 
laslM  bom  during  the  life  estate  goe*  to  the  ultimate  legatee.  Covington  v.  McEn- 
tire,  2  Ired.  Rq.  316.  In  Pennsf  Iranin,  by  act  of  24th  Febrnary,  1831,  aecurily  is  to 
be  given  in  alt  cases,  under  the  direction  of  the  Orphan'*  Court,  whet«  penonal 
property  1*  bequeathed  tor  life  only. 

1  Ttnml  for  Lift  and  Remaindtraan. —  to  Inue   *tock   to  the  amoDDt  actnaUy 

Interesting   questions  a*  to  the  relative  issued,  and  to  withhold  dividend*,  and  to 

right*  of  the  equitable  tenant  for  lite  and  uae  all  it*  fund*  in  a  way  merely  to  in- 

remainderman  haveatiaenincase*  where  crease  its  property.     On  thi*  ground  it 

oompanie*  have  declared   extraordinary  was  held  that  although  the  money  In  tlie 

dividend*  or  paid  a  bonn*  nptm  *harea.  hand*  of  the  directon  might  hare  been 

The  earlier  caeea  will  be  found  collected  income  to  Ihe  corporatiaa,  it  never  be- 

and  diecoMed  in  Minot  v.  Paine,  49  Mass,  came  income  to  the  atocklioider*,  that  Ihe 

101.     There  a   corporation   d«clared   a  determination  of  the  directors  to  invest 

stock  dividend  representing  pernuuient  it  in  permanent  Improvement*  waa  con- 

Improvementa  made  by  It  out  of  its  net  elusive,  and  that  the  tenant  for  lite  was 

•■niloBi.     The  company  had  authority  not   entitled  to  the  slock.      Brander  r. 
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Bnnder,  4  T«.  800,  wh  dliiipprond,  pntchMcd.     Earp'i  Appetlfa^ra;  Tui 

ana  Eup**  Ow.  28  Pwd.  St.  368,  critt  Doren  o.  AMeo,  4  C.  E.  Greea  (19  N.  J. 

ciMd.      See  in  ra  Butoa'i  Ttiut,  L.  R  Eq.],  176;   SimpMO  o.  Moore,  80  Bark 

6  Eq.  23&     Bo  witere.  Id  order  to  oTtde  637.     II »  bonus  of  moner  it  paid  oat  of 

a  Blatute,  a  diTidend  in  moatj  irti  de-  the  iocreaied  profit*  of  tlie  year,  ft  will 

etared,  with  an  option  of  inverting  it  in  go  u  income  t«  the  tenant  for  life  of  tha 

atocic  representing  pemuutent  improve-  ihares.    UaclAren  v.  Stainloo,  3  De  Q., 

ment*  at  par,  when  the  alock  wa*  wortli  F.  &  J.  202 1  Edmondaon  v.  Croitliwaita, 

much   more,  it  wa«  treated  at  a  slock  34  BeaT.  SOiDale  e.  Hajea,  40L.  J.H.a. 

dividend  and  capital  Daland  n.  William*,  Cti,  244.     So  will  a  common  ditidend, 

101  Uaai.  671.    And  ao  it  leem*  would  although  paid  out  of  the  proceed*  <€  tba 

aay  dividend  In  newly  iMsed  itock  be  laie  of  tbe  cajdtal  of  the  company,  at  in 

treated  in  Haitachuaetti,  under  ordinary  the  caie  of  a  land  companj,  tba  baqueit 

clrcum*tance<.     See,  farther,  Leland  v.  having  been  of  ilock  in  that  company. 

Bayden,  102  Hai«.  642 ;  and  an  able  de-  Beed  e.  Head,  6  Allen,  174.    And  when  a 

f^nce  of  the  Englith  and  Muiachuietta  dividend,  althongli  made  Sa    itock,  waa 

doctrine  in  6  Am.  Law  Rev.  720.     Bat  mad*  from  iliare*  pnrobaaed  by  tba  com- 

tiia  tendency  of  lome  dadiiona  i*  to  give  pany  in  tlie  market  with  lla  earainigi,  it 

the  tenant  for  life  all  extra  dividendi  wu  treated  at  a  cath  dividend.     Leland 

except  earning*   carried  to   account   of  tr.  Hoyden,  103  Hat*.  512. 3^ 
accnmulaled  proflti  or  inrplui  earning*  See  fartlier,  Iv.  76,  a.  1. 

at  tbe  time  tbe  itock  wa*  bequeathed  er 

tI  In  Hemenway  v.  Hemenway,  1S4  refused  to  1^  down  any  arbitraiy  mle  Of 
UaM.  446,  it  wai  held  that  the  tenant  diviiion  recognizing  a  largo  diioetion  in 
for  life  wa*  entitled  to  tbe  entire  net  in-  (he  tnutee,  bot  recogniziDK  alaa  the  gea- 
oome  of  itocks  held  by  a  tomtee,  and  tb»t  eral  principle  that  neb  diierelion  mnat 
it  waa  not  a  breach  of  truit  for  the  teas-  beeiereited  to  at  to  bold  an  even  balanca 
tee  to  retain  tuch  itockt  until  tliey  were  between  the  tenant  tor  life  and  the  re- 
paid dS,  Ihaogh  at  the  time  they  were  mainderman.  See  further,  Millen  v.  Otier- 
above  par,  and  only  tbe  par  valoe  would  rard,  14  Cent.  L.  J.  214  (Ga„  1882) ; 
bepaidjand  that  the  remainderman  would  Brinley  d.  Qrou,  60  Conn.  — ;  Ho*>' App., 
be  injured;  and,  alao,  tliat  it  wai  not  a  88  Fenn.  St.  284;  a.  o.  24  Am.  R.  181 
breach  of  tratt  to  purclutie  itocki  above  and  note ;  Lord  r.  Brook*,  62  N,  H. 
par  and  retain  them  nntil  paid.  The  court  72. 
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LECTURE    XXXVI. 

OP  TTTLB  TO  PERSONAL  PBOPEBTT  BT  OfilGIKAL  ACQinSITIOH. 

TiTLB  to  personal  property  may  accrue  in  three  diffBtent 
ways: — 

I.  6j  original  acquisition. 
II.  By  transfer,  by  act  of  the  law. 

III.  By  tnmsfer,  by  act  of  the  parties. 

The  right  of  original  acquisition  may  be  comprehended  under 
the  heads  of  occupancy,  accession,  and  intellectaal  labor. 

1.  Of  Oiigtatal  Aoqnlaltioii  bj  OoeupMiar.  —  The  means  of  acquir- 
ing personal  property  by  occupancy  are  very  limited.  Though 
priority  of  occupancy  was  the  foundation  of  the  right  of  property, 
in  the  primitive  ages,  and  though  some  of  the  ancient  institutions 
contemplated  the  right  of  occupancy  as  standing  on  broad 
*  356  ground,  (a)  *  yet,  in  the  pr<^reBS  of  society,  this  original 
right  was  made  to  yield  to  the  stronger  claims  of  order 
and  traoquillity.  Htle  by  occupancy  is  become  almost  extinct 
under  civilized  governments,  and  it  is  permitted  to  exist  only  in 
those  few  special  cases  in  which  it  may  be  consistent  with  the 
public  welfare. 

(1-)  Goods  taken  by  capture  in  war  were,  by  the  common  law, 
adjudged  to  belong  to  the  captor,  (a)  But  now,  by  the  aoknowU 
edged  law  of  nations,  and  the  admiralty  jurispmdence  of  the 
United  States,  as  has  been  already  shown,  (i)  goods  taken  from 
enemies,  in  time  of  war,  vest  primarily  in  the  sovereign ;  and 
they  belong  to  the  individual  captors  only  to  the  extent  and 
under  such  regulations  as  positive  law  may  prescribe. 

(a)  Quod  ante  duIUu*  nt,  id  Dktnrall  ntloae  occnpkntt  concndltor.  In«L  2. 1.  IS, 
Hr.  Seidell  hti  ihown  tbkt  smon^  the  Bodent  Hebnwi  (mitt,  fl«h,  wiiiiiftU,  Mid 
eTerjthIng  found  in  deiert  or  vacaot  places,  belonged  to  the  lint  occnpuit  De  Jw. 
Mftt.  et  Oent.  Jazta  diwipUnBm  EbtwcHntn,  cited  h^  Poff.  b.  4,  e.  8,  ate.  5. 

(a)  nnch's  Law,  28,  178;  Bra.  tit.  Propertj,  pi.  18,  38;  Wright,  J.,  in  Horronfh 
>.  ComTiM,  1  Wib.  Sit. 

(6)  See  i.  100. 
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(2.)  Another  inHtance  of  acquitdtioo  by  ocenpaQcy,  whicli  still 
exists  under  certain  limitations,  is  that  of  goods  casually  lost  by 
the  owner,  and  unreclaimed,  or  designedly  abandoned  by  bim ; 
and  in  both  these  cases  they  belong  to  the  fortunate  finder,  (e) 
But  it  is  requisite  that  the  former  owner  should  have  completely 
relinquished  the  chattel  before  a  perfect  title  will  accrue  to  the 
finder;  though  he  has,  in  the  mean  time,  a  special  property 
sufBcient  to  maintain  trover  against  every  person  but  the  true 
owner,  (d)  '  He  is  not  even  entitled  to  reward  from  the  owncr 
for  finding  a  lost  article,  if  none  had  been  promised.  He  has  no 
lieu  on  the  article  found  for  his  trouble  and  expense,  and  he  is 
only  entitled  to  indemnity  against  his  necessary  and  reasonable 
expenses  incuri'ed  on  account  of  the  chattel,  (e)  The  Roman  law 
equally  denied  to  the  finder  of  lost  piopei'ty  a  reward  for  finding 

(c)  1  Bl.  Cornm.  298 ;  3  id.  402.  In  MiM*chiuetM,  the  flader  of  loit  money  or 
good*  moat  give  notice  m  prMcribed.  t&d  ir  na  owner  appeui  wichto  one  jear,  one 
hair  g<M  to  tbe  flnder  and  the  other  half  to  the  town.  Act  1788,  c  6&;  RariMd 
SUtntei,  1836,  [p.  806.]  In  Uliaoii  (ReTised  Lawi  at  Ulinoii,  183S),  the  finder  of 
la*t  goods,  taooey,  or  chotei  in  action,  takei  them  if  not  above  flfleen  doilan  in 
valoe,  and  no  claimant  wttbin  one  year  att^r  due  ptibUo  notice.  If  aboTe  that  Talue, 
tlie;  are  to  l>e  lold  in  lii  month*  for  public  nie. 

(d\  Armory  v.  Delamirie,  8tr.  SOu ;  Brandon  v.  HontaTlUe  Bank,  1  Stewart  (Ala.), 
820 :  [Sliaw  a.  Kaler,  106  Ma««.  448.) 

(t)  Annoy  s.  Hyn,  10  Johnt.  10-2;  [Chaae  v.  COTCoran,  106  Man.  286 ;}  Biottead 
B.  Bndc,  3  Wm.  Bl.  1117;  Nichol«on  v.  Chapman,  2  H.  Bl.  2bi;  Elar  v.  Edward*. 
4  Watti,  68.  It  la  contidered  in  the  two  laat  caiei  to  be  atill  an  onaettled  potnt 
whether  the  finder  of  lo*t  property  can  recover  a  compenMlion  for  the  labor  and 
•xpeiue  voluntarily  bettoned  upon  lost  property  found.  In  Seeder  v.  Andenon, 
4  Oana  ( Ky.),  193,  it  was  IkM  that  the  finder  was  entitled,  nnder  an  imtdied  auumpdt, 
for  hi*  indemnity  at  lea*t,  against  his  expenditore  of  time  and  money  in  the  sno- 
eeisfnt  recovery  of  loat  property.  Mr.  Jaitiee  Story  (Bailment,  891, 2d  ed.)  give* 
a  strong  opinion  in  favor  of  compen«ation  (or  wliat  he,  in  admtrally4aw  langnags, 
terms  talvagi)  to  the  "  mere  finders  of  lost  property  on  land,"  beyond  a  ftill  indem- 
nity for  their  reasonable  and  necesaary  expenses.  1  beg  leave  to  lay  that  it  appear* 
to  me  that  such  flndinga  have  no  analogy  in  princlfde  to  the  caiet  of  haiardaiu  and 
meritorions  sea  or  coaat  aalrage  under  the  admiralty  law,  and  that  Ibe  mie  of  the 
oommon  law,  a*  iUnsttated  by  Chief  Joitice  Eyre,  in  Kicholaon  v.  Chapman,  a*  to 
the*e  mm  land  flDdings,  ia  the  better  policy. 

1  Compate  Bridge*  v.  Hawkesworth,  finding  lost  ptoperQ',  Eameker  d.  Blan- 

16  Jur.  10T9i   a.  o.  21  L.  J.  Q.  B.  76;  7  chard,  90  Fenn.  St.  877 ;  Bowen  v.  8n1- 

E.  L.  &  Eq.  424 ;   McAvoy  e.  Medina,  11  livan,  62  Ind.  281 ;   Dnrfee  v.  Jone*.  11 

Allen,  648;    Kincaid  d.  Eaton,  98  Mass.  R.  I.  688.    A*  to  the  right  to  have  the 

139;  Hatbewt  r.  Haraell,  1  E.  D.  Smith,  proper^  Identified  befbre  giving  it  np, 

308,  as  to  what  conititntee    po«*e*B)on.  *ee  Wood  v.  Pienon,  4&  itieh.  813.] 
[See  fnrther,  as  to    the  right*  <tf  ore 
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it ;  and,  according  to  the  Bteni  doctrine  of  Ulpian,  (/)  *  it 
*  S67    was  even  considered  *  to  be  theft  to  c(HiTert  to  one's  own 

use,  OTtimo  lucrandi,  property  found,  when  the  finder  bad 
no  reason  to  believe  it  bad  been  abandoned,  (a) 

This  right  of  acquisition  by  finding  is  confined  to  goods  found 
upon  the  surface  of  the  earth,  and  it  does  not  now  extend  to 
goods  foond  derelict  at  sea,  though  abandoned  without  hope  of 
recovery,  (by    Nor  does  this  right  of  acqoiution  extend  to  goods 

(/)  Dig.  47. 2.  44,  lec.  4-10.  Th«  Esgliih  law  rrqulret  that  tha  mimn  finmdi 
muit  hA*e  exUted  when  tlie  property  wmi  flnt  mxiTed  or  Uken,  to  coDitinle  Ur. 
oeny.  B«i  c.  Mocklow,  1  R7.  &  Mood;  C.  C.  ISO ;  Bntler'i  Cue,  3  Init.  lOT ;  Lord 
Coke,  id.  3  Kul,  P.  C.  608;  The  People  r.  Andcnon,  14  Johni.  S91  It  it  not  lir- 
Gen;,  [f  there  be  no  erideiice  to  show  that  the  finder  at  Uk  iiw  knew  who  Uie  owmt 
wu,  thoogh  he  alterwardi  frsndulentlj  concealed  the  hct  of  Bndjng  the  property. 
The  PeopU  ir.  Cogdell,  1  Hilt  (N.  T.),  M.  But,  oo  the  other  hand,  the  doctiiDe  of 
Ulpian  is  not  without  ■pprobatlon  in  lome  of  the  modem  deciiioni;  and  it  hai  beeo 
held,  that  if  the  penan  who  flndi  property  loit  koowi  the  owner,  and,  Dotwithataoil- 
fng.  oonceali  and  conTeiti  the  property  to  hii  own  uae,  it  ii  larcanj.  The  Slate  m. 
Weeton,  9  Conn.  627;  Lawrenee.  J.,  and  Gibba,  J.,  died  in  2  Ruaiall  on  Crimea,  100^ 
103 ;  and  then  caaei  are  directly  aanclioned  in  the  caae  of  People  a.  U'Carrcn,  II 
Weod.  400. 

(a)  Bat  the  Under  of  a  choae  in  action,  u  a  check  or  lottery  ticket,  ia  not  entitled 
to  payment  of  the  money  due  upon  it,  if  the  party  paying  ha*  notice  that  the  boldw 
came  "to  the  poaaeMioD  of  it  by  finding.  Payment,  under  aoch  dtcamtlaneea,  ta  tbe 
holder,  would  be  no  bar  to  an  action  by  the  owner.  HcLaoghlin  v.  Walte,  6  Wend. 
404.  Pteking  up  a  pnne  of  money  on  tbe  Iiighwey  and  appropriating  It,  i«  not  lar- 
ueoy,  if  it  had  not  any  mark  by  which  tlie  owner  might  be  known.  Begin*  v.  Uola^ 
1  Carr.  &  Kirw.  417.  But  it  ieema,rrom  the  modem  caiea,  that  if  a  peraon  flDdaloit 
property,  knows  the  owner,  or  tliere  are  circunuCanuea  to  nicertain  the  owner,  a  con- 
Tenion  of  it  animo  fitm^di  is  larceny.  Merry  d.  Green,  7  M.  A  W.  62S;  Begina  a. 
Petera,  1  Can-.,  &  Kirw.  246.  If  a  chattel  be  dropped  by  a  field  or  highway,  or  left 
In  a  atage  coach,  the  owner  doea  not  low  tlie  property ;  and  if  another  finds  it,  he  ii 
only  Joatifled  in  appropriating  it  to  his  own  nse  where  the  owner  cannot  be  fonnd, 
or  where  it  may  be  fairly  said  he  had  abandoned  iL 

[h)  Tlie  ancient  rule,  glring  to  the  finder  a  moiety  of  t)ie  proceeds  ol  goods  fbqnd 
derelict  at  sea  (if  any  such  rule  ef  er  existed],  has  become  obsolete ;  and  derelicts  are 
Iteld  to  be  perquiiites  or  draitt  of  llie  admiralty,  snbject  to  be  reclaimed  by  tbe  owner, 
bnt  without  any  other  claim  on  the  part  of  the  finder  than  to  his  reasonable  salvage 
remonenulon.  This  is  now  the  general  rule  of  driliKd  countries.  The  AqnUa. 
1  C.  Rob.  37;  The  King  u.  Property  Derehct,  1  Hagg.  Adm.  8S3;  Peabody  ■.  Pro- 
ceeds of  Twenty  .eight  Bags  of  Cotton,  American  Jurist,  ii.  IIB,  decided  in  the  District 
Court  of  Massachusetts,  1820.  A  veaiel  at  tea  Is  not  deemed  derelict,  nnlets  she 
waa  absolutely  abandoned  as  hopelete,  and  the  antmiK  natrttndi  did  not  exist.  The 
Bmulona,  1  Sumner,  207;  Uesoer  and  othets  s.  Sufiblk  Bank,  Diatriut  Coort  ol 
D.  S.,  Mast.,  Norember,  1838.  In  Wyman  v.  Hurtbnrt,  12  Ohio,  SI,  a  rettel  waa 
found  by  apedal  Tetdiet  to  liare  been  abandaati  by  the  ownart,  and  dtrtlitt  at  tbt 

*  See  The  Queen  ».  Olyde,  L.  B.  1  C.  C  1S9. 
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fouad  hidden  in  the  eartb,  ftnd  which  go  under  the  denomination 
of  treatttre  trove.  Such  goods,  in  Eoghmd,  belong  to  the  king ; 
and  in  New  York,  they  fonnerly  belonged  to  the  pubho  treasury ; 
for  the  statute  of  4  E^w.  I.  was  reenacted  by  the  act  eoneeming 
wmurt,  (c)  which  directed  the  coroner  to  inqnire,  by  jury,  of 
treasure  said  to  be  found,  and  who  were  the  findera,  and  to  bind 
the  finders  in  rec(^Qiz80Ce  to  appear  in  court.  I  presume  that 
this  direction  had  never  been  put  in  practice,  and  that  the  finder 
of  property  has  never  been  legally  questioned  as  to  his  I'ight, 
except  on  behalf  of  the  real  owner ;  and  ihe  whole  provision  has 
been  omitted  in  the  New  York  Revised  Statutes  of  1828. 
The  common  law  originally,  according  to  *  Lord  Coke,  (a)  *  358 
left  treasure  trove  to  the  person  who  deported  it;  or, 
upon  his  omission  to  claim  it,  to  the  finder.  The  idea  of  deriving 
any  revenue  from  such  a  source  has  become  wholly  delusive  and 
idle.  Such  treasures,  according  to  Grotius,  (i)  naturally  belong 
to  the  finder ;  but  the  laws  and  jurisprudence  of  the  middle  ^es 
ordained  otherwise.  The  Hebrews  gave  it  to  the  owner  of  the 
ground  wherein  it  was  found ;  and  it  is  now  the  custom  in  Ger- 
many, Prance,  Spain,  Denmark,  and  England  to  give  lost  treasure 
to  the  prince  or  his  grantee  ;  and  such  a  rule,  says  Grotiua,  may 
now  pass  for  the  law  of  nations,  (t?)  The  rule  of  the  Emperor 
Hadrian,  as  adopted  by  Justinian,  (d)  was  more  equitable,  for  it 
gave  the  property  of  treasure  ti'ove  to  the  finder,  if  it  was  found 
in  bis  own  lands  ;  but  if  it  was  fortuitously  found  in  the  ground 
'  of  another,  the  half  of  the  treasure  went  to  the  propnetor  of  the 
BOJ],  and  the  other  half  to  the  finder ;  and  the  French  and  Louis- 
ianian  codes  hare  adopted  the  same  rule,  (e) 

bottom  of  tli«  lake  in  L^ke  Erie,  i/ter  bwng  fbr  ten  month*  tunk  In  tlxty  fleet  water; 
and  it  WM  held,  on  thow  facta,  that  the  origioal  owoer  wm  not  BDtltled  to  hit  action 
of  [roTer  agaiait  tlie  Under  who  recoTered  tbe  veeieL  The  right  of  pr^erty  in  (ooiU 
abaodoned  from  necenltj  at  lea  aa  derelict  ii  not  lott  to  the  ownen,  end  the  Under 
ii  iMnnd  to  conanlt  the  tntereet  of  the  ownen  a*  well  m  bl>  own  at  ft  aalTor.  Caae 
of  tbe  Amethjit.  Diitrict  Court  of  Maine,  2  N.  T.  Leg.  Obi.  813  (DaveU,  20], 

{t)  L.  H.  T.  eeaa.  24,  c  48.  (a)  3  lut.  182. 

(b)  De  Jnre  B.  &  P.,  b.  2,  c.  8,  aec  7. 

{e)  Acoonling  to  the  Grand  Coatumier  of  the  Duchj  of  Ifomwndjr,  e.  18,  treomri 
tnet  belonged  to  tbe  dnke.    It  bdonged,  eayi  tbe  tent,  d  la  DignUuH  Due. 

id)  loat.  3. 1.  S9. 

j«)  Code  dm,  n.  T16;  Cirll  Code  of  Loolelana,  ert  8388.  Bnt  the  French  code 
Umit*  Ihla  tight  of  the  finder  to  tbftt  particiilu  caae.  The  general  rule  Is,  that  all 
propert;  T«cant  and  withoat  m  maater  beloDgi  to  the  sUte,  Code,  noa.  6S9,  713,  71^ 
717;  and  ToaUier,  In  tbe  Droit  Citil  Franfaia,  It,  87-42,  compialm  much  of  (be  boo. 
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Goods  waivedy  or  scattered  by  a  thief  id  hid  flight,  belong,  like- 
wise, at  common  law  to  the  king ;  for  there  was  supposed  to  be 
a  default  in  the  party  robbed,  in  not  making  fresh  pursuit  of  the 
thief,  and  reclaiming  the  stolen  goods  before  the  public  officer 
seized  thero.  (/)  But  this  prerogative  of  the  crown  wag  placed 
by  the  common  law  nnder  so  many  chevkn,  (g)  and  it  is  so  unjust 
in  itself,  that  it  may,  perhaps,  be  considered  as  never  ' 

•  359    adopted  here  as  against  the  "  real  owoer,  and  never  put  iu 

practice  as  against  the  finder ;  though,  as  against  him,  I 
apprehend  the  title  of  the  state  would  be  deemed  paramount. 
We  must  also  exclude  from  the  title  by  occupancy  tttragt,  being 
cattle  whose  owner  is  unknown ;  for  they  are  disposed  of,  in 
New  York,  (a)  and,  I  presume,  generally  in  this  country,  when 
unreclaimed,  by  the  officers  of  the  town  where  the  estray  is  taken 
up,  for  the  use  of  the  poor,  or  other  public  purposes,  (b')  All 
wreeka  are  likewise  excluded  from  this  right  of  acquisition  by  oo- 
cupanoy ;  for  if  they  be  unreclaimed  foi*  a  year,  they  are  liable  to 
be  sold,  and  the  net  proceeds,  after  deductions  for  salvage,  paid 
into  the  public  treasury,  (c) 

liadlctioD,  confntlon,  uid  iiacerUinty  of  tbe  Fnncb  ragaUtlaoi  on  lhi«  inbject  of 
goods  without  an  owner. 

(/)  Foxler'i  CB*e,  S  Co.  109;  Cro.  Ells.  6M. 

\g)  Finch'i  Law,  212.  (a)  H.  T.  Rovbed  8Utut<«,  1.  SGI,  863. 

(i)  Id  iDdlana,  hj  aUtule  of  1S30,  the  perton  who  Snda  and  lake*  iitopertf  adrift, 
or  aoimali  eatrayed,  it  entitled  to  retain  tlie  propert]'  on  paying  twentjr  per  cent  of 
the  appniaed  value  for  tlie  inpport  of  seminariea.  Bat  he  ia  tubject,  nevertheleat, 
to  hare  the  property,  or  its  Talae,  reclaimed  at  any  time  by  tlie  owner,  on  payment 
of  reaaonable  coati  and  chargei.  But,  by  itatule  of  1888,  etiray  animali,  not  ex- 
ceeding SID  In  ralue,  after  a  year'i  notice  and  unreclaimed,  leat  in  the  taker.  The 
aame  a«  to  water  craft,  afier  sixty  days'  notice,  and  none  bni  freeholden  and  hoiue- 
holderg  are  allowed  to  take  np.  Beviied  Statutea  of  Indiana,  1838,  p.  SaS.  In  Ohio, 
the  eacray  goei  to  the  finder,  if  no  owner  appean,  and  the  eatray  be  appraieed  at  At* 
dolUra  or  under;  but  if  it  exceeda  that  aura,  the  net  proceedi  goto  the  treaaoteroi 
tlie  town.  Statute  of  Ohio,  18-tl.  The  alatute  appliea  equally  to  boata,  rafb,  water- 
Claft,  £&,  found  adrift  In  Michigan,  under  the  territorial  act  of  April  16,  18813, 
boala  found  adrift  were  to  be  lold,  unleaa  cltUmed  witliin  three  month*;  and  tlie 
claimant,  on  proving  property,  ia  to  pay  what  three  disinleretted  freeholder*  ahall 
deem  reaaonabte.  In  Illinoit,  the  boat  or  veaael  goe*  to  the  taker  if  not  dalmed  in 
*ix  month*,  if  Che  ralne  does  not  exceed  S20 ;  and  if  it  doea,  and  the  owner  doe*  not 
appear  in  ninety  day*  after  due  public  notice,  the  boat  i*  sold  at  auction,  and  tbe  net 
proceeds  are  appropriated  to  pnbtic  uae.    BeTlaed  Law*  of  lilinoia,  ISUS. 

(c)  N.  T.  Revised  Statute*,  1.  60tMtM.  A  mttk  i*  undentood  to  be  good*  ca*t  or 
left  upon  land  by  the  tea.  Conatable'a  Caae,  6  Co.  106.  In  England,  wrecka  of  tbe 
tea  are  generally  manorial  rights,  foiuded  on  grant  or  preacription ;  while  goodi 
found  afloat  on  the  high  seas  belong  to  the  crown,  ••  "  droit*  of  admintlty." 
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By  the  colony  laws  of  Massachusetts  nod  Connectiout,  tereekt 
were  preserved  for  the  owner ;  and,  if  found  at  sea,  they  are 
snppoeed  to  belong  now  to  the  United  States,  as  succeeding,  id 
this  respect,  to  the  prerogative  of  the  English  crown.  ((2)  But  if 
discovered  on  the  coast,  or  in  the  waters  within  the  jurisdiction 
of  a  state,  they  are,  by  statutes  in  tho  several  states,  to  be  kept 
for  the  owner,  if  redeemed  within  a  year ;  and  if  not,  they  are  to 
be  sold,  and  the  net  proceeds,  deducting  coats  and  salvage,  appro- 
priated to  public  uses,  (e)  The  statute  law  of  Massachusetts, 
since  the  Revolution,  pursued  the  policy  of  the  colony  law,  and 
disposed  of  estrays,  lost  money,  and  goods,  if  unreclaimed  for  a 
year,  by  giving  one  half  of  the  proceeds  to  the  finder,  and  the 
other  half  to  the  poor  of  the  town.  (/)  Shipwrecked  goods,  if 
nnreclaimed  for  a  year,  are  to  be  sold,  and  the  proceeds  paid  into 
the  public  treasury.  (^)  The  statutes  have  been  extended 
in  practice  to  *  all  goods  and  moneys  lost,  hidden,  waived,  *  860 
or  designedly  abandoned,  when  no  owner  appears,  (a)  This 
is,  upon  the  whole,  as  wise  and  equitable  a  regulation  as  any  that 
has  ever  been  made  upon  the  subject  at  any  period  of  time.  By 
on  act  in  New  Hampshire,  in  1791,  chattels  found,  waifs,  treasure 
trove,  and  estrays,  are  given  wholly  to  the  town,  after  deducting 
the  expenses  of  the  finder  ;(i)  and  the  learned  and  laborious 
author  of  the  General  Abridgment  of  the  American  Law  not  un- 
reasonably concludes,  (c)  that  in  those  states  where  there  are  no 
statute  regulations  on  the  subject,  estrays,  treasure  trove,  and 
wai&  belong  to  the  finder,  in  the  absence  of  the  owner.  (<!) 

{d)  Dmw'i  Abr.  ot  Americui  Law,  c.  76,  ut  7,  tec  13, 31, 83,  3B ;  ConnecUcnt 
Code  ot  1702;  Colony  Lam  of  HH(Mchiuetti,  1641, 1647,  pnblithed  in  the  Code  of 
1676.  It  U  the  general  l*ir  of  continental  Burope  that  wreck*  Lelong  to  the  nation, 
wh«D  the  owner  doei  not  at^ear.  Heinec.  Blem.  Jar.  Old.  IniL  lec  863,  368 ;  Tnol; 
lier.  Droit  dril  Frnn^aU,  ir.,  not.  O-iQ.  In  England,  by  the  ancient  commoD  law, 
all  property  ftranded,  or  of  the  deicription  of  wreck,  belonged  to  the  king  abiolately, 
after  a  year  and  a  day;  and  during  that  time  ft  wa*  Tested  in  him  for  protection,  until 
the  owner  could  be  found,  and  it  wa«  placed  in  the  cuitody  of  tEie  admiraltr-  Lord 
Stowell,  1  Hagg.  Adm.  18,  Sft 

(()  S.  T.  Bariaed  SUtatei,  L  flSO;  Bevited  Statutea  of  Conneaticnt,  1831.  p.  483; 
Hauachuietti  Statute!,  1814,  o.  170;  Bevised  Sutute*  of  Uaw.,  1638;  Elnier'e  K.  J. 
Digeit,  016. 

(/)  Aoti  of  1788,1837;  ReriMd  SUtntet  oTlBSe,  part  1,  tit  14,  e.  66. 

is)  Act  of  1714;  ReriMd  Statntei  of  Maanchuetti  of  1830.  ' 

(n)  Dane'i  Abr.  iibi4iipra,  lec.  16,  16, 

(&)  lb.  lec.  23.  (c)  lb.  icc.  31. 

(if)  In  Eaat  New  Jeney,  In  the  infancy  of  the  colony,  waif*,  eitnyi,  IraMiiw 
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3.  Of  tb«  Oiigliial  Aoqolaitloii  bj  Aooeuloa.  —  Property  in 
goods  and  chattels  may  be  acquired  by  accession ;  and  under  tbat 
head  is  also  included  the  acquisition  of  propeiiy  proceeding  from 
the  admixture  or  confusion  of  goods. 

The  right  of  accession  is  defioed  in  the  French  and  Louisianian 
codes,  (e)  to  be  the  right  to  all  which  one's  own  property  pro- 
duces, whether  that  property  be  movable  or  immovable,  and  the 
right  to  that  which  is  united  to  it  by  accession,  either  naturally 
or  artifically.  The  fruits  of  the  earth,  produced  naturally  or  by 
human  industry,  the  increase  of  animals,  and  the  new  species  of 
articles  made  by  one  person  out  of  the  materials  of  another,  are 
all  embraced  by  this  definition.  (/)  I  purpose  only  to  allude  to 
Uioee  general  rules  which  were  formed,  digested,  and  refined  by 
the  sagacity  and  discussions  of  the  Roman  lawyers,  and  trans- 
ferred from  the  cival  law  into  the  municipal  institutions  of 
•  361  the  prijicipal  •  nations  of  Europe.  By  means  of  Bracton  (a) 
they  were  introduced  into  the  oommoD  law  of  £ngland, 
and,  doubtless,  they  now  equally  pervade  the  jurisprudence  of 
these  United  States.  The  subject  has  received  the  most  ample 
oonsidenition  of  the  French  civilians ;  and  all  the  distinctions 
of  which  it  was  susceptible  are  easily  perceived  and  clearly 
understood,  by  means  of  the  pertinency  and  fuluess  of  their 
illustrations.  (&) 

If  a  person  hires,  for  a  limited  period,  a  flock  of  sheep  or  cattle 
of  the  owner,  the  increase  of  tiie  flock  during  the  term  belongs 
to  the  usufructuary,  who  is  regarded  aa  the  temporary  proprietor. 
This  general  principle  of  law  was  admitted  in  Wood  v.  Ath,  (c) 
and  recognized  in  Pvinam  v.  Wyley.  (d)  The  Roman  law  made 
a  distinction  in  respect  to  the  ofispring  of  slaves,  (e)  and  so  does 
the  civil  code  of  Louisiana.  (/)  Though  the  children  were  born 
during  the  temporary  use  or  hiring  of  the  female  slave,  they  be- 
longed not  to  the  hirer,  but  to  the  permanent  owner  of  the  slave. 
Another  rule  ia,  that  if  the  materials  of  one  person  are  united  to 

troTC,  and  wreck*  were  forfeited  to  tbe  lordi  pn^rteton  of  tba  prorince.    LMmiog 
■nd  Splcer't  Coltectioni,  S90. 

{»)  Code  CiTtl,  Doi.  616,  617 ;  QtU  Code  of  Lonlatsnt,  uU.  490,  «91. 
(/)  Codei,  ib.  (a)  De  acqnL  rernm  dom.  b.  S,  c.  3,  8. 

'  (b)  Pothier,  Tnlt«  da  Drtdt  u  Propiift^  no*.  160,  188;  TouIIIm-,  Droit  CSvU 
Fimn^ii,  ill,  not.  106>160. 

(e)  Owen,  180.  [d)  8  Johni.  483. 

H  Inrt.  2. 1. 37.  (/)  Art  US, 
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the  materials  belonging  to  another,  bj  the  labor  of  the  latter, 
who  furnishes  the  principal  materials,  the  propert;  in  the  joint 
produce  is  in  the  latter  by  right  of  accession.  This  rule  of  the 
Roman  and  English  law  was  acknowledged  in  Merritt  v.  t/oAn- 
ton,  (^)  and  it  has  been  applied  by  MoUoy  (A)  to  the  case  of 
building  a  vessel.  According  to  the  doctrine  in  the  Pandects,  (t) 
if  one  repairs  his  vessel  with  another's  materials,  the  property  of 
the  vessel  remains  in  him  ;  but  if  he  builds  the  vessel  from 
the  very  keel  with  the  materials  of  *  another,  the  vessel  *  362 
belongs  to  the  owner  of  the  materials.  The  property  is 
supposed  to  follow  the  keel,  proprietai  totiut  nova,  cariiux  cautam 
tequitur.  This  title  exercised  to  a  great  degree  the  talents  and 
criticism  of  the  oivilians.  If  A.  bailds  a  bouse  with  his  own 
materials  upon  the  land  of  B.,  the  land,  said  Pothier,  is  the  prin- 
oipat  subject,  and  the  other  is  but  accessary ;  for  the  land  can 
subeist  without  tlie  building,  bnt  the  building  cannot  subsist 
withoat  the  land  on  which  it  stands;  and,  therefore,  the  owner 
of  the  land  acquired,  by  right  of  accession,  the  property  in  the 
building.  It  is  the  same  thing  if  A.  builds  a  bonse  on  his  own 
land  with  the  materials  of  another ;  for  the  property  in  the  land 
vests  the  property  in  the  building  by  right  of  accession,  and  the 
owner  of  the  land  would  only  be  obliged  (if  bound  to  answer  it 
idl)  to  answer  to  the  owner  of  the  materials  for  the  value  of 
them,  (a)  The  same  distiDotioQs  apply  to  trees  or  vines  planted, 
or  seed  sowed  by  A.  in  the  land  of  B.  When  they  take  root  and 
grow,  they  belong  to  the  owner  of  tbn  soil,  and  the  other  can 
only  olum,  upon  equitable  principles,  a  recompense  in  damages 
for  the  loss  of  bis  materials.  But  the  Roman  law  held,  that  if  A. 
painted  a  fine  picture  on  the  cloth  or  canvas  of  B.,  in  that  case 
the  rule  would  be  reversed ;  for  though  the  painting  could  not 
subsist  without  the  canvas,  and  tbe  canvas  could  subsist  without 
the  painting,  yet,  propter  exeellentiam  ariit,  the  canvas  was  deemed 

is)  7  Jolmi.  473.  (!)  De  Jok  Haritimo,  b.  3,  c.  1.  mc  7. 

{■)  Dig.  S.  1.  ei. 

(a)  Bj  the  French  CItU  Code,  (he  genenl  priDdpIe  li,  that  the  property  of  the 
■on  cwiiea  with  It  tbe  propert;  ot  all  Uiat  vrhich  ii  direct);  aboTe  and  under  it  (art 
662).  Thii  coTer*  all  erectlotu  anil  itorki  made  on  or  within  the  loil ;  and  if  nude 
bf  a  third  penon  with  hti  owd  oiatoriali,  the  owner  hai  a  right  to  keep  them  by  the 
right  of  accetaloD,  on  reSmbnnlng  Id  the  owner  the  ralue  of  the  material!  And  price 
of  worfcmanehip,  witboat  ao;  regatd  to  tbe  ralae  which  the  aoil  maj  hare  acqalred 
tbmbr    Uiller  n.  Michoud,  U  Bob.  (X«.)  aae. 
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the  accessaiy,  and  went  as  the  property  of  the  painter  bj  right  of 
acceBsion,  for  it  would  be  ridiculous,  say  the  Institutes  of  Juatin- 
ian,  (i)  that  a  picture  of  Apelles  or  Parrhaaius  should  be  deemed 
a  mere  accessary  to  a  worthless  tablet.  The  Roman  law  was 
quite  inconsistent  on  this  subject ;  for  if  a  fine  poem  or  history 
was  written  by  A.  on  the  paper  or  parchment  of  B.,  the  paper 
or  parchment  was  deemed  the  priucipal.  and  drew  to  the  owner 
of  it,  by  right  of  accession,  the  ownership  of  the  poem  or  his- 
tory, however  excellent  the  composition,  and  however 
*  363  *  splendid  the  embellishments  of  the  work.'  The  French 
law,  according  to^  Pothier  and  Toullier,  does  not  follow 
this  absurd  decisioD  of  the  Roman  law;  for  it  holds>that  the  paper 
is  a  thing  of  Ho  consideration  in  comparison  with  the  composition, 
and  that  the  author  has  a  higher,  and,  consequently,  the  principnt, 
int«reat  in  the  written  manuscript,  and  the  whole  shall  belong  to 
him  on  paying  B.  for  the  value  of  his  paper,  (a) 

The  English  law  will  not  allow  one  man  to  gain  a  title  to  the 
property  of  another  upon  the  principle  of  accession,  if  he  took 
the  other's  property  wilfully  as  a  trespasser.  It  was  a  principle 
settled  as  early  as  the  time  of  the  Year  Books,  that  whatever 
alteration  of  form  any  property  had  undergone,  the  owner  might 
seize  it  in  its  new  shape,  and  be  entitled  to  the  ownership  of  it 
in  its  state  of  improvement,  if  he  could  prove  the  identity  of  the 
original  materials  ;  as  If  leather  be  made  into  shoes,  or  cloth  into 
a  coat,  or  a  tree  be  squared  into  timber.  (6)  So,  the  civil  law, 
in  order  to  avoid  giving  encouragement  to  trespassers,  would  not 
allow  a  party  to  acquire  a  title  by  accession,  founded  on  his  own 
act,  unless  he  had  taken  the  materials  in  ignorance  of  the  true 
owner,  and  ihe  materials  were  incapable  of  being  restored  to  their 
origin^  form,  (c)  The  Supreme  Court  of  New  York,  in  Bettt  ^ 
Church  V.  Lee,  (cT)  admitted  these  principles,  and  held  that  where 
A.  had  entered  upon  the  land  of  B.  and  cut  down  trees,  and 

(b)  De  rer.  div.  3, 1,  tec.  84 

(a)  Vide  PothUr,  Droit  de  Fropritft^,  n.  169-102,  aed  TonUier,  iti.  T3-7G,  for  the 
dittinctioiM  on  tliU  inlgect 

(i)  6HeD.Tn.l6;  12Hen.Vin.lO;  F5U.  Abr.  B«r.  IM ;  Bro.  tit  Property,  28. 

(c)  The  Ciril  Code  of  LodUIuw,  am.  404, 4e(,  hu  eipllcIttyrecognlEed  the  Hoa 
principle. 

(if)  GJohni.U8.     SeealK)  Wortli  V.  Northkm,  4Ited.{N.  C.)10S. 

'  OeiniwuavBreofthelnconililenc}'  dlrenlMtti  tIx  tdonea  ratio  rcdditnr. 
of   the  tiro  decliioni.     He  tayi,  Ciyiu     IniL  il.  {  73. 
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sawed  and  split  thera  into  shingles,  and  carried  them  away,  the 
coaversion  of  the  timber  into  shingles  did  not  change  the  right  of 
property.  But  if  grain  he  taken  and  made  into  malt,  or  money 
taken  and  made  into  a  cup,  or  timber  taken  and  made  into  a 
house,  it  ia  held,  in  the  old  English  law,  that  the  property  is  so 
altered  as  to  ofaaoge  the  tiUe.  (r)  In  the  civil  law  there  was 
much  diseossion  and  con'troveray  on  the  question,  how  far 
a  change  of  the  form  *  aud  character  of  the  materials  *  S64 
wonld  change  the  title  to  the  property,  and  transfer  it  from 
the  original  owner  of  the  materials  to  the  person  who  had  efTccted 
the  change.  If  A.  should  make  wine  out  of  the  grapes,  or  meal 
out  of  the  corn,  of  B.,  or  make  cloth  nut  of  the  wool  of  B.,  or  a 
liench,  or  a  chest,  or  a  ship,  out  of  the  timber  of  B.,  the  most 
satisfactory  decision,  according  to  the  Institutes  of  Justinian, 
is,  (a)  that  if  the  species  can  be  reduced  to  its  former  rude 
materials,  the  owner  of  the  materials  is  to  be  deemed  the  owner 
of  the  new  species;  but  if  the  species  cannot  be  bo  reduced,  as 
neither  wine  nor  fiour  can  be  reduced  back  to  grapes  or  com, 
then  the  manufacturer  is  deemed  to  be  the  owner,  and  he  is  only 
to  make  satisfaction  to  the  former  proprietor  for  the  materials 
which  he  had  so  converted.  (&} 

With  respect  to  the  state  of  a  cor^fution  of  goods,  where  those  of 
two  persons  are  so  intermixed  that  they  can  no  longer  be  distin- 
guished, each  of  them  has  an  equal  interest  in  the  subject  as  ten- 
ants in  common,  if  the  intermixture  was  by  consent.  But  if  it  was 
wilfully  made  without  mutual  consent,  then  the  civil  law  gave  the 
whole  to  him  who  made  the  intermixture,  and  compelled  liim  to 
make  satisfaction  in  damages  to  the  other  party  for  what  he  had 
lost,  (c)  The  common  law  gave  the  entire  property,  without  any 
account,  to  him  whose  property  was  originally  invaded,  and  its 

(<)  Bro.  tiL  Propertr,  pL  28. 

(a)  iMt.  2.  1.S& 

(b)  The  uommentaton  have  b«en  mach  Artded  in  opinion  concerning  the  lolidltj 
of  tliew  di«tinetion»  Uken  by  Juitinian.  Vlnniui  »nd  Polhi«r  h«»e  approTed  ot  the 
nile  ntBhIiihed  tn  the  iDilitntM  ;  white  Valin  «nd  Basunge  I&7  down  the  doctrine 
that  ihe  thing  muit  be  reitored,  if  there  be  cletreridence  of  itiidentit;,  eTen  thoo^ 
the  form  be  changed,  aa  com  into  flonr,  or  iking  into  leatber.  Mr.  Bell  ha>  refened 
to  the  MTcnl  writen  by  whom  thli  inbject  ii  dUcnxed ;  and  thoogh  he  condomna 
the  rata  of  Jnitinian  a*  too  labde,  he  give*  na  no  dlitinct  principle  aa  a  labatitDts. 
1  BeU'a  Comm.  270,  n.  Bra  th«  CItU  Code  of  Lonldaiia,  arte.  612  to  fi24,  which  haa 
incorporatad  the  principle  or  laott  tnatolal  diitlnctioiH  in  the  French  law. 

<c)  iMt  2.  1.2T,3a 
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distiDot  character  destroyed.  ((2)  If  A.  wil  willfully  Id- 
*  835  termix  hia  corn  *  or  hay  with  that  of  B.,  or  cast  his  gold 

into  another's  crucible,  so  that  it  becomes  impossible  to 
distinguish  what  belonged  to  A.  from  wlutt  belonged  to  B.,  the 
whole  belongs  to  B.  (a)  But  this  rule  in  carried  no  further  than 
necessity  requires ;  and  if  the  goods  can  Ite  easily  distinguished 
and  separated,  as  articles  of  furniture,  for  instance,  then  no  change 
of  property  takes  place.  (()  So,  if  the  com  or  flour  mixed  to- 
gether were  of  equal  value,  then  the  injured  party  takes  his  given 
quantity  and  not  the  whole.'    This  is  Lord  Eldon's  construction 

id)  Fophun,  36,  [d.  2. 

(a)  Fopham,  itbififpa,' Wara«D.  .^fre,  3Bal<t323iCro.  Jac.  366. 

\b)  ColwiU  e.  Bee*M,  2  Camp.  676 ;  Holbrook  v.  Sjie,  1  Tt  286. 

>  Cm/iuun  o/"  Gaodt.  —  Loi4  Eldon'i  tb«  Und  of  diSerent  ownen  In  tba  grut 

nle  Kemi  hardljr  lo  ba  borne  oat  b;  the  IbreiU    or    the  United    State*.     R/dar 

old  caie*,   but   would  perhap«    preraiL  e.   Hathawaj,  21  Pick.  20S;  HeaieltiDe 

Hexeltine  c.    Btockwell,    80    He.    237;  v.   Stockvell,   80   Me.  SSTj   Jenkina  >. 

Moore  t>.  Bowman,  47  N.  H.  4M,  602  i  Steanka,  19  Wii.  126. 
BtOT7,  Bailm  }  40 ;  Ryder  r.  Hathaway,  It  li  true  that  in  the  ca«e  of  grain  or 

21  Pick.  298,     (But  lev  Spence  t>.  Union  other  article!  not  adapted  to  common  om 

Mar.  Ini.  Co.,  L.  R,  3  C,  P.  427, 437.)  x''  among  uTeral  ownere,  and  Talued  only 

If  the  mixture  wa*  bj  accident,  each  by  meuare,  weight,  or  count,  tlie  ownen 

«» lea  perils,  Spence  v.  Union  Marine  Ini.  of  tlie  leTeril  parceh  mix«d  hare  a  right 

Co.,  L.  R.  8  C.  F.  427 ;  or  miitake  of  an  to  take  from  the  raaai  at  nrach  u  thc^ 

owner,  Fntt  r.  Bryant,  20  Vt.  SS3 ;  lee  hare  pat  in,  and  may  maintain  trarer 

Moore  v.  Bowman,  47  N.  H.  4t>4,  601  j  againit  the  other  owner  or  a  third  perMii 

Ryder  d.  Hathaway,  21  Pick.  298,  806 ;  for  preventing  their  doing  ao,  Tripp  ». 

or  by  the  wrongful  act  of  ■   itranger,  Riley,  16  Barb.  3S3,  336 ;  Fobes  r.  Shat 

BiyanI  o.  Ware,  80  Me.  396;  the   par-  lock,  23  Barb.  668,670;  Clark  v.  GriOlb, 

tiei  bwome    tenant*  in  common.    The  24  N.  T.  696;  Fiqaet  b.  AIIImd,  12  Mich, 

principiei  itated  in  the  text  have  become  828 ;  South  Auitralian  Ini.  Co.  r.  RandeD, 

Important,  and  hare  been  confirmed  in  L.  R.  3  P.  C.  101,  113;  Spence  d.  Union 

qnetUone  a*  to  the  property  In  timber  Marine  Ini.  Co.,  L.  R.  8  C.  F.  427,  487; 

cut  either  purpowly  or  bymiatake  from  Horr  s.  Barker,  6  Cat.  489;  Toang  v. 

<i  The  caaee  tre  fnlly  collected  In  a  to  ittlect  the  quantity  dne  him  (It  being 

note  to  Jewatt  b.  Dringer,  SO  N.  J.  Gq.  a  man  of  logi).   Chandler  v.  DeGraS,  36 

291.    The  principal  caie  wai  of  a  fraudu-  Minn.  88.     Ai  la  acceeelon,  lee  Murphy 

lent  mixture,  and  it  waa  held  that  defend-  v.  S.  C.  &  P.  R  Co.,  66  Iowa,  473 ;  III* 

ant  moat  Identify    hii  own  or  loee  the  Royal*  Mining  Co.  d.  Hertin,  37  Uich. 

whole,  Ihe  mate  not  being  of  a  nnlfbrm  SS2.    That  an  innocent  purcliaaer  from 

kind.  SeeftlioDiTerMyi'.Jobnaan,9Sni.  wrong-doer    get*    no  greater  right,  we 

H7.    When  tbe  mixture  wai  Intentioaal,  Strubbee  ».  Tniiteei  Cincinnati  Ry.,  TS 

bnt  not  frandnlent,  held,  that  tbe  mia  Ky.Ml.  ButeeeRallway  Co.v.  HDichloa, 

whoae  goodi  were  thai  mixed  had  a  right  82  Ohio  SL  6T1. 
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of  the  oases  in  the  old  law.  («)  But  iftlie  wfttoleBwereof  differant 
value  or  quaKty,  and  ike  original  ralne  not  to  be  disfangutBhed, 
the  party  injaied  takes  tbe  whole.  It  is  for  the  guilt;  party  of 
the  £raud  to  dtatingoisb  hia  own  property  satiafafltotily,  or  loa« 
H.  No  eoort  of  jostioe  is  bound  to  make  tiie  discrimitiatioa  for 
hiiii.<(f) 

3.  Of  (Mglaal  AoqnldtkMi  by  IntvllMtMl  LMbet. — ^AnoUwr 
instanee  of  property  acqiiired  by  one's  own  act  aud  power  is 
that  of  literaiy  property,  ooneisttcg  of  mi^,  charts,  wiitiiigB, 
>nd  hooka ;  and  o£  mechanical  inTentions,  counstiDg  of  useful 
macbinea  or  discoveries,  produced  by  th«  joint  result  of  intel- 
leetaal  and  nianaal  labor.  As  long  as  these  are  kept  within 
the  possession  of  the  author,  he  has  the  saiae  right  to  tbe  ex- 
clusive enjoymeDt  of  theu  b»  of  Hay  other  species  of  personal 
property ;  for  they  hare  proprietory  marks,  and  are  distinguish- 
able propetty.  But  when  they  ore  circulated  abroad,  and  pub- 
lished with  the  author's  ooasent,  they  become  common  property, 
and  sobjeot  to  the  free  use  of  the  eommunity.  It  has  been 
fonnd  necessary,  however,  for  the  promotion  of  the  useful  arta, 
ud  the  encouragement  of  leamaig,  that  iugenioua  men 
Aould  *  be  stimulated  to  the  most  active  exertion  of  tbe  *  868 
powers  of  geatue,  in  the  production  of  worka  useful  to 
the  ooantry  and  instructave  to  mankind,  by  thd  hope  of  profit,  as 
well  as  by  the  lov»  of  &me  or  a  sense  of  duty.  It  is  juat  that 
they  should  enjoy  the  pecuniary  profits  resulting  from  nwntal  as 
well  as  bodily  labor.  We  fasvc,  accordingly,  in  imitation  of  the 
Bnglifib  at)d  foreign  jurisprsdenoe,  noored  by  law  to  authors  and 
ioventere,  for  a  limited  time,  the  ri^t  to  the  excluuve  nee  and 
profit  of  their  productions  and  disooveiiesi.    The  jurisdiction  of 

(t)  KVt$.US. 

<d)  Htrt  V.  Ten  Sjrek,  2  JohiM.  Ch.  108.    8!r  Williun  Bcott,  In  the  oua  <rf  tb* 
Odfai,  1  C.  Bab.  S48 ;  Bnckenridge  v.  HoUuid,  3  Bhck.  (Ind.)  877. 

HUm,  so  WU.   eu^   628;   and   tti«n  be  modified  m  difltrent  cawi  Teqnlro.   It 

DDDiiuI  IncidenU  ha,Te  mkde  the  conrtJ  hu  been  adniitted  In  other  casei  where 

nnwitliDg  Id  Mine  inituiCM  to  call  the  one  part  owner  waa  allowed  to  hibIiiMb 

reUtioti  a  tenancj  Id  oonunon,  Morgan  trarer  agalnat  the  oUwr  for  r«fn*lng  to 

V.  Gregg,  46  Barb.  188.     Bee  Klraberlj  e.  allow  him  to  aeparatc  aod  nawT*  hi* 

PlileHB,  19  R.  T.  Mo.    Bm  the  exiileucv  ihar^  that  the  plahiMff  and  defendant 

•f  >  tenaDC/  la  eonmon  defMadi  oa  Oa  wero  Inanta  In  aoemon.    Cbannoa  m 

duwactcrof  the  title  and  of  tbe  pcMMHlon,  Luik,2  I^niing,  311 ;  Lobdell  w. 

Mdtbenodetvftei'enuKemajrpn'per^  >7Baw.Pr.B8;    ftoefiO0,ti.L 

TOL.II.-83  [4Wj 
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thia  subject  is  vested  in  the  goTernmeiit  of  the  TTnited  States,  b; 
that  part  of  the  ConstitutioB  vhich  declares  (a)  that  Congress  shall 
hare  power  "  to  promote  the  progress  of  science  and  useful  arts, 
by  securing,  for  limited  times,  to  authors  and  inventors,  the  ex- 
olusive  right  to  their  respective  writings  and  discoveries."  This 
power  was  verj  properly  confided  to  Congress,  for  tfae  states 
could  act  separately  make  effectual  provision  for  the  case. 

(1.)  A$  to  Patent  Rtghti  for  Invention:  —  A  patent,  accord- 
ing  to  the  definition  of  Mr.  Phillips,  (&)  is  a  grant  by  the  state 
of  the  exclusive  privilege  of  making,  using,  and  vending,  and 
authorizing  others  to  make,  use,  and  vend,  an  invention. 

The  first  act  of  Congress  on  this  subject  was  passed  April  10, 
1790  ;  and  it  authorized  the  secretary  of  state,  the  secretary  of 
war,  and  the  attorney  general,  or  any  two  of  them,  to  grant  pat- 
ents for  such  new  inventions  and  discoveries  as  they  should  deem 
sufficiently  useful  and  important.  That  act  extended  the  privil^e 
equally  to  aliens,  and  the  board  exercised  the  power  of  refusing 
patents  for  want  of  novelty  or  utility.  Thia  act  was  repealed,  and 
a  new  act  passed  on  tfae  21st  February,  1793.  It  confined  patents 
to  citizens  of  the  United  States,  and  they  were  to  be  granted  by 
the  secretary  of  state,  subject  to  the  revision  of  the  attorney  gen- 
eral. The  act  gave  no  power  to  the  secretary  of  state  to  refuse  a 
patent  for  want  of  novelty  or  usefulness,  and  the  granting  of  the 
patent  became  a  mere  ministerial  duty.  The  privilege  of  suing 
out  a  patent  was,  by  the  act  of  17th  April,  1800,  extended  to 
aliens  of  two  years'  residence  in  the  United  States.  The  act  of 
July  18,  1882,  only  required  the  alien  to  be  a  re^dent  at  the 
time  of  the  application,  and  to  have  declared  his  intention,  accord- 
ing to  law,  to  become  a  citizen. 

But  as  every  person  was  entitled  to  take  out  a  patent,  on  com- 
plying with  the  prescribed  terms,  without  any  material  inquiry,  at 
least  at  the  patent  office,  respecting  the  usefulness  and  importance 
of  the  invention  or  improvement,  a  great  many  worthless  and 
fraudulent  patents  were  issued,  and  the  value  of  the  privilege  was 
degraded,  and  in  a  great  degree  destroyed.  (<;)    It  became  neces- 

(a)  An.  1,  «ee.  S. 

{b)  The  Law  of  Pktenti  for  InroDtloai,  3.  In  1B47  *ru  pvblislNd  M  Lovdon, 
IDDdniaTch'*  "  TresdM  on  tha  Iaw  relMlag  to  Pktent  Prinlegci  for  the  8oi*  Um  «( 
IiiTtnltont." 

(e)  It  KM  ibited,  in  an  able  report  mad*  bj  a  cooimlttte  of  tlw  Soaate  of  Iba 
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sary  to  give  a  new  oi^anization  to  the  patent  office,  and  to  elevate 
its  character,  and  confer  upon  it  more  efficient  power.  This  was 
done  bj-  the  act  of  Congress  of  July  4,  1886,  c.  857,  which  re- 
pealed all  former  laws  on  this  subject,  and  reenacted  the  patent 
system  with  essential  improvements. 

A  patent  office  is  now  attaclied  to  the  department  of  state,  and 
a  commissioner  of  patents  appointed.^  ^*    Applications  for  patents 

United  SCatet,  on  the  28th  April,  IBSfl  (and  who  Introduced  &  new  bill  od  the  (ub- 
jcct],  (hat  tlie  whole  Dumlicr  of  patenU  imued  at  the  patent  office,  under  the  Ikwi  of 
the  United  State*,  up  to  March  31,  1836,  amounted  to  9731,  being  more  tban  double 
the  number  iuued  either  in  England  or  France  during  that  period. 

>  A.  PateitU. —  (n)   Lav    of   1870. —  thii  or  any  foreign  country,  before,  &c.. 

The  itatntM  concerning  patent*,  design*,  and  not  In  public  uae  or  on  Mle  tor  more 

trade  mark*,  and   copyright*   were   all  than  two  year*  prior  to  hi*  application." 

conaolidaled  io  the  act  of  July  8,  1870,  c.  {  21.    Cf.  Act  of  March  3, 1839,  c  88,  f  6 ; 

830;  ieU.B.SLatL.18Sx«g.,  to  which  6St.atL.S54.    A  foreign  patent  doe*  pot 

the  (todeDl  iiin*t  be  referred.     One  of  inralidate  a  patent  het«,  if  the  inrention 

the  (tr*l  important  modlflMtton*  of  the  or  dlKoveryba*not  been  introduced  Into 

text  a*  to  patent*  1*,  that  the  new  and  pnbllc  nae  in  the  United  Stacei  Jbr  more 

metnl  arta,  Ac.,  mentioned  S66,  are  only  t/lonriDo^einvpriorto  theappllcaIion,f  S5: 

re<)nired  to  be  "  not  known  or  u*ed  by  but  the  oatli  on  p.  367  i*  itill  required, 

other*  in  tbl*  country,  and  not  patented  %  30.    The  ipeclflcation  and  claim  atull 

or  described  in  any  printed  publication  in  be  ligned  by  the  inrentor  and  attested  by 


jf' (a)  What  it  patailaiU.  —  For  the  di*-  A  combination  of  prerioualy  known 

Unction  between  a  principle  wbicb  1*  not  Yemeni*  ii  patentable  when  the  combina- 

patentable   and  a  proce**  which  ij,  tee  tion  itaelf  luTolre*  an  exerdte  of  inven- 

Tilghman  v.  Proctor,  102  U.  S.  707,  784 ;  ti>e  power.     Loom  n.  Higginj,  106  D.  S. 

Cochrooe  >.  Deener,  H  U.  a  780;  Otto  &B0;  Park*  n.  Booth,  102  U.S.  06;  Har- 

V.  Linford,  46  I^  T.  36.     A  product  Ii  riwn  c.  Andertaoa  Foundry  Co.,  1  App. 

patentable  when  it  embodle*  the  retult  Caa.  G74.    But  a  mere  aggregation  of  old 

«(  aome  Inrentlon  or  diicorery  beyond  element*    not    *howing   any   EnrentlTe 

that  required   for  conatructing  the  nu-  power,  or  not  producing  any  new  article 

chine  to  manufactare  It.     Collar  Co.  d.  or  any  old  article  In  a  cheaper  or  better 

Tan  Duaen,  28  Wall  680;   The  Wood  ni«iiDer,i*not  paientable.  PackingCom- 

Paper  Patent,  lb.  668.  pany  Caae*,  106  U.  S.  666;  Pickering  e. 

A  mere  de*iee  involring  only  bd  ex-  UcCnllongh,  10*  U.  8.  810 ;  Reckendor- 

ercl*e   of   mechanical   akill  mnd   not  of  ter  c.  Faber,  B2  U.  8.  M7 ;  HaUea  e.  Van 

loTentlre  power  1*  not  patentable.     At-  Wonnar,  SO  Wall.  S63 ;  Baxby  v.  Glou- 

hintie  Work*  v.  Bndy,  107  U.  8.  192;  eeaterWagonCo..T  Q.  B.D.3D6.  Ameiv 

filawaon  b.  Grand  St.  R.  R.  Co.,  ib.  040;  aubatltntlon  of  a  different  material  ia  not 

Packing  Company  Catea,  106  U.  8.  606.  nmally,  but  under   aome  drctimiUncea 

So  a  mere  application  of  an  old  proceu  nay  ht,  patentable.     Smith  d.  Goodyear 

to  a  new  aubject-matter  ia  not  patentable.  Dental  Vulcanite  Co.,  08  U.  8. 486. 

Brown  v.  Piper,  01  D.  S.  87 ;  Bobertt  v.  The  general  rule  dedudble  fhim  the 

Ryer,  ib.  160 ;  Smith  r.  Nichol*,  91  Wall,  ewe*  la  that  an  article,  proce**,  or  ma- 

112.  chine,  to  b«  patentable,  mu*!  involte  an 
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are  to  ba  made  in  writing  to  tbe  eomoiiasioner,  bj  any  penoa 
having  discovered  or  invented  any  new  and  nsefnl  art,  machine, 

two  iritneuei.     }  29.    So  are  the  A«w-  made  to  the  Inv  bj  act  of  Haioh  S,  ISST, 

lagilabe.    f  37.    The  model  ii  to  ImIbi>-  c.  4&,f  S,  6  St.  at  L  191,  li  oootiDDad  1b 

niabed,  tf  required  by  the  commluloner.  )  38,  wbtch  allow*  a  patent  to  be  kiaed 

(  SB.    The  uminiiMlaner  ii  te  lane  the  or  rriMned  to  the  aaiipiea  of  the  inren- 

patent  if  upon  "examination  ft  iball  ap-  tor.    As  thii  doe*  not  cover  a  partial  ai- 

pear  that  llie  claimMit  u  juttly  entitled  ilgunent.  If  the  loTentor  doea  not  iriih 

to  a  patent  ander  the  law,  and  that  the  to  part  with  Uie  whole  Interest,  he  aaugni 

mme  li  mfSctentlj  aMfnl  and  important."  it  to  himaelf  and  the  other  aMignee,  and 

I  31.    Application!  muat  be  completed  the  patent  then  iaiii«i  to  them   joindj. 

within  two  jeara  after  Sling  the  petition,  Bj  {  M  patent!  are  made  aaiipiable  in 

Ac,  or  they  will  generally  be  regarded  aa  law  by  an  inatrument  In  writing,  and  ibe 

abandoned.  {  S2.  The  importMit  additioti  frantii^ofanexdiuiTeii^ttothawhale 


eieroiM  of  InTentire  powar,  or  miut  be  A«  to  wlkat  U  infllcient  delay  in  tpiij' 

a  new  dlfcorery,  and  nnit  be  naefiiL  ing  for  latten  patent  to  be  aridence  of  an 

[bi  Priority.  —  England.  —  Prior  public  abandonment,  eee  Pbning  Machine  Co. 

knowledge  without  any  naer  defeata  the  f.  Keith,  101    U.  S.  470;    ConwiUdalad 

right  to  a  patent    Pattenon  v.  Oai  Light  Fmtl  Jar  Co.  »<.  Wright,  H  U.  8.  91; 

k  Coke  Co.,  8  App.  Ca*.  ^SO.    But  mera  fimitb  a.  Goodyear  Dental  Vulcanite  Co, 

prior  publication,  if  not  of  luch  a  ciiarac-  93  U.  S.  486.    No  amount  of  delaj  affect* 

ter  ai  to  be  open  to  the  public,  doea  not  the   right  where  the  invenliui   ia  kept 

defeat  the  right.     Plinpton  v.  Splller,  S  tecret    Batei  v.  Coe,  98  U.  8.  81. 

Ch.D.tlSi  FUmpttm  >.  Haleolnuon,  3  (e)  .i«tt0MMML  — The  qoeetlon  of  the 

Ch.  D.  6S1.    The  fhct  that  the  inrention  effect  of  an  aaatgnment  of  an  inventkn 

waa  prevkMuly  known  ateoad,  and  that  before  lelten  art  taken  out  a  flilly  dia- 

tlie  claimant  learned  ot  U  there,  doe*  not  emacd.  and  (be  aniboiitiea  are  rcTiewa^ 

defcal  hia  rigU.    Boll*  *.  laaaca,  IB  Ch.  1b  Rendrie  >.  Saylee,  98  U.  8.  US.    U  li 

D.  aea ;  Uaredeit  ■>.  SarUle  St.,  tua.  C&,  bdd  that  ancb  an  asalgniseiU  paaeae  tta 

a  £x.  D.  908.  Tight  to  take  out  letter*  origieaUy  and 

Unittd  £(Btca.  — The  q«e«tion  In  thia  alio  the  right  to  obtain  a  teiaaDeL 

oaantry  ia  tuually  OMe  of  the  conitrao-  An  agreemeal  to  su^  dl  fatme  1» 

Htm  id  the  itatnteii  etted  npna,  >.  1.    An  vanliBBe  of  a  like  nature  to  one  eoid  i* 

allowed  naer   wiihont   rtatiicdon   by  a  not  afalotl  p«Ule  policy.     Printlag,  Aa 

tingle  perso*  of  a  lingle   machine   fw  Co.  vt  Sampeon,  19  L.  EL  Bq.  401     Ai 

more  than    the    two  jeen  (Wfeati  the  aaaigsmeat  of  enythtng  Ioh  ten  all  Ite 

righL     ^bert  r.   I.ippmnnn,  104  U.  S>  right*  lecnred  by  a  patent  ^enlBB  m  a 

833;  Worley  r.Tel«ucaCo..ULS40.    So  ttenee  only.     Tke  legal  HUe  doea  not 

doe*  a  pnkUa  oaes'  far  porpoaaa  of  pratt  paH,  and  Hill  mvH  tM  Ib  the  sane  «f 

by  tbe  inreotOT  hlntalf.     Conaelklattd  ibe   pateaMte.      Sanford   m    Mweer,    1 

Frait  Jar  Co.  v.  Wright,  94  U.  &  99.  Bat  Hohnei,  149 ;  Sill  >.  WblteaaU  ih.  StT. 

itKh  tiaer  (Imply  to  tHi  and  perfect  the  See  Blakeney  ».  Ooode,  SO  OMo  St.  8G0; 

InTMtkn  doe*  wA.     EUabMh  p.  Fa**^  LittlefleU  p.  Peny,  31  WaU.  aofc     la 

nteat  CtL.  97  U.  B.  ISe.     See   ftvtken  theeaaeof  aa  lartgewetrf  ttwrigM  le 

RoeinerB.8in)oa,961I.  &U4;8aw«Un.  Maaeiaenre,  aeU  and  aee  wUMn  a.  da- 

Jonee,  9t  C.  S.  m ;  Kieia  a.  BntMlt,  IB  inB<idiiMat,ltwai  held  thai*  pofcheMr 

WaU  4Ui  Coffla  »■   Orh*.  IBi    Wdk  from  tbe  aeaigaaa  eaold  nan  anywbtn. 

mX  Adama  r.  Bnrke,  17  Wall.  458.    But  esa 
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numnfAoture,  (i)  or  coaapoaitaoQ  of  matter,  or  any  new  aad  use- 
fill  impTDT«meDt  OQ  any  art,  macliiue,  maDofacture,  or  cooipo* 

(i)  Hm  Bngtidi  ttktnta  of  June*  L  wu  oonBoBd  to  tha  word  mauffaclma,  and 
«M,  MM  Lord  Cb.  J.  AUratt,  ia  tke  cmb  ofXhs  King  t^  WfaeeUr  (3  B.4  Aid.  310), 

cranfpwtaf  the  United  Sktei  ii  MithoF  {37.    The  article  ii  tobe  muked  "ptt- 

iMd.    Third  p«noi)i  are  ginotberigbt  to  entad,"  uid  pertoni  m  markiDg  unpat- 

OM  and  tell  (pacific  articlei  covered  bj'  a  ent«d  artlclet,  or  attacUiag  tbe  Daioe  o(  a 

^tant,  bat  owned  by  them,  wilh  the  con-  piteatee  to  sDch  artiulea,  are  puDiihed. 

■ant  of  the  patentee,  bef  on  it  wu  iuued.  (£  38, 89.    B7  S  40,  any  citlxeii,  or  an  alien 


wkohadtfanpljalieeBie  toDaoaoiaoliiiw  artickt  id  Iba  coone  of  experiment!  to 

within  a  glvea  dlitriot  waa  bald  not  to  improra  them,  and  not  for  profll,  wu  Ueld 

have  a  ri^  to  uea  it  diiriag  an  extandad  no  iBbiagement  in  Fraanon  b.  Lo^  9  Ch. 

tina  of  the  patent,  tfaoagh  a  pnrchaaar  IX  iS.    It  wai  held  there  wai  no  "  mak- 

of  MKb  maohine  vonld  have  tha  righb  lag,  uiDg,  ezsrciiing,   or  vending,"  in 

Paper  Bag  Caael,  106  U.  S.  766.  Hsbal'i  Eiploelvei  Co.  v.  Jonei,  8  A^ 

A  ptuvhaaer  of  a  machine   hat  Ibe  Cat.C;  a.  o.  IT  Cb.  D.  T2I. 
light  to  repair  It,  bat  h»  hat  not  Iba  right         When  a  patent  li  owned  bj  leveral  In 

t«  piece  together  partt  of  different  ma-  comnon,  it  would  team  that  each  hu  an 

ebioea  to  ai  ta  maka  new  maduaai  of  the  abaolute  right  of  luar  even  a*  againit  hit 

nma  kind  aa  tha  origiBal  for  aale.      Col-  coKiwDar*.     But  whether  each  may  tell 

ton  Tie  Co.  «.  Bimsioni,  100  D.  8.  69.  the  right  to  itiaagen,  or  liocnie  other*  to 

(rf)  Ja/Wa^eamri.  —  In  order  to  decide  uia  wilhoat  the  consent  of  hii  co-owoen^ 

whether  there  I*  aa  Infringement,  it  it  It  not  dear.    De  Witt  v.  Elmira  Noblea 

)  datarmine  aeoimtalj  Ufg.  Co.,  66  N.  T.  459 ;  Qatee  ti.  Fraier, 

it  irf  the  imaOimm  S  III.  App.  624;    Herring  n.   Gat  Con- 

Atamrj  whiidi    givet    validity    to    Uw  toiaert'   Aian.,   9  Fed.   Bep.  666.     Sea 

palcM.    Tha  patent  proteoU  tMthlng  be-  patt,  8TS,  n.  jr',  (c). 
fonltbaeeeetenlialfbatareeiMitbe  baita  [<J  J^oniK.  —  The  text  of  n.  1,  A  (oj, 

•f  which  It  it  granted.    An  ^^ilication  mtprm,  ii  conSimed  in  Mofflu  v.  Rogara, 

•realHCantially  tlioaefeataTeawlllanioanl  IDS  U.  S.  438;  JolinKin  e.  R.  a  Co.,  106 

Id  an  Intringetnen^    Thorn  e.  Wortliing  U.  S.  53S;   Carlton  v.  Bokee,  17   Wall. 

8katiDgRiakCe.,eCh.D.416,n.;8ewall  463;  and  nwnj  oUier  caaat.     See  alM 

».  Jeoea,  91  U.  8. 171.  Lewett «.  Averj,  101  D.  a  266. 

Ithaabean  aald  tliat  in  can  of  a  com-  (/)  Damagtt  ani  Prt/K*.  — As  to  the 

Unation  the  anllra  oombiuation  muat  be  rule  of  damage*  at  law,  ice  Packet  Ca  p. 

wad.     FnUer  •.  Tantaer,  94  U.  S.  368.  Sickle*,  19  Wall.  611;  Birdiall  v.  Coolidge, 

But  It  aeami  dear  that  any  application  98  U.  8.  64.    In  e^oitj,  all  ptoSti  which 

ef  the  ctmfiof  jbrfm  of  tbe  ooubinatlon  have  been,   or  with  good  management 

it  aa  fatMngemcDl.    Dndgaon  o.  Tbom*  migtit  have  been,  made  hj  the  Hie  of  the 

■en,  8  App.  Caa.  H;  Wiaip  e.  Tiflt,  18  Invention  are  recovarabte.      EUiabeth  ». 

Blatchf.  182.  Favement  Co.,  07  U.  S.  120 ;  Marth  a.  Sej- 

Thenteof  aknowniDechaiilcaleqalv-  mow,  lb.  S48;  Bwdell  e.  Denig,  92  IT.  S. 

alent  doei  not  aave  an  artide  fttm  being  716;  Ua«on  v.aTaham,2S  WaU.201.  la 

U  bttHngement.     Water    Meter  Co.  n  Bnglaad,  the  crown  ha*  the  right  to  wa 

I>NpeT,    101  U.  8.  SSS;    leriiaaaaer    e.  patented  michlnei  without  compeneatlan 

BMlt,tb.«7;Qm».  Welb,2S  WalLlj  to  tha  owner.    Dixon  t>.  Laiidoa  SmaU 

lUcki  V.  Kelwr,  IB  Wall.  67a     Daing  AmeC*.,!  AKhCae.fl82.   Bnt  tben  it 
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sition  of  matter,  not  known  or  oBod  by  otiiets  before  hia  discovery 
or  invention  thereof,  and  not  at  the  time  of  his  application  for  a 

hu  be«ii  genendlj  nndenlood  to  denote  vither  a.  thtnj;  mmda  whldi  Ii  lUBnil  for  ita 
OWQ  Hke,  and  vendible  m  tuch,  m  k  medicine,  a  itoTe,  a  l«lcacope ;  or  to  mean  an 
engine  or  initrumeDt,  or  lome  put  thereof  to  be  employed  either  in  the  making  li 
■ome  pre*toiulj  known  article,  or  in  some  other  tuefiil  purpoee,  aa  a  atocking  frames 
or  a  at«am  engine  for  ratting  waten  flrom  minea.  The  French  law  eztenda  to  everj 
in*eiitloii  or  dlacovery,  and  in  an;  kind  of  indtutry ;  and  yet  Uie  practical  contrao- 
UoD  of  the  Engllab,  French,  and  American  Uw,  in  rcgud  to  the  kindi  of  inventioDe 
thmt  are  patental)le,  ia  lababuitially  the  mdm. 

who  haa.rettded  in  the  United  Statea  one  infringement  before  fliing  it,  if  the  part 

year  next  preceding,  and  made  oath  of  really  hia  and  infHoged  la  diatingnlahable 

biaintentlon  to  become  a  ddien,  may  file  fhnn  the  other  parta.   {60.   fSBprovidea 

a  caTeat,  which  ahall  be  operati**  for  one  lor  a  anit  in  equity  In  caae  of  Inlerfering 

year,  to  protect  hia  inventioD  or  diacor-  patent*,  the  adjudication  ODly  to  alfect 

ery  while  be  1*  mamrlng  It.    J  41  allowa  partiet  to  the  ault,  and  tkoae  deriring 

rejected  applicstioDt  to  be  r»«iamliied.  title  onder  tbem  after  anch  judgment. 

In  caae  the  commiMloner  thinks  that  a  {61  relatea  to  defencea  which  may  be 

patent  applied  for  would  cooflict  with  an-  pleaded  in  InMngement  aula.    By  {  tt, 

other  patent  granted  or  applied  for,  the  If  the  patentee  at  time  of  making  tppii- 

qneition  of  priority  of  iUTention  may  be  cation  for  tlie  patent  beUered  himaelf  lo 

examined,  and  an  appeal  la  giten.    Ap-  be  the  original  and   flrat  inrentor,  Ae 

peala  are  giren  to  ezaminen  in  chief,  patent  la  not  to  be  void  on  account  of  a 

then  to  the  commiaaioner,  then  (except  in  prior  foreign  inrention,  not  patented  or 

caae  of  a  parly  to  an  InCerTerence)  to  the  deaoibed  in  a  printed  pubHeatioD.  {}  W, 

Stipreme  Court  of  the  D.  C,  aitting  ut  64,  66,  provide  for  written  apptieatiooa 

hanc,  {)  40-18,  with  an  ulterior  reaort  to  a  for  exlenaiona,  with  reaaooa  for  aaking^ 

bill  in  equity,  {  52.    The  attempt  which  and  aceoonti  of  loaaea  and  prodta,  paUi- 

haa  often  been  made  to  Increaae  tlie  extent  cation  of  notice  by  the  cotnmiaaiODer,  mai 

of  a  patent  by  obtahiing  a  rdaane  (867)  reference  to  an  examiner;  and  by  {SB  tb* 

In  tenua  artfnlly  enlarged,  after  meeting  commiaaioner,  after  a  hearing,  ahatl  grant 

with  reprobation  In  the  Important  caae  of  arenewalofaeTrayeara,  if  it  ahatl  appear 

Burr  v.  Duryee,  1  WaU.631,5T7;  Caae  to  hia  Mtiefaction  that  tha  patentee,  witb- 

V.  Brown,  2  Wall.  320,  826,  la  expreialy  out  neglect  or  fault  on  hia  part,  baa  biled 

fbrbidden  in  {  63.    A  patent  wliich,  by  to  obtain  from  the  tu«  and  aala  of  hia 

miatake  and  without  thindnlent  intent,  invention,  4c,  a  naaonable  remnnen- 

cOaima  too  much,  la  valid  for  that  part  tlon  for  the  tlnte,  ingenuity,  and  expenaa 

which  it  joatly  covera,  if  a  material  w  beatowed  upon  it,  and  the  intiodnction  «f 

anbttaatial  part ;  and  the  patentee  may  It  into  nae,  and  that  It  ia  juat  and  pnpen 

file  a  written  and  witneaaed  ^aclaimer.  having  due  repaid  to  the  public  fatcreat, 

{  61    Bat  he  may  maintain  a  ault  for  that  the  term  of  the  patent    ahaU    be 

noancfarightlntbennitedSlateagOTera-  ject  to  aUte  cuitnl  and  taxation  Hke 

ment    Jamce  ■>.  Campbell,  104  U.  S.  36B ;  other  property.    Webber  >.  Virginia,  108 

Cammeyer    r.  Newton,    M    U.    S.  2SS.  D.  B.  344.    So  a  atate  court  haa  Juriadky 

S34.  tion  over  qoettiona  conceniiog  patenta 

The  property  wMdi  la  embo>Bed  in  or  wludi    do    not    involve    tbeb;    validly, 

prodnoad  by  a  patented  Baacfaine  U  rab-  BUeney  ».  Ooode,  30  Ohio  Bt.  SSL 
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patent  in  public  use  or  on  sale,  with  hid  consent  or  allowance,  as 
the  inventor  or  discoveter.  (e)     The  applicant  most  deliver  a 

(*)  B;  the  Engllih  l>w,  if  the  inTeiition  hai  been  ■Ireulj'  niMle  public  io  EngUm] 
hj  n  deKripdan  coDtuned  Id  a  work,  ^liethec  written  or  printed,  which  had  bean 
publiclj  circulated,  the  patentee  ia  not  tlie  first  and  true  inTenCor,  whetlier  he  Imt- 
rowed  hli  invention  from  luch  publication  or  not.  The  queition  will  be,  whether, 
upon  tbe*whi)le  evidence,  there  lias  been  luch  a  publication  ai  to  nuke  the  deicrip- 
tion  a  part  of  the  public  «tock  of  informaiioa.  If  a  (ingle  copy  ot  •  work  bad  been 
kept  in  a  depoiitor;  in  a  >tate  of  obBcurii}',  tlie  interenve  would  be  diflerent  Siead 
r.  Wllliami,  7  Mann,  k  Gt.  818;  a.  c.  8  Scott  (S.  C).  081 ;  Houiehill  Co.  d.  HeiUon, 
1  Weti.  718.  The  public  uie  of  an  inreuiion,  lo  ai  to  prevent  it  from  being  new, 
meani  a  lue  in  public,  lo  *i  to  come  to  the  knowledge  of  othen  than  the  inventor, 
[BetU  D.  Neilton,  L.  B.  8  Cb.  429,  486 ;  a.  c.  I.  K.  6  H.  L.  1 ;]  Carpenter  d.  Smith, 
0  Mee«.  ft  W.  300 ;  and  in  making  a  machine  for  a  patent,  if  aworkmauhinUlmpnive- 
menti  which  are  adopted.  It  will  not  deatroy  tlie  patent  in  the  band*  of  the  emplojer, 
AUen  ■.  Bawaon,  1  C.  B.  661. 

•xtended.    By  |  67  the  baodlta  of  the  altbongb  ao  expert  might  cmII;  aee  M- 

•ziMirim  (ball  extend  to  Om  aatigneea  ferencei.    Oorham  Co.  s.  White,  14  WalL 

and  panteet  of  the  right  to  nae  the  thing  611 ;  H'Crea  d.  Holdiworth,  L.  R.  6  Ch. 

patented  t«  the  extent  of  tlielr  tntereat  418.    See  Holdiworth  v.  llcCrea,  L.  R.S 

lh««in.  KLSaO. 

lb)  Daigm.  —  B7  S  71,  "  any  peraon         (t)    What   mag  ba  patented.  —  A  prin- 

wbo,  \j  hit  own  indnitry,  genitu,  eflbrli,  otple,  or  ■  new  power,  tuoh  ai  iteam  or 

and  expeoee,  luu  iDvented  or  produced  electiicitj',  cannot  t>e  patented,     Leroy  a. 

anynewand  original  detign  for  a  mann-  Tatbam.  14  Bow.  166,  176;  22How.lll% 

factnre,  bnit,  itatue,  alto-relievo,  or  baa-  1S7 ;  O'Reillj  t>.  Morae,  16  How.  62, 119  j 

relief;  any  uewand  original  deaign  for  the  Burr  v.  Dnrjee,  1  Wall.  681,677  iCaaea. 

printing  of  woolleQ,  lilk,  cotton,  or  other  Brown,  2  WatL  890;  Smith  v.  Downisg, 

fabrici ;  aiijr  new  and  original  impreaiioo,  1  E1>h.  64 ;  Detniold  v.  Heerei,  lb.  127 ; 

ornament,  pattern,  print, or  [^tni«,  to  be  Wlntermnte  v.  Bedlngton,  ib.  239 ;  Bella, 

printed,  painted.eaat,  or  otlierwiie  placed  Daniel*,  ib.  372.    Neilber,  it  1*  laid,  can 

on  or  worked  into  any  article  of  maun-  a  dUoovery,  in  Ita  naked  ordinary  aenaa, 

Iketure ;  or  any  new,  uaelul,  and  original  apartfrom  any  particnlar  nedioni  or  nM- 

ibape  or  eonflguraHoD  of  any  article  of  ohanical  contrivaoce  by  or  through  wUoh 

maoofactare,  the  aane  not  having  been  It  acti  on  the  material  world.    Thai  dw 

known  or  uied  by  othen  before  hi*  Inven-  nee  ot  inlphuric  ether  to  produce  Inaenil- 

tlm  or  production  thereof  or  patented  or  bility  to  pain  hai  been  held  not  to  he  pat- 

daicrilied  in  any  printed  pulilication,  may,  entable.    MortMi  v.  N.  T.  Syelnflnnaij, 

apon  payment  of  the  duty  required  by  2  Kib.  320 ;  a.  c.  6  Blatchf.  1 16.    But  an 

law,  and  other  due  prooeedlagi  had,  the  application  of  a  law  of  nature,  by  (implf 

aauM  aa  In  caaea  of  inrentbnM  or  diaoov-  giving  an  angular  direction  to  a  mb« 

•tlea,  obtain  a  patent  therefor."  through  which  melted  iron  wai  condneled 

It  la  held  under  Iiolh  the  Americao  into  a  cylinder  in  which  the  roll  wat  caet, 

and  the  EnglUh  acU  that  a  patented  de-  waa  held  patentable,  allhoogh  eTory  part 

rign  ia  Infringed  by  another  whloh  it  lo  of  the  machinery  waa  old.     HcChirg  e. 

•nbatantially  rfmllar  in  appearance  ai  to  Kingiland,  1  How.  202 ;  Bnrr  *.  Dnryee, 

deceive  an  ordinary  obierver  giving  inch  I  WaU.  6S1,  668.     In  general,  a  result, 

attention  aa  a  purcluuer  maally  glvei,  eSecl,  or  tnnctlon  cannot  b«^  bat  oolj 

[608] 


Id  b,  Google 


or  vmaoJiAL.  nonBTT.  [pa>t  t. 

docr^itiaii  of  fail   inTention   or  ditoovetji  ind  of  Ae 

*'^'MM"'  and  procew  of  msUi^,  coiutnictu^,  oaiiig,  uid  ina^ 

dMolbcd.     OttfOj  B.  Mone.  15  How.  caoUin*  m  mOcicBt   dnofpcioa  at  tk* 

OS,  110;   Cue  v.  Brown,  3    WaU.  SS);  olber to tndric an totelliguit  necAuc l» 

Bnrr  r.  Cowpathwait,  4  KalcbL  lAB,  aKertain  Uk  one  from  reading^  othir. 

ICT;  Singer  «.  Walmiler,  1  Flih.  fiG8;  NeiUoo  r,  Betia,  L.  R.  6   H.  L.  1,  IS; 

SicUet  r.  Fan*  Co.,  S  Flab.  302;  Caaer.  L.R.3CII.  t29.435: -an  arOatnlj  tkO- 

Brown,  lb.  SSS;  Sangatar  v.  HiUer,  ib.  fnl  mecbank;"  Tacker  ■-  Spalffin^  U 

G08.    A  prooeaa  in  the  woae  of  a  mMoa  Wall  463.     Sc«  Betta  e.  HeoiiM,  10  a 

or  metbod  of  prodndng  ■  ranilt  ia  pU-  L.  C.  117 ;  Biacbid  a.  Wethered,  9  VaE 

entabla.     ConuDg  a  Borden,  16  How.  SIS;  aiid  o/h in  tUa  note  aa  loiqiin- 

SfiS,  208,  comnieatad  on,  Cnrtia  on  Pkt  lenla, 

S  14,iLl;Goad7earB.  B.R.,2W«lLJr.  ^e)  Ai  I*  utili^.  »ot  Hanj  *.  J^sci;  1 

SM ;  HaU  e.  JuTit,  1  ffaUt  I^C.IOO;  BlatdiC  STS ;  Crmpton  a.  BeUoap  HilK 

American  Woud  Paper  Co.  b.  Fibre  Dia-  3  Flib.  6M ;  Hofflieina  r.  Brandt,  ib.  S18, 

iBt^ndnc  Co.,  fi  BUtchf.  27;  Mowiy  «.  3S6;  B^jmow  ■>.  Oiborse,  11  Wab  Sli 

WUtM7,14WaU.6aO,e41.    SeeHnrmr  M0. 

«.  aa.jkm,  L.  B.  7  Cb.  670,  681.    And  a  (/)  jtwiyKi,  ^  — A«  iiwgmt 

Dew  product  ctsb  of  u  old  macUoe  Kaj  of  a  patent  made  and  nooidcd  betoM  lb* 

be  patented,  it  i«  aaid.      Kabber  Co.  w.  patent  ia  waned  will  operate  to  Inarfv 

OoodTear,  «  Wall  788,  796.      See  Sej-  tbe  legal  lotemt  to  Aa  aaaifaeB  aa  aow 

WMT  a.  Oabonw,  11  WaU.  616,  61S.     So  ai    tiie    patent   k  iaaae^  alOoogb  it  ia 

jna7  be  the  i^plicatioB  of  known  pro-  iuned  to  tbe  aaUgaar.    Gaylar  v.  Wilder, 

enaca  {«.  3.  enoealiiig  aad  dow  oooUns),  10  How.  477.     And  aa  wiH  tbe  aaaip' 

Ib  foA  a  war  M  to  prodncc  ttc*  and  uent  of  aa  extended  patent,  mad*  baton 

ptwrknalT'  naitiMwii  reanlta  (c  g.  rdiev-  tl>e  exUnalfla,  tranafer  Ibe  legal  intend 

bg  the  piete  of  car  wbeeU  from   inber-  when  Ibe  eitenaieo  ii  gtanled,  althea^ 

ent  (train  without  impairing  tin  ciiilled  an  exieaeien  ia  not  granted  ae  ol  rigkt 

tread,  car  wlieela  being  eaatinga  of  a  pe-  bat  io  tbe  diacretion  of  Ibe  eoniMiiaaifinar 

ealiar  diaracter).     Mo«T7  b.  Wbilnejr,  Railroad  Co.  ■.  Ttinble,  10  WalL  M7j 

14  WalL  6aa    80  maj  a  combinatian  td  Fuxdaon    PareneM    Co.    *-  Jcnkiaa,  14 

eesniKm  Am«itar7  materieb  pradadDg  WalL  462;  Olmat  ■>.  Bn-mt*.  %  Cart.  EOS^ 

akiMWDreaolt,Micb,farlnet«iKe,aiciil-  fSO.    Tbe  leaaonmg  of  Gayler  ».  WUdir 

ting  6»y  inM  brieki,  bat  prodncing  it  in  proeeeda  on  the  notion  that  the  inveuM 

a  cheaper  way,  or  of  a  better  or  more  baa  an  inchoate  right  before  tbe  patNt  h 

neefal  Und.    Honay  v.  CUrton.  L.  R.  7  iaatwd,  and  Trtanbla'a  eaae  ia  pat  on  the 

Ch.  670.    See  CnnniagtoD  r.  NatUl,  L  authority  of  Gayler  v.  Wilder.    Compare 

R.  6  H.  Ll  206.    Sea  belew  ia  tbia  nol«  tbe  prindide  aUoded  to  pit.  4«,  a.  1, 

aa  to  nereltT.  that  a  oontraM  to  aeU  may  anbaeqeeatlr 

(d)  Priarilg.  —  IfvBdlf.-^Aa  to  who  operate  ea  a  eoaveyanca,  if  it  manifiMto 

b  the  flrat  inrenler.  lee  309,  n.  (i),  87%  an  inteatlon  to  paaa  the  title  to  a  apadt* 

n.  (a) ;  Oayler  r.  Wilder,  10  How,  477,  thing  al  a  fbtnre  tnomcKt,  altkoiigb  the 

497;  Beymom-  a.  Daboraa,  11  WaU.610,  thing  ie  not  a  am  at  tbe  time.  If  th* 

HS.  mark*  are  atelad  by  which  the  Ibiag  Mar 

Tbe  taatwbetberoneproeeaelaaitild-  be   aacartained   before  tbe  Meaaent  ia 


'   iBTMtion,  and   not  patentable,  ii 
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pouoding  tbe  aame,  ia  full,  olear,  and  exftot  tenns,  aTtoding 
annecesauy  prolixity,  so  aa  to  eoabld  aaj  person  skilled  in  tbe 

which  niut  be  recorded,  ud  a  Uomim  ttoa  of  an  Eo^fa  patent  b  an  inftiagv- 
wUch  need  not  he,  hae  been  the  tal^cGt  ■  menL     BInuUe  v.  Bounier,  L.  R.  9  £q. 

oTreaMddiMiBCtio&i.  GL  lU. 483, >.!<&).  317;  NeiUon  ■>.  Belie,  L.  B.  6  IL  J.  l; 

TbetMtoribeci^tofanui^Bee  fore  Walton  o.  Larater,  8  C.  B.  n.  a.  M3; 

cactam  part  of  dia  Dntltd  &talei  to  lue  [Vo«  HejdMi  t>.  Ncuitadt,  14  Cb.  D.  SSO. 

fiir  an  itrfringeoefit,  li  eaid  to  be  wfaether  Comp.  Nobel'i  ExplatiTei  Ca  o.  Jonea,  B 

he  be*  tiw  emli*  mmiopoly  within    the  App.Cai.fi.]  Bntitiibeldthal theexch- 

UmitaflMd,  to  the  ezdiiaioa  of  tbe  pat  aire  naa  grained  to  a  patentee  by  the 

eatoe.     Oajkr  ■■  Wilder,  10  How.  477,  AmericanBctiaDat infriagedb}r theniaaf 

4W ;  FMi?  V.  Corning,  7  Blatobt  IM,  SOS.  the  patented  ImpraTamcBt  in  the  coMtrno- 

The  affect  of   |  67,  m^ra,  ^ng  ea-  ^n,attfnKaat,oreqiiipiDenlofa  foreiga 

■<giwetthebpiiefitofextennoai,baabeen  Miael,  provided  It  wai  placad  upon  her 

tfaemibjaccaf  mnchdixnueion.     A  party  la  a  forei^i  port,  and  antborimd  by  the 

who  hat  purefaaaed  and  it  uilng  a  pat-  lawi  of  llie  caiMUy  to  wlUch  ihe  beloagi. 

anted  OMohine  daring  the  original  tarta  Brown  b.  Dnolmne,  19  How.  1S&   Whm 

for  which  the  patent  wai  granted,  bai  a  the  owner  of  a  patent  manuiaotarea  and 

right  to  eonHnne  to  n»  the  Mme  daring  idli  tha  patented   article    in  a  foraign 

tbe  extenikni  anffl  tt  ii  worn  out,  and  be  oonntry  at  well  ai  In  England,  tha  nla 

tatj  np^  It  in  tbe  tame  manner  aa  if  of  the  arlide  in  one  oonntry  impliea  a 

dealing  wHb  property  of  any  other  litod.  liceaie  to  uaa  it  in  the  other.     BetU  ». 

Btooner  v.  MiUinger,  1  WalL  840, 861 1  Wituott,  L.  R.  0  Ch.  230.     Bnt  it  leeina 

WUion  ■.  Bimpeon,  0  How.  109 ;  Chafl^  that  if  he  had  lold  tbe  English  patent  to 

B.   Boataa   Belting    Co.,  22    How.   217;  an  aaiigtiee,  and  atill  oontinned  the  rnann- 

lludge  V.  Hndaon  B.  R.  B.,0  Blatchf.  86,  factun  in  France,  the  importation  into 

00.      Bat  It  ia  laid  that  the  Inlereit  of  England  of  the  article  made  by  him  in 

purchatere  of  tbe  esclneiTe  privilege  tt  France  would  lie  reMralned.    lb. 

tKakiiig  or  tunding  the  patented  machine  A  patent  fw  a  omiuuitira  (aee  871) 

In  a  ipecifled  place,  which  ii  a  portion  of  mnat  be  tnitalnad  for  tiie  combinatloB  aa 

the  fianchiie  whtcfa  the  patent  conibn,  an  entirety  4tt  not  at  all,  in  a  eult  (or  aa 

t«rraiaatee  at   the  time   Lmited  for  ita  alleged  inlHogentent,  nnleii  the  part  ln> 

continnanee  by  the  law  which  created  it,  rented  can  be  dearly  dIMlngniihcd  front 

nnlcM  It  1«  expreaily  itipnlatetl  to  the  that  claimed  bnt  not  inrented.    Vanoa 

•MDtrary.     IWaU.Sei.    It  ha«  been  held  i>.  Campbell,  1  BlaiA,  427.     So,  nnleaa 

to  be  otherwiae  a*  to  pDrchaten  of    a  the  whole  comblnadon  li  aabatantiany 

right  to  MM  a  patented  InTention,  when  wed,  there  ii  no  infringement.   A  lecond 

rhe  right  AH  not  merely  remit  from  tbe  combinilion  it  not  the  aame  ai  the  Irrt 

parvhaee  of  a  machine,  the  inbject  of  the  if  it  iubatanlially  dlllen  from  It  in  any 

patent  being  a  proceu.      Day  r.  Union  of  iU  part*.   Prooty  u.  RoM^ei,  18  Petera, 

India  Rubber  Co.,  8  BUtchf.  48a    And  888;  Brookiv.Flike,  IG  Row.  S19,  330; 

Mr.  Cnrtii  leemed  to  think  thii  decbion  Bamei  v.  Oodfrey,  I  Wall.  78 ;  Cramploa 

Uw  In  188T.      Cnrt  on  Pat  |  208,  n.  S.  v.  Belknap  Milli,  S  Fiih.  686,  MS ;  Kicb> 

Bnteeo  Woodr,  Mich.  8.*II.Ind.R.E.,  obon  Pavement   Co.  r.  Hatcli,  lb.  4S3. 

S  TMi.  484,  471.  Bnt  it  It  laid  in  England  that  a  valid 

fg)   hJHngtrntiU.  —  The    Importation  patent    fbr  an  entire  combination  for  a 

and  lale  In  England  of  artidei  mannlVc-  proceu    gtvei   protection    to  each    part 

tared  abroad  aoeording  to  the  epedfloft.  OietMf  Hiat  ii  mw  and  material  for  that 
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ftrt  or  science  to  which  it  appertains,  or  is  most  nearly  connectecl, 
to  make,  construct,  compound,  and  use  the  same  ;  and  he  must, 

procM* ;  or,  in  other  wordi,  that  a  penon  Blanchard  c.  Pnttmnn,  3  Fiib.  180^  8m 
not  onlj  hai  mt  right  to  ateal  the  whole, '  Hurray  e.  ClaTton,  L.  R.  T  Ch.  670.  Bat 
but  he  hai  eo  right  to  iteal  anj  part  of  it  would  ieem  from  earlier  caaei  that  tbe 
a  man'*  inTsntion  (explajoing  littet  v.  doctrine  of  equlraleaU  Ii  applied  id  a 
Leather,  B  El.  &  BL  1004) ;  and  the  quet-  broader  and  more  liberal  nuuuier  in  favor 
tion  in  erery  cue  i)  lald  to  be  a  qaeition  of  one  who  luu  di*co*ei«d  a  result  or 
of  fact, —  ia  it  really  and  lubttantially  a  function  that  it  new,  aa  well  m  tbe  ma- 
part  of  the  ioTentioD  ^  But  a  part  of  an  ohineiy  that  produce*  It,  than  it  !i  In 
luTentioD  which  would  not  lutTr  been  taTor  of  one  who  ha*  aiuiply  made  an 
patentable  aingly  ii  not  protected  ai  part  iuiproTement  in  the  manner  of  bringiag 
of  the  combination.  Farkei  d.  SteTeni,  about  a  known  result.  HcConnlck  *. 
L.  R.  8  Eq.  86S,  860;  L.  K  6  Ch.  36.  Talcott,  20  How.  402,  106;  Singer  e. 
But  compare  M0W17  i>.  Whitney,  U  Waloitley,  J  Pish.  668,  672;  Burden  b. 
WaU.  620,  662.  The  abore  cases  on  Coming,  2  Fith.  47T,  439.  Mr.  Curtis 
combinations  also  Ulnitrata  (be  law  ai  to  thinks  that,  by  the  law  of  England,  If  a 
qMcifEcaCiou.  person  has  not  only  discoTered  a  priad- 
Itbsaid  that  dthongh  patentee*  are  ple.but  hasinTentedtomeniodeaf  carry- 
entitled  in  all  cases  to  Invoke  to  some  ing  it  Into  efftct,  he  can  protect  himself 
extent  the  doctrine  of  tguivalenU,  to  pro-  ttoto  all  other  mode*  ot  canring  the 
ted  tliemsel*es  against  mere  formal  a1-  same  principle  into  etiect.  Curt  on  Fat. 
terations  or  substitutions,  they  are  never  enu,fl39«s<f.,- O'Reilly  v.  MarBe.iifini, 
enUtled  to  do  so  in  any  case  to  auppreti  Is  afterwards  elaborately  commented  on, 
all  other  substantial  improvements.  Sey-  and  it*  huiguage  limited.  See  9 164,  ib. 
nour    V.   O*home,   11    Wall.   616,  666;  B.  TVfufelfarij.— xiTbetnttdamentil 


*<  The  ilatement  here  made  of  tlie  prolecUon  In  iU  u»e.   Cheavin  «.  Walker, 

fundamental  principle  of  the  Uw  of  trade  6  Ch.  D.  860;  Manhattan  Medicine  Co.  p. 

mark*  i.  conflrmedinmanyca.es.    Singer  Wood,  i  Clifl.  481;  ConneU  0.  Beed,  118 

Ufg.  Co.  V.  Loog,  8  App.  Ca*.  16;  John-  Mat*.  477.    So  it  would  teem  that  while 

•ten    I..  Orr    Ewing,    7   App.  C»*.  219 ;  a  per*on  may  trantfer  the  right  to  use  a 

HcUan  v.  Fleming,  M  U.  S.  246 ;  Man-  trade  mark  along  with  the  bnabies*  t« 

battan    Uedidne  Co.   d.  Wood,  4   Cliff,  whiuh  it  relate*,  it  cannot  be  aepantdy 

481;  Marahall  n.  Pinkham.  62  Wi«.  673.  st4d.    Kidd  o.Johnton,  100  U.  S.  617; 

The  tame  principle  jrovems  as  to  an  imi-  Catmichael  o.  Latimer,  11  B.  L  806.    It 

tation  of  the  form,  title,  and  appearance  would  •eem  a  aufflcient  reason  for  this 

pven  to  a  book  by  its  author.     Robert-  that  tlie  mark  having  come  to  designate 

eon  V.  Berry  &  Co.,  60  Md.  661 ;   jnl,  a  cerUin  manufacture  of  goods,  it  wool'l 

S7S,  n.  y'.  he  a  fraud  on  the  public  to  allow  it  to  be 

The  exclusive  right  of  user  of  a  trade  used  on  goodi  not  of  that  manuihcture. 

maA  is  comraonly  spoken  of  at  •  right  It  might  be  a  question  how  titr  the  one 

of  property.    This  language  is  misleading,  having  tbe  original  right  would  have  the 

however,  if  it  conveys  the  idea  of  an  right  to  attach  the  mark  to  other  goods 

nalimlted  right  either  of  user  or  of  dit-  than  those  as  applied  to  which  it  had  be- 

poeal.    Thus  it  it  clear  that  if  the  plain-  come  known.    So  the  right  may  be  lost 

tiff's  own  use  ot  the  mark  i*  fraudulent  by  abandonment,  and  thl*  may  be  shown 

or  calenlaled  to  deceive,  be  can  have  no  by  nonnter.  The  true  nature  of  the 
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in  the  case  of  a  machme,  full;  explain  the  principle  and  the 
application  of  it,  by  which  it  may  he  distinguiBhed  from  other 

mitt  of  trftde  muk*  U  tliat  one  nun  bai  ons  who  ututnet  >  n&me  in  inch  a  place 

no  right  to  put  off  hia   guudi  lor  ule  and  DMimer  m  to  lead  penona  to  b«lier» 

••  the  good*  of  a  rlTal  trader,  and  lie  UuLt  hU  butineaa  ia  that  of  anotber,  and 

cannot  therefore  be  allowed  to  dm  namei,  for  that  purpoae.    Lee  b.  Halej,  L.  B.  6 

marki,  letten,  or  otber  indicia  by  which  Ch.  165 ;  Bonard  v.  Henriquei,  8  SandC 

be  maj  induce  parchaaen  to  belieTe  that  T26 ;  Slone  v.  Carlan,  13  Law  Bep.  880 ; 

the  good*  which  be  If  eelling  are   tlie  Woodward    d.  I^zar,  21    Cal,  44B.     A 

manvfiKtare  of  another  peraon.      If  he  colonble    imiialion    will    be  rettiained, 

doe«,  he  li  liable  to  an  action  at  law,  or  the  queation  in  each  csae  being  wbether 

may  be  reitnlDed  by  iiyunctiou.     Perry  then  Ii  inch  %  leumblance  aa  to  deceive 

«:.Tniefitt,  B  Bear.  66;  Seixo  v.  Prore-  a  purcbaaer  oaing  ortlinary  caution.     U 

■ende,  L^  B.  1    Ch.  192,  196;    Leather  H.  L.  C.  535;  CoSeen  u.  Brunton,!  HcL. 

Clotb  Co.  v.  American  Leather  Cloth  Co.,  516;  Walton  t>.  Crowle;,  3  Blatcbf.  440; 

11  H.  L.  C.  ras,  588 ;  and  c«k«  dted  be-  Hottetter    v.   Yowinkle,   1    Dillon,  S2B ; 

low.    The  Mune  [oinciplei  are  applied  to  Bradley  «.  Korton,  S3  Conn.  157 ;  Bor- 


rlgfat  wonid  Kern  to  be  negtttire  ratber  32&.   Comp.  Hl^.  Co.  v.  Tinner,  lOt  U.  8. 

than   poiltiTe,  i.  «.  a  right  aol  to  here  61,  In  which  note  the  diatenting  <^inion 

gooda  sold  at  of  a  penon'i  maniifkctnTe  of  CUObrd,  J. ;   Hier   r.  Abtahanu,   83 

which  in  fiu:t  were  not  to.     It  would  N.  T.  519;  Ina.  Oil  Tank  Co.  b.  Soott,  8S 

teem  belter  to  recur  to  thli  fnndamental  La.  An.  046.      It  ia  not  neceatary  that  it 

principle  in  each  cate.     See  Oigood  e.  thonld  In  lueif,  and  apart  ftoca  iti  uM, 

Allen,  1  Holme*,  185.     Bow  far  a  liaad-  bare  any  pecnliar  tigniflcance.     Godll- 

■knt    intent    la  necetaary  it  not  dear,  lot  e.  Harrii,  81  N.  Y.  368 ;  Int.  Oil  Tank 

When  only  an  injunction  it  atked  Ibr,  it  Co.  i>.   Soott,  88   Ia  An.  B46.     Con^ 

would  teem  to  be  immateiiaL    Hendrikt  Hanhall  v.  Rnkham,  63  Wii.  672.    But 

•.  MoatBgtt,17Ch.  D.  638;  Cowens.  Hnl.  the  words  mnit  not  be  general  worda 

ton,  4B  Jj.  T.  897.    Comp.  Guardian,  Ac.  deicriptive  of  kind,  qoality.  or  locally, 

Aianrance  Co.  v.  Gnardian,  &c.  Int.  Co.,  ilnce  inch  words  are  likely  to  be  practl- 

fiO  L.  J.  Ch.  263.    At  to  whelher  tliere  It  cally  neceitary  to  the  nte  of  otber  traden 

any  diitinction  between  law  and  equity  in  detcdbing  their  goods.    Singer  Ufg. 

aa  to  the  proof  of  trand  required,  see  Co.  v.  Lanen,  8   Blti.  161 ;  Lanbee  4 

Singer  Mfg.  Co.d.  Loog,  8  App.  Caa.  16,  Co.D.LewU,eTaa.561;  Dnnbaiv-Glena. 

82;    a.  o.  IB  Ch.  D.  805;    Singer   Mfg.  43  Wii.  lia 

Co.  v.  Wilton,  3   App,    Cat.    870,   891 ;  In  general,  a  person  may  nie  his  own 

Chearln  d.  Walker,  6  Ch.  D.  860,  868.  name,  tfaougb'it  ii  already  in  nie  by  an> 

Tbe  mark  or  name  nied  mnit  be  such,  other  to  detignale    similar  artlclei ;  but 

and  mcd  In  inch  a  way,  as  is  calculated  eren  here  the  use  mutt  not  be  of  iniiha 

to  deceive  ordinary  purchasers.      Singer  character  that  it  is  eridently  intended  ta 

HTg.  Co.  IT.  Loog,  8  App.  Cai.  16;  Cawen  deceiTe.    Oilman  v.  Hunnewell,  122  Matt. 

V.   Hnlton.  46  L.  T.  8B7 ;   Robertaon  v.  189;  Carmfcliel  p.  Latimer.  11  R.  I.  886; 

Berry  A  Co.,  ED   Hd.  G91;    McLean   •>.  ManhaUi>.nnkbam,62  Wit.  672;  Sharei 

Fleming,  96  U.  B.  246 ;  and  cases  fu;>ra.  e.  Sharer,  64  Iowa.  aO& 

Subject    to    certain    limitationi,  any  The  congresaional  legiiUtlon  referred 

words,  flguret,  or  derfcet  may  be  appro-  to  at  end  of  n.  1,  B,  nqm,  hat  been  held 

prlaled  as  a  trade  mark.    Lawrence  Mfg.  nneonatitntionaL    Trade  Hark  Caaet,  IW 

Co.  V.  LoweU  Hoeiery  Uilla,  US  Matt.  n.  8.  82. 
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inveationa ;  and  he  must  particululj  specify  the  part,  improve- 
ncDt,  or  combination  wliich  be  claims  as  his  own  inventioB 

mU  V.  FbAloo,  3  Key**,  CM ;  Lockwood  21B ;  "  BurgeH'i  Eucnce  of  AochoTiM,'' 

*.  EcMtwick,  2  DaXj,  621.    It  i*  not  otctt-  in  tbe  ibwoce  of  tnai,  BnTgeu  v.  Bar- 

«U7  thmt  the  TeumblsDce  diould  be  incli  gew,  2  De  Q.,  &L  ft  Q.  8B0.     Sm  IS  V.  S. 

M  wotild  deceive  penoDi  who  sLouId  cm  8c  at  I^  211,  j  TS. 

tti*  two  muki  placed  lide  by  ilde.     Nor  When  a  trade  mark  cootuna  a  faUe- 

i*  pliyaicftl  rgKiDblaDCe  the  acde  quea-  hood  on  iti  face,  calculated  to  gire  the 

tiofl.    The  adoption  by  a  rival  trader  of  goodt  a  repat«tioD  to  which  they  are  not 

any  nytrk  which  will  mum  bia  goodi  to  entitled,  it  wUl  not  be  protected.    11  B. 

bear  tbe  aame  iiaiae  io  tlie  matket  aa  I.C&12,iN/i>;PaliiMri'.Haiiii,60FciiiL 

tiMM  of  another,  may  be  a  rioladon  of  SL  166;    FlaTell  n  Harnioo,  10    Haie, 

the  rigbl*  of  tbe  latter,  although  but  for  467;  19  Eng.  L.  ft  Eq.  16;   Felridge  r. 

Uie  prior  dm  of  the  marki   they  would  Weill,    IS   How.  Pr.  BSfi;    <    Abb,    Pr. 

truly  apply  to  tbe  goodi  on  which  they  lU;  Hanhalls.RoM.f^ini.    Some  of  tb* 

are  lait  lued.    Seixo  v.  Fmteieode,  L.  R,  earlier  caiea,  luch  a>  Perry  v.  TriKfltl^  ft 

1  Ch.  192;  Wothenpoon  v.  Cnrrle.  ftc..  Bear.  06,  aeemed  to  go  further  and  ez- 

i^ra.  See  Amodieag  Maonf.  Co. «.  Spear,  tend   tha  prlitcipk   to  caaea    when  Om 

3  Saadf.  599,  607 ;  Uolloway  v.  HoUoway,  faii^ood  waa  conlained  in  aocoBpanying 

U  Bear.  SOB ;  aad  Ibr  tha  limit,  Bnrgeaa  adrerdiement ;  but  aee  Curtia  >.  Biyai^ 

*.BarBeii,SDeG.,UiJI.ftQ.89e:i>/FiL  S  Daly,  S13, 817.    It  U  laid  down  in  Lea 

Aa  initaDcea  of  bow  &r  Itae  court*  «.  Haley,  L.  &  &  Ch.  16&.  158,  that  it 

have  get]*,  it  may  be  nmntloiied  that  the  pUlutitC*  were  koowtngly  canring  on  a 

tNaofthe  wcrd  "otiginal  "  ba«  been  pro-  fraudulent  trade,  they  would  not  b*  |»o- 

taded.    Cook*  r.  Chandler,  L.  R.  11  £q.  twsted.     See  H^th  ■.  Wright,  Z  WalL 

440.    6o"No.  a03"  on  peiu.    Oillott  o.  Jr.  141. 

Eeterbrook,  «8  K.  T,  874 ;  47  Barb.  4£6.  Trade  marka  raaanUa  copyright  aa  a 

Be*  Gillou  a.  Kettle,  S  Duer,  024.    But  midfeet  U  property.    Tbey  may  be  told 

■«a  Amoakeag  Uannf.  Co.  e.   Spear,  S  and  tnuuferred  npon  a  aale  and  tianite 

Baodf.  699.  So"  patent  tliread,"  although  of  the  manu&otoryof  thegoodaon  wh^ 

it  bad  ncTcr  been  patented,  Un  w<M:d  not  the  mark  liaa  been  uied  to  be  afized.aad 

being  tued  tii  lach  a  way  m  to  deoeive  may  be  lawfully  aaed  by  the  purdiatw- 

the  public.    Hanball  v.  Hoii,  L.  B.  B  R4.  Ereu  a  trade  mark  cooiiating  oiere^  of 

601.    Bee  Stewart  i>.  Bmlthton,  1  Hilton,  the  name  of  tba  mannfactnter  may  be,  it 

no.    But  tee  Leather  Cloth  Ca  >.  Lv  the  pundiMcr,  in  oontlnning  ^e  nae  of  i^ 

tout,  L  R.  9  Eq.  346,  SU.    So  "  Congren  wonld,  according  Io  tha  ordinary  uaagea 

water,"  4fi  N.  Y.291,  reveniag  a.  a  57  of  trade,beimdentoodat  (ayingnomara 

Barb.  fiSB.    So  "  Gienflald  "  atareh,  WoOi-  than  that  be  wai  canylng  on  tbe  earn* 

aiqNMti  V.  Curria,  L.  O.  5  H.  L.  SOB.    See  buiineaa  aa  had  been  (ormeriy  carried  on 

Badde  r.  Norman,  L.  B.  14  Bq.  848;  Hint  by  tbeperwHi  wbo*a  nameconititutad  the 

«.  Denbam,  ib.  A4S.  trade  matfc.     But  if  an  aatignea  weat 

Bat  tennt  in  commiHi  U«e  to  deeignatA  (krthar.  and  oaed  maiki  wUch  amounted 

a  trade  or  oocupatioa,  or  necciaary    ta  to  antrue  pretencet,  and  an  attempt  to 

deacribe  the  object  aold,  cannot  be  eidu-  deceive  aa  to  the  maker,  or  charactv  of 

drely  appropriated  by  any  ona ;  e.  g.,  the  articla,  be  would  not  be  protected. 

■AatlqaanaB    bookitora,"    Choynikl  u.  Ball*.  Barrow*,  10  Jar.  x.t.  SSiLeaUNt 

Ooheti,  89  CU.  601;  "Daaleoated  Cod-  Clotb  Co.  ■.  Americau  Leather  Clotb  Oo, 

&*h,"  Town  D.SteUon,  6  Abb.Fr-K.a.  U  a.UC63S,S34,fi4Z;Ciirtiac.Bi7aai, 
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or  discoTery.  (/)  He  must  sooompany  *  the  same  with  *  S6T 
drawiD^  and  written  refereoeea,  where  the  nature  of  the 
oase  admita  of  drawings  or  ^ecimeos  of  ingredients^  and  of  the 
composition  of  matter  sufficient  in  quantity  for  the  purpose  of 
experiment,  where  the  inTention  or  discovery  is  of  a  oompoeitioD 
of  matter.  He  must  likewise  furniBh  a  model  oi  his  inventiioaf 
in  cases  which  admit  of  representation  bj  model.  The  appli- 
cant, also,  is  to  make  oath  or  affirmation  that  he  believes  he  is  the 
original  and  first  inventor  ca  discoverer  of  the  art,  machine,  com- 
position, ortmprovement  for  which  he  solicits  a  patent,  and  that  he 
does  not  know  oi  believe  that  the  same  was  ever  bef(H«  known  or 
used,  and  he  must  further  state  of  what  country  he  is  a  citizen. 

Oo  filing  the  application,  descriptioi^  and  specifioatioD,  tha 
eommisnoner  of  patents  is  to  examine  the  allied  new  invention 
or  discovery,  and  if  it  appears  to  him  that  the  applicant  was  not 

(/)  Tbe  principU  of  ■  Duchine,  In  retereDce  to  the  patent  law,  meani  tha  mod»t 
tpatmJ!,  ot  that  which  appllai,  nodiflea,  or  eombinci  meehaaical  powen  to  prodiic« 
>  caitain  mull,  and  ■>  far  a  prindple,  if  new  in  it*  applicatkon  to  a  omIuI  pnrpow, 
maj  be  patentable.  Stor;,  J.,  in  Barrett  r.  H*U,  1  Haun,  4T0 ;  Woodcock  v.  Parker, 
1  Qall.  438 ;  Wliittemore  v.  Cntter,  lb.  478 ;  Barie  «■  8aw;er,  4  Uaion,  1 ;  LoweU  a. 
Lewli,  1  Haicn,  187;  Buller,  J.,  in  Boalton  s.  Bull,  2  H.  B1.  466,  4B6;  Smith  «. 
Pearce,  S  UcLean,  1T9.  A  new  <»mparitien  of  known  mataiiala,  or  a  new  eewiuiatwn 
ofeijating  ntachioer^  prodocing  a  aew  and  uieful  result,  may  be  patentable.  BotiS 
e.  Hoore,  Bar.  Pat.  Caeei,  Sfil ;  Stoij,  J.,  in  Moodf  v.  Hake,  2  UaH>n,  112;  Lord 
Eldon,  In  Hill  r.  Thompion,  3  Meiir.  629, 630 ;  Tliompion,  J.,  in  Reynold*  o.  Sheldon, 
a  C  U.  a  for  Cosnectteui,  Beptembcr,  1SS6l 

8  Daly,  312 ;  Samnel  r.  Berger,  24  Barb,  tlon  haa  been  giren  to  trade  idbAi,  but 

108 ;  Walton  v.  Crowiwy,  S  BtatehC.  440.  withont  affecting  remediei  at  taw  or  la 

Bm  a  trade  maik  ii  aol  properlj  otbaf  cqah;,  wiiUh  might  otherwiae  hare  beea 

«iM  thMi  witli  reference  to  the  lr«le  in  had.  by  the  act  of  Ceogrea*  of  Jnjy  9, 

wbieb  it  U  lued.    Tbe  lame  mark  nuy  18Ta  c.  280,  H  77-84 ;  10  U.  8.  8V  at  L> 

be  Died  bj  another  in  a  different  trade,  or  210,  cited  aboTe  aa  to  patents, 
iff  a  different  elaM  of  goadi.    Aineworth  C.  TraA  5«rrf».  — One  who  in»ent« 

*.  W^miley,  L.  R  1  Eq.  618,  G24.      See  or  dUco*en,  and  keepi  aecret,  a.  procet* 

the  act  of  July  8,  1870,  16  n.  S.  St  at  L.  of  manufacture,  whether  aproperanhject 

211,  J  79 ;  Amoikeag  M.  Co.  v.  Gamer,  6G  (or  a  patent  or  not,  will  be  protected  by 

Barb.  151.    A  foreign  manufacturer  will  injunction  against  persona  who  In  tIoI^ 

be   protected,  although    he    baa  not  an  tion  of  contract  or  duty,  and  in  breach  of 

•■tablisbment   In  the  conntry,  and  does  confldenoe,  nndeitake  to  apply  it  to  tbelf 

not  tall   his  goods  here.      ColUa*  Co.  t>.  own  use,  or  to  diaclose  It  to  third  persooa. 

Bn»n,  8  Kay  t  J.  423;  Same  b.  Cowen,  Morieon  r.  Hoat,  9  Hare,  241 ;  6  Eng,  L. 

Ih,  428.    See  Coats  b.  Holbrook.  2  Saadt  A  Eq.  14 ;  a.  a  on  ajveal,  21  L.  J,  ir.  n 

Ch.  686;  Taylor  V.  Carpenter,  ih.e08  ill  Ch.  248;  Peebody  v.  Norfolk,  W  U»m. 

Ftage  Ch.  202i  BaoM  (r.8wiw.a  SttMT.  4GS  i  Leather  ClMb  Oo.  «.  Loreoe*.  L.  B. 

46S;  SWoodUftH-l.    further  protM-  S  £a.  346,  864. 
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the  original  and  first  iDventor  or  diacoTerer  thereof ;  or  that  anj 
part  of  what  he  claims  as  such  had  before  been  invented  or  dis- 
covered, or  patented,  or  described  in  an;  printed  publicatioQ  in 
this  or  snj  foreign  eonntiy ;  or  that  the  description  is  defective 
and  insufficient,  he  is  to  notify  the  same  to  the  applicant,  so  as  to 
enable  him  to  remove  the  objections,  if  he  be  able.  But  if  the 
same  does  not  so  appear  to  the  secretary,  and  it  had  not  been 
previously  in  public  use,  or  on  sale  with  the  applicant's  con- 
sent,  and  he  shall  deem  the  same  to  be  sufficiently  useful  and 
important,  he  is  then  to  issue  a  patent,  in  the  name  of  the  United 
States,  to  the  applicant,  his  heirs,  executors,  administrators,  or 
assigns,  for  the  exclusive  right  of  making,  using,  and  vending 
the  same  for  a  term  not  exceeding  fourteen  years.  The  patent 
may,  in  special  cases,  and  in  the  discretion  of  the  board  of 
commissioners,  be  renewed  and  extended  to  the  furtlier  term  of 
seven  years.  If  the  application  be  rejected,  and  the  applicant 
persists  in  his  claims,  he  is  to  make  his  oath  or  affirmation  anew; 
and  if  the  specification  and  claim  be  not  so  modified  as  to  remove 
the  objection,  the  applicant  may  appeal  to  a  board  of  three 
examiners,  to  be  appointed  by  the  secretary  of  state,  and  the 
commissioner  of  patents  is  to  be  governed  by  their  deciKion. 

If  the  applicant  be  a  citizen,  or  an  alien  of  one  year's  residence, 
he  is  to  pay  to  the  treasury  of  the  United  States  $30  ;  and  if  a 
British  subject,  3500;  and  all  other  applicants,  $300.  The 
original  and  true  inventor  is  not  to  be  deprived  of  the  right  to  a 
patent  for  his  Invention,  by  reason  of  his  having  previously  taken 
out  letters  patent  tlierefor  in  a  foreign  country,  and  the  same 
having  been  published  at  any  time  within  six  months  next  pre- 
ceding the  filing  of  his  specification  and  drawing,  (a)  The 
executors  and  administrators  of  persons  dying  before  a  patent  is 

(«]  B;  act  of  Congreu  of  March  3, 1389,  e.  88,  tec  6,  tlift  reatriction  wu  re- 
moT«d,  and  it  wm  declared  that  □□  penon  ia  lo  be  delwrTed  fnun  receiving  a  paUnt 
for  any  indention  or  di»coverj,  liy  reaaon  that  tlie  aame  wa*  paienied  in  a  foreign 
eountr;  more  than  itx  monthi  before,  if  the  aame  liaa  not  been  imrodnced  into  pub- 
lic and  comniDn  uie  In  the  United  Statea  prior  lo  Ibe  applicalion.  B;  tlieactofCoo- 
gTeaa  of  Auguit  29,  1842,  e.  263,  any  tdtizen,  or  alien  of  one  year't  midenee  in 
the  United  Statei,  and  iriio  hia  taken  the  oath  of  hii  tntenlion  to  become  a  cittien, 
and  hiTinc  invented  or  produced  any  new  and  original  deaign  for  a  maonfactare, 
Ac.,  may  apply  far  a  patent ;  and,  if  granted,  the  duration  of  the  patent  !■  to  be  for 
aeven  yeara,  and  the  f^  ln.tuch  caae*  ahall  be  reduced  one  half  of  the  lum  hereto- 
fore required.  A  penalty  of  not  leai  (ban  9100  giren  lor  eadi  inlMngement  of  lit* 
patent  rlghL 
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taken  out  may  &pply  and  take  it  out  iu  trust  for  the  heirs  or 
devisees,  on  due  compliance  witli  the  terms  of  the  statute. 
Patents  are  assignable,  and  may  be  granted  iu  whole  or  in  part 
by  writing,  to  be  recorded  in  the  patent  office.  If  invalid  by 
reason  of  defective  specifications,  or  by  claiming  too  much,  the 
patent  may  be  surrendered,  and  a  new  patent  taken  out  for  the 
unexpired  period,  provided  the  error  did  not  arise  &om  any 
fraudulent  intention.  If  the  patentee  be  an  alien,  be  forfeits  his 
ezclnsive  right,  if  he  fails,  for  eighteen  months  from  the  date  of 
the  patent,  to  continue  on  sale  to  the  public,  on  reasonable  terms, 
the  invention  or  discovery  covered  by  the  patent.  The  patentee 
does  not  lose  his  patent  if  it  satltfactonly  appear  to  the  court 
that  at  the  time  of  his  application  he  believed  himself  to  be  the 
first  inventor  or  discoverer  of  the  thing  patented,  though  the  in- 
vention or  discovery,  or  any  part  thereof,  had  been  before  known 
or  used  in  a  foreign  country ;  provided  it  does  not  appear  that 
the  same,  or  any  stibstantial  part  thereof,  had  before  been 
patented  or  described  in  any  printed  publication.  (6) 

These  are  the  principal  existing  statute  provisions  on  the  sub- 
ject, and  though  the  act  of  Congress  of  1886  has  made  considera- 
ble alterations  in  the  preexisting  laws,  respecting  the  organization 
of  the  patent  office,  and  the  limitations  on  the  granting  of  pat- 
ents, yet  the  essential  and  established  doctrines  concerning 
patents,  heretofore  declared  in  the  decisions  of  the  courts,  remain 
unaffected.  The  act  of  lTd3  declared,  that  simply  changing  the 
form  or  the  proportions  of  any  machine  or  composition  of  matter 
in  any  degree  was  not  a  discovery.  And  also,  that  the  person 
who  had  discovered  an  improvement  in  the  principle  of  any 
machine,  or  in  the  process  of  any  composition  of  matter,  might 
obtain  a  patent  for  such  improvement,  but  that  he  could  not 
thereby  make,  use,  or  vend  the  original  discovery,  nor  could  the 
first  inventor  vlbb  the  improvement.  These  declaratory  provisions 
are  omitted  in  the  law  of  1836,  and  I  presume  the  constructioii 
wa^  considered  to  be  necessarily  the  same  without  the  pro- 
vision, (c) 

(t)  Act  of  CongTMt,  Jolf  4,  18S0.  c  3GT. 

(e)  Th«  am  of  Congreu  of  Julj  4,  183S,  Mtboriied  the  txUntim  of  a  pttont  far 
Mven  jtan,  on  the  application  of  the  eTecntor  or  admiDlitrator  of  the  decemi«d 
pil«ntee ;  and  inch  exteiulon,  according  to  the  dediion  in  the  caie  ofWilsoD  t>.  Real' 
■eau,  4  How.  040,  innrei  to  the  br neflt  of  the  adminiittator,  kc.,  aa  luch,  and  it  good, 
ttutogh  the  orlglnBl  patentee  had  in  hi*  lUetlme  dlipoted  of  aU  hU  int«tMt  in  the 
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Id  an  age  distiagaished  for  an  active  and  ardent  spirit  of  im- 
provement in  the  arta  of  agriculture  and  manofactares, 

*  368  and  in  the  machinery  of  every  kind  applied  *  to  their  me, 

the  doctrine  of  patent  rights  ban  attesoted  mach  diacus- 
Bion>  and  become  a  subject  of  deep  interest,  both  bere  and  in 
Eoropc.  (d) 

The  circuit' conrte  of  the  United  States  have  original  jurisdie- 
tion  over  the  (joestion  of  dami^;es  for  the  infringement  of  patent 
rights,  and  exclusive  authority  to  declare  a  patent  void.  (&)     It 

patent,  huumnoh  w  inch  ulei  do  not  cairy  inythinK  beroiid  the  term  of  the  original 
pateat  But  it  It  held  that  the  aiiigneei,  wA»  were  in  tut  o/tlu  patent  at  the  lime  i^Ae 
tvacaol,  bare  Mill  a  light  to  hm  It  dnriag  the  new  term,  thoagti  not  to  leO  iL  TUi 
■ittieot  is  fall  of  diffienltjr,  and  the  cMifldence  tai  the  decition  ii  aiach  Impaired  hj  the 
conflicting  diKOiiiont  tod  deciaioDi  an  the  henvh,  tome  of  tlie  jadges  contending  thai 
DDleu  the  aulgnment  gave  to  the  aieignee  the  right  In  the  extended  or  renewed 
patent,  hii  inlereet  wonid  expire  with  the  limitation  of  theoriginal  patent.  It  ii  beli^ 
to  Woodwoith  D.  SbiriMn,  88(017,  171,  that  the  aMignee  or  grantm  under  thavfr 
lual  patent  doet  not  acqnire  anj  right  under  the  extended  patent,  nnleai  tucli  right 
be  expreMly  cooveyed  to  him  hy  tlie  patentee.  Bat  the  eiteniion  of  a  patent  nuj 
be  granted  to  an  adniiaUtratar.  Wuhbmn  e,  Gonld,  lb.  122.  An  auignee  of  a 
patODt  right  taket  only  inch  ri^ti  ai  the  InTentor  had,  and  if  (bo  Inventor  bt  an 
alien,  and  not  within  the  ipecMed  qualiBcatiODa  reqnlred  of  aa  alien,  hfa  aMiBMe 
taket  no  title.    Tathatn  •<.  LoTlng,  C.  C.  Matiachnietti  Diitrict,  May  Term,  18*6. 

(o)  Patents  are  no  doubt  procnred  in  meny  catee  for  frlroloni  and  nieleti  altera- 
tiont  in  article!,  implements,  and  machine!  In  uornmon  tue,  nnder  (he  name  of  Imprer*- 
neat* ;  and  the  ahaaes  ariilng  fh>m  the  bdlitf  in  tuing  oat  patenCa  and  proTokiBc 
litigation  were  painted  In  glowlag  colon  bj  the  dittrlct  judge  at  New  York,  in. 
Thnrapaon  v.  Height  (U.  S.  I«w  Journal,  i.  C6S),  and  yet  the  collection  of  modelt  and 
machine!  in  the  patent  offlce,  relating  to  every  potilble  subject,  oonstitnlet  a  slngs- 
briy  enriont  mnseom  of  the  arte,  and  one  atrongty  illMtratiTs  af  the  InTemire  and 
enterprising  genius  of  onr  coantrynien.  The  act  of  Congress  of  July  4, 1BS6,  c  S61, 
see.  20,  gave  antliorlty  and  fadllty  to  the  dauiflcation  and  arrangement  in  rooms 
and  galleries,  for  a  beneficial  and  favonble  display  of  the  unpatented  models  and 
specimen*  of  compoaitlons,  and  of  fabrlca  BNd  Mber  mannfaeturee  and  works  tt  art^ 
sttd  machtnea  and  implements  refaUing  t»  Bgricultar*  deposUttd  In  the  efflca. 

On  the  morning  of  the  15th  of  Deceoiber,  1S36,  the  building  at  the  city  of  Wash- 
ington, containing  the  genei*!  post  office,  the  city  post  offlce,  and  the  patent  oflle^ 
WM  destroyed  hy  Are,  and  all  the  machine*  and  other  materials  and  matter  b  tbt 
patast  oIKo*  ware  eonsmaed.  The  lot*  o(  tka  patent  ottoi  and  all  lU  ooattMa  was  a 
natioaal  ealaraity;  and  to  rsp^  it  as  fu  as  possible,  tiieact  of  8d  Uuoh,13ST,  e.4E^ 
pntvlded  for  the  recording  anew  of  patents  and  assignment*  of  patents  reooided 
prior  to  the  IGth  December,  1830,  and  for  iieulng  new  patent!  for  thoao  destroyed. 
Duplicates  of  the  most  interesting  models  deatioyed  wen  t«  ba  pnoand  by  Ihs 
aOcan  of  tbe  patent  offlca,  at  an  expanse  not  cscMdlng  SIOCVKKL 

(b)  Act  of  Coii8te«ao<  Ji^  i,  lSa«.  See  the  former  aoU  of  Coogaaa*  ef  Stai 
Fetovaiy,  n9S.cU,«eQ.6, 10;  17tfa  April,  1800,  c  26,  sac  3 ;  15th  rdtnwry.  1819^ 
a  19;  Farsona  a.  Barnard,  7  Jehna.  IM;  Mp-o,  i.  SOS ;  [Dudley  >.  Uayhew,  S  C<mmL 
«;  FarUwist  ■>.  Kiaiman,  2  BaiiL  Ck  OBOi  Kamptsa  a.  Bnv,  tt  Hue.  860;  mai 
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baa  been  adjudged  m  ilte  federal  oourts  tb«t  the  G.Tat  inveDhu: 
who  has  reduced  his  iuveDtloD  first  to  praoUcet  ftnd  put  it  to  some 
real  and  beneficial  use,  however  limited  in  extent,  in  entitled  to  a 
priority  of  the  patent  right;  and  a  subsequent  inventor  cannot 
aastaio  his  claim,  although  he  be  an  original  inventor,  and  has 
obtained  the  first  patent.  The  law,  in  such  case,  cannot  give  the 
whole  patent  right  to  each  inventor,  even  if  each  be  equally 
entitled  to  tbe  merit  of  being  an  original  and  independent 
iuTentor ;  imd  it  therefore  adopts  the  maxim,  qui  prior  ett  m  teat' 
pore,  potior  ett  in  jure.  If  tbe  patentee  be  not  the  first  or 
original  inventor,  in  reference  to  all  the  world,  he  is  not  entitled 
to  a  patent,  even  though  he  had  no  knowledge  of  the  pre- 
vious use  or  previous  desoriptioa  of  the  *  inveution,  in  any  *  369 
printed  publication,  for  the  law  preaames  he  may  hare 
known  iL  (a)  If  the  firat  inventor  has  suffered  his  invention  to 
go  into  public  use,  or  to  be  publicly  aold  for  use,  before  taking 
out  a  patent,  the  better  opinion  ood  the  weight  of  authority  is, 
that  be  cannot  afterwards  resume  the  isventioa,  and  hold  the 
patent.  This  voluntary  act  or  acquiescence  iu  the  public  sale  or 
use  is  ao  abandonment  of  his  right,  for  it  creates  a  disability  to 
comply  with  the  terms  and  conditions  ot  the  patent  law.  It 
would  be  unreaxonable  and  injurious  for  a  person  to  be  permitted 
to  lie  by,  and  suffer  his  invention  or  improvement  to  go  into  us^ 

•MitloiUI  caaet  next  «lted.]  Bnt  In  Bumll  v.  Jew«tt,  2  Pdge,  1S4,  tba  Court  of  Chut- 
eery  in  Haw  York  auttaiiMd  JaiwnctioB  In  die  csm  of  a  patent,  by  inreitiBatuig  tha 
Kcritaof*  patent  claim,  and  by  ordertrig  «  ooDti«ctln  reUtiiDn  to  tbe  lale  of  a  patent 
right  to  1m  Kwinded,  a<  being  fouDded  Iri  mistake.  It  «ai  oviidered,  in  the  tait 
caw,  liiat  Ibe  Joiiedictlon  of  tbe  drcnit  coaxtM  of  tlM  UnitBd  Statea,  in  Teipeot  m 
pslenli,  nndn  tbe  act  ef  CtwgreM,  15di  Febnurf,  ISIO,  waa  not  exoluiiva,  ucoept  to 
the  flKteot  nentloDed  1b  tbe  tait  Bat  ilnoe  theactof  Congreu  of  Jnlr.ieSd,  it  baa 
bMO  beU,  ia  the  New  ToA  Coart  of  Chancary,  tluU  tbe  conru  of  the  Dnited  Btatoa 
hare  ascluflTe  «ogaianee  of  initi  in  equity,  relative  to  Interfering  patenia,  in  oaaea 
irbera  the  court  a»j  declare  a  patent  void  in  wliole  or  in  part.  Oibion  «.  Wood- 
worth,  8  Paige,  182.  Bm  wiiere  the  raliditr  of  patent  rightt  cooiM  in  coliateraUj', 
Ibej  are  neceaaarilj  the  nil^t  of  Inqairr  in  Ilie  itate  conrta.  Bich  d.  Atwaier,  10 
Conn.  4001  {Slemmer't  Af^taal,  66  Fenn.  SL  166;  Nash  o.  I^ll,  103  Hat*.  SO,  «; 
Darid  e.  Part,  108  Maia.601;  Sherman  i.  ChamfUin  T.  Ca,  SI  TL  lOS;  Hiddlt> 
brook  >.  Broadbent,  47  N.  T.  MS;  Page  t.  Dii^eraon,  88  Wit.  ttM.  Bnt  tea  Sim«t 
«.  PenMll.  40  Me.  480;  Cloogh  r.  Patrick,  8T  Vt  431,  486.]  By  the  RerUed  Patent 
Act  of  18S0,  the  fenner  statute  proTislons  are  eaianlially  snpeneded. 

(a)  Woodoock  «.  Parker,  1  Gall.  438 ;  Bedford  ■>.  Hunt,  1  llaaon,  SCS ;  Evana  m. 
Eaton,  S  Whcaton,  464 ;  1  Peters  C.  C.  822,  b.  o.  ;  Kentgen  v.  Kanown,  1  Waah.  108; 
Dawson  p.  FoUeo,  8  id.  811;  Shaw  v.  Cooper,  T  PetMt,2g8;  Wbitnef  ».  T 
Baldw.  C  C.  803. 
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aod  expensive  undertakings  to  be  assumed,  and  maohiuery  con- 
structed for  the  application' of  that  inveution,  and  then  sue  out  a 
patent  and  arrest  all  such  proceedings.  The  just  inference  from 
soch  delay  is,  that  he  has  made  an  abandonment  or  surrender  of 
hie  discovery  to  the  public ;  and  a  tiimilar  construction  has  been 
put  upon  the  English  statute  of  monopolies  of  21  James  I.  c.  3.  (fi) 
The  use  or  knowledge  of  the  invention,  prior  to  the  application 
for  a  patent,  will  not  afiect  the  right  of  the  inventor,  provided 
that  knowledge  was  surreptitiously  obtained  and  communicated 
to  the  public,  and  there  is  no  acquiescence  in  the  public  use  by 
the  inventor,  and  he  immediately  asserts  his  right  (c)  But 
after  the  patent  has  been  obtained,  any  disuse  of  it  by  the 
patentee,  unless  he  be  an  alien,  within  the  fourteen  years,  is  not, 
of  itself,  an  abandonment  of  his  right.  ((I)  It  has  been  a  point 
of  some  diacnssion  and  di£Sculty  to  determine  to  what  extent  an 
invention  must  be  useful  to  render  it  the  subject  of  a  patent. 
This  will,  as  a  matter  of  fact,  depend  upon  the  circumstances 
of  each  case.     It  must  be  to  a  certain  degree  beneficial    to 

(t)  Whtttemore  e.  Cotter,  1  Oall.  478 ;  Thompton  b.  Hatght,  U.  8.  Iaw  JoDnut, 
I.  503;  Morriin.  Huntlngtnn,  1  Paine,  SIS;  Melius  n.  (tilabee,  4  Mmdd,  108;  Pennock 
t  BeWen  v.  DialoKae,  2  Peten,  1 ;  Grky  e.  Junn,  1  Peten  C.  C.  SM  ;  Wyeth  f. 
Btone,  1  Story,  278;  Ttundell  e.  Marray,  Jacob,  Sll,  SIS;  Saunders  tr.  Smith,  S  M7I. 
&  Craig,  711,  736;  Wood  d.  Zimmer,  1  Holt,  58.  If  the  fint  iuTPntor  k«epi  hii  in- 
vention ■  ipcret,  or  does  not  put  it  in  practice  until  another  peraon  makei  tlie  ume 
Invention  and  obtaini  s  patent  (nr  it,  the  patent  ii  valid  and  will  prevail.  Dollond'g 
Coie,  cited  by  Buller,  J.,  in  2  H.  B1.  487.  It  ii  the  flrat  Inventor  who  hai  pot  tbe 
Invention  in  practice,  and  ie  onlg,  that  ii  entitled  to  a  patent.  Btory,  J.,  in  Bedford 
e.  Hnnt,  1  Maaon,  804.  The  doctrine  in  Dollond'i  Caie  is  not  law  In  th«  United 
Statea.  The  Drat,  aa  well  aa  the  original  inventor,  who  flrat  perfecta  and  adapta  hi* 
patent  to  aie,  ia  entitled  to  a  patent,  thoagli  he  had  kept  hia  Invention  in  aecret 
B«ed  c.  Cutter,  1  Story,  600.  And  again  It  ia  aaid,  tliat  wlioever  finally  perfect*  a 
machine,  and  rendera  it  capable  of  uBernl  operation,  i*  entitled  to  a  patent,  although 
otben  may  have  liad  the  idea,  and  made  experimenta  lowardi  putting  it  in  practice. 
Waahbnm  tt.  Oould,  3  Story,  122.  Tlie  Engligti  iCatute  of  monopcdiea,  and  the  French 
law  according  to  M.  Renouard,  confine  the  patent  to  inventloni  not  in  nae  of  tkt  timt 
oftht  patnil.  The  act  of  Congreaa  of  1836  ia  more  large  and  liberal,  and  it  only 
requires  the  invention  to  be  ner  at  tit  time  of  the  inreafi'on,  and  not  iniatat  Am  time  tf 
Ae  applicaiinn  for  the  patent.  The  French  doctrine  on  thia  point  la  nnieaaonable, 
for.  according  tn  Chat  doctrine,  even  if  there  be  a  confidential  diacloanre  of  the  inven- 
tion, prior  to  a  patent,  or  U  the  public  have  acqutrod  the  knowledge  of  it  by  other 
meani,  Oiey  are  not  bound  afterwards  to  buy  the  necrct,  though  a  lubaeqtienl  patent 
be  obtainerl,  tor  it  ii  no  longer  a  novelty.  Benonard'a  Traill  dei  Bnveta  d'lnven- 
tion,  170,  Pan*  ed.  1826. 

(e)  Shaw  V.  Cooper,  7  Peter*,  202. 

[d)  Qray  and  Oigood  d.  Jamei,  1  Petsrt  C.  C.  408. 
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the    community,  and  not  Injurious,  or  fi-ivolous,  or  InsigDifl- 
eant.  (e) 

Tlie  aot  of  Congrese  has  described,  in  Bubstance,  the 
requi:iite  •  parts  of  a  valid  specification  of  the  discovery ;  ■  370 
and  yet  the  defects  of  the  specification  is  one  great  source 
of  a  vexatious  and  peiplexing  litigation  in  our  own,  as  well  as  in 
the  English  courts.  The  act  of  Congress  requires  drawings,  wilh 
written  references,  to  be  annexed  to  the  specification,  when  the 
nature  of  the  case  admits  of  them  ;  and  when  so  annexed,  they 
become  part  of  the  specification,  and  give  certainty  to  the  descrip* 
tioQ,  and  may  help  and  make  good  a  specification  which  would 
otbetwise  be  defective,  (a)  In  the  present  improved  state  of  the 
arts,  it  is  often  a  question  pf  intrinsic  difficulty,  especially  in 
cases  of  the  invention  of  minute  additions  to  complicated  machin- 
ery, to  decide  whether  one  machine  operates  upon  the  same 
principle  as  another,  and  whether  that  which  is  stated  to  be  an 
improvement  be  really  new  and  useful.  (A)  The  material  point 
of  inquiry  generally  is,  not  whether  the  same  'elements  of  motion, 
and  in  some  particulars  the  same  manner  of  operation,  and  the 
same  component  parts  are  used,  but  whether  the  given  effect  be 
produced  substantially  by  the  same  mode  of  operation,  and  the 
same  combination  of  powers,  in  both  machines.  Mere  colorable 
differences,  or  alight  improvements,  cannot  shake  the  right  of  the 
original  inventor.  (>;)  If  a  machine  produces  several  different 
effects  by  a  particular  construction  of  machinery,  and  those 
effects  are  produced  the  same  way  in  another  machine,  and  a 

(«]  Lowdl  >. Lewfi,  1  Uwcm,  189 ;  Bedfbn]  v.  Hiut,  ib.  SOS;  LaMB^QD  v.  De  Groot, 
I  P^e  C.  C.  203 ;  ETUia  v.  E«ton,  1  Feten  C.  C.  S22. 

(a)  Esrle  c.  Sawyer,  i  Muon,  1. 

(i)  The  caiea  of  Hill  v.  Thompion,  8  Taunt.  876,  nnd  Erani  v.  Eaton,  7  Wbecton, 
tSt,  may  be  lelected  ni  exAmplei  of  the  intricacj  aid  inblletj  of  inch  inTestigationi. 
Mr.  Pliillips  term*  tlie  patent  law  branch  of  our  JDriiprndence  the  metsphyBici  of  th« 
law.  The  heavy  tax  imposed  in  England  on  taking  ont  a  patent,  and  the  difBculty  of 
protecting  and  enforcing  patent  righla,  and  the  diitrewing  litigationi  which  mi  fre. 
quent);  attend  lliem,  have  contribnied  very  much  to  leaseti  their  Talae,  and  to 
reprew  the  ttimulai  which  patent  priTilegei  were  intended  to  give  to  tlie  cante  of 
•clence. 

(e)  It  i*  laid  down  m  a  general  mie,  that  where  two  machinei  are  ntaantiaUij  the 
■ame,  and  opentle  in  the  aame  manner,  to  produce  tlie  lanie  result,  they  inait  be  In 
priodple  the  same,  though  there  be  a  formal  Tarintion.  Washington,  J.,  in  Gray  b. 
Jaraei,  1  Feten  C.  C.  308;  and  see  the  late  English  caaes  of  The  King  e.  Fnssel,  The 
King  D.  Lister,  The  King  >.  DanieU,  and  Bmnton  v.  Hawkea,  died  in  Phillip*  on  the 
Ijiw  of  Patents,  138-138. 
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new  effect  is  added,  the  inventor  of  ^e  latter  cannot  entitle  him- 
self  to  a  pateat  for  the  whole  machiDe.    He  is  entitled  to  a 
patent  for  no  more  than  hia  improvement.    And  if  the  inven- 
tor of  an  improvemeot  obtain  a  patent   for  the  whole 

*  371    *  machine,  or  mix  up  the  new  and  the  old  discoveriec 

together,  or  incorporate  in  his  speciGcation  iDTentiuns 
neither  novel  nor  his  own  ;  the  patent  being  broader  and  more 
extensive  than  the  invention,  and  claiming  thereby  things  which 
are  the  property  or  the  invention  of  others,  is  absolutely  and 
totally  void,  (a)  .  The  invention  must  be  substantially  new  in  its 
structure  and  mode  of  operation,  and  the  specification  most  point 
out  t^e  new  improvement  of  the  patentee,  so  as  to  show  in  what 
the  improvement  oonsists.  (i)     If  ^le  patentee  has  made  a  com- 

{a)  BruntoD  v.  Ravrkei,  4  B.  &  Aid.  640 ;  Stanley  u.  HewlU,  Cinait  Canrt  V.  8. 
(or  the  Soutliem  DiiCrlct  of  New  Toil,  November,  1836;  Lowell  c.  Lewii,  1  BIuoo. 
188  i  Moodj  0.  Fiike,  3  Id.  113 ;  The  King  p.  EUe,  Uar.  Pit.  Cu.  144;  [11  Eut,  lOS,  o^ 
•.o..-]  Wj'^thi.Stone.  I  Stor7,2T3.  {Se«  .%6,n.  I.  A,  (;).]  The  American  dMiilom 
uphold  the  patent  in  mar^  cases  In  which  it  would  be  void  ander  the  Engliih  law, 
because  In  the  Amerlean  piitents  the  ipecifliation  can  be  mi'rted  to  for  a  conatmctioa 
of  the  title,  and  reliere  the  difllunlty  arlting  from  the  defective  description  in  tlie  patent 
The  (peclfkatlon  1«  part  of  the  pateat.  Story,  J.,  in  1  Maion,  477 1  Phillipi  dd  the  I'w 
of  FUenti,  323-231.  Nor  ia  the  French  law  ai  itrict  and  eeTere  on  thii  pidnt  i«  flie 
Bnglith,  tar  if  Ihe  tpeclflcations  be  loo  broad  or  deffecdTe,  it  doea  not  rttiate  the 
wliole  patent,  tt  li  onlj  void  pre  taita.  Nor  if  Ihe  praceai  claimed  bj  the  patealee 
tail*  in  one  pcrint,  doea  U  ftil  in  Mo.  H.  Perpigua,  in  lii«  tnatiae  on  the  PrcBcb 
palant  kw,  boasti  In  theae  retpecta  of  tlie  luperiori^  of  tiie  French  law.  Sec  lui 
treatiie  at  large,  07-73,  ie  vol.  it.  of  the  Law  IJbrary,  edited  by  Sargeant  1  Lowber, 
at  Philadelphia,  1B34.  It  li  a  dear  and  oopioot  work,  and  weli  writtoi  in  the  Eng- 
hh  laogaaga,  hy  Hie  avtbor.  who  i«  a  "  baniiler  in  Ibe  royai  coert  of  Paiia."  B« 
taja  he  «*■  Induced  to  nnderlake  the  work  in  Engliah  at  the  eolicitation  of  hla  Eng- 
IMi  and  Aaiericaa  dlcnt*.  Thoi^  a  patent  be  too  bnnd  in  in  general  tanna.  It 
may  be  limited  by  a  diadalmer  to  aaythiag  befbte  known  or  need,  and  by  ahowing 
the  thing  intended  to  lie  patented.  Whitney  e.  Emmett.  Bald.  C.  C.  U.  S.  901.  TIte 
Englkh  act  of  e  4  e  Wm.  17.  c  S3,  allowa  the  patralec  to  enter  a  diedaimer  of 
any  part  of  tlw  title  or  tpedfioatlon,  to  aa  to  laTe  tbe  Iom  of  hit  patent.  But  Oe 
American  act  of  ISSS  nuikea  a  more  e&ectoa)  provlaion,  by  allowing  a  KUTCoder  ef 
the  defectire  palcnt,  and  t^dng  oat  a  new  ooe  fbr  tba  anezpiied  part  of  tbe  letm. 
So  the  Mt  of  Sd  Uamh,  1S37,  c  S4.  aec.  7  and  0.  dedana  that  if  the  qiedficalioa 
be  too  brand,  and  tbe  patentee  daimi  bejood  hi*  original  Inrenliao,  be  may  diadaii^ 
by  writii^,  duly  attetted  and  recorded,  tbe  eiceee  in  tbe  qtecilteatioD,  and  aadi  (U» 
olaimer  thall  be  contidercd  ni  part  of  tbe  vpedttoUiati  to  the  extent  of  hii  Inteieet 
1b  ibe  patent.  And  if  tbe  ejcoeeiiTe  ipeelBeation  did  not  ariM  from  wjlfal  defanltw 
Asud,  Ibe  eUim  i^ll  be  good  U  tbe  extent  of  the  inreaUxD,  if  it  be  of  a  matoial 
and  ettbatutial  paK  «(  tbe  thine. 

{!■)  Wooden^  >.  Pwket;  t  OaU.  US;  Wbitttmen  >.  Outer, lb,  «i8;  Odiom  » 
WUU*y,lid.U:  Lawelle.  Liw«^  I  Ifaea^  IM;  Btmb  e.  Bnto^  7  ITbeaiM.  3S«; 
Uma  e,  Uoyer,  4  WMk. «. 
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hination  which  is  new  and  ueefnl,  tbongh  tb©  parts  of  the 
machine,  when  separato,  and  not  in  combination,  were  in  com- 
mon use  before,  he  is  entitled  to  his  patent.  Th«  law  has  do 
regard  to  the  process  of  mind  by  which  the  invention  was  aocom- 
plbhed,  whether  the  discovery  be  by  accident,  or  by  sudden  or 
by  long  and  laborious  thought,  (c) 

The  English  decisions  tmdetr  their  patent  law  are  essentially 
the  same.  The  Statute  of  Monopolies  of  21  James  I.  o.  3,  oonr 
tuns  the  proviaon  under  which  patent*  for  the  term  of  fourteen 
years  for  new  and  aseful  inventions  are  granted.  It  does  not 
confine  the  privilege  to  British  subjects.  It  applies  to  "  the  true 
and  first  inventor  of  any  manner  of  new  manufaotnrea  within  the 
realm,  which  others  at  the  time  of  grantang  the  patent  did  not 
use ;  "  it  has  been  decided  that  an  importer  is  within  the  clause ; 
and  it  has  been  deemed  sufficient  to  entitle  the  party  to  a  patent, 
that  bis  invention  was  new  m  England,  and  that  it  was  immaterial 
whether  the  patentee  acquired  the  discovery  by  study  or  travel, 
or  only  introduced  what  was  invented  abroad. '  The  policy 
of  the  law  was  equally  answered  in  either  *  ease,  (a)  It  •  872 
is  allowed  in  England,  as  it  is  with  us,  to  take  out  a  patent 
for  an  addition  oc  improvement  in  any  former  invention  or 
machine,  (it)     But  the  invention  mnst  be  new  and  useful,  and 

(ej  Earle  v.  Sawyer,  4  Maion,  I ;  Walker  n.  Congreve,  dtrf  In  PfaHUpi  on  the 
l«w  of  Falenti,  127,  from  tlia  Rep.  of  Arts,  2d  »^ie^  xiix.  311. 

(a)  EdgebeiT}' p.  Steplieni,  2  Salk.  447 ;  Darcy  n.  Allin,  Noj.lSS.ISS:  Lewli  *. 
UuIiDg,  1 1io;d  k  Wei*.  28;  4  Cam  k  Pa.  62;  10  B.  ft  C.  S'A  i,  o.  If  we  were  to 
judge  {tota  the  lanfuage  of  the  atatate  of  Jamei,  and  fmm  the  constracflon  glren  ta 
it  bj  Lord  Coke  himielf,  3  Init.  1S4  (and  h«  wa«  cliairman  of  the  cemroltlee  in  tha 
Home  of  Commoni  which  reported  the  bill),  the  patentee  himielf  must  have  be«D 
lb*  tnt  and  Jim  inatMor ;  sod  there  would  raem  to  be  no  foundation  for  tho  opinion 
of  Lord  Holt  in  Edgeberry  b.  Stephana.  Bat  the  modem  rec-elTed  doctrine  ia  In 
eonfijrmitr  with  the  deeiiion  of  Lord  Holt.  Slare  v.  De  la  Bae,  6  RuaieU,  322.  And 
OtU  I*  the  lenie  of  the  BnglUb  Uw,  **  andentood  by  Mr.  Jaitlce  Story,  in  Earle  v. 
Sawyer,  4  Haaon,  8 ;  though  It  wm  admitted  that  the  law  in  the  United  States  waa 
different,  and  required  the  patent**  to  be  aiudite/y  ihejirtt  innaaer  of  the  machine,  in 
lt>  timple  or  in  It*  comUned  character.  But  the  act  of  Congreti  of  16SQ  {a*  aee 
ntpra)  do«a  not  make  the  patent  Told  in  all  casei,  though  the  thing  patented,  or  lome 
part  tliereof,  bad  been  before  known  or  uaed  in  lome  foreign  country.  The  aererity 
of  tho  fonner  itatuto  la  eouiewhat  mitigated  by  the  lait  act,  which  only  require*  tho 
belief  of  the  patentee  that  he  wa«  the  first  inrentor  or  dlicoTCicr,  and  that  no  nib- 
•tonlial  part  of  (he  invention  bad  1)efore  been  patented  or  described  In  any  printed 


(&)  Uorrii  n.  Branton,  cited  In  S  H.  BI.  480 ;  Bonlton  a.  Boll,  lb.  461) ;  HoraUower 
t.  BonltMi,  8  T.  B.  96. 
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the  specification  intelligible,  and  it  must  aecurately  describe  Uie 
invention ;  and  if  it  covers  more  than  is  actually  new  and  useful, 
it  destroys  the  patent,  even  to  the  extent  to  which  it  might 
otherwise  have  been  supported.  A  patent  was  declared  void 
because  it  extended  to  a  whole  watch,  when  the  invention  was 
of  a  particular  movement  only,  (c)  The  holder  of  a  defeotivo 
patent  may  surrender  it  to  the  department  of  state,  and  obtain  a 
new  one,  which,  being  a  continuation  of  the  firat,  shall  have  rela- 
tion to  the  emanation  of  the  first,  and  the  rights  of  the  patentee 
shall  be  ascertained  by  the  law  under  which  the  original  applica- 
tion waa  made,  (d)  In  no  case  can  a  patentee,  by  taking  out  a 
new  patent  for  the  same  invention,  or  by  any  other  means,  pro- 
long his  exclusive  right  beyond  the  limitation  annexed  to  the 
first  patent,  (e) ' 

A  patent  right  is  personal  property,  and  is  a^ignable ;  and  the 
patented  article  may  be  seized  and  sold  on  execution.  (/) 

In  addition  to  the  ordinary  remedies  by  action,  for  violation  of 
a  patent  r^bt,  the  party  in  possession  will  be  protected  in  the 
enjoyment  of  his  right  by  injunction,  provided  he  has  had  exclu- 
sive possession  of  some  duration.  (^)  If  the  right  be  doubtful, 
and  the  patent  be  recent,  the  courts  of  equity  will  not  interfere 
by  injunction  until  the  patentee  has  first  established  the  validity 

(<:)  Hill  B.  Thoinpuin,  8  Taimt  8T6;  S  Herlv.  eS9;  JeMop't  Gate,  died  in  9  H. 
Bl.  489;  BmntoD  v.  EawkM,  4  B.  &  Aid.  540;  Minier  v.  Mover,  t  Bar.  &  Pmj, 
GW. 

(d)  Gnnt  D.  Barmond,  S  Peten,  220 ;  Sbsw  o.  Cooper,  7  id.  292. 

(<)  Odiorae  d.  Tbe  AmeabnTf  Nail  VmUxj,  2  Haraa,  28. 

(/)  Hewe«  B.  SterenMD,  8  B.  &  P.  66li;  Sawb  v.  Guild,  I  Qall.  496. 

(f)  Waihbum  v.  Qonld,  3  Stoij,  122. 

1  Wliere  the  comminianer  acceple  a  relmie  or  eztetidoit  are  cloud  tn  inch  • 

Mirrend«r  of  ui  original  patent,  and  grania  inlt  bj  the  decUion  of  the  commiMioner. 

■  new  patent,  or  gianta  an  enteniion,  hie  Thui,  it  cannot  be  Mt  ap  that  the  exteo- 

decifion  ii  not  reexaminable  in  a  lait  for  «lon   wat  obtained  by  fraud.    11  WaU. 

JnfHn^ment,  nnleu  it  is  apparent  upon  646;   Robber  Co.  v.  Goodjear,  9  WaU 

the  face  of  the  patent  that  lie  hai  ex-  768,  796. 

ceed«d  bit  authority ;  that  ai  a  matter  of  Whether  patent!  and  copyrighta,  held 

legal  conitmction  the  old  and  the  new  nnder  the  laws  of  the  United  States,  ar* 

patent  are  not  for  the  aame  ioTention.  anbject  to  aeiEnre  and  sale  on  execntioii 

Seymour  d.  Oabome,  11  Wall.  616,  643.  wa«  donbted  but  not  dedded  in  Sterena 

So  it  ia  aaid  that,  althongh  matten  of  con-  v.  Gladding,  17  How.  447.  By  the  United 

■tmction   ariung  npon  the  face  ot  the  Statei  Bankrupt  Act  of  March  2,  1867, 

Inatniment  are  atlU  open,  all  matten  of  5  14,  patent!  and  patent  rfghti  and  copy- 

fkct  connected  witli  the  anrrender  and  righti  paii  t^  the  asalgnee. 
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of  hia  patent  in  a  court  of  law.  (A)     The  oouiiB  having  (x^ni' 
zaiice  of  the  subject  may  awaid  to  the  amount  of  treble  the  actual 

(4)  SuUiTU)  D.  lUdaeld,  1  Paing,  441 ;  HiU  d.  Thompwn,  S  HerlT.  822 ;  LtTing- 
■lon  1:.  Van  Ingen,  6  Julin*.  607,  &Su ;  WMhburn  u.  Gould,  3  Stoi?,  122.  Tlie  men*- 
are  of  damasc*  ii.  In  each  ca«e,  a  matter  of  fact  for  the  di«cretion  of  the  Jurj  nnder 
tlie  circa mitBoce* ;  and  the  better  opinion  U,  that  It  it  not  the  legal  oper&tJon  of  the 
TcrilicI,  in  a  cue  of  pinu:;  tor  making  and  niing  a  patented  machine  (whatever 
meaiure  of  damages  maj  be  giTen),  to  transfer  to  the  defendant  the  fatare  Hght  to 
the  UM  of  the  machine.  A  Terdict  and  judgment  agalnit  a  treapasier,  for  oiiDg  the 
macliine  for  one  period,  in  no  bar  to  a  like  action  for  the  use  in  another  aikd  lubae- 
queot  period.  Whittemore  v.  Cutter,  1  Gall.  478 ;  Earle  o.  Bawjrer,  i  Maion,  12-U 
Tlie  law  of  patent)  in  France  ii  founded  on  decreei  of  the  Conitllnent  Attembly  of 
December  31,  1790,  and  Januarj  7  and  Haj  3S,  1791;  and  it  uinrea  to  inren- 
tort  of  dltcoTeriei  in  the  artg,  for  a  certain  period,  the  ezdnaiTe  right  to  make  and 
•ell  their  diacoTeriei ;  and  it  makei  no  diatinction  between  Franohmen  and  foreigneri, 
nr  between  reaidenta  and  non-raiidenta.  The  French  law  admit!  of  three  distinct 
kluda  of  [aiteDtt,  via.;  Patenta  for  inventions,  patents  for  improTements,  and  patente 
for  iaiportatioDa  of  foreign  [nventiont  unluiown  in  France.  Perpigna  on  the  French 
Ijiw  of  Patents,  23, 86,  47,  S4.  A  decr»e  of  Napoleon  iif  tiie  IStli  of  Augoat,  ISIO, 
placed  patenta  for  importations  on  the  same  footing  witii  patents  Ibr  InTentiona ;  but 
that  law  is  not  now  in  force,  and  therefore  patents  tor  improved  invention!  cannot 
extend  beyond  the  term  fixed  (or  the  expiration  of  the  privilege  In  the  foreign  coun- 
try, lb.  84,  8£.  The  patent  may  be  taken  out  for  Qve,  ten,  or  fifteen  yean,  at  the 
optionofthapatentee.under  the  charge  of  a  tax  proportioned  to  the  time;  and  whoever 
first  import*  a  foreign  discovery  or  improvement  is  enUtJed  to  the  privilege  of  an  in- 
ventor. The  patentee  most  exhibit  a  true  and  accurate  speciBcation  of  the  principlea, 
plana,  and  models  of  his  discovery  or  importation.  If  he  obtains  a  patent  tor  the  aama 
object  in  a  foreign  country,  ho  forfeits  liii  French  patent.  The  French  jorisprudeiKM 
on  this  point  is  very  fkilly  considered  by  A.  C.  Renonard,  In  his  Tralttf  des  Breveia 
d'Inventlon,  de  Perfectionnement  et  d' Importation,  Pari*,  1626.  The  condiUons 
nece«Muy  to  the  validity  of  a  French  patent,  says  M.  Perpigna,  are,  1.  The  invention 
must  be  lawful.  2.  It  mnat  he  new.  8.  The  Inventor,  improver,  or  importer  must 
disclose  at  once,  in  the  specification,  liii  whole  secret.  4.  Whatever  improvement*  be 
makes,  be  must  declare  them,  and  obtain  additional  patent*  for  them.  5.  After 
having  taken  a  patent  in  France,  the  patentee  must  not  take  a  patent  for  the  same 
thing  in  a  fbreign  country.  6,  He  must  put  his  invenlioQ  into  practice  within  two 
yeara.  See  tbefrencA  law  md  pradica  of -paiaiU  fi/r  invtntimu,  improBtmenU,  a»d 
imperlationt,  by  H.  Perpigna,  62.  Tlie  tame  questions  concerning  the  priority  of 
invention  and  the  requisite  proofs  have  disturbed  the  French  tribunals,  which  have 
so  long  been  agitated  in  ours.  (Repertoire  de  Jurisprudence,  tit.  Brevet  d'Invention. 
Questions  de  Droit,  v.  187.)  The  law  a*  to  patents  for  new  inventions  and  ditcoveries, 
in  the  dominions  of  (he  Emperor  of  Austria,  rests  upon  an  imperial  decree  of  Decem- 
ber 6,  1820.  By  that  decree,  ftoreignert,  resident*,  and  non-residents  ma;  obtain 
patenta  on  the  tane  terms  as  the  native  subject*.  The  ol^ect*  of  the  patent*  are 
acw  discaveriei;  but  thoae  are  considered  at  new  which,  although  known  in  other 
countries,  are  not,  at  the  ^me  of  the  applieatloii,  in  practical  use  in  the  Austrian 
dominion*,  nor  specifically  described  in  any  printed  work.  The  patents  may  be 
taken  out  for  fifteen  yeara;  and  the  application  for  them  must  describe,  accuratriy 
and  minutely,  the  Invention,  discovery,  or  improvement,  and  be  accompanied  with 
models.  If  the  nature  of  the  CMe  requires  them.    The  patentee  must  put  hla  invett- 
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damages  foand  by  the  jar;,  for  making',  miiig,  or  selling  the 
tbij^  Kcored  to  another  b;  psteDt ;  and  all  caaw  arising  ander 
the  patent  taws  are  made  originally  cognizable,  as  well  in  eqnity 
M  at  law,  in  the  Circuit  Court  of  the  United  States,  and  in  the 
disbict  courts  having  the  juriadictioD  of  circuit  courts,  with  the 
fight  to  »  writ  of  error  or  appeal,  as  in  other  cases,  to  the  Sapreme 
Coart  of  the  United  States.  (0 

Dam  bu  pnctlc*  wiOitn  one  yeu  tram  tb*  drts  of  Ae  ptfeot,  or  ba  ftirMta  ft.  8ae 
Iha  totwUDM  of  tb«  AtMViM  decfce,  inwrtad  to  tin  Appeadiz  lo  Mr.  FhOUfi't 
TnMiM  M  YMtUa.  In  tha  wme  qiptn^x  it  «Im>  ft*M  tba  patMl  law  of  Ifat 
KttberUDdi,  luda  in  1817.  li  ia  terj  tatio^pma.  In  Ita  cbiaf  proTbioM,  lo  tke  sot 
irf  Coogreu  of  1838;  It  allowi  paunu,  not  ezoMdlng  Iftcen  jeara,  lo  thr  perMW 
wbo  ban  mmde  anr  biTeniion  or  ewcniial  improreBeBt  (not  tirt*Af  *Md  in  Ibe 
ktngdom  bj  another  pcnon,  or  detcribed  in  taj  work  printed  or  paMnhed)  in  t0f 
boDcb  of  art!  or  maanfaciare*,  and  alio  to  thoae  who  aliall  Snt  bitn>dnce  or  pcvctke 
bi  the  kingdom  anj  inTaniioa  or  improTement  made  in  fore^  coanutea.  Patenn 
for  foreign  InTeniioai  or  improTamrata,  and  nnder  foreiga  patent,  oulj  be  Krtaied  . 
for  tlw  noezpirad  term ;  bat  tbe  thiiig  moat  1»  nBamifactnred  in  tb«  kingilaa.  A 
mbeequant  patent  in  a  foraign  counBy  racatea  the  patent;  and  the  thing  pataoled 
mnat  be  pat  tn  practice  within  two  yeara.  Tlie  Sp«niah  patent  law  b  fooaded  on  a 
decree  of  tlie  lung  and  cortea,  of  October  14,  183IX  It  grania  a  moaopoi;  of  anj 
art  or  Mamtftctwre  to  the  invents,  for  ten  fears;  to  bin  who  Improre*  it,  for  all 
jeari;  and  to  Um  wbo  fmporta  It,  (br  flra  yeara.  Tba  law  ia  wall  drawn  and 
gMtidad,  and  ia  annexed  lo  tbe  Ireatiae  of  H.  Rencuard. 

The  Talnable  work  of  Ht.  Phillipa,  of  BoaloD,  on  The  Law  »/  B^mtajar  /aaniMM, 
I*  an  elaborate  prodnction,  and  eontaina  a  critical  examiualian  ef  all  Ifaa  Bogliih  and 
American  cam  apidiunUe  to  tbe  lubjcct ;  and  the;  are  *ell  digcated.  Ha  hn«  Lka- 
wIm  Ineorporattrl  <n  liit  ireaiiM)  much  interetting  infonnatka  on  Um  Fi«b<A  law  at 
patenla,  drawn  fhim  the  aiccllent  ireatiae  of  H.  Renanard ;  to  that  tbe  waA  glr«i 
ni  an  enlarged  and  accnrate  (urrej  of  tbo  Engliah  and  French,  ••  well  aa  Americaa, 
law  of  patenta. 

It  maj  be  ben  obeerred  that  althoagb  a  menduuit  or  trader  baa  no  patent  right 
raUllTe  to  the  ditpoeitfon  of  bis  gooda  and  manntketurad  arUcles,  7et  the  law  wiO 
throw  a  protection  orer  the  partlcnlar  marka  vt  algna  he  maf  habiteall7  aSx  to  hla 
good*,  to  dlatingniah  tbem  from  aimilar  arttclee  belonging  to  otlten ;  and  if  anoiliet 
peraon  fhtudnlpntlf  dfe*  tlioae  mark*  and  lign*,  with  intent  to  iqjnre  him  In  hii 
trade,  ha  will  be  entitled  tn  «  apecial  action  on  the  eaie  at  biw  for  damage*,  and  to 
a  mnch  more  prompt  and  efltctaal  remedy  in  sqailf ,  L>j  injunotioa  to  rcetnUn  lucfa 
a  iV«ndal*nt  ln*aalon  of  hi*  prltato  rIghL  By  itntnte  of  KewTork,  of  May  Id,  IBM, 
and  of  Hew  Ivnej,  1847,  to  ennnterfelt  or  forgo  any  private  (tamp  or  label,  witk 
fraodnlent  Intent,  ia  made  penal.  Popham,  144,  where  Doderldge.  J.,  slated  »  caae 
of  a  anaeeaarat  action  in  ^  Eliz.,  againit  a  elolbler,  bj  another  clothier,  wlto  wed 
hi!  mark*  to  111  made  doth.  Sfke*  r.  Sykes,  3  B.  &  C.  Ml ;  Blofeld  v.  Payne,  4  B. 
A  Ad.  410;  Knott  t>.  Morftan.  S  Keen.  818;  Motley  f.  Downman.  3  M.  ft  Cr.  1; 
Taykn-  s.  Carpenter,  [11  Paige.  392;  3  Sandf.  Ch.  903.  Sea  2  Woodb.  &  M.  1;) 
Coalaa  e.  Holbrook,  befbre  Aaa.  V.  Cta.  Bandford.  S  N.  T.  Legal  Obaerrar,  404; 
SSandf.  Ch.liee;  lb.«M. 

(0  Act  of  Coogreee,  JtUy  4,  IS3S,  &  S»,  nc  14, 17. 
[620] 


^d  by  Google 


LECT.  XXXTI.]  or  PEBSONIL  FHOFBRTT.  *  3TS 

•(2.)  Am  to  Copyrighta  of  Author*,  (a)  ^!/^ —The  aaiiiorB  "878 
of  books,  mspa,  obarts,  and  musiokl  oompo^tionB,  and  the 

(a)  Since  tha  lart  edition  of  tU«  work,  Omiko  Ticknor  Cnrtlt,  Eaq.,  kira&dr 
fftTonUj  known  to  tba  piaf«Mlon  bj  fall  work  on  Merchant  Seamen,  tuu  pQUiatied 
an  «Ma7  "  on  {&•  law  of  tcpfrighi  in  beatt,  dnmatual  and  miuiiW  compotkioni,  tttter*, 
taul  lAtr  mamacript  engmoingt  and  tadptan,  at  enaeCtd  aad  adadaiitertd  in  Engleiid 

mid  Amtrica."    It  i*  an  adniimbia  wnrk,  and  worthj  of  tbe  attentita  peruul  of  tlw 


^  Cipgriglll.  —  (aj    Stetalt.  —  By    tfae  who  ahall  be  tba  aathor,  In*entor,  d» 

•ct  of  July  %  1670,  IS  U.  S.  St  at  I^  aigner,  <»  proprietor  of  any  of  the  thiaga 

313,  c.  280,  §  86  «  nj.  fbefore  cited  ai  la  menlioDad    in'  Uia    text,    any  draoMlie 

patent!  and  trsda  marki),  Uie  preTiona  cosipoaition,     pbotogra^rfi    or    negatira 

acta  a«  to  copyright*  are  coniolidated  and  thereof,  or  of  a  painting,  drawing,  chromO) 

Ibrmeractarepealed.  excejit  ai  toBiIiting  Matoe,  itataary,  and  of  models  or  deaigm 

rlgMi,  caawa  of  acUon,  appUcatioat,  of-  Intended  to  be  perfltcted  ai  worka  of  the 

f^cea,  4c.   {  88  providea  tluit  any  citixen  fine  arti,  and  hit  exeeutori,  admlniitra- 

ofthe  United  Statei,  or  reaidcnt  therein,  tori,orBingn«,atiall,nponcomplyiiigwitli 


y>  1.  Lrterarf  Prupertj.  —  At  Comaum  In  order  that  there  nay  be  copyright 

Law.  —  Tlia  right  ot  an  author  to  bare  in  a  title  to  a  work,  tbe  title  lUelf  mait  be 

reatrained  any  imitation  of  the  title  and  original,  eitber  in  matter  or  In  comblna- 

appearance  of  Ida  book  it  a  common-law  tion.    Dick*  v.  Tate*,  IS  Cb.  D.  76.    Sea 

right,  and  not  dependent  on  the  copyright  0*good  o.  Allen,  1  Holme*,  186. 

law*.     It  i*  analagon*   to  trade  mark,  ,       [b)  hft-i'ngtmaa. — A  dramatiiatloa  of 

Dlcka  V.  Tate*.  IS  Ch.  D.  76;  Kelly  v.  an  eiiitlng  norel  i*  not  an  infringement 

Byle*,  IS  Ch.  D.  082 ;  Hetsler  v.  Wood,  of  tlie  copyright  of  the  novel  or  of  a  di^ 

8  Ch.  D.  fl06;  RobarUon  e.  Berry  ft  Co.,  ferent  dramatiiation  of  the  game  novel 

SO  Hd.  eei.    See  Weldon  a.  Dick*,  10  Toole  n.  Tonng,  9  L.  B.  Q.  B.  623.    A 

Cli.  D.  247,  explained  in  Dick*  v.  Tateir,  pervon  may  n*e  prerlon*  work*,  tnapa, 

cnpni.    So  the  right  of  an  anihor  to  hli  ,  Ac.,  aa  guide*  and  help*,  proTlding  ba 

anpnbliihed  mannicrlpt  Ii  protected  >□•  beitowi    inch    labor    oa    the    materiala 

dependentiy  of  itatnte,  io  long  a*  it  t*  gained  aa  to  produce  an  original  reaolt 

not  puUiahed.      French  v.  Hagulre,  fiC  Slla*  Farmer  r.  The  Calvert,  &c.  Co., 

Hnw.  Pr.  471;    Bee*  i>.  Feltxer,  76  UL  1  Flip.  2Za 

475.  (b)  C(w>ionerf.  — In  Powell  v.  Head,  12 

2.  Cirpyrigil.  —  {a)  Siahite.  —  8ec.  97,  Ch.  D.  flSfl,  a  caae  of  dramatic  copyright 

tupra,   ha*    been    allghtly   amended    by  It  wai  held  by  Jraael,  M.R.,  that  one  part 

Stat  June  18,  1874  (18  St.  at  I^  78),  ownerofacopyrighthadnopowertograut 

and   Stat.  Aug.  1,  1882  (22  St  at  L.  a  Ilcenee  to  repretent  the  play  withoat 

181).  the  content  of  the  other*,  and  that  ono 

The  acta  againat  which  the  copyright  repreaeutiog  it  under  *iich  licenae  waa 

law*  protect  are:    (a)  Publication  of  un-  Hable  to  the  penalty  provided  by  St  S 

authorised  edition*,  or  Introduction  end  Will.  IV.  c.  16.    Bat  In  Carter  v.  Bailey, 

•aleofforelgurepriuta.i'.e./tlKnirjrptnuj.  04  He.  46S,  it  wa*  held  that  co-ownenof 

(t)  Unlawtnl  appropriatioa  of  the  fmlta  a  oopyrigbt  are  under  no  olriigation  to 

of  a  previoo*  author'*  Hterary  labor,  t.e.  account  utfo-  ai  for  their  uie  of  the  right 

Uttmrg  bmatf.    Jamet,  L.  1.,  In  Dick*  p.  Compare  caie*  on  c<M)wnenhip  in  pateola, 

Taie*,  18  Ch.  D.  70,  M  mte,  SM,  u.  s>,  (</}. 
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inventors  und  designers  of  prints,  cuts,  and  engravings,  being 
citizens  of  the  United  States,  or  residents  therein,  (()  are  entitled 

(i)  A  biU  wu  iutrodnced  into  the  Senate  of  the  United  SUte«,  in  Febniu?,  ISST, 
by  Mi.  CIb/,  extending  the  priTllege  of  the  act  to  the  non-retideol  lulyecti  of  Great 
Britain  and  France  in  respect  lo  fatiire  publicationt.  ll  wm  atated  tliat  ai  American 
antlion  could  be  protected  abroad  in  their  productiont,  under  the  copyright  lawi  of 
thote  two  kingdomi,  inch  an  exteniion  of  the  privilege  wm  called  for  on  a  prindpU 
of  recipnHsity  as  well  as  of  Jastice.  The  bill,  we  regret  to  my,  did  not  pass  into  a 
law.  Mr.  Lieber,  in  a  letter  to  Mr.  Preston  on  intematiunal  copyright  ( 1640),  has 
nrged  the  Justice  of  luch  a  law  with  his  usual  ability  and  force.  In  Bentley  d. 
Foster,  10  Sim.  S2S,  the  Tice-chancellor  of  England  held,  that  an  alien,  retident 
abroad,  who  composes  a  work  abroad  and  pobliihes  it  first  In  England,  wm  entilled 
to  tiie  protectioD  of  copyright.  By  tlie  statute  of  7  &  8  VicL  c.  69,  the  queen  in 
council  rosy  grant  a  copyright  in  any  book,  print,  or  works  ot  art,  which  at  the  time 
of  iDch  order  sliall  be  first  published  in  any  foreign  country,  to  tlie  authon,  &c.  and 
their  representatiTCi  and  Msigns,  for  a  term  not  exceeding  tliat  (rf  the  auLhor's  copy, 
right  therein  In  England. 

The  earliest  initance  of  a  protected  copyright  fbr  printing  book)  was  granted  by 
the  senate  of  Venice  in  1469;  and  as  early  as  14S0,  a  ceniorifaip  of  the  press,  or 
resbainton  the  sale  of  printed  books,  was  introduced  in  Germatty.  Hallam's  Intro- 
duction to  the  Literature  of  Europe,  1-  314,  34S. 

the  provision!  of  the  act,  hare  the  sole  in  the  office  of  the  Librarian  irf  CoogrtM, 
libertyofprlnting,Teprlnting,  publishing,  at  Wuhington."  {  9B  punishes  the  in- 
eompleting.c<^y[ng,  executing,  finishing,  _  sertion  of  such  a  notice  contrary  to  the 
and  Tending  tlie  unw ;  and,In  thecaaeof  troth;  and  intringementi  are  punished^ 
a  dramalio  compo^tion,  of  publicly  per-  fS  09-101.  Tije  prOTiilon  meDtitmed  on 
forming  or  representing  it,  or  causing  it  p.S60,astoitifrlDgemeatorHS8.,ftfi>iiDd 
to  be  performed  or  represented  by  otfaere  i  in  g  lOSj  and  the  exclusion  of  foreign 
and  autiiors  may  reserve  the  right  to  works  from  the  operation  at  the  act  {Sib) 
dramatiM  or  to  translate  their  own  works,  is  in  g  103.  By  |  lOS  all  actions,  Ac,  in 
The  provisions  as  to  the  original  term  of  equity  or  at  Uw,  wlietlior  civil  or  penal, 
twenty-eight  years,  and  the  extenslun  for  arising  under  the  copyright  laws  of  tiM 
fourteen,  are  contlnoed  in  £{87,  88;  tliat  United  States,  ate  originally  cogniiaUa 
u  to  assignment,  pwi,  883,  n.  (r),  in  {  89.  in  the  circuit  conrti,  Ac.,  and  9  107 
No  perwin  is  entitled  to  a  copyright  unless  gives  a  writ  of  error  or  sppeal  to  tlie  So- 
he  shall,  before  publication,  deposit  in  the  preme  Court  without  regard  to  the  sum 
mall  a  printed  copy  of  the  title  of  tlie  or  value  in  controveny. 
bookor  otlier  article,  or  a  description  of  (6)  W&o  Muy  tAlain.  —  In  JetSirjt  ». 
thepaintlng,&G.,addre»*edtothelibi«riRn  Boosey,  4H.  L.  C.  81^.  it  wu  held,  aft» 
ofCongresa,  before  publication,  and,  with-  great  discussion  and  conaidemble  differ- 
in  ten  days  from  publication,  deposit  In  ence  of  opinion  among  the  judges,  that 
the  mail  two  copies  of  the  book,  &c.,  or  a  aforeigner  living  at  Milan  and  campoeing 
phologtaph  of  the  painting,  &c.,  addressed  a  liierarr  work  there,  could  not  convey  a 
In  like  manner.  S3  90,  98-96;  Struve  v.  title  of  copyright  by  assignment  to  an- 
Schwedler,  i  Blatcht.  S3.  By  {  97,  the  otlier  foreign  resident,  under  which  his 
notice  of  copyright  to  be  printed  on  the  assignee,  publishing  in  England,  would  be 
book,  Ac.,  Is,  "  Entered  according  to  act  entitled  to  protection.  This  was  under  the 
ot  CongreM,  In  the  year ,  by  A.  B.,  statute  of  Anne ;  but  under  the  5  &  6  Vlcl. 
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to  the  eiclusivo  r^ht  of  printing,  reprinting,  publishing,  and 
vending  them,  fop  the  term  of  twenty-eight  yeara  from  the  time 

o.  46,  It  hu  been  beld  that  u  Amerioia  So  tbe  ate  of  aU  that  <■  inbitanUtl 
who  went  to  Canada  for  a  few  day<  by  and  material  In  a  acene  of  a  copyrigbt- 
arrangement,  while  her  book  wai  bmg  ed  pUy  In  the  wme  order,  and  >o  u  to 
[HiUiihed  in  London,  wat  entitled  to  the  conrej  ■imilar  impreMion*  to  the  Bpeo- 
protection  of  the  Uw;  and  it  waa  tbonght  utora,  la  an  infringeraeni,  alcbongh  it 
liT  Lord  C^ma  and  Lord  Weaibuiy  that  conaiata  more  of  aoUon  according  to  «ta«t 
lite  game  waa  tme  of  eTery  author  who  direcHow,  than  of  wotdt;  aa  when  tbe 
flnt  poblUhed  in  the  United  Kingdom,  railroad  »»ne  la  "Under  tbe  Oaalight" 
wher««a«Ter  he  might  then  be  reaiding.  wm  twed  by  BoucitaiUt  in  "  Aftsr  Dark." 
B«ntledg«  V.  Low,  L.  R.  3  H.  L.  100;  Daly  v.  Palmer,  6  Blatcht  266;  3  Am. 
a.  o.  Low  B.  BontUdge,  L  R.  1  Ch.  43.  Law  Bex.  46S.  See.  a«  to  a  picture. 
See  alto  Low  v.  Ward,  L  R.  6  Eq.  415.  Tomer  v.  Robiiwon,  10  Ir.  Cb.  121;  lb. 
Tlie  American  Uw  liai  been  leu  liberal,  610 1  Parton  v.  Prang,  7  Am.  I*w  Eev. 
and  it  baa  been  held  that  a  tramient  «o-  S&7.  So  ii  a  copy  of  the  Utle  and  gen- 
Jonner  ii  not  a  "  reaident "  entitled  to  the  eral  appearance  of  a  book,  with  ooloraUe 
protection  of  the  earlier  acta  of  Con-  lariationa.  Mack  d.  Fetter,  L.  H.  14  Eq. 
gren.  Boncdcanlt  r.  Wood,  7  Am.  I-aw  481;  compare  Oagoodc.  Allen,  7  Am.  Law 
Beg.  s.  a.  fi39.  Cf.  §  SS  of  the  present  Ber.  068.  Bat  it  ii  no  infringement  to 
act,  lupra.  make  nte  of  original  autlioriiiei  or  com- 
(e)  WluU  wili  bt  pnUOtd.  —  The  lub-  man  aourcea,  although  the  one  lo  doing  la 
]ect  of  a  book  need  not  be  new,  nor  tbe  led  to  refer  to  them  by  a  work  protected 
material*  original,  in  order  to  entitle  an  .  by  copyright.  Pike  t>.  Nicholai,  L.  R.  6 
nihor  to  a  copvriglit,  provided  he  hai  Ch.  261.  See  ib.  287.  Thiu  it  ia  a  breach 
made  a  new  arrangement  and  combina-  of  the  copyright  of  a  directory  to  ilmply 
ttnn  of  material*  by  hia  own  Intellectual  ascertain  that  it  i«  accnrate,  and  then  to 
labor.  Greene  r.  Biabop,  1  Clift.  186;  copy  it  Krily  r.  Uorria,  L.  B.  1  Eq.  697  i 
Emermn  >.  DaTiei,  8  Story,  768 ;  Boucl-  Horri*  v.  Aihbee,  L.  B.  7  Eq.  34.  Bnt  It 
canlt  n.  Eox,  5  Bhttchf.  87 ;  AtwiU  v.  i«  no  breach  to  oae  it  to  direct  the  inbae- 
Ferrett,  2  Blatchf .  SB ;  Jarroid  v.  Houli-  qnent  oompiler  to  the  peraonc  whoae  ad- 
ton,  S  Eaj  &  J.  TOB;  IBullinger  v.  Mac-  dreatee  are  to  be  obtained,  and  then  to 
key,  Ifi  Blatohf.  bSO.]  obtidn  them  fhun  anch  petaon*.  Horrla 
(<f)iBfr"iije»i«nt.  — Judge  Story'a  prop-  p.  Wright,  L.  B.  6  Cli.  379.  It  bat  beoi 
oelUon  M  to  la/Wi^neHi  at  the  end  of  beld  that  there  ia  no  copyright  In  an 
n.  (o),  poit,  383,  it  gailainBd  by  Emenon  iUuttrmted  advettuement.  Cobbett  v. 
o.  Daf  iei,  8  Story,  36B ;  Webb  r.  Poireri,  Woodward,  L.  B.  14  Eq.  407 ;  [Ehret  v. 
2  Woodb.  &  H.  497 ;  Greene  r.  Biahop,  Pierce,  18  Blatchf.  302.  But  lee  Grace 
1  Cliff.  ISa;  Lewler.  Fnllarton,  3  Bear.  e.  Newman,  19  L  O.  Eq.  623;  Maple 
0;  Jarroid  e.  Hooltton,  8  Kay  &  J.  n.  Junior  Array  A  Nary  Sloret,  21  Cb.  D. 
TOS;  [Chatterton   v.   Care,  3  App.  Caa.  369] 

4S3;  Bradbury  V.  Hotlen.  8  L.  R.  Ex.  1 ;  (t)  JAmufDnsiai'.  — Bopreaenutlon  of 

Peirii  V.  Hexamer,  99  U.  S.  674.    See  a  play  in  pnblic  ii  not  luch  a  publication 

etpecially  Lawrence  v.  Dana,  4  Cliff.  1,  in  at  will  preTcnt  the  copyright  being  »tter^ 

which  tba  infaject  It  dlicniaed  at  great  ward*  lakeuoutforltunder  theAmerican 

length.    In  Baker  e.  Selden,  101  U,  8. 90,  act,  or  deetroy  ita  clahn  to  protection,  ai 

It  waa  held  that  a  copyright  of  a  book  an  nnpubUahed  manntcript,  apart  lh>m 

did  not  protect  an  art  deicrlbed  therein.]  copyri^L     Roberta  r.  Hyer^  38  Law 
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of  recording  the  title  thereof;  and  if  the  aatfaor,  inventor,  oi 
designer,  or  any  of  them,  where  the  work  was  onginall; 
*  874  composed  and  made  *  by  more  than  one  person,  be  living, 
and  a  citizen  of  the  United  States,  or  resident  therein,  at 
the  end  of  the  term,  or,  being  dead,  shall  have  left  a  widow,  or 
child,  or  children,  either  or  all  of  them  living,  ahe  or  they  arc 
entitled  to  the  same  excladve  right  for  the  further  term  of  four- 
teen yeara,  on  complying  with  the  terms  prescribed  by  the  act  of 
Congreea.  Those  terms  are,  that  the  author  or  proprietor,  before 
publication,  deposit  a  printed  copy  of  the  title  of  the  book,  map, 
chart,  musical  composition,  print,  cut,  or  engraving,  in  the  clerk's 
office  of  the  distiict  wherein  he  resides,  and  which  copy  is  to  be 
recorded  ;  and  that  he  cause  to  he  inserted  on  the  title-page,  or 
the  page  next  following,  of  each  and  every  edition  of  the  book, 
and  cause  to  be  impressed  on  the  face  of  the  map,  chart,  musical 
composition,  print,  cut,  or  engraving,  or  upon  the  title  or  frontis- 
piece of  a  volume  of  the  same,  the  following  words  :  "  Entered, 

according  to  the  act  of  Congiess,  in  the  year ,  by  A.  B.,  in 

the  clerk's  office  of  the  District  Court  of "(as  the  case  may 

be).  He  is  then,  within  three  months  after  publishing  the  book 
or  other  work  as  aforesaid,  to  cause  to  be  delivered  a  copy  of  the 
same  to  the  clerk  of  the  said  district  court,  who  is  once  in  every 
year  to  transmit  a  oertified  list  of  all  such  records  of  copyright, 
and  the  several  books  or  other  works  deposited  as  aforesaid,  to 

Hep.  8M;  Crowe  r.  Aiken,  4  Am.  Imw  wuioitalned.  Reenec. IDmban,10Onj, 

BeT.160.    ItliotfaenrUenowinEnBliind  545;  KeeneB.CUrke,GRobertMn(K.  T.), 

u  to  copTTigttt.    Bondcmult  v.  Delalleld,  88.     See  Reeae  v.  Wlieatle^,  9  Am.  Liw 

S3  L.  J.  H.  1.  Ch.  38 ;  IBoucicaolt  e.  Ctuit-  Beg.  SS,  where,  liowerer,  it  li  Uid  ilowa  in 

teiton,  6  Ch.  D.  367.  The  American  law  at  the  course  of  a  rtiy  elaborate  diicDuion 

•tated  It  iDpported  hj  Freach  o.  Hsgafre,  b;  CadwalUder,  J.,  tliat  tliere  maj  b«  a 

56  How.  Fr.  171 ;  Boocieanh  v.  Bart,  IS  Umiled  >•  well  ai  a  general  pnblicatiaB; 

Blatchf.  IT.]     Bnt  wliether  a  play,  after  and  that  lo  &r  aa  the  [ialntiiri  pablic*. 

being  acted  in  public,  nuaj  aflerwarda  be  tlon  wa«  not  the  means  bf  which  the  d» 

TcpreKnted  hy  otiien,  when  no  copyright  ftndant  wa*  enabled  to  make  Che  altenv 

hat  been  ■cqaired,and  w>i«lherthe  Tightt  publication,  it  will  not  dimlnlih  ihe  plain- 

of  the  pablic,  if  any,  extend  further  than  tiff's  righla.     See,  as  to  a  picture.  Turner 

to  make  uie  of  what  can  be  carried  away  e.  Robinton,  10  Ir.  Ch.  121 ;  ib.  510.  Ctowe 

by  the   unaiaiated  memory,   Kenia   itUl  v.  Aiken,  4  Am.  Law  Rev.  460,  leemt  to 

•omewhat  nntettled.    In  a  caic  where  go  fktther  Id  protecting  the  anibor  or 

Ihe  bill    alleged  an   attendance   on  the  hit  tMlgneet  tlian  Reen*  v.  Kimball,  u 

pl^ntUTa  performance,  and  ImltaUon  of  doe*  alio  Palmer  ».  De  WU^  4T  H.  T. 

It,  but  did  not  allege  the  uw  of  a  lurrep-  532. 
tttioai  eopj  of  the  mannicript,  a  dnniirm 
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the  secretary  of  state,  to  be  preserved  in  bis  offiee.  The  Tioladom 
of  the  copyright  thus  duly  secured  is  guarded  against  by  adequate 
pennlties  and  forfeitures. 

Od  the  renewal  of  the  copyright,  the  title  of  the  work  must  be 
again  recorded,  and  a  copy  of  the  work  delivered  to  the  clerk  of 
the  diatrict,  and  the  eotiy  of  the  record  ooticed  as  aforesaid  at 
the  beginning  of  the  work ;  and  all  these  regulations  must  be 
complied  with  within  six  months  before  the  expiration  of  the  first 
term.  And  in  addition  to  these  r^ulations,  the  author  or  pro- 
prietor must,  within  two  months  from  tJie  date  of  the  renewal^ 
cause  a  copy  of  the  record  thereof  to  be  published  in  one  or  more 
of  the  public  &ews{«pers  printed  in  the  United  States  for  the 
space  of  four  weeks,  (a)  , 

*  It  was  for  some  time  the  prevailing  and  better  opinion  *  875 
io  England,  that  authors  had  an  excluatre  copyright  at 
common  law,  as  permanent  as  the  property  of  an  estate ;  and  that 
(he  statute  of  8  Anue,  c.  19,  protecting  by  penalties  that  right 
for  fourteen  years,  was  only  an  additional  aanctton,  and  made  in 
affirmance  of  the  common  law.  This  point  came  at  last  to  be 
questioned ;  and  it  became  the  subject  of  a  very  serious  litiga- 
tion in  the  couit  of  K.  B.  It  was  debated  at  the  bar  and  upon 
the  bench,  with  great  exertion  of  the  talent,  and  a  very  extensive 
erudition  and  skill  in  jurisprudence.  It  waa  decided  that  every 
author  had  a  common-law  right  in  perpetuity,  independent  of 
statute,  to  the  exclusive  printing  and  publishing  his  original  com- 
pontions.  (a)  The  court  were  not  unanimous ;  and  a  subsequei^ 
decision  of  the  House  of  Lords,  in  Donaldton  v.  Becket,  in  Febru- 
ary, 1774,  settled  this  very  litigated  question  against  the  opinion 
of  the  K.  B.,  by  establishing  that  the  common-law  right  of  action 
(if  any  existed)  could  not  be  exercised  beyond  the  time  limited 
by  the  statute  of  Anne.  (&) 

The  act  of  Congress  is  declared  not  to  extend  to  prohibit  tlie 

(a)  Act  (rf  ConsKM,  rcbmarj  8,  1881,  c.  18.  Th*  right!  of  snthon  in  tlM 
prlotiRK-  pnbliiliing,  proflb,  mati  ule  ol  tbttir  wsrk*,  pnUiahed  prior  to  tbi  d»te  «( 
tUa  Matnte,  .depended  upon  Hw  bcU  of  Congtm  oT  17W  wbA  1802 ;  mod  for  Um  pn»- 
ttettoD  of  copTrigfat  imdw  thon  atottilM,  tea  poM,  376,  nots  (a),  the  caae  of  WhttXaa 
«.  FetR*.  Bee  ]>«rJght  v.  A^hrton,  N.  Y.  Legal  OlMer*«r,  \.  lOfi,  on  the  Talid 
•ecoritj  of  a  copyright. 

(<0  Killer  «.  Tajlar,  4  Burr.  2908. 

(»)  Danaldion  >.  BMkM,  dted  In  4  Edit.  S40B;  T  Bro.  P.  C.  88;  1.  B.  Bw±fiMd 

*.  Hooa,  1 T.  R.  eaa 
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importation,  or  vending,  printing,  or  publishing,  within  the  United 
States,  any  map,  chart,  or  book,  musical  composition,  print,  or 
engraving,  written,  composed,  or  made  by  any  person  not  a  citiien 
of  the  United  States,  nor  resident  within  the  jurisdiction  thereof. 
The  statute  of  Anne  had  a  provision  against  the  scarcity  of 
editions  and  exorbitancy  of  price.  The  act  of  Congress  has  no 
such  provision  ;  and  it  leaves  authors  to  regulate,  in  their  discre- 
tion, the  number  and  price  of  their  books,  calculating  (and  prol>- 
ably  very  correctly)  that  the  interest  an  author  has  in  a.  rapid  and 
extensive  sale  of  bin  work  will  be  sufBcient  to  keep  the  price 
reasonable,  and  the  market  well  supplied,  (c)  The  act  of  Con- 
gress, though  taken  generally  from  the  provisions  in  the 
,"  S76  statutes  of  8  Anne,  c.  19,  vanes  from  •  it  in  several  re- 
spects. The  statute  of  Anne  did  not  discriminate,  as  the 
act  of  Congress  does,  between  natives  and  foreigner,  or  require 
any  previous  residence  of  the  latter,  but  granted  the  privilege  of 
copyright  to  every  author  of  any  book,  (a)  The  statute  of  Anne 
renewed  the  copyright  at  the  expiration  of  the  fourteen  years, 
if  the  author  was  then  living,  for  another  term  of  fourteen  years, 
without  any  reentry  and  republication,  as  is  required  with  us.  In 
one  respect,  authors  with  us  are  exempted  from  an  exceedingly 
onerous  burden  imposed  upon  them  by  the  statute  of  Anne.  {6) 
That  statute  required  not  only  the  title  of  the  book  to  be  entered 
at  Stationers'  Hall,  but  nine  copies  to  be  deposited  there  for  the 
Q«e  of  the  libraries  of  the  two  universities  and  other  libraries ;  and 
the  statute  of  54  Geo.  III.  enlarged  the  number  to  eleven  copies, 
by  requiring  two  copies  for  libraries  in  the  city  of  Dublin,  (e)     In 

(e)  When  the  copjrjght,  or  the  excloBive  priTitege  of  printing  and  (elliag  booki 
for  ■  limited  period  wm  introduced  in  Spain,  under  IsabelU,  it  wii  gruited,  tayt  Mr. 
FreicoU  (Hist,  of  Ferdinand  and  laabella,  il.  307)  in  cODiidenlion  of  the  grantee 
■elling  sC  4  reasonable  rate  j  and  fbreign  booln  of  eveiy  deeo^plioQ  were  allowed  to 
be  imported  into  the  kingdom  tne  ot  all  duty  whaterer. 

(a)  See  D'Almaine  c.  Booiej,  1  T.  &  Coll.  28S. 

(6)  The  exemption  of  American  anthon,  mentioned  in  the  text,  no  longer  eiiitii. 
Bj  Ml  act  of  CongreH  paMcd  Auguit  10,  l&4a,  c  ITS,  sec  10,  it  ii  prorided  "  tliat 
the  author  or  proprielot  of  any  book,  Ac,  for  which  a  copjrjght  *haU  be  lecnred, 
Ac.,  (hall,  within  three  moothi  ttota  the  publication  of  laid  booka,  &c^  deliver,  or 
cause  to  be  delirered,  one  cop;  of  the  mdm  to  the  librarian  of  the  Smithsonian 
Inititution,  and  one  copy  to  the  librarian  of  CongreM  Librarr,  far  tba  um  of  laid 
iJbraHet." 

(c)  A  ttatnte  of  Wm.  IV.  repealed  thii  part  of  the  former  act,  and  redneed  tbt 
number  of  deposited  copica  to  Are.  The  law  o(  copyright  was  again  amended  bj 
Ibe  act  of  5  A  6  VicL  c  46 ;  and  b;  a  elaoM  tn  the  act*  of  8  4  9  Vict.  c.  93,  the 
[526] 
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the  case  of  splendid  and  expensive  publications,  supporting  only  a 
few  copies,  this  requisition  is  a  very  heavy  tax  upon  the  author. 
The  statute  of  8  Geo.  II.  c.  13,  securing  the  privilege  of  copy- 
right for  twenty-eight  years  to  the  inventors  of  printa  and  engrav- 
ings, did  not  requii-e  the  deposit  of  any  copies  for  public  useti ; 
whereas  the  act  of  Congress  requires  the  like  entry,  publication, 
and  deposit  in  the  case  of  historical  and  other  prints,  as  in  the 
case  of  books.  The  statute  of  54  Geo.  III.  c.  156,  greatly  im- 
proved upon  the  statute  of  Anne,  and  gave  to  the  author  at  once 
the  full  terra  of  twenty-eight  years ;  and  if  he  be  living  at  the  end 
of  that  period,  then  for  the  residue  of  his  life.  The  statute  of 
5  &  6  Vict.  0.  45,  provided  still  more  amply  in  favor  of  authors, 
by  declaring  that  every  book  published  in  the  lifetime  of  its  author 
shall  endure  for  his  natural  life,  and  seven  years  longer ;  and  if 
the  seven  years  shall  expire  before  the  end  of  forty-two  years  from 
the  first  publication,  the  copyright  shall  endure  for  such  period  of 
forty-two  years.  (J) 

abtolnte  pnihibitiaii  of  fordgn  reprint!  of  co^right  books  ti  extended  to  the  Brflbh 
colonial  poueuloni. 

{d)  Under  the  Engllih  ttatote  of  6t  Qeo.  III.,  the  omiwion  to  enter  the  work  U 
Stationer*'  Hall  deprived  the  anlhor  of  the  penaillea  given  to  blm  for  breach  of  the 
copjriglit.  and  anbjected  him  to  certaio  iouiU  forfeltarei ;  and  hit  excliwlve  eopyrtglit 
•till  existed,  and  lie  might  iue  for  damagea  od  the  violation  of  it  Beckford  c.  Hood, 
7  T.  X.  ftao ;  Stat  5  &  6  Tict.  c.  46,  a.  p.  The  act  of  Ckingreii  1>  not  lutceptiblo 
of  that  eonitrnction,  though  the  omiuion  to  dtpoiit  a  eopg  af  iSt  boot  in  the  derk'i 
ofBce,  ttnder  the  act  of  Congreis  of  1881,  does  not  deprive  tile  nathor  of  hia  vested 
cop7riglit,  nor  of  his  remedies  under  the  statute.  That  proviafon  is  merely  directory. 
It  has  been  decided  In  a  case  of  copyright,  undor  the  act  of  Coogresi  of  1T90,  that 
after  depositing  the  titie  of  tlie  book  In  the  iderk'i  ufllce.  the  exclusive  right  was 
vested,  and  that  the  pnbiicatlon  of  the  title,  and  the  deposit  of  a  copy  of  the  book 
-  In  the  secretary's  office,  were  acts  merely  directory,  and  constituted  no  part  of  the 
essential  nqaisites  for  securing  the  copyright.  Hiclioii  v.  Haggles,  S  Day,  145.  Bat 
under  the  act  of  1602,  the  publication  was  held  to  be  essential.  Ewer  r.  Coxe, 
4  Wash.  4ST.  And  in  Wheaton  r.  Peters,  8  Peters,  691,  the  qaestion  of  copyright  wo* 
discussed  by  counsel  with  great  learning  and  ability,  and  a  m^ority  of  the  Snprenw 
Court  held,  (hat  an  author  hnd  no  cotnmon.law  copyright  In  his  pabtished  works ; 
that  It  such  a  common-taw  right  ever  existed  in  Englnnd,  yet  there  was  no  common 
law  of  the  United  States  on  the  siihjeol,  and  there  was  no  evidence  or  presumption 
that  any  saoh  common-law  right  had  ever  been  intntduced  or  adopted  In  Pennsyl- 
vania, where  the  controveny  In  that  case  arose ;  and  that,  as  In  England,  since  the 
statute  of  8  Anne,  na  author's  exclusive  right  of  lltemry  property  in  his  published 
work*  was  confined  to  the  period  limited  by  the  statute,  so  in  (hat  case  the  anlhor's 
right  depended  npon  the  acts  of  Congress  of  1790  and  1802.  It  was  ftinher  held, 
that  the  requirement*  in  the  act  of  1790,  as  explained  and  amended  by  the  act 
of  180S,  to  deposit  a  copy  of  the  title  in  the  clerk's  office,  and  to  Insert  a  copy  of  that 
neon)  in  the  tlile-paga  of  tha  work,  or  In  the  succeeding  p^(e,  and  to  pubUah  tha 
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*377       *The  cogniz&Dce  of  cases  arisiDg  ooder  the  act  of  Con- 
gress securmg  to  aathore  the  copyright  of  tbeii  produc- 

ran«  for  bar  wwk>  Id  •  newipaper,  and  to  depoat »  copf  of  the  work,  wifinn  lU 
mondia,  la  (he  cAce  of  ibe  •ecretar^  of  (late,  were  all  acta  ematiial  to  Ibe  tide,  apd 
■OCT— ry  to  be  perfonned,  to  enable  the  sotbor  to  daim  the  t>"'cc*><»  bimI  tiiawll 
of  tboae  itstnteL  The  court  Itkewiae  declared  Ibat  no  rcpocler  had  or  could  haTC 
any  copjriglit  in  the  written  opinioiM  delirered  b;  the  jndgei  of  that  court.  The 
■ninoritr  of  the  coort  beld  that  authors  had  a  cominoQ-Uw  rigtit  in  tbeir  wcrkt, 
irbkh  cxialed  indepeodent  of  the  acts  of  Congrtai,  aad  nader  tbe  comBiaa  law  «f 
Ibe  eeTcnl  atalea ;  and  that  Out  atatnle  right  aod  letatdj  Tetted  upon  reounUoi  tbt 
titie-page  of  the  book,  aad  inaerting  a  copj  of  Ibe  act  in  the  page  neit  to  the  tillt- 
page ;  and  that  tbe  iabaeqtwnt  notice  and  depout  were  mrrelj  diiedotj,  aecoidisg 
to  the  deisrian  in  Nkbolt  ■.  Ragglea. 

H.  Benooai4  tbe  aathor  of  a  tiwatiaa  on  palenti,  •■  flMntioaed  in  a  pncedi^ 
note^  haa  pdiliahed  a  disaertaiion  on  the  right*  of  aothma,  in  wbkh  be  cantenda  that 
anthora  have  not,  opon  jnat  principle^  anj  perpetual  cDpjright,  and  are  onlj  entitled 
to  the  prcKection  and  remnneradon  wlucfa  atatnle  law  aflorda.  Tbe  aebttaDce  of  Ibat 
(ttnertatiaa  ia  given  in  the  American  Joriet,  No.  tt,  for  October,  ISSB ;  and  if  Hm 
niaMi  and  policj  npon  which  tbe  opinion  of  IL  RenoBard  ia  founded  be  not  anA- 
cient,  we  arc,  oerertheleaa,  latialled  that  the  protectioa  of  oopjright  in  perpetoity, 
independent  of  atatnte  proTiiion,  aa  waa  once  contended  for  in  the  great  caae  of 
MiDcr  V-  Tajlv,  ia  riaioBBij  and  impracticable. 

Tbe  f^och  law  «(  copyright  ia  founded  on  the  republican  decree  of  Jul;  IS; 
1T9>,  which  paTe  to  naliMn  ot  writing  of  al  kiad^  osaapoaera  of  muaji^  paintcta, 
and  engraren,  ■  right  for  life  in  their  worka,  and  to  their  bcin  for  ten  yean  afltf 
tbeir  dealba,  with  atiaag  proriaioaa  againat  tb*  invaauD  of  each  literary  propartF. 
One  topj  waa  to  he  deposited  in  the  national  libraij.  The  impnial  decree  at  tba 
6tb  Vehrwaiy,  1810,  made  some  madiflcatioBS  of  that  law,  and  gare  the  r%ht  to  Om 
anibsr  lor  life,  and  to  bis  wife,  if  slie  sorriTed,  for  lil^,  and  to  tbeir  cbitA^  far 
twcDtyyous;  and  the  right  was  aecnred  by  adequate  ctril  penalUca.  A  nambcraf 
iniatestiag  qorstioDs  have  been  diacuased  and  decided  in  tbe  fVenefa  tribnnali  undK 
tbe  aboTe  law,  and  they  are  reported  in  the  Repertoire  de  JinprodcBce,  par  Mt^**. 
tU.  CootrefafOD,  tec  1-15 ;  and  in  hi*  QaeatioiM  de  Droit,  tiL  Pn^niM  LiuAait^ 
aee.  1, 3.  In  tbe  caae  <a  Uaaaoa  &  Beawo  v.  Montardier  A  I^clere,  m  tbe  latMr 
work,  lec  I,  a  new  edition  of  the  Dictionary  of  the  Freach  Academy,  with  coteaUe 
■dditiaas  ooly,  was  ai^odged  to  be  a  fruadolent  violnlioa  of  tba  cawright ;  and 
Merlin  baa  preaerrcd  hia  ejaborate  and  cloqaent  aiK<unent  ia  aupport  of  liletaiy 
praperty.  In  (be  case  of  Lahanle  &  BoanemaiMB  a.  Seher,  the  «ae«a<m  wm  eoa- 
ewtting  the  righia  of  IbreiKn  aotbon ;  and  it  waa  decided  and  mttled  on  appeal,  ia 
Mardi,  1810,  that  the  Ft«u^  Mdgnee  of  a  literary  or  aiuHieal  work.  dM  ^Uihed 
abroad,  acqairBd  in  Fnuwe,  after  canferming  to  the  nasal  toma  irf  tbe  Ficm^  law, 
kfrn  ay  pa^KBiiw  obnoJ,  tbe  eaduMTe  cofirTight  undo-  tbe  law  cf  179S.  See 
QtwstioM  de  Droit,  tiL  Pmpiiei^  lattfnire,  sec  S.  It  it  nndeiMood  to  be  Iswfid  to 
paUitb  in  Fkunce,  without  tbe  perminiaD  of  tbe  aiilbar,  a  work  already  pabliafacd  ia 
a  foraign  country.  R^pertoin,  aii  a^nt,  aea  10.  The  Fi«Dii  law  b  much  M«m 
tiben]  in  the  protection  of  inlellectDal  prodnctionB  to  antbon  and  tbeir  hein,  IbaB 
lather  the  Ea^iab  or  our  Americaa  Uw ;  and  it  b  a  curioaa  fact  in  tba  biMoiT  rf 
BMnkiad,  dul  the  French  aatiooal  onoTentno,  ia  July,  179^  iboaU  bare  bwied 
OemtalTe*  wilb  tba  pr«iiect  «f  *  law  of  that  kind,  when  tbe  whole  tcpaUie  «a  at 
-    it  coBrnbtoaa.SBd  tba  combinad  arnica  were  iavadng 
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tions,  belongs  to  the  coarts  of  the  United  States ;  but  Uiere 

•are  no  decisions  in  print  on  the  subject,  end  we  muat    *378 

France  and  bealeging  ValeocienDM ;  vhea  Paris  vu  one  Kene  of  sedition,  terror, 
pnMcriptioo,  iropriionrnetit,  and  Judivial  iDutacre,  under  the  formi  of  tlie  rpvola- 
tionuy  trlbonal ;  when  llie  con*entian  had  Juit  been  rautilsl«d  by  lit  own  ilt-nanui- 
atioD  and  impriaonment  of  tbe  depntiei  of  the  Qironde  partj,  and  die  wliole  nnlion 
KM  preparing  to  riae  in  a  maaa  to  expel  the  inTaden.  If  tbe  produotion  of  auch  a 
law,  at  audi  a  criaiB,  be  not  reaoW&ble  into  mere  Tanit;  and  afibt.'taliDii,  then,  indeed, 
we  may  well  my,  with  Mr.  Hume,  ao  inroniiitent  ia  human  nature  with  iuelf,  and  ao 
eaay  do  gentle,  pacific,  and  generona  teotimenta  ally  both  with  the  moat  heroic  cour- 
age and  the  flerceat  barbarity  I 

There  ia  a  diapoaition  in  France  to  eolarjce  atill  further  the  lenn  of  an  anthor't 
property  in  hii  worka ;  and  the  commiaaionen  appointed  by  tlje  king  to  frame  a  new 
law  cm  tbe  ■object,  reported,  in  the  anmmer  of  1826,  the  draft  of  a  law,  in  which 
they  propoeed  to  giie  to  anthon  and  artiata  of  woi^a  of  all  kinda,  properly  lo  their 
worka  bt  lib,  and  to  tlieir  legal  repreaentatlTea  for  fifty  yeart  from  their  deatha ; 
and  copyright  in  a  work  to  be  protected  from  piracy  by  repreaentation,  aa  well  aa 
piracy  by  poUicatlon.  Bnt  it  la  nnderatood  that  tbe  French  copyright  atill  reata 
vpon  the  proTlaloDa  of  1610,  and  that  the  propoaed  modiflcatloni  of  1826  did  not  paaa 
into  a  law.  In  Pniaaia,  by  an  ordinance  of  the  king,  in  June,  1BS7,  copyright 
eadnrea  for  the  life  of  the  author,  and  to  hi«  bein  for  thirty  years  after  liia  death. 
Tbe  rapid  and  piratical  reprint  in  Belgium  of  French  booka,  aa  toon  aa  they  are  out, 
and  tbe  conaeqoent  diffoalon  of  them  all  o*er  France,  nilna  the  value  of  copyright  in 
France.  Tliere  ia  the  aame  evil  aa  reipecta  French  Switzerland.  Copyright  haa  a 
flur  daim  to  international  protection.  Jn  Germany,  copyright  ia  perpetual ;  bnt  it 
cannot  be  of  much  Talue,  for  there  ia  do  one  uniform  Germanic  legislation  OR  tbe 
■ubject  to  protect  copyright  among  ao  many  Independent  atatea,  nalng  a  coromoa 
language.  It  ia  said,  howeTer,  tliat  there  la  a  reciprocal  aecurity  of  copyright  by 
treaty  Iwtwecn  Pniaaia  and  Anatria ;  and  by  the  act  of  union  of  the  Oermanic 
con  fei  If  racy  of  1B16,  the  diet  waa  directed  to  make  nniform  decreea  for  tbe  protection 
of  cnpf  right.  By  tbe  Pruaaian  ordinanve  of  Jime.  1S37.  the  copyright  law  of  that 
kingdom  appliei  generally  to  worka  pulillahed  in  foreign  states,  prorided  Uie  copy- 
right law  of  auch  slate  applies  to  and  protects  worka  published  lu  tbe  Prussian 
domininna.  So,  also,  the  English  statute  of  1  &  2  Victoria,  c  69,  aecnrea  lo 
authors,  in  certain  cases,  the  international  copyright,  by  allowing  the  queen  in  coun- 
cil to  grant  to  authors  of  books,  which  shall  thereafter  be  published  in  any  foreign 
country  to  he  specified  in  the  o^le^,  the  priyllege  of  copyright  In  the  British  domin- 
ions, for  a  term  not  exceeding  that  granted  lo  British  authors,  upon  entry  and 
depoait  of  the  work  with  the  warehouse  keeper  of  Ibe  company  of  atalionerB  in 
London.  The  grant  lo  be  npon  the  condition  that  British  authora  have  the  like  pro- 
teedon  in  tbe  foreign  country.  The  case  of  Germany  shows  how  important  it  was 
tn  this  connny,  that  the  law  of  copyright  should  rest  on  the  broad  basis  of  federal 
jurisdictton.  By  the  law  In  Rnaaia,  as  established  In  1828,  copyright  In  books  and 
transladODt  is  secnred  to  an  anthor  for  life,  and  lo  his  belrs,  after  his  death,  fbr 
twenty-llTe  years,  and  no  sndi  right  ow  be  sold  for  debt  In  May,  1840,  a  treaty 
waa  entend  into  t^  tbe  Sardinian  and  Austrian  Lombardy  goTemmenta,  proTiding 
for  the  security  of  literary  property  within  their  reapectiye  dominions:  and  the  Sing 
of  the  Two  Sicilies,  the  Grand  Duke  of  Tuscany,  and  the  Dukes  of  Lucca  and 
Modeoa,  have  acceded  to  the  treaty.  Tills  ia  juatly  deemed  a  rery  ausplcioua  cTent 
in  the  history  of  copyright  The  copyright;  or  right  of  proper^  Id  worka  of  tdeoce, 
TOL.ll— M  [629] 
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recur  for  iastruction  to  principlea  Bettled  by  the  En^uh  deci- 
sions under  the  statute  of  Anne,  and  which  are,  no  doubt, 
essentially  applicable  to  the  rights  of  authors  under  the  act  of 
Congress. 

It  was  decided,  in  Coleman  v.  Wathen,  (a)  that  the  acting  of  a 
dramatic  composition  on  the  stage  was  not  a  pablication  withia 
the  statute.  The  plaintiff  had  purchased  fi-om  O'Keefe  the  copy- 
right of  an  entertainment  called  the  Agreeable  Surprise,  and  the 
defendant  represented  this  piece  upon  the  stage.  The  mere  act 
of  repeating  such  a  performance  from  memory  was  held  to  be  no 
publication.  On  the  other  hand,  to  take  down  from  the  mouths 
of  the  actors  the  words  of  a  dramatic  composition,  which  the 
author  had  occasionally  suffered  to  be  acted,  but  never  printed  or 
published,  and  to  publish  it  from  the  notes  so  taken  down,  was 
deemed  a  breach  of  right;  and  the  publication  of  the  copy  so 
taken  down  (being  the  farce  enUtled  Love  a  la  Mode)  was  re- 
strained by  injunction,  (b")   Since  the  case  above  mentioned, 

*  S79    injunctionti  have  bees  granted  in  chancery  even  *  against 

the  acting  of  a  dramatic  work,  without  the  ooDsent  of  the 
proprietor;  (a)  and  the  narrow  and  unreasonable  construction 
given  to  the  cluims  of  an  author  by  the  K.  B.  seems  to  have  been 
very  properly  enlsi^ed  by  the  Court  of  Chancery.  But  as  the  lord 
chancellor,  as  late  as  1822,  took  the  opinion  at  the  court  of  K.  B., 
whether  an  action  would  lie  for  publicly  acting,  and  representing 
for  profit,  a  tr^edy  altered  for  the  stage,  without  the  consent  of 
the  owner,  of  the  copyright,  and  as  that  opinion  was  against  the 
action,  it  is  probable  that  the  rule  in  chancery  will  conform  to 
that  at  law.  (fi)  In  England,  there  may  be  relief  granted  against 
the  piratical  publication,  for  profit,  of  lectures  delivered  orally, 

lltentnre,  Kod  wt,  Incladlnf  ]rictnrM,  stetoet,  dnwtngi,  uopparplUn,  and  Utbo- 
gnpha,  appearing  within  theiT  rmpMtlTr  ItalUn  lUtet.  la  wcored  to  tha  aatbor  and 
hfi  anlgni  for  hli  Ufit,  and  ft*  thirty  ytKn  after  his  death.  If  pnbliabad  aftar  hi* 
death,  it  ii  proteoled  for  forty  jaart  from  the  lima  of  pablloathm.  Evary  artlde  of 
an  eiMjelopedta  or  periodical  work,  ezMedlDK  ihtae  pridted  ibeeta,  U  to  be  held  a 
■eparate  work,  and  ail  iJlowable  extracti  are  to  faa  oonfltied  to  three  prialed  pagea 
of  the  origiml.  In  Holland  and  Belglnm,  the  aathor  1«  prolaelad  In  hi*  oopTright 
dming  bl«  llCe,  and  to  hit  legal  rapnaentatiTet  dnriag  tmaty  jaan  after  bit 
death. 

(a)  5  T.  B.  945. 

(i)  Macklln  V.  Rteliardeon,  Amb.  S94. 

(a)  Horrit  e.  Harrli  and  Morrii  b.  Kellj,  died  in  Edoa  on  Iqane.  IW. 

<b)  Hstray  v.  EliirtoD,  6  a  A  Aid.  OCT. 
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and  taken  down  in  sliort-hand  by  the  pupfls.  («)  But  relief  for 
such  an  injury  does  not  eeern  to  come  within  aiiy  uf  the  provisions 
of  the  net  of  CoagresB  on  the  tiubjeot  of  oopyrighttj ;  and  if  it  can 
be  afforded  at  alt,  it  mmit  be  upon  the  principles  of  the  common 
law,  under  the  state  jurisdictions.  ((2) 

If  an  author  first  pablidhes  abroad,  and  does  not  nee  dae  dili- 
gence to  publish  in  England,  and  another  fairly  publishes  his 
work  in  England,  it  is  held  that  he  cannot  sue  for  a  breaob  of 
copyrighL  Whether  the  aot  of  printing  and  publishing  abroad 
makes  the  work  pi^iei  yurit,  is  not  decided.  It  becomes  so  if 
the  author  does  not  promptly  print  and  publish  in  England ;  and 
the  statute  of  Anne  had  a  reference  to  publications  in  England, 
uid  it  waa  them  only  that  it  intended  to  protect,  (e) 

An  injunction  to  restrain  the  publication  of  unpublished 
*  manuscripts  has  been  frequently  granted  in  England ;  (a)    *  880 
and  on  the  ground  that  the  author  had  a  property  in 
an  nnpublished  work  independent  of  the  statute.  (&)  ^     Literary 
property  is  the  ownership  to  which  an  author  is  entitled  in  the 

(c)  Ahmoethy  v.  Botcblioii,  reported  la  HsaghtiD  on  literuy  Proper^,  147- 
lU.  Tbe  itBtale  of  6  Ai  Q  Wn.  IV.  e.  66,  hu  lince  secared  to  ami  lectoten  tlie 
■ele  liberty  of  printiiic  itiil  pobllihing  their  ovn  cranpoeitiont. 

(rf)  la  OAyton  f.  SIodb,  decided  In  the  Qrcolt  Court  of  the  trailed  SU-tea,  et 
New  York,  Deoember,  18SS,  it  km  held  that  «  firiea  eurrmt,  pnbliibed  Id  a  khm- 
weekly  aewipaper,  wu  not  a  book,  witliin  tbe  act  of  CongFei*,  became  tiot  a  work 
of  tcienoe  or  leamtog,  bat  of  mere  indiuti7. 

(i)  Clementi  ».  Walker,  2  B.  4  C.  HI.  In  Uie  caM  of  ChappeH  e.  PordaT',  ISU, 
14  H.  ft  W.  «19,  the  Lord  Ch.  Baron,  npon  a  review  of  Ihe  Eoglieh  anUuritiea, 
declared  the  reiult  to  be,  that  If  a  jbretgn  aathor,  not  haTiog  pablithed  abroad,  flrtt 
publiihe*  tn  England,  he  mijr  hnTe  the  benefit  of  Bngliah  itataiei  of  21  Jame*  L  and 
6*  Geo.  m. ;  bnt  that  no  caae  had  decided  tbat  if  the  author  flrtt  pabll«hed  abroad, 
he  can  afterwardi  haTe  the  benefit  of  tbem  by  publiahlnK  In  Bnglaod.  The  dedaloo 
In  tbe  case  wac,  tliat  a  foreign  anthor  residing  abroad,  or  the  aaiignee  of  a  foreign 
KVlboTi  who  compoeei  and  pabllabe*  hU  work  abroad,  had  not  at  comnion  law,  nor 
ooder  the  English  atatute*  abore  mentioned,  any  copTright  in  Engliuid,  The  Britiab  * 
ataintei,  taid  Ch.  B.  Pollock,  meaDt  00I7  to  protect  Britiab  mbjcctt,  and  to  fatter 
■nd  enoonrage  Britiih  indnttry  and  talent. 

(a)  Eden  on  Injnnctioat,  [37fi.] 

(6)  Duke  of  QneeiMberrr  v.  Shebbeare,  2  Eden,  S29;  Souther  v.  Sherwood, 
2MeriT.43£;  Hackling.  Richardion,Amb.SM;  White  v,  Qerooh,  3  B.  ft  Aid.  399. 

■  Jeffeiyt  o.  Booaer,  4  H.  L.  0.  SIS,  d.  1,  and  tm  of  tbeir  auigneet.    Aa  to 

«9;  BaiUeU  p.  CrittMiden,  6  itoL.  83.  pictarei,  tee  Tortwr  t>.  aoblmon,  10  Ir. 

Thii  principle  hat  been  poihad  a  great  Ch.  131 ;  lb.  SIO ;  Parton  ».  Pnag,  t  Am. 

way  in  &Tor  of  fbrelgn  playwrights  wbo  L*w  B«t.  867. 
have  not  acquired  a  copyright^  onM,  878, 
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origina]  mannacript  of  his  literary  work ;  and  the  identity  of  the 
work  coDsiata  in  the  sentiment  and  langu^e.  (c)  It  is  clearlj  the 
author's  ezclusire  right,  inasmuch  as  it  is  created  by  his  own 
labor  and  iaTention  ;  and  the  reason  and  moral  senae  of  mankind 
acquiesce  in  the  solidity  of  the  title.  The  act  of  Coi^ress  says 
that  no  person  shall  be  entitled  to  the  benefit  of  t^e  act  unless 
he  shall,  before  publication,  record  the  book  in  the  clerk's  office 
of  the  District  Court,  by  depositing  a  printed  eopy  of  the  title 
with  the  clerk ;  but  there  is  another  section  of  the  act  which 
declares,  that  if  any  person  should  print  or  publish  any  mana- 
script,  without  the  consent  of  the  author  or  proprietor  (he  being 
a  ciUzen  or  resident  of  the  United  States),  he  shall  be  responsible 
in  damages  by  a  special  action  on  the  case.  The  courts  of  the 
United  States  are  authorized  to  gi-ant  injunctions  to  protect  the 
violation  of  the  rights  of  authors  and  inventors,  and  to  protect 
manuscripts  from  piratical  publication,  (d)  No  length  of  Urns 
will  authorize  the  publication  of  an  author's  original  manuscript 
without  his  consent.  In  England,  the  publication  of  private 
letters,  forming  a  literary  composition,  has  been  restrained,  on 
the  ground  of  a  joint  property  existing  in  the  writer,  as  well  as 
in  the  person  to  whom  the  letters  were  addressed.  The  letters 
of  Pope,  Swift,  and  others,  and  the  letters  of  Lord  Chest«rGeld, 
were  prevented  from  a  surreptitious  and  unauthorized  publication 
by  the  process  of  injunction.  Lord  Ch.  Hardwicke  declared  that 
the  receiver  of  a  private  letter  only  acquires  a  qualified  interest 
in  it  The  paper  on  which  it  is  wi-itten  may  belong  to  him, 
but  the  composition  does  not ;  and  he  cannot  publish  it  with- 
out  the  consent  of   the  writer,  (e)     In  the  case  of  Perceval  v. 

{e)  The  identity  of  a  literary  compoiitlon,  tnjt  Sir  Wm.  Blackstone,  coaiiatt 
entlrelj  in  the  lentinient  and  the  language.  The  game  conceptiona,  clothed  in  the 
,  MiDe  word*,  rnnet  necesiarily  be  the  same  compoaition.  2  Bt.  Camm.  406.  The 
copjright  appUes  to  the  pecnliar  expresaion  ot  idea*  which  the  author  haa  med,  and 
a  work  may  be  the  sQbject  of  copyright,  althongh  the  material*  which  conapoM  it 
may  be  fonnd  in  the  works  of  other  aathon  aotecedently  printed,  pmrlded  the  plan, 
the  amtngenwnt,  and  the  combination  of  thou  matsriali  be  original,  and  whidt 
niiut  neceasarily  be  the  result  of  Intellectual  exertion  and  ekill.  It  la  of  no  eonee- 
qoeoce  whether  the  invaBion  of  the  copyright  be  a  Hmple  reprint,  or  by  IncorporRtlng 
the  whole,  or  a  large  portion  thereof,  In  some  bu'ger  work.  The  form  in  which  the 
piracy  ia  eOscted  ii  not  materia].  Gray  v.  Raasell,  1  Story,  II ;  Enienou  c.  Dariea, 
8  Story,  T6S.  An  eqaitable  right  to  a  copyright  ii  eqnally  within  the  protectiati  of 
the  law.     Shadwril,  Vic»CbancelloT,  in  Bohn  v.  Bogae,  Febrnary,  1S49. 

[d)  Act  of  Congreu,  February  3, 16S1,  sec.  G. 

(t)  Pope  e.  Curl,  2  Atk.  842;  Tiiompaon  e.  Stanhope,  Amb.  737.    In  ISM,  the 
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*  Phippi,  (a)  the  Tice-chaacelloT  held  that  private  letters,  *  381 
haviDg  the  charactev  of  literary  composition,  were  within 
the  spirit  of  the  act  protecting  literarj  property ;  and  that  by 
sending  a  letter,  t^e  writer  did  not  give  the  receiver  the  right  to 
publish  it.  But  the  court  would  not  interfere  to  restrain  the 
publication  of  commercial  or  friendly  letters,  except  under  cir- 
cumstances. (6)  *  The  publication  or  production  of  businens 
letters  might  often  be  necessary  in  one's  own  defence.  If  the 
publication  of  private  letters  would  be  a  breach  of  tniat,  the 
publication  has  been,  and  may  be,  restrained,  (i;}  It  is  easy  to 
perceive  the  delicacy  and  importance  of  this  branch  of  equity 
jurisdiction  relative  to  the  publication  of  manuscripts  and  private 
correspondence.  The  publication  of  private  letters  ought  to  be 
restrained,  when  it  would  be  a  breach  of  confidence  and  trust*  as 
letters  of  courtship ;  or  when  injurious  to  the  character  and 
happiness  of  others.  On  the  other  hand,  the  courts  will  not  lend 
their  protection  to  works  which  are  evidently  injurious  to  the 

Court  ot  Seuion»  in  Scotland  interdicted,  ftt  Itie  InMance  of  the  childran,  tbe  publl- 
vatioD  of  the  manuscript  Iett«n  of  tbs  poet  Buma.  Cadell  &  Davit  v.  Stewart,  dted 
in  I  Bell'iComm.  IIS,  a. 

{a)  2  Vei.  &  B.  19. 

{b\  In  Wetmore  i>.  Scovell,  3  Edw.  Cb.  616,  the  vice-chanceBor  rafoied  to  exer- 
cin  the  po«er  to  prevent  tbe  publication  of  priTata  letter*  ot  buuuea*,  wktn  Uitg 
poweiHif  no  altribuie  oflilaiu-j  confxwitMn. 

(e)  FerccTsI  v.  Phippt,  2  Yei.  ft  B.  27 ,  Earl  of  Qranard  v.  Dunkin,  t  BaU  &  B. 
SOT;  Oee  v,  Prltchard,  2  Swanat.  41&  Hr  JnaUce  Story  aaiert*  atroogly  tb«  pn> 
^ety  of  the  jurisdictioo,  by  injunction,  to  re«train  the  pnUicatioo  of  private  letten, 
though  not  strictly  literary  compoiitions,  except  when  called  for  in  the  adminiitration 
of  public  juitlca.  Comm.  on  Eq.  JurispradntM,  ii,  (jj  014-049:1  Deaii  v.  Ledero, 
1  Martin  (La.),  2B7.  Thii  doctrine  i«  lound  and  juit,  tlutt  a  court  of  equity  oagbl  to 
iDterpoae  where  a  letter  fVom  Iti  rery  nature,  a*  in  the  caw*  of  tnatten  of  busineat, 
or  6ieDd*hip,  or  advice,  or  family  or  priTate  cooSdence,  luporta  the  iKplitd  or 
necenary  inleutioD  and  duti/  ot  privacy  and  lecrocy,  or  where  tbe  publication  woold 
be  a  Tlolation  of  Imtt  or  coiyWenca,  foonded  in  contract  or  implied  from  drcum- 
•unce*;  or  when  made  for  tlie  purpote  of  tndnlging  a  btou  and  diaeaied  pulilic 
cnrioiity  by  the  droulatlon  of  private  anecdote*,  or  family  aecreta,  or  perumal  co«>- 
cera*.    Story,  uU  tapnt,  }}  W,  H8,  949: 

'  Afl  to  letter*,  the  caae  of  Hoyt  n.  having  no  valne  a*  literary  production* 
McKeniie,  8  Barb.  Ch.  820,  which  denied  wasreitrained in  WooUejD.  Judd, 4  Duer, 
the  protection  of  equity  to  letter*  having  879.  A  corioni  csk,  holding  the  prop- 
no  value  for  purpose*  of  publication,  a*  erty  in  letter  to  be  in  tbe  receiver,  inb- 
not  amounting  to  literary  property,  and  ject  to  the  writer'*  right  to  reitrain 
the  other  opinions  to  the  lame  effect  publication,  i*  Origiby  n.  Breckenridge, 
nwotioned  in  the  text,  were  laid  not  to  2  Bnah  (Ky.),  480.  Contpara  Eyra  n 
be  bw,  and  tiw  publication  of  letter*  HIgbee,  SG  Barb.  602. 
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public  moralg  or  peace,  or  are  an  offence  ^unst  decency,  or  ar« 
libels  upon  individuaU.  (d) 

A  copyright  may  exist  in  a  translation  aa  much  as  id  an  original 
composition,  and  whether  it  be  the  result  of  pereonal  application 
and  expense,  or  a  gift,  (c)  A  copyright  may  exist  in  part  of  a 
work,  without  having  an  excliwive  right  to  the  whole.  Gray's 
poems  were  collected  and  published,  with  additional  pieces, 
*  S82  by  Mason ;  and  Loi-d  Buthutat  *  prohibited  by  injunction 
the  unauthorized  publication  of  the  additloDS.  (a)  So 
Ijord  Hardwicke  restrained  a  defendant  &om  printing  Hilton's 
Paradise  Lost,  with  Dr.  Newton's  Notes,  (i)  A  mere  eolwable 
abridgment  of  a  book  is  an  evasion  of  the  statute,  and  will  be  re- 
strained ;  but,  as  Lord  Uardwioke  observed,  this  will  not  api^y 
to  a  real  and  fair  abridgment ;  for  an  abridgment  may,  with  great 
propriety,  be  called  a  new  book.  It  is  often  very  extremely  use- 
ful, and  displays  equally  the  invention,  learning,  and  judgment  of 
the  author.  (?)  A  bona  fide  abridgment  of  Hawkesworth's  Voy- 
ages has  been  held  no  violation  of  the  original  copyright,  (rf)  So, 
an  abridgment  of  Johnson's  Rasselas,  given  as  an  ab^jtract  in 
the  Annual  Register,  was  held  not  to  be  a  piratical  invasion 
of  the  copyiigbt,  but  innocent,  and  not  injurious  to  the  original 
work,  (e) 

id)  FoTM  t>.  Jolines,  4  Eap.  97;  Hlme  c.  Dale,  3  Camp.  27,  a.;  Sonthey  v.  Sb» 
wood,  8  Herir.  4S5 ;  Wilvot  «.  Walker,  7  Vm,  1 ;  Lawreiico  >.  Smith,  Jaoob,  471 ; 
Mnmy  d.  Beobow,  and  Lawrence  v.  Smith,  decided  in  182S,  and  dtad  in  ManglMai 
OD  literarj  Property,  90.  91. 

(<)  W^att  n.  Bamanl.  8  Yea.  ft  B.  77. 

(a)  MatM  t>.  Hurray,  cited  in  1  Ef»%,  869  i  [r«»  o.  Ward,  L.  R.  8  Eq.  41S.] 

(A)  Lord  Kenton,  in  I  Eait,  361 ;  Tonton  d.  Wiilker.  1T6X,  S  Swantt.  S7S.  Tiuwet 
there  wai  nothing  new  In  Hillon'i  Paradlte  Loit,  with  Ifewtoa'a  notee,  except  the 
notet,  Lord  Uardiricke  griDted  an  injunction  againit  the  whole  book ;  bnt  tlie  mli 
•eem*  now  to  be  that  uhanrary  cannot  Brant  an  injunction  againit  At  mMt  ^a  loot, 
on  acconol  of  the  piratical  qnaiity  of  a  part,  unleu  tlie  part  pirated  Ii  audi  that 
granting  an  it^unctlon  againit  tint  part  necmarily  deitroyi  the  whole.  An  actioa 
at  law  wty  be  brooght  for  pirating  a  part.  Lord  Eldon,  in  Mawman  e.  T«^,  3  Ra» 
•all,  89B.  An  editor  ma;  have  a  copjright  in  bia  own  margw*!  note*.  WbettlOB  b. 
Peien,  8  Peten,  691. 

(c)  G;les  u.  Wilcox,  2  Atk.  141.  (if)  Anon.,  LoSt,  7T6. 

\e)  Dodiley  d,  Kinneriiej,  Amb.  403.  Thii  latitndinarj  right  of  abridgment  li 
liable  to  abuie,  and  to  trench  upon  the  copTrlght  of  the  author.  The  qneatlon  a*  to 
a  bona  Jidt  abridgment  may  turn  not  w>  much  upon  the  qcantity  aa  the  valaa  of  (be 
telected  material*.  All  the  vital  part  of  another'*  book,  )ald  Lord  Cottenham,  mi^ 
be  taken,  thoogh  It  might  be  of  a  inull  profrartiM)  of  the  book  In  qnantl^.  Tht 
•ligbteit  eircmii*taDCM  in  the«e  oaaet,  a*  Lord  Eldon  well  obMrred,  make  the  taaM 
Important  di*tinotloo.    WUkio*  e.  Alkin,  II  Ve*.  426;  QnniwaU  n.  Ualimml^  S  M/. 
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A  peiBOQ  oannot,  under  the  pretence  of  quotation,  publish 
either  the  vholct  or  an;  material  part  of  anotber'it  work ;  but  he 

&  Cr.  T3T  ;  Sannden  b.  Smith,  ib.  738,  729.  Mr.  Jiullce  Story  makei  lome  rerj  Juit 
and  pertinent  obterTfttioiu  on  tbit  point  in  tha  cue  of  Gnj  d.  RuMelt,  1  Story,  11. 
And  M  eTidence  of  the  MDiEbUltj  u  well  u  good  lenM  and  Hund  morality  of  antli- 
on  on  tlii*  mbjeat,  ire  maj  refer  to  Dr.  Ueber,  who  condemiw  thi*  abnie  of  copyright 
under  the  tluipe  of  abridgment*,  and  holdi  ttiat  it  ii  at  if  a  mui  had  a  right  to  ant 
the  ear*  ot  my  com,  provided  he  leare*  the  atalki  mitouched.  Political  Etlilc*.  i.  133. 
Lord  Campbell,  in  his  rely  intereiting  and  learned  "  Live*  of  the  Lord  CbanceUor*," 
V.  K,  QnettioiM  the  extent  of  the  rale  laid  down  by  Lord  Ilanlwiuke,  whiuh  may 
eztaad  td  an  abridgment  tending  to  injure  the  repntatioa  and  leiien  the  proflta  of  the 
anthor.  In  Curtli'i  Treatite  on  Copyright,  the  author  reriewi  critically  the  Englisli 
and  American  cases  on  tliit  point,  and  arriTes  at  the  foltuwiog  concluiion:  "The 
remit  to  wiiidi  Bngljih  and  American  jortsprudence  ought  to  come  upon  tliis  que** 
tion,  U,  that  an  abridgment,  in  which  the  text,  the  plan,  tbe  ideas,  arguments,  narra- 
tire,  and  discnsuon  of  an  original  author  are  reproduced,  in  a  condensisl  form,  is  a 
Tlolation  ot  his  right  of  property."  Curtis  on  Copyright,  280.  He  cites  Renonard'* 
Droit*  d'Antears,  i.  S49,  269,  and  U.  2»-S4,  hy  which  it  •aem*  UiM  in  France,  by  tb« 
lawof  l703,BndlnBrigiuin,  byalawof  tbe2l>Ih  Jaaoary,  1817,  and  by  the  Fruadan 
Uw  of  tbe  Utb  June,  18ST,  abridgments,  wlthont  liceoae,  are  Tiolationi  of  the  authoWe 
lighu. 

There  would  *eem  to  be  little  donht  that  the  case  supposed  by  Mr.  Curtis,  and 
Indeed  mnuh  lei*  than  the  case  sapposed,  wonld  be  a  rlolalioa  of  copyright ;  and,  at 
the  same  time,  It  may  be  admitted  that  no  monopoly  can  or  oaght  to  exlit  in  iJaoi. 
In  tbe  appendix  to  Hangham's  Treatite  on  the  Lav*  of  Literary  Property,  211-838, 
farloos  opinion*  are  collected  on  the  nacttre  cf  llterarj'  property,  whltdi,  if  allowed  to 
be  correct,  may  hare  decisiTe  elleat  in  reeolTing  the  present  Inqolij.  A  writer  hi 
the  Monthly  Beview  for  1774  (Maugham,  appendix,  S21],  obserre*  :  "Every  man'* 
ideal  are  doubtlete  hi*  own,  and  not  the  lets  to  beeatue  another  person  may  hare 
happened  to  fiiil  into  the  tame  train  of  thlnkhig  with  himself.  Bnt  thit  Is  not  the 
property  which  an  anthor  claim* ;  it  1*  *  property  in  literary  oompo^tion,  the  identity 
of  wliich  consists  in  the  tame  thanghts,  ranged  in  the  tame  order,  and  expretted  Id 
die  tame  worda."  Mr.  Hai^rare't  opinion  i*  to  Oie  tame  effect  (Maugham,  816) : 
"Tbe  inl^t  el  the  property  b  a  written  oompotilion;  and  that  one  written  corapo- 
•lUon  may  be  diatingnlthed  from  another  i*  a  truth  too  evident  to  be  much  argued 
upon.  Every  man  hai  a  mode  of  combining  and  expressing  his  ideas  peculiar  M 
bimtell.  The  tame  doctrines,  the  same  opinions,  never  came  from  two  persons,  or 
even  from  the  same  person  at  diSbrent  times,  clothed  wholly  in  the  same  language. 
A  strong  resemblanue  of  style,  of  sentiment,  of  plan,  and  disporition,  will  frequently 
befonnd;  bnt  Ihera it  tuoh  an  infinite  variety  fa)  tbe  mode*  of  tlilnliing  and  writing, 
as  well  In  the  eitent  and  connection  of  ideas  as  in  the  nee  and  arrangement  of  words, 
that  a  literary  work,  realljr  original,  like  the  hnman  ftce,  win  always  have  tome 
singnlarittes,  aome  line*,  *oaM  features  to  charactertw  it,  and  to  fix  and  e*t«bli*fa  it* 
identity." 

Tbe*«  ofdnlon*  seem  to  accord  In  the  prinoiple  8ut  the  prtqier  ottJect  of  the  copy- 
t^t  i*  the  ptetiiar  exjtnmm  i^tie  aalhor't  idm,  meaning  by  this  the  structure  of  hit 
work,  dM  *eqaence  of  his  remarks,  and,  above  all,  his  langnnge ;  and  that  this  peen- 
liari9  It  always  diathiguiahable,  as,  by  a  law  of  nature,  every  human  production  le 
•tamped  with  the  idiosyncrasy  of  the  author's  mind. 

If  tbeee  view*  are  correct,  it  will  fUlow  ttiat  any  abridgment  of  the  work,  in  tlie 

[686] 


Id  b,  Google 


"  38S  07  PSCSOKAL  PROPEBTT.  [pABT  T. 

may  use,  what  is  in  all  cases  very  difficult  to  define,  &ir  qoota- 
tioQ.  (/)  A  man  may  adopt  part  of  the  work  of  another.  TTie 
quo  animo  is  the  inquiry  in  these  cases.  The  question  is,  whether 
it  be  a  legitimate  use  of  another's  publication,  in  the  exercise  of  a 
mental  operation,  deserving  the  character  of  an  original  work,  (y) 
If  an  encyclopaedia  or  review  tihould  copy  bo  much  of  a 
*  883  book  as  to  serve  as  a  *  substitute  for  it,  it  becomes  an  ac- 
tionable violation  of  literary  property,  even  without  the 
animu*  furandi.  If  so  much  be  extracted  as  to  communicate  the 
same  knowledge  as  the  original  work,  it  is  a  violation  of  copy- 
right. It  must  not  be  in  substance  a  copy.  An  encyclopaedia 
must  not  be  allowed,  by  its  transcripts,  to  sweep  up  ^  modem 
works.  It  would  be  a  recipe  for  completely  breaking  down 
literary  property,  (a) 

original  mutbor'i  laDgiuge.  ii  an  infriDgement  of  hit  rigbt ;  and,  indeed,  ererj  qooU- 
tion  will  be,  pro  UuOo,  a  viulation,  nnlew  excused  on  (he  ground  of  iu  inoonudertUe 
extent,  or  on  the  ptetucned  SMent  of  the  author,  which,  Id  worka  of  fair  crilkiia, 
might  be  Joatly  implied. 

(/)  Hr.  Curtia,  after  an  eiamioatioD  of  the  anthoritiei  on  the  qnettion,  how  fu 
the  quotation  of  paaaagei  maj  tie  allowed,  erea  when  there  it  a  fair  acknowtedgnMnl 
of  the  Hturce  from  which  the;  are  taken,  obserres  :  "  There  ii  no  more  definite  ind 
coDiiitent  limit  than  titt  point  taha^  an  iajnrg  may  is  prreaetd,  which  Tariet  of  connc 
in  each  cue,  and  it  not  bj  our  law  luppoaed  to  be  capable  of  a  dittUNt  amunnoe- 
ment  by  a  potiti*e  rule."    Curtia  on  Copyright,  2$2. 

ig)  Wllkint  c  Aikin,  IT  Vea.  122. 

{a]  Roworth  V.  WUket,  I  Camp.  M.  In  Bohn  e.  Bogue,  befbre  the  Tlce^chaoceUor 
of  England,  hi  Febmar;,  1840  (New  Tork  Legal  Obterver  for  Augail,  ISM,  [it. 
310),)  it  wai  held  that  the  word  uitfifiUs  wai  not  correctt;  nted  hy  L<Kd  Ellenbor- 
ough  in  the  cats  in  Campbell ;  for  a  work  ma;  be  a  piracy  though  tiie  paaaaget  copied 
are  stated  to  be  qnotationi,  and  are  not  to  extenaire  at  to  render  the  piratical  work  ■ 
lubititnte  for  the  original  work.  If  the  pirac;  take,  though  at  qnotation,  a  mate- 
riall;  valoable  part  of  a  work,  it  li  a  breach  of  copyright,  and  cbani^ry  will  InUrtere 
and  direct  a  trial  on  that  point.  If  the  matler  extrac(«d  from  a  publicaCkm  be  merei; 
for  the  purpoae  of  critlciam,  or  if  the  matter  extracted  be  too  minute  aa  a  matter  of 
property  or  value,  it  will  not  be  protected  under  an  Injunction.  Bell  e.  Whitehead, 
InibeEngllth  Chancery,  1886,  [S  Jur.  68.]  In  thecateof  the  I'ublialieraof  Sparki'a 
Life  of  Waaliiagton  d.  The  Publiahen  of  Upham'a  Lilb  of  Waahingtoo,  in  U.  S.  C.  C. 
for  Maatachiuetta,  1841,  it  appeared  that  363  pagea  out  of  886  pages,  of  which  tlie 
two  Tolumea  of  the  work  of  the  defendant  were  compoaed,  were  copied  vtrbatim  from 
the  former  work,  being  letter*  of  Waahinglon.  Judge  Story  granted  a  perpetoal 
injunction,  and  held  that  the  lettera  of  Waahington  were  the  aubject  of  nqiyright 
under  the  drcuma lancet  in  which  Aey  were  planed.  He  laid  down  the  general  propo- 
■ition,  that  if  to  much  of  a  work  be  taken  in  form  and  anbttauce,  that  the  raloe  of 
the  ori^ual  work  it  lenaiblj  diminished,  or  the  labon  ot  the  original  author  an 
aobitantiaH;,  to  an  i:\juriout  extent,  appropriated  by  another,  it  conttitotet,  in  point 
ol  law,  piiat^  pro  lonM.' 

1  AMt,  S78,  n.  1. 
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The  act  of  Congress  of  1881  (aud  of  which  the  sahstaace  has 
been  given  in  the  preceding  pages)  has  greatly  enlarged  the 
privilege  of  oopyriglit  beyond  that  which  existed  under  the  acts 
of  Congress  of  1790  and  1802.  Under  those  acts,  the  exclusive 
liglit  of  printing,  publishing,  and  vending  was  confined  to  the 
term  of  foart«en  years,  with  the  privilege  of  renewal  for  the  fur- 
ther term  of  fourteen  years,  if  the  author  shouM  be  living  when 
the  first  term  expired.  The  act  of  1831  extendti  and  continues  to 
the  proprietors  of  copyrights  then  existing,  and  not  expired  when 
the  act  passed,  the  benefit  of  all  its  provisions  for  the  enlarged 
tenn  given  by  the  act,  to  be  computed  from  the  time  of  the  first 
entry  of  the  copyright  under  the  former  statutes,  and  with  the 
like  privilege  of  renewal,  as  is  provided  in  relation  to  copyrights 
ori|^ally  secured  under  the  act  of  18S1.  All  the  provisions  and 
remedies  intended  for  the  protection  and  security  of  copyrights 
are  declared  to  extend  to  the  benefit  of  the  proprietors  of  Gopy< 
rights  already  obtained  according  to  law,  during  the  extended 
term  thereof,  in  the  same  manner  as  if  the  copyright  had  been 
entered  and  secured  under  the  new  oot.  (6) 

Under  the  EngUsh  law  it  was  understood  that  if  the  author 
aswgned  away  his  right  generally,  and  outhved  the  period  of 
twenty-eight  years,  bis  assignee,  by  the  general  assignment, 
would  have  the  benefit  of  the  resulting  term  of  fourteen  years 
more.  Such  a  contingent  right  in  the  author  bimself  will  pass  by 
the  general  assignment  of  all  his  interest  in  the  copy- 
right, (c)  •  But  if  the  author  died  before  the  expiration  •  884 
of  the  period  entitling  him  to  a  renewal,  his  personal  repre- 
eeutatives,  and  not  the  assignee,  were  entitled  to  the  renewal,  (a) 

(&)  Act  of  CoDgreM,  Febroary  8, 1381,  o.  10,  lec  16,  16.  The  act  of  CoDgreM 
of  Februkrj  15,  1819,  c.  16,  gave  to  the  circait  coart>  original  cogniiance,  u  well 
ineqait7  uat  law,  of  hII  cuiti  and  coniroveniei  iuising<mderiny  Uwof  the  Unitsd 
BtatM,  grantiDg  or  coDflrniiDg  to  anthon  or  InTenlon  the  exdoiive  right  to  their 
writinga  or  ditcoTerie* ;  and  vftfa  anilioritj  on  billa  in  equitj  to  grant  injanctknu, 
according  lo  tbft  eonne  and  prindpla*  of  conrti  of  equity,  to  prevent  the  riola^onof 
tbe  right*  of  anthon  or  Inventort. 

(e)  Canao  ».  Bowln,  2  Bro.  C.  C.  80.  Bj  act  of  Congreii  of  June  80,  1884. 
inatiiimeiita  In  writing  for  the  traDnfcr  or  aasignment  of  copfrlgbta  are  to  be  proved 
or  acknowledged,  u  deedi  for  the  conTejance  of  land  are,  and  are  to  bo  recorded  In 
the  oOce  where  the  original  copyright  ii  depoiited  and  recorded.  If  not  bo  reoorded 
within  tiitj  day*  after  execution,  thej  are  to  be  deemed  fraudulent  and  void  ag^nat 
any  labeeqnent  pnrcha«er  or  mortgagee  (or  Talnable  con^deratlon  without  notice. 

(a)  Peteradorfft  Abr.  t1.  £66. 
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The  languf^e  of  the  act  of  Congreea,  giving  the  right  of  renewal, 
in  the  case  of  the  author's  death,  to  his  widoir  and  ohildreu, 
would  seem  to  requii'C  the  same  ooustraction,  and  to  have  iu- 
tesded  a  personal  benefit  to  the  widow  and  children.  The  statute 
speaks  of  the  widow  and  children  in  a  reatrictive  sense  as  a 
deicriptio  peraonarum  ;  and  it  says  that  thty  shall  be  tntMtd  to 
the  renewal  of  the  copyright,  on  complying  with  certain  terms.  Qty 
The  justice  and  policy  of  securing  to  ingenious  and  learned 
men  the  profit  of  their  discoveries  and  intellectual  labor  were 
very  ably  stated  by  the  court  of  K.  B.  in  the  great  case  of  MSler 
T.  Taylor.  The  Constitution  and  laws  of  the  United  States  cos- 
lain  the  declared  sense  of  this  country  in  favor  of  some  reasonable 
provision  for  the  security  of  their  productions.  The  former  law 
of  Congress  afforded  only  a  soanty  and  Inadequate  protection,  and 
did  not  rise  to  a  level  with  the  liberal  spirit  of  the  age.  But 
the  recent  statute  has  made  liberal  amends,  and  redeemed  tiie 
government  of  oar  country  from  the  refaroach  to  which  it  had 
been  exposed.  Lord  Camden  once  declaimed  against  literary 
property.  "  Glory, "  said  he,  "  is  the  reward  of  science,  and 
those  who  deserve  it  scorn  all  meaner  views.  It  was  not  for  gain 
that  Bacon,  Newton,  Milton,  and  Locke  instructed  and  delighted 
the  world."  In  answer  to  this  it  may  be  said,  that  the  most 
illustrious  writers  In  every  branch  of  science,  within  the  last  half 
oentuiy,  have  reaped  a  comfortable  support,  as  well  as  immortal 
fame,  from  the  fruits  of  their  pen.  The  experiment  in  Great 
Britain  has  proved  tbe  utility,  as  well  as  the  justice,  of  securing 
a  liberal  recompense  to  intellectual  labor ;  and  the  prospect  of 
gain  has  not  been  found,  in  the  case  of  such  men  as  Robertson, 
or  Gibbon,  or  Sir  Walter  Scott,  either  to  extinguish  the  ardor  of 
genius  or  abate  the  love  of  true  glory. 

(A)  In  tha  can  of  the  Rer.  John  Hmpoat  [Pierpont  *.  Fowle,  3  Wood.  &  H.  33,lh* 
pkiati^  haring  aHigned  hit  copyrigbt  to  hi*  book,  Tbe  Beader,  ranewed  the  eopf- 
rlght  at  the  expiratioD  of  the  (bnrteen  yMrs,  and  the  aMignee  Dontlnuiiig  to  pvbUth 
the  book  aa  his  ovd,  tha  cDOrt  (Judge  Woodbary]  held  that  the  aathnr,  hj  tdUing 
the  copyright,  sold  ool;  the  right  then  eiUciog,  and  that  the  aubtequent  copTrigb^ 
•o  ranewed,  belonged  to  the  (Rigiiul  ftBthor,  and  the  aMlgne*  wm  de(ire*d  M  weeauA 
fir  hlf  anbfequent  lalca. 
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LECTURE    XXXVII. 

OP  TTILB  TO  FESSONAl,  PBOPBBTT  BT  TBANBFEB  BT  ACT  OP  hlW. 

Goods  and  chattels  may  change  owners  by  act  of  law  in  Ute 
caaea  of  forfeiture,  ancoeasion,  marriage,  judgment,  ioaolvenoj, 
and  inteatacy.  Those  of  aucceaaion  and  marriage  have  already 
been  conadered,  and  I  ahall  now  confine  myself  to  the  other 
meana  of  acquiring  title  to  ohattela  by  act  of  law. 

1.  Bj  Fortaltara.  —  The  title  of  goyemment  to  gooda  1^  for- 
feiture, aa  a  punishment  for  Crimea,  ia  confined,  in  New  York,  to 
the  caae  of  treason.  The  right,  ao  far  as  it  exiats  in  this  country, 
depends,  probably,  upon  local  statute  law ;  and  the  tendency  of 
public  opinion  has  been  to  condemn  forfeiture  of  property,  at 
least  in  cases  of  felony,  as  being  an  anneoesau?  and  hard  punish- 
ment of  the  felon's  posterity.  Evei7  person  convicted  of  any 
manner  of  treaaon.  under  the  laws  of  New  York,  forfeits  his 
gooda  and  chattels,  and  also  his  lands  and  tenements,  during 
bis  lifetime  ;  but  the  rights  of  all  third  persons,  existing  at  the 
time  of  the  commiaaion  of  the  treaeoD,  are  saved,  (a)  Forfeit- 
ure of  property  for  crimes  in  any  other  caae  is  expreealy 
*  abolished,  (a)  And  even  ^e  attainder  of  treason  does  *  386 
not  extend  to  corrupt  the  blood  of  the  ofiFender,  or  to  for- 
feit the  dower  of  hia  wife.  (6)  The  forfeiture  in  treason  aa  to 
real  estate  related  at  common  law  back  to  the  time  of  the  treaaon 
committed ;  and,  therefore,  all  alienations  and  inoumbruioes  by 
the  traitor,  between  the  time  of  the  offence  and  the  conviotion, 
were  avoided ;  but  the  forfeiture  of  his  gooda  and  chattels  related 

(o)  N.  T.BflTlMdSutiite»,1.284,Mc.  1,  2i  li.  066,  sec  &  It  Ii  made  the  dnty  of 
tlM  ftttome^  gcnenl  to  recoTer,  by  ejectment,  rati  eitate  eicheftied  to  the  people 
•f  fiw  State  of  New  York,  or  forfeited  npon  any  conHctioD  or  oatlBwrf  tor  luiaiiin 
lb.  1.  38S,  384.    There  ii  a  llmOar  ttatnte  prorbion  In  loiDe  of  the  other  •l«te«. 

(a)  N.  R.  Berineil  Slatntei,  fl.  701,  tec  SB. 

(ft)  lb.  L  742,  mx.  10;  ib.  i.  382;  ib.  ii  701,  tea  22;  lb.  IL  08,  Kc.  B1. 
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«c!t  to  the  time  of  the  conviction,  and  all  sales  made  in  good 
tuih  and  without  fraud,  before  convicttion,  were  good,  (e) 

Forfeiture  of  estate  and  corruption  of  blood,  under  the  laws  of 
th«  United  States,  and  including  cases  of  treason,  are  abolished,  (d) 
Forfeiture  of  property,  in  cases  of  ti'eason  and  felony,  was  a  part 
of  the  common  law,  and  must  exist  at  this  day  in  the  jurispru- 
dence of  those  states  where  it  has  not  been  abolished  by  their 
constitutions  or  by  statute,  (e)  Several  of  the  state  constitntione 
have  provided  that  no  attainder  of  treason  or  felony  shall  work 
corruption  of  blood  or  forfeiture  of  estate,  except  during  the  life 
of  the  offender,  (/)  and  some  of  them  have  taken  away  the 
power  of  forfeiture  absolutely,  without  any  snch  exception,  (g) 
There  are  other  state  constitutions  which  impliedly  admit  the 
eziBtence  or  propriety  of  the  power  of  forfeiture,  by  taking  away 
the  tight  of  forfeiture  expressly  in  cases  of  suicide,  and  in  the 
case  of  deodand,  and  preserving  silence  as  to  other  cases  ;  and  in 
one  instance  (%)  forfeiture  of  property  is  limited  to  the  cases  of 
treason  and  murder. 

The  English  law  has  felt  the  beneficial  influence  of  the  prt^- 
reas  of  public  opinion  on  this  subject.  The  statute  of  7  Aune, 
c.  SS2,  abolished,  after  the  death  of  the  Pretender,  forfettura 
*  S87  for  treason  beyond  the  life  of  the  offender ;  and  *  the  ugh 
the  statute  of  17  Geo.  II.  c.  29,  postponed  the  operation 
of  that  provision,  it  was  only  until  the  death  of  the  Pretender 
and  his  sona.  And,  by  a  bill  introduced  into  Parliament  by 
Sir  Samuel  RomiUy,  in  1814,  and  afterwards,  under  modifica- 
tions, passed  into  a  law,  corruption  of  blood,  in  cases  of  felony, 
except  murder,  was  abolished,  (a)    The  ingenious  and  spirited 

(c)  Hank.  p.  C.  b.a,  c49,  Kc30;  4  BL  Conm.  IHl,  8S7.  Id  d>e  cue  of  coi- 
ton^boDK  iriinTC*  for  tortvtm  of  good*,  die  titk  of  the  gorenmcBt  relmtc*  back  U 
tbe  time  of  the  forfeitvra.    Oxu  Itwnnnce  Co.  d.  PoUe^  IS  PMcn,  167. 

(d)  Lawi  of  U-  S.,  April  SO,  1790,  c  »,  sec  24. 

(()  In  MuuchueltB,  ■*  UimI*  midtr  their  charts-  w«iv  hdd  m  of  th«  nuaai'  of 
Eut  Greenwich,  the  costoraa  of  g^Tetkuid  were  n  far  applied  to  the  tmnie  m  doI 
to  •abject  the  land*  (o  forfrituc  for  tre—on  or  felon;.    Hotdi.  Hiat.  L  U7. 

(/)  Cooititutioiu  of  PmujlTSoia,  Delaware,  and  Keomck/. 

(p)  CoMtitutioii*  of  CoDDecticnt,  Ohio,  Teoneaaee,  Indiana,  ntincHi,and  IGaaouti 

(1)  ConaUtatioD  of  Mairland. 

(4)  Thiiwa«the*tatQteof  MOeo.IILc.l4&,vhichdedaiedtbatnaatteiBdeif«r 
felonj,  monler  enxpted,  ibaold  extend  to  dinnhcrit  t^  heir*  or  aften  the  tigfat  and 
title  to  Um  land*  bej'ood  the  life  of  d>«  affcnder.  The  ttataie  «f  t  ft  4  Wm.  17. 
c  100,  inM  (wither,  and  declared,  that  after  Ibc  death  of  tmj  panon  iltilrtwl,  U* 
deaoendanta  may  inh<>rtt. 
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defence  of  the  law  of  forfeiture,  which  was  made  by  Sir  Charlea 
Torke  in  the  middle  of  the  last  century,  (^b)  and  in  which  he 
insisted  that  it  stood  on  *'  just,  social,  and  comprehensire  prin- 
ciples, and  was  a  necessary  safeguard  to  the  state,  whether  built 
on  maxims  of  monarchy  or  freedom,  "  has  failed  to  convince  the 
judgment  or  satisfy  the  humanity  of  the  present  age. 

GoTcmment  succeeds,  as  of  course,  to  the  personal  and  real 
estate  of  the  intestate,  when  he  has  no  heics  or  next  of  kin  to 
appear  and  claim  it ;  but  tliis  is  for  the  sake  of  order  and  good 
policy  ;  and  the  succession  in  such  cases  is  usually  regulated  bj 
statute,  {c) 

2.  By  Jndgment  —  On  a  recovery  by  law  in  an  action  of  tres- 
pass or  trover  of  the  value  of  a  specific  chattel,  of  which  the 
possession  has  been  acquired  by  tort,  the  title  of  the  goods  is 
altered  by  the  recovery,  and  is  transferred  to  the  defendant ;  and 
the  dam^es  recovered  are  the  price  of  the  chattel  so  transferred 
by  operation  of  law  —  aolutio  pretii  emptionit  loco  habetur.  The 
books  either  do  not  agree,  or  do  not  speak  with  precision  on  tbe 
point,  whether  the  transfer  takes  place  in  contemplation  of  law 
upon  the  final  judgment  merely,  or  whether  tlie  amount  of  the 
judgment  must  iii-st  be  actually  paid  or  recovered  by  exe- 
cution. In  Brown  v.  Wootton,  (d)  *  Fenner,  J.,  said  that  *  388 
in  case  of  ti-espass,  after  the  judgment  given,  the  property 
of  the  goods  is  changed,  so  that  the  former  proprietor  may  not 
■seize  th^m  again ;  and  in  Adamt  v.  Brov^hton,  (a)  the  K.  B. 
declared  that  the  property  in  the  goods  was  entirely  altered  by 
the  judgment  obtained  in  trover,  and  the  dam^es  recovered  vere 
the  price  thereof.  On  the  other  hand,  the  rule  is  stated  in 
Jenkins  (()  to  be,  that  if  one  person  recovers  damages  in  tres- 
pass against  another  for  taking  his  chattel,  "  by  the  recovery  and 
execution  done  thereon,"  the  property  of  the  chattel  is  vested  in 
the  trespasser;  and  in  the  Touchstone (c)  it  is  said,  that  if  one 
recovers  damages  of  a  trespasser  for  taking  his  goods,  the  law 
gives  him  the  property  of  the  goods,  "  because  he  hath  paid  for 
th»m."  The  rule  in  the  civil  law  was,  that  when  the  wrongful 
possessor  of  movable  property,  who  was  not  in  a  condition  to 

(&)  Contidentloni  on  the  I>>w  of  Forfeitnra  for  High  TrsMoa 

{<•]  Due'i  Abr.  It.  588 ;  SutatM  of  Connecticut,  1821,  p.  19B. 

(rf)  Cro.  Jac.  73.  (a)  ADdrew,  18;  «.  c.  Str.  1078. 

(i)  Jenk.  Cent.,  CMe  88,  p.  180.  (c)  Sbap.  Xooch.  tit.  Qitt 
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restore  it,  had  beea  condemned  in  damages,  and  bad  paid  the  same 
to  the  original  proprietor,  he  became  posseaaed  of  the  title.  The 
Roman  and  the  French  law  speak  of  the  change  of  rights  as 
depending  npon  the  payment  of  the  estimated  value.  (<i)  So, 
also,  in  the  modern  case  of  Brake  r.  JftfeAeli,  (e)  Lord  EUcn- 
borough  obserred  that  he  always  understood  the  principle  of 
trantit  m  rem  judicatam  to  relate  only  to  the  particular  cause  of 
action  in  which  the  judgment  was  recorered,  operating  as  a 
change  of  remedy,  from  its  being  of  a  higher  nature  than  befor«, 
and  that  a  judgment  recovered  in  any  form  of  action  was  still 
but  a  security  for  the  original  cause  of  action,  until  it  was  made 
productive  in  aatisfitction  to  the  party ;  and  until  then  it  would 
not  operate   to   change   any  other  collateral  oononrreaC 

*  889   remedy  which  the  party  might  *  have.     This  is  the  more 

reasonable,  if  not  the  most  authoritative,  conclusion  on  the 
question,  (a)  ^ 

(J)  Dig.  S,  1.86,631  Fothler,  Traile  Droit  de  TmprUti.a.Ki;  Merlin,  TUprt- 
tolle,  liii.  U;  Terbo.  Fret. 

(<)  B  Eut,  261. 

[a]  It  reniftinB  ft  vexed  qneitlon,  bj  reuon  of  loote  or  contruUctoiy  dediloni  in 
the  booki,  whether  &  recovery  hj  judgineat  in  treipau  or  trover  of  the  value  of  » 
di&tt«t,  doei,  b;  impUcatloD  ot  law,  per  u;  smoimt  to  a  tramfer  of  Utla  to  the  Seleai: 
ant,  or  thoie  who  held  under  him,  without  payment  or  MtUfaetion  of  the  JndgmeaL 
In  Smith  e.  Gibwn,  Caa.  temp.  Hard.  SOS  (S17],Lord  Hardwicke  said,  that  if  Che  plain- 
tiff recover  damages  for  a  thing,  it  ii  ai  a  lale  of  a  thing  to  the  defendant  which  vcau 
the  property  in  him,  and  it  !■  a  bar  to  another  action  for  the  lame  thing.  The  plea  In 
that  caie,  to  which  the  remark  applied,  wai,  that  tb«  damaget  given  wen  nconUd  m 

'  Effect  of  a  JaJgmait.  —  The  weight  lidercd  aa  overmled  even  in  the  Supreme 

of  anthority  now  ]■  that  a  Judgment  In  Conrt  of  the  United  Slate*.      Haaon  v. 

trover  withont  latiaf action  doei  not  veit  Eldred,6  Wall,231.  See£xpo(aHIggini, 

the  property  in  the  goodg  f  n  the  defeodanL  7a  r*  Tyler,  8  De  G.  &  J.  SS  •  Olnutcad  p. 

Thit  ia  clear  enough  when  the  Judgment  Webiter,  B  N.  T.  (4  Seld.)  413.    And  it 

li  tor    nominal  damage*  only  (Barb  v.  hu  been  held  that  a  Judgment  againrt 

Fl«h,  8  BiBckf .  (Ind.)  481 ),  and  the  aame  one  of  two  Joint  tortfeaiora,  althongh  mi- 

principle  ha*   been   applied   where    the  aatiafled,  li  a  bar  to  an  action  againit  tha 

Jodguent  waa  for  the  value  of  the  article,  other  for  the  tame  cania.    Brinunead  9. 

Brinunead  p.  Kartbon,  L.  B.  0  C  F.  6B4  Harriion,  L.  R.  6  C.  P.  684;  afBnned  by 

(overruling  a  didmn  in  BucUand  r.  John-  the  Exchequer  Chamber,  L.  R.  T  C.  F. 

iOD,  16  C.  B.  146).     See  also  Lovejoy  UTi  Hunt  o.  Bate«,  T  R  I.  217.    Bat 

t>.  Hurray,  8  Walt.  1,16;  Hyde  v.  Noble,  this  Ii  doiied   in    Lovejoy  v.  Umvj, 

18  N.  H.  494,  602;   Hepburn  •>.  Sewelt,  8  Wall  1  (dtingearllerAmericancaaea): 

6Harr.  &  J.2111  [Brady  d.  Whitney,  34  ElUolt  o.  Haydm,  104  Maaa.  ISO ;  [Knight 

Mlcb.  164.]  »■   NelioD,   117    Haa*.  46S ;   Kanyoa  » 

Sheehy  v.  HandniUe,  mcDtlcmed  In  Woodmft,  S8  Hich.  Sia] 
note  (a),  ad  fiimn,  mMj  perbapt  be  ooo- 
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9.  Br  luMivsuor.  —  It  baa  been  found  necessaiy,  io  goveni- 
meDts  which  authorize  personal  arrest  and  imprisonment  for 
debt,  to  interpose  and  provide  relief  for  the  debtor  in  cases  of 
ineTitable  misfortune ;  and  this  has  been  parijcolarlj  the  case  in 
respect  to  insolvent  meicbants,  who  are  obliged  by  the  habits, 
the  pursuits,  and  tiie  enterprising  nature  of  trade,  to  give  and 
Teceire  credit,  and  encounter  extraordinary  hazards.  Bankrupt 
and  insolvent  laws  are  intended  to  secure  the  application  of  the 
effects  of  the  debtor  to  the  payment  of  his  debts,  and  then  to 
relieve  him  from  the  weight  of  then}.  (&) 

JiiB  »atitjaeii«n  of  the  damage*  ivstaiaed.  In  Hoot  v-  Watta,  1  Ld.  Bajm.  614,  Lord 
Holt  ii  made  to  eay,  that  la  replevin  for  cattle  wich  adkunc  dttintt,  damages  giTcn  for 
(be  cattle  will  change  the  property.  In  Ibe  tame  caie,  u  reported  In  Vi  Mod.  42S, 
he  M7(,  that  in  replevio  for  cattle  with  an  adhane  dtllTut,  and  judgment  for  damagea 
agaiutt  the  defendant,  by  paj/maU  thmqf,  tbe  property  of  the  dialreu  veats  in  him. 
The  American  cue*  leave  the  law  fn  equal  nncenalnty.  In  Curtia  c.  Groat, 
6  John*.  IBS  Oiterhoat  e.  Roberti,  8  Cowen,  43;  Prentiu,  J.,  in  Sandenon  e.  Cald- 
well, S  Aiken,  203;  Jone*  v.  M 'Neil,  2  Bailey  (S.  C),  466;  and  Walker  ».  Fanw- 
wonh,  Stipreme  Conrt  of  Tenneiaee,  September,  1844,  the  doctrine  ii,  that  a  recovery 
In  damage*  of  the  value  of  a  ipedflc  chattel  doe*  no^  of  itaelf ,  work  a  change  of 
title,  and  tratufer  it  to  the  defendant  or  hit  vendee,  without  latiafactiim  of  ttte  valve 
found.  This  la  the  better  doctrine ;  property  doe*  not  pas*  by  the  Judgment,  but 
only  by  Mtisfaotlon  of  the  Judgment ;  lo  it  li  adjudged  in  Sharp  u.  Gray,  0  B.  Honr. 
4,  that  a  Judgment  In  detinue  without  Mtiifactlon  doe*  not  change  the  right  of  prop- 
erty. On  the  uther  hand,  It  1*  declared  in  Mmrell  b.  Johnion,  1  Hen.  &  Mnnl  460; 
Floyd  f.  Browne,  1  Rawle,  121 ;  Hanh  d.  Ker,  4  id.  273;  Fox  v.  The  NorUiem  Lib- 
ertlea,  8  WatU  &  S.  lOT ;  Roger*,  J.,  hi  Merrick  Ettate,  6  Watu  &  8.  IT ;  Rogen  v. 
Mocm,  1  Bice  (S.  C.),  60 ;  and  Carlisle  r.  Bnriey,  8  Oreenl.  Seo,  [White  v.  Fhllbtick, 
6  GreenL  147,)  that  a  recovery  of  the  value  of  a  chattel  by  Judgment  devetta  the 
iriaiotiS  of  hla  title,  and  tranafen  It  to  tbe  defendant,  though  the  jadgment  be  not 
•adffled,  and  ban  bim  from  aiiertlng  hi*  title  In  any  other  action.  In  the  Am.  Haw 
Hag.  for  April,  1844,  there  ii  an  able  diecuailon  of  the  anthoritlei  and  of  the  legal 
pihidple*  applicable  to  the  qneatlon  of  the  "  tranifer  of  pergonal  property  by  Judg- 
ment;" and  In  Kings.  Uoare,  IS  M.  &  W.  4M,  it  wa*  adjudged,  after  a  full  diiciia- 
tkm,  tfaat  a  Judgment  agaiut  one  of  two^at  debtor*  la  ■  bar  against  the  other.  It 
la  otlwrwite  where  tbe  debt  i«  Joint  wtA  mirtral.  Tbe  right  given  by  the  Judgment 
without  latlinu^tion  merge*  the  Inferior  remedy  by  acUon  for  the  same  debt,  and  the 
■ame  molt  follow*  in  tort.  The  Mune  principle  of  taw  wa*  declared  Id  Ward  v. 
JohMou,  18  Bla**.  148 ;  Smith  v.  Black,  9  Serg.  ft  B.  14!  ;  and  Bobertaon  «.  Smith, 
18  Jobni.  469.  If  one  defendant  In  a  jourf  contract  and  action  can  plead  a  luffldent 
bar  aa  it  respect*  himself,  tt  will  avail  the  other  defendant ;  whereas,  in  tba  case  of 
a  joint  and  ttimal  contract,  an  un*atl«fled  Judgment  agiilnst  one  of  the  debtor*  is  no 
bar  to  a  subsequent  action  agabwt  tht  other.  The  case  in  Ihe  Supreme  Court  of  the 
United  States,  in  Sbeeby  v.  Handeville,  6  CmiKb,  268,  may  be  considered  as  having 
been  completely  ovemtled  by  our  American  authorities,  long  before  the  same  decision 
■gatawt  It  waa  made  in  tbe  English  Court  of  Exchequer.  See  Trafton  v.  United 
Stktei^  8  Stoiy,  046^  Cor  cnnflnnatlon  ot  tbe  case  of  King  v.  Hoare. 

(14  Inaolvency  neana  tbe  condition  of  a  person  unable  to  pay  fat*  debt*  aa  tbey 
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(1.)    Of  Bankrupt  and  Intotvent  Lawi. — The  ConstitatioD  of 

tlie  United  States  gave  to  Congreas  the  power  to  establish  DDifonn 
laws  on  the  subject  of  bsokruptcies  throughout  the  United  States. 
Bankruptcy  in  the  English  law  has,  by  long  and  settled  usage, 
received  an  appropriate  meaning,  and  has  been  con&ideFed  to  be 
applicable  only  to  DDfortunate  tratUn,  or  peraoDS  who  get  their 
livelihood  by  buying  and  selling  for  gaio,  and  who  do  certain 
acts  which  afford  evidence  of  an  intention  to  avoid  payment  of 

their  debts.  («) 
*  390  *  The  general  print^ple  that  pervades  the  English  bank- 
rupt system  is  equality  among  creditors  who  have  not  previ- 
ously and  duly  procured  some  legal  lien  upon  the  estate  of  the 
bankrupt;  and  in  order  to  attain  and  preserve  that  eqoality,  the 
bankrupt's  estate,  as  soon  as  an  act  of  bankruptcy  is  committed, 
becomes  a  common  fund  for  the  payment  of  his  debts,  and  he 
loses  the  character  and  power  of  a  proprietor  over  it.  (a)     He  can 

fall  dne,  or  In  the  ninml  conree  of  trade  and  bnmnen.  Deedi  of  compodtioii  with 
crediton  freqaenttyaTind  the  neixtrntj  of  a  resort  to  diachargea  under  bankrupt  and 
ioaolTeot  lawa.  Bj  theae  contracti,  the  creditor*  agree  to  accept  a  conpodlion  for 
their  debti,  on  a  part  of  the  whole,  and  discharge  the'  debtor.  Tbej  bave  been 
tenited  private  bankrnptcie*,  withoot  the  advantai^  attendlDg  a  r^ular  cotninia- 
aion ;  but  if  the;  are  maile  fairij,  and  in  good  faith,  and  ttrictlr  conducted,  thej  are 
valid  Id  oquit;  and  beneflctal  to  ail  parties.  See  the  case  of  Ex  partt  Tere,  and  note ; 
ih.  19  Vet.  OB.  A  creditor  who  does  not  agree  with  other  credilon  to  a  compoailion 
i«  not  bonnd ;  bnt  if  he  doea  consent,  an  agreement  in  derogation  of  the  comporitioa 
is  fraodutent  In  respect  to  the  other  creditors,  and  roid.  The  composition  binds  hini 
to  good  faith.  Greenwood  e.  IJdbetter,  12  Price  (Exdi.),  IBS;  Acker  v.  Fbonix, 
4  Paige,  306 ;  Jackman  r.  Mitchell,  13  Yes.  661 ;  Ex  parte  Sadler  t  Jackson,  16  id.  S3 ; 
Leicester  u.  Rose,  4  Gaat.  372 ;  Browne  e.  Stackpole,  9  N.  H.  478.  See  a  collection  of 
all  the  modern  cases  on  Ihe  subject,  PetersdorfTs  Abr.  ri.  tit.  Coinp.  with  Credilon, 
and  to  the  notes  added  to  the  case  of  Camber  c.  Wane,  1  Str.  426,  in  Smith's  Selec- 
tion of  Leading  Cases,  in  the  Tjaw  Librarj,  n.  a.  zxrli. 

(c)  2  Bl.  Comm.  266, 471,  The  Bankrupt  Act  of  6  Geo.  IV.  eolarged  the  desctip- 
Uoa  of  persons  subject  to  the  bankrupt  laws,  and  extended  it  to  petsons  following 
the  Tocation  of  "  Tjctuallers,  keepers  of  Imts.  taverns,  hotels,  or  coffee-faonses."  A 
bankrupt  means  a  broken  up  and  mined  trader,  according  to  the  original  significatiaa 
of  the  term ;  a  petson  whose  table  or  counter  of  bsslne**  1*  broken  up,  bemcui  nf<M. 
Siorr,  J.,  in  ETcreit  v.  Stone,  3  Story,  463. 

(o)  The  English  law  carries  the  lien  of  the  assignees  of  the  buikmpt  bat^  to  the 
time  of  the  act  of  bankruptcy  cotmnitled,  so  tliat  the  sheriS,wlioonj!.J&.  seize*  and 
•ells  the  goods  of  the  bankrupt  before  the  commission  issued,  but  after  the  act  of 
bankruptcy  committed,  and  without  notice  of  the  act  of  tiankraptcy,  become*  liable 
in  trorer  to  the  assignee*,  inasmuch  as  the  aiugnment  has  relation  back  to  the  act 
of  bankruptcy,  and  Test*  the  title  to  the  property  in  the  assignees  from  that  tSaio. 
Cooper  V.  Chitty,  1  Burr.  36 ;  Balme  b.  Hulton,  1  Cromp.  A  H.  362 ;  s.  c.  9  Hng.  471. 
This  last  decision  was  made  in  the  Exchequer  Chamber,  after  »  very  able  and  IcMVed 
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no  longer  give  any  preferencea  among  his  creditors,  and  tlie  race 
of  diligence  between  tbem  to  gain  advantages  is  wholly  iater- 
rtipted ;  and  if  the  bankrupt  acts  laizij  and  candidly,  he  will 
ultimately  be  relieved  from  imprisonment,  and  even  from  the 
obligation  of  his  debts.  Id  this  respect  there  is  a  maiked  differ- 
ence in  general  between  the  bankrupt  and  insolvent  laws,  £ar 
while  the  bankrupt  may  be  discharged  iroat  his  debts,  the 
insolvent  debtor  is  usually  only  discharged  &om  imprisonment. 
But  the  line  of  partition  between  bankrupt  and  icmolvent  laws  is 
not  BO  distinctly  marked  as  to  enable  any  person  to  say,  with  posi- 
tive precision,  what  belongs  exclusively  to  the  one  and  not  to  the 
other  class  of  laws.  It  is  difficult  to  discriminate  with  accuracy 
between  bankrupt  and  insolvent  laws;  and  therefore  a  bankrupt 
law  may  contain  those  regulations  which  are  generally  found  in 
iosolvent  laws,  and  an  insolvent  law  may  contain  those  which 
are  common  to  a  bankrupt  law.  (ft)  The  legislature  of  the  Union 
possesses  the  power  of  enacting  bankrupt  laws  ;  and  those  of  the 
states  the  power  of  enactiog  insolvent  laws;  and  a  state  has 
likewise  authority  to  pass  a  bankrupt  law.  (e)  But  no  state  bank- 
rupt or  insolvent  law  can  be  permitted  to  impair  the  obligation  of 
contracts ;  and  there  must  likewise  be  no  act  of  Congress  in  ex- 
istence on  the  subject,  conflicting  with  such  law.  (<2)     There  ia 

ditciiulon,  and  the  mle  WBi  coniidered  u  aettled,  u  It  had  been  tmiformlj'  recog. 
nixed  and  acted  upon  crer  lince  the  decision  under  Lord  Hainfleld. 

{»)  Mkrahail,  C.  J.,  in  Btnrgei  d.  Crownlnihleld,  4  Wheaton,  196. 

{e)  InMWent  laws,  qnite  coextenslTe  vilh  the  English  bankrupt  sjstem  in  their 
ot>enitiom  and  objects,  hare  not  been  nnfreqaent  in  our  colonial  and  state  l^M*- 
tion,  and  no  diatinction  was  erer  attempted  to  be  made  In  the  same,  between  bank- 
raptules  and  huolrencies.    StoiT**  Comm.  on  Const.  U.  8.  lii.  IS  UOO.J 

(d]  Stm^e*  B.  Crownlnshleld,  4  Wheaton,  12S.  Bee  also  Olbboni  v.  Ogden,  9  il. 
1»T,  S27.  23fi,  236 ;  Honston  v.  Mosre,  5  id.  84,  49,  G2,  64.  These  eases  hare  settled 
Sbe  doctrine  that  the  power  in  Coagntt  to  pau  baoknipt  laws  ii  not  eiclnaire,  bnt 
tiw  same  power  ma;  be  exercised  b;  the  state*  reapectiTelj,  nnder  the  rcstrictioaa 
■wbich  are  mentioned  In  the  texC  Jndge  Story  says  that  Judge  Washington  main* 
(alned  at  all  times  an  opposite  opinion  in  favor  of  the  power  tieing  eiclusiTs  in  Con. 
freet ;  and  he  says  that  his  opinion  was  known  to  hare  been  adopted  iy  at  Itait  am 
adur  e/"  tit  jndyti.  Story's  Comm.  on  the  Const.  1.  423,  note.  Since  the  passage  of 
the  Banlcrapt  Act  of  the  United  States,  in  1B41,  il  has  been  decided  that  a  sUte 
insolrent  act  may  exist  in  fuU  vigor  so  far  as  It  doei  not  Impede  the  operation  of  the 
bankrupt  law.  Thej  do  not  come  in  conflict  until  the  bankrupt  law  atlacfies  upon 
tbe  perMD  and  property  of  tite  bankrupt,  and  that  is  not  uutU  it  is  Judicially  ascer- 
tained that  the  pelltinnpT  is  a  peraon  enlilled  to  the  benefits  of  the  set,  b;  being 
declared  a  bankrupt  by  a  decree  of  the  court  Ex  parte  Ziegenfuas,  S  Ired.  (K.  C.) 
460.  This  case  ha*  been  0Terraled,«nd  I  tbiuk  rery  justly,  in  Gritwold  v.  Pratt, 
9  Met.  16,  where  It  was  adjudged,  that  while  a  bankrupt  law  of  the  U.  8.  i>  in  forei, 
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this  further  limitation,  also,  on  the  power  of  the  separate  states  to 

pass  bankrupt  or  insolvent  laws,  that  they  cannot,  in  the  exercise 

of  that  power,  act  upon  the  rights  of  citizens  of  other 

*  391    states,  (e)     At  present,  there  is  not  any  bankrupt  *  system 

in  existence  under  the  goveiumeot  of  the  United  States, 
and  the  several  states  are  left  free  to  institute  their  own  bankrupt 
systems,  subject  to  the  limitations  which  have  been  mentioned,  (a) ' 

it  deitrojt  the  ralidil}'  of  tbe  operation  of  a  *tate  iDMlvent  taw,  eTen  though  no  pro- 
ceedings be  had  uader  it  at  the  time.  The  one  lyalem  supetsedet  the  other,  for  tbej 
would,  in  their  proceedings,  be  repngnant  to  each  other. 

(<)  Ogden  D.  Sauuden,  12  Wheaton,  213. 

(d)  Congreu  puBed  an  act,  April  4,  ISOO,  eatablEihing  a  oniform  I7>tcm  of  bank- 
niptcy  tbrougliout  the  United  States.    The  act  wai  limited  to  Bve  jean,  and  from 

t  Bankrupt  Ad.  —  The  Dntted  Statet  or  chattels  wrongfully  taken  or  whbheld. 

Bankrupt  Act  of  IS6Txt  allows  anjr  per-  8a  may  a  claim  against  him  as  drawer, 

IDA  residing  within  the  Jurisdiction  of  the  indoner,  surety,  boil,  or  goarantar  iip<m 

United  States,  and  owing  provable  debts  any  bill.  lM)nd,note,  or  any  other  special^r 

amounting  to  more  than  three  hundred  or  contract,  or  for  an;  debt  of  another 

dollar*,  to  file  a  rolantary  petition,    £  II.  person,  may  be  proved  at  any  time,  what 

And  the  word  "person"  Includes  corpora-  his  liability  becomes  fli«d,  before  the  Bnal 

tions,  S48;  aliens, /nrsGoodfellow, SB.  R.  dlridend  is  declared.   8o  contingent  debts 

114 ;  and  married  women.  In  n  O'Brien,  may  be  claimed,  witli  a  right  to  share  in 

B.  R.  Sup.  38.      It  is  further  provided  the  dividends  if  the  contingency  bsppens 

Chat  any  such  person  wlio  shall  commit  before   Snal   dividend,  or   their  present 

CerCainspeciQed  Bctsof  bankrnptcy.shall  value  may  be  liquidated  and  proved  for. 

be  adjudged  a  bankrupt  on  Ibo  petition  of  Sureties  of   the  bankrupt,  and  the  like, 

creditun  the  aggregate  of  whose  provable  who  have  paid  any  part  of  tbe  debt,  may 

.  debt*  amount  to  at  least  two  hundred  and  prove ;  or  if  they  temi^n  liable,  and  the 

fifty  dollar*,    j  3ft    The  assignee  take*  creditor  does  not  proTe,  may  prove  in  hi* 

all  the  bankrupt'*  property,  real  and  per-  name  or  otlierwlse.     Rent  is  apportioned 

•onal.   including  property   conveyed   In  and  may  be  proved  for  np  to  the  time  of 

fraud  of  creditors,  rights  in  equity,  choses  bankruptcy.     So,  filially,  may   unliqu)- 

in  action,  patents,  patentrights  and  copy-  dated  damages  ex  omtractu  or  on  account 

rlgbts.  debts  and  liens  and  securitie*  there-  of  any  good*  or  chattel*  wrongfully  taken, 

for,  rights  of  action  for  property  or  injury  converted,  or  withheld.    S  19.    {90  pn>- 

to  property  or  arlaing  out  of  contract,  vldes  for  set-offs,  and  that  secured  cred- 

rights  of  redemption,  &c.,  but  subject  to  iters  shall  only  prove  for  the  excess  of 

considerable  exemptions  of  necessary  fur-  thetr  claim  oTer  the  security,  unless  they 

nitnre.  clothing,  &c.    %  14.    All  debts  due  releasetheirsecurity  to  the  assignee.   The 

from   the  bankrupt  at  the  time  of  the  bankrupt  U  subject  to  examination  at  all 

adjudicalinn  of  bankruptcy,  and  payable  timea    %  26.    In  the  distribution  of  asset* 

then  or  thereafter,  may  be  proved  against  the  following  claims  are  to  be  fir»t  paid  in 

his  estate,  in  the  latter  case  with  a  rebste  full  in  the  following  order:  1.  Expenses 

of  interest.     So  may  demands  for  goods  of  the  proceedings  for  the  custody  of  the 

x*  The  act  was  repealed,  except  aa  to  pending  case*,  by  atatut*  Jtuw  7,  167% 
.»  8t  at  L.  96. 
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Hie  objection  to  a  national  bankrupt  system  consists  in  the  dif- 
ficulty of  defining,  to  the  uatisfaction  of  every  part  of  the  country, 

thence  to  the  end  of  the  next  icuiDn  of  Congrew ;  bnt  the  act  wm  repelled  within 
th«t  period,  b;  the  Mt  of  December  19,  1808,  aitd  the  ijttem  wm  not  renewed  lutii 
IMl. 

An  effort  wu  made  In  CoDKreaa,  in  the  (pring  of  1840,  to  rec«t»bli»h  »  aniform 
^•len  of  bMnkropter,  and  the  anbject  receired  an  able  and  thiirougli  inventigation 
anddifCtiMlan;b*^ConBTeM  could  not  ttBree  on  the  principle*  of  tliei;s(em,  and  the 
effort  fniied.  The  lull  which  wai  report*^  and  debated,  enabled  debtor*  of  ever; 
dewTiption  and  ciau  to  talce  advantage  of  it  at  their  option,  and  to  be  tberebjr  com- 
pletel}'  diicharged  from  Elieir  debt*  wichont  tlie  cooperation  or  auent  of  anj  creditor- 
Pome  of  the  member*  of  Cnngrei*  were  oppD*ed  to  any  bankrupt  ■7*tein  on  the  part 
of  tiie  United  State*,  a*  It  would  enlarge  the  power*  of  the  federal  court*  to  ■  great 
extent,  and  lead  to  tlie  creation  of  a  crowd  of  i^cen  and  agent*  to  adminiiler  it,  and 
probably  to  much  abuae  and  corruption.  They  preferred  that  tlie  admin Iitration  of 
bankrupt  and  inaolrent  law*  *hoald  remain  with  the  ilale  goTemmenti.  The  com- 
pnl*OTj  prDce*a  of  bankruptcy,  at  tlie  indance  of  tlie  creditor,  wai  urged  by  other*  a* 
MMmtial  to  the  *y Item,  and  that  the  provision  ahonlderen  be  extended  *o  ai  to  include 
corporation*  initituted  under  tiate  anthority  for  banking,  manufactaring,  commercial, 
liuurance,  and  trading  pnrpoie*.  But  thia  laat  provl*ion  wa*  objected  to,  a*  mo«t  Inex- 
pedient, if  not  abaolnlely  beyond  the  purview  of  the  Conatitution.  It  wa*  apprehended 
that  inch  a  power  would  lead  to  infinite  abuae,  and  become  expenaive  and  extremely 
oppresaive,  and  would  tend  to  break  up  all  the  moneyed  and  bu^eea  institutlona 
seated  under  ttate  lawt,  or  render  the  power  of  control  of  them  mott  formidable  and 

property;  2.  Debt*  due  to  the  United  contractor*  or  otherwise.  |  33.  Thecer- 
8l»Te^  taxea  and  u«ea»raenla  under  their  tificateofdiacliargeUconclualve  evidence 
law* ;  8.  Debt*  due  to  the  *tate  In  wliidi  in  favor  of  the  bankrupt  of  the  fact  and 
the  proceeding*  are  pending,  taxes  and  of  the  regularity  of  the  dlachai^,  but 
Bsseasuient*  under  it*  lawa  ;  4.  Wage*  credilon  who  had  no  knowledge  of  fraud- 
not  over  $50  to  any  operative,  tlerk,  or  nlent  act*  on  the  part  of  the  bankrupt 
boiue  servant  for  tabor  performed  within  iufScient  to  avoid  the  diicliarge  are 
ux  month*  of  tha  (adjudication,  |  27)  allowed  two  year*  to  cooleat  it  on  the 
flrst  publication  of  notice ;  5.  All  debt*  ground  that  it  wa*  fraudulently  obtained, 
due  to  any  penon*  who,  by  the  law*  of  f  34.  Thi*  aeema  to  limit  the  *igniflcatlon 
the  United  Sutei,  are  eoiltled  to  pref-  of  S  29  that  the  diacharge  *hall  not  be 
erenoe.  J  iB.  No  diacbarge  U  to  be  valid  hi  certain  caae*.  See  Ferkin*  r. 
granted,  or,  if  gmnted,  to  be  valid,  if  Ghiy,  3  B,  E.  1^,  But  It  ha*  been  held 
the  bankrupt  haa  been  guilty  of  any  of  a  that  the  dUcharge  may  be  Impeached  col- 
long  •erin  of  enumerated  act*  of  fraud  or  laterally  for  want  of  jurlBdictlon,  (.  g.  on 
negligence.  (  89.  Moreover,  debt*  ere-  the  ground  that  the  creditor  impeacliiog 
atcd  by  ^e  fraad  or  embezzlement  of  the  it  had  never  been  properly  notified  of  the 
bankmpt.  or  bj  hi*  defalcation  ai  a  pnb-  bankruptcy  proceeding*.  For  they  are 
licofflcer,0T  whileactingin  anyflduciary  not,  like  admiraltj  proceeding*  in  nm, 
character  (7  Am.  I.  Bev.  32},  are  not  dia-  notice  to  all  the  world.  Bameas.  Moore, 
charged,  bnt  they  may  be  proved,  and  2  B.  R.  174.  See  UJII  e.  Robbina,  1  Mich. 
dividMd*  received  thereon.  Nor  does  N.  P.  306 ;  22  Mich,  476.  But  aee  Payne 
the  diacbarge  aSect  the  liability  of  other  r.  Able,  7  Bnah.  344 ;  Symond*  v.  Bame*. 
pereon*  liable  for  the  same  debt  a*  joint  68  He.  191,  caae*  In  which  there  wm  no 
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the  precise  class  of  debtors  who  can,  eoDsistmUj  with  the  ooasti- 
tational  jurisdiction  of  Congress  over  the  subject,  be  made  (b« 

dtuiKermu.  The  advoctWt  for  the  Ull  rontcDded  that  baukmptcj  ma  a  gmenl  tens, 
Rod  meant  failure,  and  wae  equally  apt>UcabU  to  all  penora  of  broken  fortnnet ;  tfaat 
Die  Coiutltution  was  not  intended  to  be  bound  to  the  English  lystem  of  bankrnplej, 
and  that  Congren  had  tke  same  power  as  the  British  Pariiunent  to  niend  tbe 
application  of  It,  and  tliat  it  might  and  ought  to  extend  to  all  clauea  of  lebton  who 
bad  become  dliaUed  and  orerwbelnied  tn  tbe  peculiar  and  aeTCre  caiaoutT-  of  tbt 
Umea ;  that  though  the  auent  of  at  least  a  majorttj  of  the  iredilara  to  the  debtor^ 
diacharge  waa  deemed  b;  Che  New  Tork  board  of  trade  to  be  essentiai  to  tbe  atahili^ 
of  credit,  the  righls  of  credittHv,  tbe  claims  of  Justice,  and  the  rqwtaliaB  of  the 
conntty.  it  was  insisted  opon,  as  a  compensation  for  this  omissioB,  tliat  the  operalioa 
of  theactwoald  benaeful  Eo  credihira,  ttiongh  the  debtor  ihonld  be  enaUed  to  obtain 
the  benefit  of  a  diacharge  withont  their  consent  or  action,  for  it  wotdd  pat  an  end  to 
the  pernicions  practice  of  giving  preference  among  creditor*,  and  enaUe  tbe  aaaeto 
of  tnsolTentB  to  be  dtstribaled  eqnallj  among  the  creditwi. 

The  bill  was  strongly  opposed  by  other  memben  of  Congrea*  on  comtitDtiaaal 
grounds  reaching  to  the  fnndamemal  principle*  of  the  bill.  It  was  contended  tiwt 
the  power  glren  to  Coofrress  to  eatabliah  uniform  laws  on  the  snbject  of  bankrupt^ 
was  one  inddental  to  tlie  regnlalion  of  commerce,  and  apidicable  only  to  merchams 
and  traders,  or  penons  ewentUlly  engaged,  In  rarioos  ways  and  awdes,  in  trade  aad 
commerce ;  that  the  term  "  bankruptcy  "  was  adopted  In  tbe  Constitvtioa  as  it  stood 
defined  and  settled  tn  the  English  law,  where  it  had  a  clear  and  deSnite  meui^ ; 
that  it  was  unirersally  taken  and  understood  in  that  amae,  ccntemporaneoosly  with 
the  adoption  of  the  Constitution,  and  it  receired  ttiat  practical  constraction,  and  nana 
other.  In  the  Bankrupt  Act  of  1600 ;  that  the  Englbk  bankrupt  laws  discharge  tte 

fraud.    See,  farther,  Corey  d.  lUpley,  SI  fonrtbs  in  Tatin  of  the  crediton  b  a^ 

Me.  60.     So,  It  has  been  held,  it  may  be  case  whoae  clabus  hare  been  proved  a»j 

tor  the  frauds  specified  in  S  29.    Beards-  reeolre  that  the  bankrupt's  estate  shall  he 

ley  D.  Rail,  S6  Conn.  2T0.    But  see  Ocean  wound  up  by  tmstees  under  the  directiaii 

Nat.  Bank  v.  Olcott,  46  N.  T.  12.     By  of  a  committee,  and  the  resototion  may  be 

5  36,  Intentional  preferetkcei  made  within  conflrmed  by  the  court  in  ila  diaetctkjN, 
tour  months  of  the  filing  of  the  petition  after  hearing.  There  is  no  proTision  Hke 
to  persons  hnving  claims,  *c..  against  the  that  of  the  Scotch  law,  which  oilows  tim 
haakrupt,  and  baring  reason  to  beliere  bankrupt,  after  the  creditors  hare  had 
that  he  la  JnsolTent,a»d  that  tbe  payment  time  to  look  Into  his  affairs,  to  offar  on 
or  pledge,  ftc.,  was  made  in  fraud  of  the  engagmnent  with  security  to  pay  a  oar- 
bankrupt  at^,  are  aroided.  So  are  dispo-  Uin  peroentage  of  the  demandatile  debOi, 
■itions  of  property,  Ac,  made  within  six  and  which  make*  thia  engagemcot.  If 
months  before  the  filing  of  the  petition,  assented  to  by  a  certain  proporttoB  of  tbi 
wit)i  a  riew  to  prerent  It  from  coming  to  creditors  In  number  and  rains,  diacharge 
the  assignee,  or  to  erade  any  of  the  pro-  the  debts  due  to  aU,  supersede  the  bonk- 
rlsions  of  the  bankrupt  act,  fte.  There  rnptcy,  and  entitle  the  bankrupt  to  a 
are  proristons  for  the  bankruptq'  of  part-  reconteyance  of  his  property,  the  <a- 
ner*  (}  8S|,  and  of  moneyed,  business,  or  gageoKnt  remaining  available  to  all  the 
commercial  corporations  and  J<dnt-stock  credilori  instead  o(  their  ftmner  rigfata. 
companiea.   5 ST;  /«TeBoaton,Banford,  Bell's  Comm.  ir.  6,  87.    See  tha  SagUsb 

6  Brie  B.  It.,  e  Blatclhf.   101.      Three     Bankruptcy  Act.  1899,  f  281 
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objects  of  it;  aod  in  the  grest  ezpeose,  delsj,  and  litigatioa 
which  have  been  found  to  attend  proceedings  in  baokruptoy ;  and 

tMukn^E  fiom  liii  dehU  and  contract!,  kod  were  eoercWe  on  the  dslitor,  and  put  Id 
ftclioi],  at  Clie  initaoce  of  crediton,  and  at  their  iiutanee  onlj  ;  that  the  proceeding 
wa«  for  the  equal  benefit  of  all  the  credlton,  and  Ita  jiutice  ani!  potiuj,  u  applicabl* 
t*  that  dau  of  debtor*,  were  founded  oo  tbe  pteoUarlj'  haiardooi  bntlneM  of  tntd* 
■ad  coBuneroe,  and  the  DAceMlt;  of  large  credits  to  luitaia  an  extentive  foreign  and 
domettic  trade ;  that  there  waa  a  marked  dtffereoce  between  bankrupt  and  Iniolrent 
lawi,  io  the  Jurisprudence  of  England  aad  of  America,  and  wbicli  had  l>t«n  recog- 
Diied  bf  the  Supreme  Court  of  the  United  Statet  (oidt  tupra,  860) ;  thai  inwirent 
b*ra  were  left  to  the  eognicance  of  the  indiridual  Mates,  each  of  which  had  iti  own 
•7*teni  of  inaolvent  laws,  «id  which  the  bill  before  the  houn  would  eotlrel;  iupec> 
•ede,  for  it  waa  In  fact  a  general  and  iweeping  inaolreot  law,  and  it  waa  apprehended 
tiiat  it!  operation  on  credit,  and  the  popular  itun  of  the  legal  and  moral  obHgatioDt 
of  eoDtracta,  wonld  be  diiaatioiw. 

The  effort  to  eatabliah  a  naUonal  bajikropt  law  waa  renewed  at  the  nest  teeatoo 
of  Congrera,  and  wa>  aucceMful.  An  act  of  Congrea*  "  to  ntabliah  a  uniform  if  •• 
tem  of  bankruptcj  throughout  the  Dnited  State*,"  wa*  paued  the  I9th  of  Augutt, 
IMl.  It  waa  declared  to  apply  to  all  pertoiw  whataoeTer  retidtng  within  the  United 
Statea,  who  owed  debts,  not  created  In  conteqaenoe  of  a  defalcation  aa  a  public  ofi- 
cer,  or  aa  executor,  adroioiairator,  guardian,  or  trnttee,  or  while  acting  in  an;  other 
llduciar/  character,  and  who  ahould  by  petition  on  oatii,  aetUng  forth  a  list  of  their 
creditors  and  an  Inrentorj'  of  their  propertj,  apply  to  the  District  Court  for  tha 
benefit  of  the  act,  and  declare  themselrei  unable  to  meet  their  debta  and  engafe- 
meats.  The  act  waa  further  declared  to  apply  to  all  penons  being  merchants,  or 
tuing  the  trade  of  merchandise,  and  all  retailers  of  merchandise,  and  all  bankers, 
factors,  brokers,  underwriters,  or  marine  Insurers,  owing  debts  to  the  amount  of 
|S,0(IO,  who  (honld  be  liable  to  become  bankrnpta,  upon  petition  of  one  or  more  of 
tbelr  creditor*  to  the  amount  of  9G00,  provided  tlKy  had  absconded,  or  fraudulently 
procured  tbemselres  or  their  property  to  be  attached  or  taken  in  execution,  or  had 
fraudulently  removed,  or  concealed,  or  assigned,  or  sold  their  property.  The  bank- 
rupt, when  duly  discharged,  was  declared  to  be  free  from  all  his  debts.  The  flrst 
yroTlslon  la  t  tweeping  iniolrent  law,  and  applies  to  all  debtora,  and  upon  thdr  own 
voluntary  application  ;  the  second  Is  conflneil  to  merchanta  and  traders,  and  the  act 
)■  pnt  In  operation  only  at  the  instance  of  the  eredllora.  The  numerous  details  of 
the  statute,  and  the  many  questions  which  were  talsed,  dlscnwed,  and  decided  In  the 
District  and  CSrcoll  Court*  of  the  United  State*,  In  the  execution  of  the  act,  cannot 
be  noticed  In  the  limited  space  allowed  to  this  note,  nor  would  they  be  any  longer 
interesting,  since  the  entire  statute  was  repealed  by  Congres*  on  the  Sd  of  Harcb, 
1S43.  The  provision  la  the  Bankrupt  Act  which  rendered  it  a  general  intolveot  act, 
and  was  the  one  almoet  exclu^vely  in  operation,  gave  occasion  to  serious  doubt* 
whether  It  wa*  wltbla  the  true  constmotion  and  purview  of  the  Constitution,  aiul  It 
wa*  that  branch  of  the  *tatute  that  farougfat  the  system,  and  I  Ihink  Justly,  lnt» 
irtneval  discredit  and  eondemnatlan,  and  led  to  the  repeal  of  the  law.  In  the  caae  of 
Kniuler  *.  Kolian*.  and  of  Sackett  d.  Andross,  6  Hill  (N.  Y.),  SIT,  S9T,  the  constitn. 
Uonallly  and  construction  of  the  Bankrupt  Act  of  Congnss  of  1841  were  largely 
Aaeussed,  and  it  was  held  that  the  volmtarg  as  w^  aa  the  other  bnocb  of  the  act 
wa*  eomtltmloDal.  and  applied  as  well  to  debts  eteated  bejin  a*  afttr  It*  passage. 
Mr.  Jotlloe  Brooson,  In  a  very  elaborate  opinion,  dksmted  from  both  of  thoae  prop*' 
rittoN.    And  Judge  Well*,  of  the  U.  S.  Dlttriet  Conrt  of  Miitowi,  tn  the  caae  of 
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in  the  fl^  more  grevions  abuses  and  fraud  which  the  system  leads 
to,  notwithBtaoding  the  vigilance  and  integrity  of  those  to  whom 
the  administration  of  the  law  may  be  committed.  To  show  the 
subtlety  of  the  English  distinctione  on  this  suhject,  it  may  be 
here  observed,  that  a  &rmer,  a  grazier,  or  drover,  cannot,  from 
their  occupations,  be  bankrupts,  for  the  statute  of  5  Geo.  II. 
c.  80,  exempted  them ;  and  yet  if  a  farmer  buys  and  sells  apples, 
or  potatoes  or  other  produce  of  a  farm,  for  gain,  or  manufactures 
btick  for  sale,  and  becomes  a  dealer  in  such  articles,  he  becomes, 
like  any  other  trader,  subject  to  the  English  bankrupt  laws.  (A) 
So  a  farmer  who  hecomes  a  dealer  in  horses,  for  the  sake  of  gain, 
or  an  inn-keeper,  who  sells  liquor  out  of  his  house  to  all  customers 
who  apply  for  it,  will  become  an  object  to  the  bankrupt  laws. 
The  question  turns  upon  the  person's  common  or  ordinary  mode 
of  dealing  in  the  case,  and  whether  there  be  any  trading  cairied 
on  ultra  his  particular  calling,  as  farmer,  grazier,  or  drover,  (c) 
If  a  man  exercises  a  manufacture  from  the  produce  of  bis  own 
land,  as  a  necessary  or  usual  mode  of  enjoying  that  produce,  he 
is  not  a  trader  ;  but  if  the  produce  of  his  farm  be  merely  the  raw 
material  of  a  manufacture,  and  that  manufacture  not  the  neces- 
saty  mode  of  enjoying  his  land,  he  is  a  trader.  ((2)  And  if  a 
person  use  the  profession  of  a  scrivener,  receiving  other  men's 
money  or  estates  into  his  trust  or  custody,  he  is  a  trader,  liable 

to  the  Bankrupt  Act  of  6  Geo.  IV.  c.  16.  And  with 
*  392   respect  to  the  *  infirmities  of  the  English  bankrupt  system, 

which  has  been  the  growth  of  upwards  of  two  centuries, 
and  been  constantly  under  the  review  of  Parliament,  and  matured 

Edward  Klein,  2  N.  T.  Legt.1  Obserrer,  185,  titer  a  ystj  faU  coraldentlaD  of  th« 
■abject,  alio  decided  tiimt  tbe  proTlaloD  in  the  act  ot  Congreu  of  1S41,  for  the  di>- 
charge  of  a  voluatani  debtor  from  hii  debta  and  fntnre  acqnlaitioiu,  without  pa; meol 
or  Mienl  ot  hii  creditor!,  was  nnconititutionid. 

lb)  Mifo  V.  Archer.  Sir.  618;  Welti  n.  Parker,  1 T.  R.  84. 

(c)  Patman  n.  Tauglian,  1  T.  B.  672 ;  Bartholomew  v.  Sherwood,  ib.  note;  BolUMi 
V.  Sowerb7.  11  Eait,  ST4;  Wright  v.  Bird,  1  Price  Ex.  SO. 

(d)  Weill  V.  Parker,  1  T.  R.  84.  A  planter  who  gaiaa  hy  the  railing  of  crope  hy 
■lare  labor,  and  who  hai  a  taw  mill  and  brick  yard  ai  an  appendage  to  a  logar 
I^ntalion,  in  which  he  makei  for  «ale  plank*  and  bricka,  ii  not  a  iradrr  withia  tlw 
bankrupt  law  of  Louisiana  of  1826.  Foucher  d.  Kli  Credilon,  7  La.  426.  In  Patten 
t>.  Browne,  7  Tannt.  409,  thia  distinction  wai  taken,  that  if  a  farmer  bay*  an  article, 
with  the  dirtct  object  of  making  a  profit  npon  the  re*ale  of  it,  he  it  a  tnder  within 
the  bankrupt  lawi;  but  If  purcliawi  be  made  at  onci'f/ory  to  tiie  more  profltaUe  occn- 
pation  of  the  farm,  and  expenditure  of  the  procednn  of  it,  and  mixing  It  with  tiw 
produce  for  that  porpow,  iia  li  not  a  trader. 
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by  tlie  taleuta  and  experienofl  of  a  sucoeBaion  of  diBtioguished  meii 
in  cbancery,  we  may  refer  to  the  observations  of  Loid  Eldon, 
vhea  be  succeeded  to  the  great  seal,  in  1801,  who  took  the  ear- 
liest opportnuity  to  express  his  strong  iodiguatioQ  at  the  fraudM 
committed  under  cover  of  tliat  system.  He  i-emarked,  (a)  that 
the  "  abuse  of  the  bankrupt  law  van  a  disgrace  to  the  country, 
and  that  it  would  be  better  at  once  to  repeal  all  the  statuted,  than 
to  BufEer  tbem  to  be  applied  to  such  purposes.  There  was  nu 
mercy  to  the  estate.  Nothing  was  less  thought  of  than  the  object 
of  the  commission.  Aa  they  were  frequently  couducted  in  the 
country,  they  were  little  more  than  stock  in  trade  for  the 
commissionerB,  the  assignees,  and  the  solicitor."  (() 

The  respective  states,  as  we  have  already  seen,  may  pass  bank- 
rupt and  insolvent  laws.  The  power  given  to  the  United  States 
to  pass  bankrupt  laws  is  not  exclusive.  This  is  now  established 
by  judicial  deciaions ;  (c)  and  the  exercise  of  the  power  residing 
in  the  states  to  pass  bankrupt  and  insolvent  laws  does  not  impair, 
in  the  sente  of  the  Constitution,  the  obligation  of  contracts  made 
posterior  to  the  law.  (d)  The  discharge  under  a  state  law  is  no 
bar  to  a  suit  on  a  contract  existing  when  the  law  was  passed,  nor 
to  an  action  by  a  citizen  of  another  state,  in  the  courts  of 
the  United  States,  *  or  of  any  other  state  than  that  where  *  SdS 
the  discharge  was  obtained.  The  discharge  under  a  etate 
law  will  not  discharge  a  debt  due  to  a  citizen  of  another  state  who 
does  not  make  himself  a  party  to  a  proceeding  under  the  law.  (a) 

(a)  e  Vw.  1. 

[i>)  The  Engiiih  tanlcTupt  (jBtem  hu  been  much  improved  bj  the  itaCute  of  [0] 
Ceo.  IV.  c  16,  which  waa  the  consoIldatioD  of  nil  tbe  previoui  itatute*  of  bankruptcy, 
and  bj  tbe  act  of  1  &  2  Wm.  IT.  c.  56.  Tbe  improTemenCi  bare,  of  course,  giien 
more  umplidly  and  uniformity  to  the  code,  and  rendered  it,  in  seTeral  reipecti,  mora 
remedial.  The  ijitem  has  been  thoroaghlj  illuttrated  by  the  treatiie*  of  Eden, 
Archbold,  and  Warrand.  On  the  other  hand,  the  bkakrapt  law  of  Scotland  ii  mM 
to  hnre  attained  great  excellence,  by  a  Blow  and  gradual  conrte  of  improTement, 
tuggeited  in  tbe  coorae  of  practice,  and  with  the  aid  of  combined  wlidom  of  lawyen 
of  profound  knowledge,  and  mercbanti  of  large  riewg  and  great  experience.  Bell'a 
Comm.  L  17.  The  French  law  of  bankruptcy,  in  the  commercial  code,  i*  laid,  bf 
M.  Dajdn,  to  be  compUned  of  eqnally  by  bankrupia  and  by  their  creditor*. 

(e)  See  tupra,  390,  note  (c). 

(d)  Tbe  parties  to  a  contract  are  inppoted  to  make  the  eontraet  in  reference  to  the 
*xi*lag  law*  in  relation  to  the  mbject-matter,  and  the  law  itwlf  becomes  a  part  of  the 
contract.    Belcher  adt.  Commluionen  of  the  Orphan  Home,  2  HTord  (S.  C),  S3. 

(a)  Sturgei  b.  Crowninahield,  t  Wheaton,  122;  Ogden  v.  Saunden,  12  id.  218; 
Bntynard  t>.  Manhall,  8  Pick.  194;  CUy  v.  Smith,  S  Petera,  ill ;  8  Story,  Cotnin. 
ConaLTT.S.  2&2'25a;  Norton  e.  Cook,  9  Conn.  8U ;  Fugli  b.  Bnatel,  2  Bladtt  (Ind.) 
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It  will  only  t^rate  npon  cootracts  made  vithin  the  state  between 
its  own  citazens  or  suitors,  subject  to  state  power.  The  doctrine 
of  the  Supreme  Court  of  the  United  States  in  Ogden  v.  Saumdert 
is,  that  a  discharge  under  the  bankrupt  law  of  one  country  does 
not  affect  contracts  made  or  to  be  executed  id  another.  The 
municipal  law  of  the  state  is  the  law  of  the  contract  made  and  to 
be  executed  within  the  state,  and  travels  with  it  wherever  tb« 
parties  to  it  may  be  found,  unless  it  refers  to  the  law  of  some 
other  country,  or  be  immoral,  or  contrary  to  the  policy  of  the 
country  where  it  is  sought  to  be  enforced.  This  was  deemed  to  be 
a  prindple  of  universal  law ;  and  therefore  the  dtschaige  of  the 
contract,  or  of  the  party,  by  the  bankrupt  law  of  the  country 
where  the  contract  nas  made,  is  a  discharge  everywhere.  (6)  ^ 

8M;  Woodhnll  r.  Wsgner,  B«ld<r.  C.  C.  299;  Browne  >>.  SUckpok,  fl  N.  H.  47a. 
8ee  al»o  tupra,  1. 422. 

[b]  Ogden  B.  Sftimden,  12  WheatOD,  213;  we  aJio  Stnrse*  '.  CnwidtMliicId, 
4  Id.  122;  M'MniuiD.M'Nrill.ib.209;  Le  Roy  e.  Crowninthield,  2  UMon.  161, 163; 
Pngh  r.  Buuel.  2  Blaukt  (Ind.)  8M.  And  leeComm.  [ante  r]  i.  419-422;  LonI  Suir*» 
Injlitutiona,  f.  note  a,  p.  4,  b;  I.  6.  Uore,  the  editor  of  the  edition  of  1832.  TUi 
edition  of  thai  autboritatire  work  of  I^ord  Stur  u  rendered  retj  raloablo  bj  ttM 
Botes  and  illutntioDt  of  tba  learned  editor.  It  ia  equaU?  well  ealAbliibed  that  the 
ditcharge  of  a  cootract  hy  the  law  of  a  place  vbnv  the  contnct  wai'not  made,  or  to 
be  perfomied,  will  not  be  a  dUcharge  in  *ny  other  coontry.    In  Phillipi  e.  Allan, 

8  B.  A  C.  477,  the  discharge  of  an  {Qaolrent  debtor  bj  a  Scotch  court  wai  hdd  Co  be 
BO  defcDCe  to  an  action  brongbt  in  England,  b;  an  Engliih  •abject,  for  a  debt  eo*- 
trauted  in  England ;  bat  the  rule  would  bare  been  different  i(  the  creditor  bad  cooie 
in  for  hii  JiTidend  under  the  Scotch  law,  or  the  debt  had  been  contracted  in  Scot- 
land. The  same  nie  wai  declared  In  Van  Raogli  r.  Tan  Andale,  S  Cainea,  16i 
and  it  hai  repeatedly  been  recognized  in  Engtand  and  Scotland,  aa  wdl  aa  in  thli 

)  But  tee  i.  422,  n.  I.  x'    A  debt  con-  acta  done  in  the  colonj  wat  held  to  dia- 

tracted  and  payable  in  England  to  one  charge  and  avoid  a  right  of  action  In 

domiciled  there  hai  been  held  not  to  be  England  in  Pliillipa  v.  Ejre,  L.  B.  6  Q.  B. 

affected  bj  a  coliHiial  disch&rge.   Bartiej  1,  30;  and  an  EngUah  diMiharge  or  *a 

n.  Hodgea,  1  Be«t  A  S.  875;  a.  &  30  L.  J.  English  composition  deed  conuudng  a 

Q.  B.  8G2.    But  it  is  otherwise  of  one  con.  covenant  not  to  sue,  and  equlTklent  bj 

traded  and  payable  in  the  colony  grant-  the  En^iah  Uw  in  effect  to  a  diacbarge. 

ing  the  dlKsharge.   Gardiner  v.  Honghton,  ma;  be  pleaded  to  a  preTwaa  Canadiaa 

9  B.  A  S.  T48.  A  ctdonlal  act  dischai^ng  debt  in  a  Canadian  oourL  EUit  >l 
and  avoiding  an  obUgation  cr  ddiOo  tor  VHenry.  L.  B.  6  Q.  B.  2!8l 

x>  Neither  a  Unkrapt  nor  an  InsoWent  within  the  jurisdiction  is  InmaterUL  One 

dbcharge  bars  debt*  contracted  to  per-  state  hu  no  power  to  discliarge  debts  doe 

soot  ontiUe  t))e  jaiisdiction  of  the  tJnlled  citizen*  of  another  state.     HcDoogall  >. 

States  or  of  the  state  respectively.    And  Page,&5  Vt.  187 ;  Bedell  e.  Scrulon,  54  Tt. 

hwoold  seem  that  the  fact  that  tlM  con-  403;  HiUsB.Carilon,  74Me.  156;  Oontt 

tract  was  made  and    to  be  performed  sey  v.  Wood,  130  Mat*.  G03. 
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Hiere  is  not  any  bankrupt  law,  technically  eo  called,  existing  in 
New  York ;  bat  there  is  a  permanent  insolrent  law,  enabling 
eveiy  debtor  to  be  diacha^ed  from  all  his  debts  npon  the  terms 
aod  in  the  mode  prescribed.  The  fii-st  general  insolvent  law  of 
New  York  was  passed  in  the  year  1784,  and  atterations  and 
amendments  have  from  time  to  time  been  made,  until  the 
system  attained  all  Uie  coofflsteney,  provision,  *  and  im-  *  894 
provement  that  the  nature  of  the  subject  easily  ad- 
mits, (a) 

Insolvent  laws  prevail  throughout  the  Union,  and  constitute  a 
system  of  an  important  and  interestiDg  character,  and  subject  to 
diversified  modifications,  for  the  relief  of  the  debtor.  In  the 
states  of  Maine,  New  Hampshire,  Virginia,  and  Kentucky,  they 
are  confined  to  the  relief  of  debtors  charged  in  execution.  In 
New  Jersey,  Delaware,  Maryland,  Tennessee,  North  and  South 
Carolina,  Qeoi^a,  Alabama,  MissisBippi,  and  Illinois,  the  insol- 
vent laws  extend  to  debtors  in  prison  on  mesne  or  final 
*  process.  In  Massachusetts,  New  York,  Connecticut,  •  395 
Rhode  Islutd,  Pennsylvania,  Ohio,  Indiaua,  Missouri,  and 
Louisiana,  they  are  still  more  extensive,  and  reach  the  debtor 

mimtTT'.  B«e  Dong.  170;  1  H.  Bl.  698;  3id.  6Mi  1  Esit,e,11;  S  Id.  124 ;  Lewb 
c.  Own,  4  B.  &  Aid.  064;  2  Belt's  Cotmn,  BW-mi;  WoodhnU  e.  Wagner,  Bitld. 
a  C.  U.  S.  age ;  Van  Hook  F.  Whitlock,  SS  Wend.  48. 

(a)  WltlireapMt  to  tbeoperatlon,  value,  and  policy  of  the  general  lyiteni  of  tntol- 
T«nt  law.  It  ii  obterved,  b^  tbe  chaDCcUor  and  judges  of  tbe  Supreme  Court  of  New 
York,  In  a  report  made  hj  them  to  tbe  legiilature.  January  22, 1819,  In  purtnanoe  of 
■  WDCUTTent  retolution  of  the  two  hoatea,  that,  "judging  from  their  former  expert* 
•nee,  and  from  obeerration  la  the  conrae  of  their  judicial  dulle*,  they  were  ot  opinion 
that  tbe  intolTent  law  wai  the  eource  of  a  great  deal  of  fraud  and  perjury.  They 
were  spprehentlTe  that  the  evil  wai  incurable,  and  anwe  principally  from  the  In- 
flrmi^  inherent  in  every  inch  lysLem.  A  permanent  biaotTent  act,  made  expreuly 
for  the  relief  of  the  debtor,  and  held  up  daily  to  hii  rlew  and  temptation,  had  a 
powerful  tendency  to  render  him  heedleea  in  the  creation  of  debt,  and  carelew  ai  to 
payment.  It  Induced  him  to  place  hi>  hope*  of  relief  rather  In  contrivance*  for  hit 
dliehai^  than  in  increased  and  severe  exertion  to  perform  his  duty.  It  held  out  an 
easy  and  tempting  mode  of  procuring  an  absolute  release  to  the  debtor  from  hit 
debts ;  and  the  system  Iwd  been,  and  bUU  was,  and  probably  ever  must  be,  from  tbe 
Tery  nature  of  It,  productive  of  incalculable  abuse,  fraud,  and  perjury,  and  greatly 
injurious  to  the  pnbUc  morals."  See.  on  this  subject.iupra,  1.419-422.  It  was  stated 
by  the  chief  justice,  in  giving  the  opinion  of  tbe  Supreme  Court  of  the  United 
Statea,  In  Stnrges  p.  Crowninthield,  4  Wheaton,  123,  that  the  Insolvent  laws  of  most 
of  the  state*  only  discharge  the  person  of  the  debtor,  and  leave  his  obligation  to  pay, 
out  of  bit  future  acquisitions,  in  full  force.  The  Insolvent  Act  of  Maryland,  of  1774, 
nbjected  to  the  former  debts  of  the  Insolvent  hli  future  acquisitions  by  descent, 
gift,  devife,  bequest,  or  Id  a  course  of  distribotlon.    Bee  S  Harr.  4  J.  61. 
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whether  in  or  oat  of  prison,  (^a)  The  inaolTent  lam  of  New  ToA 
enable  the  debtor,  with  the  assent  of  two  thirds  in  valne  of  lus 
creditore,  sod  on  the  doe  disclosure  and  anrrender  of  big  propertj, 
to  be  discharged  tern  all  bis  debts  contracted  wiihin  the  state, 
subsequently  to  the  pasuug  of  the  Insolvent  Act,  and  dne  at  the 
time  of  the  asngnment  of  his  property,  or  contracted  before  that 
time,  though  payable  afterwards.  (£)  The  creditor  who  laises 
objeotioiu  to  the  insolvent's  discharge  is  entitled  to  have  bis  alle- 
gations heard  and  determined  by  a  jury.  The  insolvent  is  de- 
prived of  the  benefit  of  a  discharge,  if,  knowing  of  his  insolvency, 
or  in  contemplation  of  it,  be  baa  made  any  assigtrment,  sale,  <» 
transfer,  either  absolute  or  conditional,  of  any  part  of  his  estate, 
or  has  confessed  judgment,  or  given  any  security  with  a  view  to 
give  a  preference  for  an  antecedent  debt  to  any  creditor.  («)    The 

(a)  Tbe  aUtntn  of  ConnecliL-at,  Ohio,  New  Jenej,  PeumrWaiiia,  IIUik^.  Korth 
Cui)liD»,Tcnaeuee,GeorBU,BDd  Muwniri,for  tbe  relief  of  inaolTent  debton,  pi  odIj 
to  ^ichKrge  ■■><]  exempt  Ibe  penon  of  the  debtor  from  impiMonment.  StBtnta  of 
ConnecticDt,  1S38,  p.  210;  SutDta  of  Ohio,  1S31;  Sutnte*  of  Illinoic,  lasS;  R.  L. 
of  UUwnn,  1B36;  Prince's  Dig.  of  Stmlutn  of  Georgia.  2d  ed.  1837,  p.  S87,S9«: 
PuTdon'>Dig.of  Peiin.Li)ri,GM;  Elmer'g  Dig.  265 ;  B. S. of  Ne«  Jmej,  1847,  tit. 0, 
c  1, 2,  S,  4,  conUiiw  tbe  whole  ijitem  of  pnnisioDi  for  tbe  relief  of  debtots.  Noftb 
Carolina  R.  S.,  i.  320 ;  Sutale  Lawi  of  Tcnoenee,  p.  S90.  Thli  ii  nnderitood  lo  be 
tbe  limilatioD of  iniolTent  lawi  in  tbe  greaterniunber of  the  italea.  See atfmi, L 4SI. 
The  tKW  iiMalTenI  law  of  Hanacbnaetta  wai  paaaed  in  1638,  graotinK  ■  oaatdeto 
discharge  to  deblon,  whether  in  or  oat  of  priwtn,  vbo  complj  with  iti  pTOTWow. 
The  aptdication  for  relief  maj  be  made  hj  ibe  debtor,  or  bj  certain  of  bti  acdilof*. 
It  applka,  of  oonrae,  onlj  to  cootracla  made  inbaeqaent  to  ill  panage,  and  K  ra- 
temble*,  ID  *eTeral  of  ill  featorei,  the  United  Stalea  Bankrupt  Act  of  IBOO,  and 
appeara  to  be  caolioiialj  and  wUrl7  digested.  See  afra,  628,  note.  In  TcnnoDtt  it 
ia  eren  a  coa«tilational  proriiion  that  the  debtor  ahall  not  be  coatinned  In  jaiaaD 
where  there  ii  not  a  itrong  prenimplion  of  frand,  after  delirering  up  and  anigninft 
btiuifidt,  all  hi*  eiUIe  for  the  lue  of  1u>  crediton. 

[b)  Law*  of  N.  T.,  April  12,  1813;  Febniarr  28,  1817;  Febmarj  20, 1833;  and 
April  9,  183.^  Under  the  En^idi  InaolTent  Debtor'a  Ai.t,  the  diacharged  inaolrent 
becomci  liable  to  a  •nret;.  who  payi  for  him.  after  hii  diicharge,  an  annnlty  doe 
bef(m.  Abbot  r.  Broere,  6  Bin^am,  N.  C,  698.  The  imoWent  Uwi  of  New  Toifc 
bare  been  redigeiled  and  amended  by  the  N.  T.  ReTlaed  Sutatea,  iL  16-23 ;  IM  Iha 
iMolrent  Act  of  April  12, 181S,  la  declared  to  be  )■  font,  althongb  cooKilidated  in 
Ibe  ReTiwd  Statntea,  ii.  15-231  See  N.  T.  R.  S.  lii.  647.  Vt  appean,  notwithita tid- 
ing that  dictum  nf  the  leritert.  that  tbe  General  IniolTent  Act  of  1813,  and  all  the 
act!  ammding  the  lame.  are  in  force  oh/jp  m  a  vtrf  mad^fitd,  if  in  ant/  drgnt ;  Im 
nnder  the  General  RepeaUnB  Act,  N.  Y.  R.  S  iii.  133,  aec  IIG,  and  lb.  154,  lec.  6411^ 
■o  much  of  the  InwlTen  Act  of  181-1,  and  the  acli  amending  it,  aa  are  not,  and  abo 
that  are  coiMolidaled  and  re&Htcted  in  the  Reviied  Suiatea,  arc  repealed  t  The  lyi- 
tcm  hai  been  impn)*ed  by  more  effectual  proriiloni  againit  fr«nd  anil  abiue. 

|c)  N.  T.  RcTlwd  Slatntc*.  U.  20.  >ec.  24.  By  the  lawi  of  Loai*i«na.  an  inaolTent 
debtor  cannot  gire  pnfeRnaB.     Hodge  v.  Morgan,  14  Martin  (La.J,  01.     B;  iht 
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discharge  applies  to  all  debts  founded  upon  contracta  mad^within 
the  state,  or  to  be  executed  within  it ;  and  &om  debts  due  to 
petsous  resident  withia  the  state  at  the  time  of  the  publication  of 
notice  of  the  application  for  a  discharge ;  or  to  persons  not  read- 
ing within  the  state,  but  who  united  in  the  petition  for  his  dis- 
charge, or  wlio  accept  a  dividend  from  his  estate.  The  dischat^e 
likewise  applies  to  all  liabilities  incurred  on  contracts  made  after 
January  1, 1830,  by  making  or  indorising  any  promissory  note  or 
bill  of  exchange  prior  to  his  assignment,  or  incurred  by 
reason  of  payments  by  any  other  party  "  to  the  paper,  made  •  896 
prior  or  subsequent  to  the  assignment.  The  discharge 
likewise  exonerates  the  insolvenl  from  arrest  and  imprisonment 
thereafter,  upon  all  debts  existing  prior  to  the  asmgnment.  Any 
frAud  whatever,  in  relation  to  any  proceedings  under  this  statute, 
or  its  requisitions,  reudeni  the  discharge  null  and  void,  (a) 

IiuotTent  Act  of  PennjlTsnla,  of  16th  Jniw,  1SS8,  the  InMlvcnt  debtor  ti  drprired  of 
the  benefit  of  the  ut,  if  It  appean  that  ^e  InaolTencj  aroM  from  loMei  hy  gimb- 
ling,  or  by  the  purchate  of  lotterj  ticketi. 

{a}  N.  T.  BerUed  Statatei,  li.  16-23.  The  fraud  that  goes  to  defeat  the  reUet, 
tinder  tbe  lnioI*cnt  \mwt  of  Penniytrania,  it  the  fraodalent  concealment  or  eonvej- 
ance  of  the  eitale.  and  not  the  fmndulent  meani  by  which  the  InaaWent  acquired 
ponesaion  of  propen;,  uor  hit  onprinclpled  and  extravagant  «a«te  of  it.  Caie  of 
Benney.  I  Aihm.  2SI.  In  England,  bj  tlie  itatntei  of  1  Geo.  IV.,  3  Geo.  IV.,  and 
fi  Geo.  IV.,  the  lyatem  of  their  Inwlvent  lan«  vu  new  modelled  and  gre^tlj  Im. 
proved,  and  placed  under  the  JuriadlcCion  of  the  inioWent'i  court.  The  Iniolvent  act* 
in  England  were  conaolidated  by  ilatute  7  Geo.  IV.  e.  G7,  and  freatlj  amended  by 
atatnte  of  1  ft  2  Vict.  c.  110.  Thef  apply  to  persona  in  actual  cnatody  for  debt,  and 
the  eatate  li  reited  in  aarigneet,  and  tbe  pritoncr  or  hli  credlton  may  petition  for  an 
order  to  reit  hb  estate  in  utlgiicet.  Tbe  main  object  of  the  last  itatnte  wai  lo 
aboliih  impriaonment  for  debt  m  mrtn*  pnetu,  except  where  frand  can  be  ihown.  It 
it.  Id  many  of  Iti  proTitlont,  unalogaua  to  their  bankrupt  tyatera.  Voluntary  pief- 
erencea,  by  the  Inaolvent,  before  or  after  Impriaonment,  are  declared  ft«ndnleot. 
Far  debtt  fraudulently,  ImproTidently,  or  malidondy  contracted,  and  for  damaget 
ariaing  upon  torti,  or  auti  er  ddicto,  the  tnaolvent  it  liable  to  ckne  Impritonment,  aod 
to  b«  deprived  of  hia  diicharge  for  a  period  not  exceeding  two  yean.  The  dltchat^ 
only  protecii  the  perton  from  tmprlionnient,  and  doe*  not  protect  the  fntnre  acqnM- 
dont  and  property  of  the  debtor;  and  the  act  enables  tlie  creditor  to  reach  auch 
property,  whether  In  the  f  unda,  or  extiting  In  dkan  »  mA'an,  or  held  in  tmat.  In 
18M,  by  7  ft  8  Ticl.  c.  OS,  the  Kngllth  iniolvent  law  wm  farther  meUorated  and 
improved.  Impriaonment  In  execution  was  by  ttatnie  aboliihed  aa  to  all  debta  not 
exceeding  £20 ;  and  every  debtor  may  be  rcleaaed  from  hfa  debtt  upon  aurrender  of 
hit  property,  and  wlUiout  any  impritonment,  be  hit  debta  of  whataoerer  amoont,  If 
he  appllet  for  the  beoeDt  of  the  act  while  at  liberty,  and  before  execution.  Tbe 
atalgnment  of  the  debtor's  property  Include*  all  hit  ettate,  real  and  penonal,  »t  home 
and  abroad,  which  Ii  retted,  or  which  may  In  fntnte  revert,  deacend,  or  come  to  him, 
by  pnrchate,  wlU,  or  otherwlae,  t^Jbn  ht  thtdl  Aom  ebtaiiud  fit  ^nal  srdar  of  ditdtargt, 
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•397  *(2.)  Of  Bankrupt  and  Intohettt  Lam*  duehargimg 
from  Jmpritonment.  — Tbei-e  are  other  provisinos  beloi^- 
iag  to  the  iowlvent  Bystem  which  are  exclnsivelj  applicable  to 
impritoned  debtore,  who  may,  in  all  cases  &ee  from  fraud,  be  dis- 
chai^ed  from  pritson,  and  exempted  from  future  arrest,  without 
the  hazard  of  any  constitutional  objection.  Imprisonment  is  no 
part  of  the  contract ;  and  simply  to  release  the  prisoner  does  not 
impair  the  obligation,  but  leares  it  in  full  force  against  his 

and  alaoaU  debt*  due  to  hSm  before  anch  order  (wearing  appAnelibeddrngiUid  imph- 
menti  not  exce«diDg X20,  excepted).  It  wai  furtlier  declared,  that  after  the  flnal 
order  tu  be  given  on  the  fair  larrender  of  hii  property,  Ikt  Jalurt  acquired  pnperiy  oj 
tkt  Ablor  KKB  nut  IB  be  fajben.  But  mucb  conplalnl  it  made  in  England,  bj  merclianta 
and  trader*,  agalnat  the  operation  of  tbeir  bankrupt  and  inolTCDt  law*,  as  being  a 
fruttful  (onrce  of  fraud  and  abnie;  and  the  trae  cante  of  the  evil  ii  taid  to  be  the 
abolition  of  arrest  on  meine  prooeai.  It  la  proposed  to  restore  aireat  on  meme  prt»- 
ceM,  guarding  it  earefol]/  againit  abnae.  A  lall  for  that  pnrpou  waa  introduced 
into  Parliament  in  1S46.  It  is  likewise  proposed  in  the  Eogtiih  discusaloni,  aud  with 
ranch  planiibflitj,  if  Dot  rcMon,  to  abolish  all  procesa  against  goodi  and  chattdi^ 
Bxxpt  in  batkruplcg,  and,  as  a  sabslitute,  to  extend  tlie  bankrupt  laws  to  all  ciacssa 
a/"  lUilon.  See  the  London  Law  Review  for  NoTember,  18M,  t.  87-90,  where  the 
subject  ti  considered  at  large.  See  1.  422,  as  to  the  eOeot  of  the  kssm  bonsrvia,  in  the 
etrit  law,  and  to  which  our  insolrent  laws  are  BDalogaos.  Tlie  learned  comntentatgr 
on  the  Partidas  (Greg.  Lop.  GL  8),  as  cited  in  a  note  to  the  Institute*  of  the  Cinl 
Law  of  Bpaln  by  Asso  and  IManuel  {b.  2,  tit  11,  c  3,  sec.  2,  n.  49),  says  that  the  fatnre 
acquirement*  of  the  debtor  woald  not  be  liable  under  the  eaaio  bonaniia  in  liie  case 
of  a  eomptJtoiy  eesskiii,  and  in  any  case  sufflcient  must  be  left  for  tbe  debtor  to  lire 
upon,  H  igeat. 

The  laws  of  tlie  indiridnal  slates  on  tlieanbjectof  btnkraptand  ImoWent  debtor* 
have  hltlterto  been  unstable  and  fluctuating;  but  Ihey  will  probably  be  redigetted, 
and  become  more  stable,  since  the  decisions  of  the  Supreme  Conrt  of  tbe  United 
States  hare  at  last  defined  and  flxed  tbe  line  around  the  narrow  enclosure  of  state 
jurisdiction.  The  commisaloDer*  appointed  to  rerise  the  (3*11  Code  of  FeDnsyWania, 
in  their  report,  in  Jannary,  ISSG,  pp.  62,  6S,  complalo,  In  strong  lenns,  of  the  exist- 
ing state  of  things.  Congreas  will  not  exert  their  constitutional  power,  and  psM  a 
bankrupt  law,  and  no  state  can  pass  a  bankrupt  or  Insolvent  law,  except  so  far  as 
regards  their  own  citixens  j  and  even  then,  only  In  tclation  to  contracts  made  after 
tbe  passage  of  the  hiW.  Foreign  creditors,  and  creditors  in  other  state*,  cannot  b« 
barred,  while  stale  creditors  may  be.  The  former  preserre  a  perpetual  Iten  on  aflcf 
acquired  property,  except  so  far  aa  the  statu  lea  of  limitations  interpose.  State  bant 
mpc  and  Insolvent  laws  cannot  be  cherished  under  such  ineqnaliliea,  A  difBculty 
exists  In  Massachusetts  iu  respect  to  their  attachment  and  lasolrent  law*.  Tlie  pt«- 
cess  of  attachment  of  the  goods  of  the  debtor  on  meene  process,  hi  that  atate,  hat 
existed  since  1789,  but  their  insolvent  law  dlssolTes  tbe  attachment,  on  the  debt«r 
being  placed  under  the  operation  of  that  system,  either  by  his  volnotaiy  act  or  by 
the  act  of  bis  creditors,  and  which  system  alms  at  equal  distribntiou  among  tbe  cred- 
itor*. Creditors  suing  iu  the  federal  court*  are  said  to  hold  Iheir  attachment*  without 
having  than  diaaolred,  as  they  are  in  the  slate  courts  by  tbe  force  of  the  pravisim 
in  tlidr  insolvent  system.    The  Law  Beporter  for  Harofa,  ISU,  TiiL  Hi. 
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property,  (a)  •  The  English  process  of  eiecution  igainat  ■  898 
the  bod;  (and  which  we  have  genenlly  foltowed  in  this 
country),  is  intended  to  confine  the  debtor  until  he  satisfies  the 
debt.  It  is  not  a  satisfaction  strictly,  but  a  means  to  procure  it; 
Uiough  the  language  of  the  writ  directs  the  defendant  to  be  im- 
prisoned to  tat^fy  the  plaintiff  for  his  debt,  (a)  In  Scotland, 
the  imprisonment  on  execution  is  avowedly  to  enforce  payment 
and  the  discovery  of  funds ;  and  it  does  not,  like  the  English 
imprisonment,  preclude  an  execution  ooncarrently  gainst  the 
property.  The  Scottish  law  of  imprisonment  for  debt  is  slow, 
cautious,  and  tolerant  in  its  operation.  (6)  In  this  country,  the 
progress  oi  public  opinion  is  rapidly  tending  to  enlarge  the 
remedies  gainst  property,  and  to  abolish  imprisonment  for  debt, 
except  where  the  judgment  is  founded  npon  tort,  misfeasance, 
or  fraud,  (c) 

<a)  Memo  >.  Haile,  13  Vheston,  870;  HantwU,  C.  J.,  4  WhMton,  8D1 ;  Been 
>.  Hsn^lon,  9  Pelan,  339.  The  latoWmt  Iftw  of  Ke«  York,  in  iu  kpplkftUoa  to 
Impriaoned  debton,  mud  u  it  exUled  prior  to  April,  18S1,  mad  April,  1840,  miMj  b« 
wen  in  tbe  N.  Y.  RevUed  Suinte*,  ii.  24, 30.  But  linoe  impriUDnieiit  for  debt  in 
New  York  ii  im>«  eMMiliftHjr  abriltbed,  •  detail  of  tbe  proviikuu  of  tliat  ■j'stem  ii  no 
longer  reqaiitte. 

{a)  Impriiooment  on  eo.  as.  la  no  extingulibtMnt  of  a  lien  by  mor^ge  for  the 
•ame  debt.  Davit  «.  Batline,  3  Rmm.  &  M^.  TO.  It  om  uid  b;  the  conrt,  in  Sir 
William  Herbert'!  cam  (3  Co.  11),  that  at  eomninn  Uit,  and  prior  (o  the  lUtnlei  td 
Hen.  IIL,  Bd.  L  and  III.,  the  bodjr  of  the  debtor  wai  not  Uable  to  execation  lor 
debt,  except  in  casei  of  Injnriei  aocampaoied  with  force,  and  for  the  king'i  debia. 
Sir  William  Bladcstone,  UL  SSI,  hu  followed  that  opuiioa,  and  Sir  Francli  PalgraTe, 
who  haa  examined  with  ^reat  reaeanUi  tbe  Anglo-Sazon  imtilutiiHu,  safi  that  m 
nrcat  <tf  tbe  peraoa  wai  allowed  at  conmon  law,  except  wlien  JiuliOed  bj  a  breaoh 
of  tbe  peace,  or  a  oenlempt  of  the  king'*  authorltj.  Tiie  AB(il».Saioa  or  Teutonio 
Uw  gave  a  diitriiigaa  on  neglect  to  otiej  a  •nmmoiN,  by  which  the  defendant'!  gooda 
and  chatteli  were  seized  a*  pledgee  to  compel  hb  aabtnii^n  to  tbe  jadfrneiit  of  tba 
fltnirt.  Rin  and  Progreii  of  tbe  EngUih  Commonwealth,  L  181.  But  this  poaition 
appean  from  Braclon.  and  from  tbe  fablory  of  legal  pmgren  ai  detailed  b;  Mr. 
Iteerea,  to  be  nnfonnded,  if  we  coniider  tbe  coMinen  law  a<  it  exiited  ai  eailf  aa  tbe 
reign  of  Henry  111.  Sir  F.  Falgrare  n fen  to  Uie  Anglo-Saxon  common  law.  Brao- 
ton,  MQ,  441 ;  3  Reerea'i  Hiitory  of  En^iih  Law,  4S9,  44a 

t,b)  1  Bell'i  Comm.  7  ;  2  id.  537. 

\e\  In  Kew  York,  b/  tbe  act  of  April  26, 1B?1,  &  800,  and  wliiofa  went  into  open- 
lion  on  March  1,  18S3,  amat  and  impriaonmeut  on  ciril  proceaa  at  law.  and  on 
exeontion  in  equity  founded  upon  conlract,  were  aboliibed.  The  proriilon  under 
that  act  waa  not  to  apply  to  any  pertOD  who  ihould  hare  been  a  non-mident  of  the 
•tate  for  a  month  precediBg  (and  even  thl*  exception  waa  alwUahed  by  tlte  act  of 
April 3S)  ISM);  nor  t« proceeding*  aa  for  a  oootevipt  loeaforoeelTllreaiedle*;  nor 
to  aedon*  for  floea  and  penaltie* ;  nor  to  *nlt»  foaoded  in  torta,  T  Hill  (N.  C),  678; 
Bor  on  pcamiaee  to  marry ;  or  for  moneyi  collected  by  any ; tibUc  ottoer;  w  far 
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*  399        *  The   aseigDment  of  the  insolvent  passes  ill  bia  in- 

terest, legal  and  eqaitable,  ezistiog  at  the  time  of  execat- 

mttcondnct  or  neglect  fo  office,  or  In  sd;  protesuonal  eniplojment.  The  plaintill. 
however,  in  an;  luic,  or  upon  any  judgment  or  decree,  may  apply  to  a  judge  for  a 
wttrrtnt  to  arrest  the  defendant,  upon  aftdavit  Kating  a  debt  or  demand  doe,  lo 
more  llian  960;  and  that  the  defendant  U  about  to  remoTe  [nvpert/  out  of  the 
juriidiction  of  the  coart,  with  Intent  to  defraud  his  crcdilon ;  or  that  he  haa  prop- 
crt;  or  righti  in  action  which  be  fraudulently  conceals ;  or  public  or  corporate  stock, 
nione;,  or  evidences  of  debt,  which  lie  unjustly  refuses  to  apply  to  the  payment  of 
the  judgment  or  decree  in  favor  of  the  plointlS ;  or  that  he  has  assigned,  or  U  about 
to  assign  or  dispose  of  his  property,  with  inlent  to  defraud  bia  irediton;  or  lias 
fraudulently  contracted  the  debt,  or  Incurred  the  obligation  respecting  which  the  soil 
is  brought.  If  the  judge  shall  be  satisfied,  on  due  examinadun,  of  the  truth  of  the 
charge,  he  is  to  commit  the  debtor  to  jail,  unless  he  complies  with  certain  preseribcd 
conditloiu,  or  some  one  of  them,  and  which  are  osculated  for  the  security  of  the 
plnlntiO's  claJni.  Hor  is  any  eneciiiion  against  the  body  to  be  iMoed  on  jutiices' 
judgments,  except  in  cases  euenclally  the  same  with  those  aliove  stated.  To  be  ■ 
resident  of  the  Blate  within  the  meaning  of  the  act  of  I83t,  It  was  held  that  the  per 
son  must  have  a  fixed  abode,  and  an  intention  to  remain  and  settle,  and  not  to  be  i 
transient  visitor.  Frost  n.  Briabin,  19  Wend.  It.  But  tlila  def^ion  ceases  now  to 
be  of  any  application,  inasmuch  as  the  exception  itaelf  is  repealed.  By  the  Kew 
York  act  of  1846,  c.  IfiO,  the  defendant  is  liable  for  Imprisonment  a*  in  actions  for 
wrong,  if  he  be  sued  and  judgment  pau  against  him  In  actions  on  cODlracti  for 
moneys  received  by  him  (and  it  applies  to  all  male  penonsl.  In  a  fidaciarif  cliaiaeler. 
The  legislature  of  Maaaachusetia,  in  1884  and  1842,  essentially  abolished  arrest  and 
Imprisonment  for  debt,  unless  on  proof  that  the  debtor  was  about  to  abacond.  As 
early  as  1700,  the  constitution  of  Pennsylvania  established,  as  a  fundamental  priDd- 
pie,  that  debtors  should  not  be  continued  in  prison  after  surrender  of  thrir  estates  in 
the  mode  to  be  prescribed  by  law,  unless  in  cases  of  a  strong  presumption  of  fraud. 
In  February,  1819,  the  legislature  of  that  state  exempted  women  from  arrest  and 
imprisonment  for  debt ;  and  this  provision  as  to  women  was  afterwards  applied  in 
New  York  to  all  civil  actions  founded  upon  oontract.  (N.  Y.  Revised  Sutuies,  ii.  £1S, 
428.)  A  proviiion  to  that  effect  had  been  recommended  to  the  legislature  bj  the 
chancellorand  judges,  in  January,  1819.  Females  were  flnt  exempted  fmn  imprison- 
ment  for  debt  in  I^uisiana  and  Mississippi ;  and  imprisonmetil  for  debt,  in  all  caaea 
free  from  fraud,  ii  now  abolished  in  each  of  tliose  states.  The  commls^net*  fai 
Pennsylvania,  in  their  report  on  the  Civil  Code,  in  Januaiy,  1886,  recunmended  that 
there  be  no  arrest  of  the  body  of  the  debtor,  on  mesne  process,  without  au  affidavit 
of  the  debt,  and  that  the  defendant  na*  a  non-resident,  or  about  to  depart  without 
leaving  sufficient  property,  except  in  cases  of  force,  fraud,  or  deceit,  verifled  by 
affidavit  This  suggestion  was  carried  into  effect  by  the  act  of  the  legisUtnre  uf 
Pennsylvania  of  July  12, 1842,  entitled,  "  An  Act  to  aliollah  imprisonment  (or  debt, 
and  to  punish  fraudnlent  debtors."  In  New  Hampahire,  imprisonment  on  mesne 
process  and  execution  for  debt  existed  tinder  certain  qnallflcations,  until  December 
2D,  IB40,  when  it  was  abolished  by  slatole,  hi  case*  of  contract  and  debts  aecminf: 
after  the  first  of  March,  1841.  In  Vermont,  itnprisonmeot  for  debt,  on  contracts 
made  after  first  January,  183S,  is  abolished,  as  to  rerident  dtiMoa,  unless  there  be 
evideiKe  that  tiiey  are  about  to  abscond  with  their  property ;  so,  also,  the  eiceptioo 
tn  MIssUrippt  applies  to  cases  of  torti,  frauds,  and  meditated  eoncealmenC,  or  fraud- 
■lent  diapodlion  of  property.    Laws  of  MiMlssippI,  by  Alden  &  Van  IlneMO,  188B, 
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ing  the  *  BSBignmeiit.  in  any  estate,  real  or  personal ;  but  *  400 
no  contingent  interest  passes,  nnless  it  shall  become  vested 

pp.  611,  613,  ei5,  916.  In  Connecticat,  ImpriBoninent  for  debt  on  conlnct  ii  abol- 
Uied,  except  Id  the  ntuall;  excepted  cue«  of  fraud,  &c.,  b;  etitute  of  Jutie  10, 1S42. 
Id  Indians  (R.  S.  1638],  pritnn  banndt  for  dcbton  are  declared  to  be  coextemive 
irtth  the  coirntj.  Thli  ii  reducing  imprUonment  to  the  mere  ear  tl  pnOtrmi  nil.  In 
Alabama,  bj  itatnte  of  IM  Febraar;,  1839,  imprUonment  for  debt  i«  abolUbed,  except 
in  caaei  ol  fraud. 

In  TennelBce,  by  gtatute  of  1S31,  c.  40,  and  of  Januarj,  1840,  no  ea.  *a.  can  Issue 
to  imprison  far  debt,  nlthout  an  affidavit  that  the  defendant  I*  abont  to  remove,  or 
hairMnoTed,hii  property  beyond  the  jnrlidiction  of  the  court,  or  that  he  haifraodo- 
lentlj'  courejed  or  concealed  it.  A  timilar  taw  wai  passed  In  Ohio  and  in  Micliigan,  in 
1B38  and  1839.  The  power  of  iQipriBonment  for  debt,  in  caies  free  from  fraud,  leemt 
to  be  fast  going  into  annibiUtion  In  this  country,  and  it  li  considered  ei  repugnant 
to  faumanilj,  policj,  and  Justice.  In  addition  to  the  «tat«a  of  Haatachnsettt,  New 
Hampshire,  Vennont,  Connecticut,  Ne«  York,  New  Jei«ej,  FenniylTanla,  Michlft«n, 
Ohio,  Tennessee,  Miisisilppi,  Louisiana,  and  Alabama,  already  mentioned,  imprisoa- 
ment  for  debt  is  abolished  in  Delaware,  Florida,  Wisconsin,  and  Iowa,  with  the  uatuJ 
exception  of  all  or  most  of  the  cases  of  contempts,  fines,  and  pentdtlcs,  promises  to 
maiT7,  moneys  collected  by  public  officers,  misconduct  In  office,  and  frauds.  By  the 
new  constitution  of  New  Jersey,  In  1844,  Imprisonment  is  sbolished  in  actions  for 
debt,  or  on  any  Jiidgment  upon  contracts,  unless  in  cases  of  fraud.  But  imprisonment 
for  debt  is  sill!  retained,  under  mitigated  modifications.  In  Maine,  Rhode  Island,  Mary- 
land, Virginia,  North  and  South  Carolina,  Georgia,  Arkansas,  Kentucky,  Missouri, 
Illinois,  Indiana,  and  the  District  of  Colombia.  See  Kinne  on  Imprisonments  for  Debt, 
New  York,  1B42 ;  Aot  of  Congreas,  March  S;  1843,  c.  98.  The  constllotion  of  lUiode 
Island  of  1842,  and  wliluli  went  into  operation  in  May,  1843,  declares  that  the  person 
of  a  debtor,  where  there  is  not  strong  presumption  of  fraud,  ought  not  to  be  contloued 
in  prison  after  lie  has  dellTered  up  his  property  for  the  benefit  of  lili  creditors.  An 
kctof  Congress  of  14th  January,  1341,  abolished  imprisonment  for  debt  under  process 
in  the  federal  courts,  in  all  cases  in  which,  by  the  laws  of  the  state  In  which  (be  court 
!■  held,  tnch  imprisonment  has  tieen  abolished.  In  1838,  an  act  was  passed  by  the 
British  Parliament,  1  &  2  Vict.  c.  110,  alulishing  imprisonment  for  debt  on  mesne 
process,  except  under  special  order,  when  the  debtor  is  about  to  abscond,  and  requir- 
ing the  remedies  against  property  to  be  exhausted  before  it  can  be  permitted  on  flual 
process.  TheeiecuClon  against  the  debtor's  property  reaches  llie  wliole  proflts  of  the 
real  estate,  instead  of  a  moiety  as  ttcfore;  and  money  or  bank  notes,  checks,  bills  of 
escbange,  promissory  notes,  (peclaltlcs  and  other  securities  for  money,  may  l>e  taken 
anjierifadia.  So  slocks,  funds,  or  annuities,  or  any  slock  or  shares  in  any  public 
company,  may  be  altaclied  for  the  payment  of  the  judgment  creditor.  The  creditor 
has  full  power  over  all  the  debtor's  property,  and  the  latter  is  also  liable,  as  before, 
to  eventual  imprisonment  on  executioiL 

But  it  la  nnderRtood  that  the  English  commissioners,  appointed  to  Inquire  into  the 
laws  aDecting  Imnkrtipts  and  insolvents,  have  recently  (1840)  made  an  Interesting 
report  on  the  subject,  In  widch  Ihey  condemn  as  unjust  and  impolitic  the  existing 
laws,  holding  the  future  acquired  property  of  Insolvent  debtors,  who  are  discharged, 
liable  for  their  preexisting  debts ;  and  they  recommend  that  this  distinction  tietween 
the  operation  of  bankrupt  and  insolvent  laws  be  abolished ;  and  also,  ttiat  imprison- 
ment  for  debt,  on  final  process  by  ea.  m.,  except  in  ipeciat  cases,  b»  alio  abolished. 
In  IMi,  tbe  csMW  twwrtOT  act  was  Introduced  Into  the  BritUb  ParilaoMnt,  bgr  I«rd 
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within  three  years  after  mnking  tJie  assignment,  and  tuen  it 
passes,  (fl)  y' 

This  I  apprehend  to  be  the  general  effeut  of  the  assignment,  in 
every  state,  and  under  the  English  law.  Possibilities,  coupled 
with  an  interest,  are  assignable,  but  not  hare  possibilities,  such 
as  the  expectancy  of  an  heir.  (A)  The  assignment  does  not  affect 
property  held  by  the  debtor  in  trust ;  (c)  nor  does  the  assign- 
ment  by  the  insolvent  husband  affect  the  property  settled  to  the 
separate  use  of  the  wife,  free  and  clear  of  her  husband,  (d)  It 
has  been  repeatedly  held  that  the  insolvent's  discharge  applied 
only  to  debts  existing  when  the  petition,  inventory,  and  schedule 
of  debts  were  presented,  and  not  so  as  to  cover  debts  contracted 
between  that  time  and  the  time  of  the  discharge.  The  distinction 
is  founded  on  obvious  principles  of  justice ;  for  the  computation 
of  the  amount  of  the  debts  and  creditors  is  founded  upon  the 
inventory  and  schedule  aecompanying  the  petition,  and    the 

assignment  and  discharge  relate  to  them,  (e)     It  is  Hke- 
•  401    wise  the  general  policy  of  all  insolvent  •  laws  to  distribute 

the  property  assigned  ratably  among  all  the  creditors,  sub- 
jeet,  nevertheless,  to  existing  legal  liens,  and  priorities  existing 

BronKliam,  aboHihlng  Tirtanllj  the  practice  of  impriioniDeiit  for  debt  In  Aprfl, 
1844,  Lord  Cottenham  introduced  a  bill  into  tbe  Hoiue  of  Lorda  for  aboltihtng  mttoetj 
impritontnent  for  debt  on  racnae  procen  and  on  execntlon,  Id  cs*p«  free  from  ffkod 
or  violence ;  and  that  tbe  discharge  of  iniolTenta,  ai  well  ai  banknipta,  ihonid  pi«. 
tect  an  after-acqaired  property.  It  wax  during  the  Samnile  war  that  the  Romaii  law 
wa»  paued  prohibiting  penonal  ilar^ry  for  debt,  and  confining  the  credltoi'i  irtoedgr 
to  the  property  nf  the  debtor :  bnt  the  hwolrent  debtor,  nerertheleM,  forfeited  M  hii 
political  riphci.    Dr.  Arnold's  Ri(t  of  Rome,  ti.  2T7. 

(a)  V.  Y.  Reriied  Slatutet,  U.  21.  Tbe  English  bankrupt  law*  bare  a  mme 
extensive  and  strict  opemtlon  upon  the  bankrnpt'i  property ;  for  the  Mrignment, 
whencTer  iniide  by  the  coram isaioner,  operates  bj  rtlaliim  so  far  as  to  cany  to  tbe 
MrignecR  all  the  property  which  the  bankrupt  had  at  the  time  of  the  coinnitBsion  of  an 
act  of  bankruptcy.  Vidt  tapra,  900.  n.  The  bankrupt  is  incapable  of  alhcting  hb 
estate  by  any  act  of  his,  after  an  act  of  bankruptcy,  thoagh  before  the  Issidng  of  tfw 
couimisilan.    Smallcombe  e.  Bruges,  13  Price  Kxch.  136. 

(i)  Cariton  b.  Lei([hton,  3  Merir.  667;  Coniegys  b,  Vasie,  1  Peters,  IM.  MO. 

(c)  Rip  v.  Bank  nf  New  Tork,  10  Joiuia.  68 ;  Dexter  p.  Stewart,  T  Johns.  Ch.  SS; 
Tates  V.  Curtis,  6  Mseon,  80. 

(if)  Adamson  k  Armitage,  Cooper's  Eq.  2SS ;  WagsMtT  «.  Sniltli,  0  Ve*.  620.  8m 
Mr.  Ingraham's  View  of  tlie  Insolvent  Laws  of  Pennsylvania,  2d  ed.  238-2ST. 

(<)  Ernst  D.  Sclaccaluga,  Cowp.  627;  Pease  v.  Folger,  14  Mass.  964;  ITNeflly*. 
Richardson,  4  Cowen,  607 ;  Ingraham  on  Insolvency,  IBS,  1B9. 

y  As  to  what  actions  of  tort  paat  to  MdguM,  Me  Neonaa  w.  Orton,  34  Wk. 
SGQ;  IHUaid<>.CoUiDi,iK>Gratt.M>. 
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berore  the  aasigDment ;  (a)  and  unclei  the  New  York  inBOlveDt 
laws,  a  creditor  eannot  become  a  petitioDiDg  creditor  in  respect 
to  any  debt  Becured  bj  a  legal  lien,  unless  he  previously  reliu- 
qnisbes  that  lies  for  the  general  benefit  of  the  creditors.  (() 

(S.)  Attaehmenta  against  Property.  —  The  case  of  absconding 
and  absent  debtors  may  be  referred  to  this  bead  of  insolvency. 
The  attachment  law  of  New  York  (like  insolvent  acts  and  the 
acts  for  tbe  relief  of  debtors  from  imprisonment)  is  a  legal  mode 
by  which  a  title  to  property  may  be  acquired  by  operation  of 
law.  (0)  When  the  debtor,  who  ia  au  inhabitant  of  New  York, 
absconds,  or  ia  concealed,  a  creditor  resident  within  or  out  of 
the  state,  to  whom  he  owes  one  hundred  dollars,  or  any  two, 
to  whom  be  owes  one  hundred  and  fifty  dollara,  or  any  three,  to 
whom  he  owes  two  hundred  dollars,  may,  on  application  to  a 
judge  or  commissioner,  and  on  due  proof  of  the  debt  and  of  the 
departure  or  concealment,  procure  his  real  and  personal  estate  to 
be  attached  ;  and  on  due  pablic  notice  of  tbe  proceeding,  if  the 
debtor  does  not,'  within  three  months,  return  and  satisfy  the  cred- 
itor, ot  appear  and  offer  to  contest  the  fact  of  having  absconded, 
or  offer  to  appear  and  contest  the  validity  of  the  demand,  and 
give  the  requiaite  security,  then  trustees  are  to  be  appointed, 
who  become  vested  with  the  debtor's  estate ;  and  they  are  to 
collect  and  sell  it,  and  settle  controversies,  and  make  dividends 
among  all  bis  creditors  in  the  mode  prescribed.  From  the  time 
of  the  notice,  all  sales  and  anaignments  by  the  debtor  are  declared 
to  he  void.  ((2)  If  the  debtor  r^ides  out  of  the  state,  and  is 
indebted  on  a  contract  made  within  the  state,  or  to  a  creditor 
residing  within  the  state,  although  upon  a  contract  made 
elsewhere,  his  property  ia  liable  to  be  attached  and  *  sold  *  402 
ill  like  manner ;  but  the  trustees  are  not  to  I>e  appointed 
until  nine  months  after  public  notice  of  the  proceeding,  (a)     Per- 

(a)  Thit  la  tbe  ca*e  in  moat,  Kud  perhaps  now  Id  all,  t^  lUtet,  thongh  eqnalit;  of 
distribution  wM  undenlood  not  io  exiat  aome  few  yeari  pait  la  Haioe,  New  Hamp- 
■hire,  and  Vermont,  and  that  the  race  of  diligence  among  crediton  wai  kapt  np. 

(i)  N.  T.  ReriMd  Statntea,  iL  86,  46j  Haith  v.  Qibbea.  4  H'Cord.  & 

(c)  N.  T.  BeTised  Sutatea,  ii.  S-14.  Tbe  provisiana  of  the  atatate  are  minute 
and  full  of  details,  and  a  general  outUne  only  ia  giren  in  the  text  See  also  N.  T. 
Slatnte  of  Maj  B,  1845,  c.  153,  amending  the  aame. 

{d)  The  oolong  act  of  New  Brunswick  transfers  to  tlie  trnateet  all  rights  to  action 
<tf  tbe  debtor  ezlating  at  the  time  of  their  appointment.  EltchioE.  Boyd,  Kerr  (N.B.), 
384. 

(a)  The  penonal  repreaentatlTea  of  a  deoeaacd  debtor  are  not  liable  to  be  pro- 
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ishable  goods,  other  than  veasels,  when  attached  nnder  the 
AbscondiDg  Debtor  Act,  may  be  immediately  sold  and  converted 
into  money ;  and  if  the  sheriS*,  under  the  attachmeot,  seises 
property  claimed  by  third  persons,  he  is  to  summon  a  jury,  and 
to  take  their  inquisition  as  to  the  title  to  the  property  claimed. 
If  any  Ameiican  vessel  belonging  to  the  debtor  be  attached  under 
these  proceedii^s,  it  may  be  released  on  the  claimant  of  the 
vessel  giving  security  to  pay  the  amount  of  the  valuation  of  the 
vessel  to  the  trustees  or  to  the  debtor,  as  the  case  may  be  ;  and 
if  it  be  a  foreign  vessel,  claimed  by  a  third  person,  the  attaching 
creditor  must  give  security  to  prosecute  the  attachment,  and  pay 
the  damages,  if  it  should  appear  that  the  vessel  belonged  to  the 
claimant. 

It  has  been  decided  that  a  creditor,  having  an  unliquidated 
demand  resting  in  contract,  is  a  creditor  within  the  Absconding 
Debtor  Act,  and  competent  to  apply  for  the  attachment.  (&}  It 
was  formerly  held,  that  the  creditor  who  instituted  proceedings 
^iunst  an  absconding  debtor  must  be  a  resident  within  the 
state  ;  (c)  but  the  statute  declares,  that  any  creditor,  residing  in 
or  out  of  the  state,  shall  be  deemed  a  creditor  within  the  act,  and 
he  may  proceed  by  attorney.  Under  the  former  statute  laws  of 
New  York,  the  process,  by  attachment  did  not  apply  in  case  of  a 
foreign  creditor  against  a  debtor  residing  abroad,  and  whose  debt 
was  not  contracted  within  the  state,  (d)  The  same  provision 
still  exists  under  the  new  revised  statutes.  Any  creditor  may 
proceed  i^inst  an  absconding  or  concealed  debtor,  being  an 
inhabitant  of  the  state,  or  against  any  non-resident  debtor, 

•  403    if  the  contract  was  made  in  New  York  ;  but  if  •  the  con- 

tract was  made  elsewhere,  then  the  creditor  must  be  a 
resident  of  the  state,  (a) 

ceedeti  agalnat  under  th«  attachinenl  laws  in  Tfew  Tork.  Jacksoa  v.  Waliwoitlt, 
1  Johu.  Cu.  ST2 ;  In  the  matter  of  Hon],  0  Wendell,  4a&  But  the  prooeediiisi  hj 
attachment  mty  be  inititutcd  b^  anlgnecs  of  Oie  debt  in  tlieir  own  naiDea.  Bcailef 
c.  Palmer,  1  Hill,  482. 

(&}  Lenoi  D.  HowEand.  S  Caiiiei,  3SR.  ThU  wm  nnder  the  act  of  ISO],  and  tbe 
N.  T.  ReTbed  Act  of  1830  coren  the  tctj  caM. 

(c)  Cue  of  riligenild.  2  CaineB,  318. 

(<f)  Ex  parte  Schroeder,  6  Cowen,  603. 

(a)  M.  Y.  ReiUed  Statute*,  li.  8,  mc.  1,  S,  S,  7;   Un  of  S.  T.,  Hay  8,  IStf. 

c.  ISS;  Fitch'i  Cue,  2  Wend.  396;  In  die  nmtter  of  Broun,  21  id.  Sie.    The  attaA 

ment  proceu  for  reaching  the  propertj  of  abtconding  and  abaent  and  non-naidcat 

dsbton  wi*  a  favorite  mcunra  of  juftice  with  tbe  colonial  leglalatorea ;  b«t  la  le^ed 
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Debtors  imprisoned  in  New  York  in  a  state  prison  for  a  term 
less  than  their  natural  lives,  or  imprisoned  in  any  penitentiary  or 

to  DOD-reddeDt  debton,  it  wm  itra^ly  oppoied  bj  the  goTemor  and  council  Id  wmm 
of  the  ttKtet,  u  being  difierent  from  the  mode  of  lecoTsrf  allowed  In  like  cmm  in 
Bngland.  Royal  uiBtruudoai  were  commnniuated  to  the  colonial  goTernon,  to  refuse 
■Ment  to  inch  attachment  lam,  and  the  lubject  wa*  for  aome  time  a  matter  of 
diteoHioa  and  warmth  lietween  the  goTemor  and  home  of  aaiembly  of  North 
Carolina.  The  great  objectioo  on  the  part  of  the  execndTe  power  waa,  that  the 
ftCtachmeDt  lawt,  m  contended  for  b^  the  colony,  did  not  p]ac«  the  En^iah  and 
American  creditors  on  an  equal  footing,  bat  allowed  the  American  creditor  the  pref- 
erence. In  lilie  manner  as  if  he  had  obtained  for  hU  own  benefit  a  JndgmeDt  and 
execution.  2  Hartin't  Hist  N.  C.  302.  Attachment  law*  agahut  the  propertj,  real 
and  peraonal,  of  abaconding  and  noo-retident  debtors,  prevail  throughout  the  aereral 
United  States ;  but  these  slatute  laws  are  not  uniform  on  this  point. 

Li  England,  the  proceeding  by  foreign  attachment  is  used  in  London,  Bristol, 
Lirerpool,  and  Chester ;  bnt  It  has  fallen  Into  disuse  In  Oxford,  Exeter,  and  other 

In  the  Hew  England  Sutea  the  trustee  proceos  has  In  many  respects  the  opera- 
tion of  the  domestic  u  well  as  foreign  attachment,  and  it  opeimtes  in  a  greater  or  less 
degree  upon  persons  as  well  as  property.  The  strict  tntstee  process  extends  to  the 
goods,  effects,  and  credits  of  the  principal  debtor,  in  the  hands  of  his  agent,  trustee, 
or  debtor,  and  who,  as  trustee,  is  summoned  to  appear  and  answer-  The  fiist  pro- 
cess in  civil  actions  against  the  debtor  is  not  only  to  compel  appearance,  but  to 
attach  the  goods  and  estate  of  the  debtor,  and  hold  tliem  tn  pledge  to  pay  the 
debt  or  damages  recorered.  The  strlut  tniatee  .process  does  not  extend  to  the  real 
esute  hi  the  hands  of  the  trustee.  (Cosbing'a  Treatise  on  the  Trustee  Process,  1838, 
pp.  6--1&) 

The  Haasachuaetta  Revised  Statutes  of  1886,  part  8,  tit.  4,  c.  109,  eontahi  very 
spedflc,  minute,  and  remedial  provisions  relative  to  the  pmxtt  e/Jbitigii  attaduntnl 
or  tnutas  pmeea.  All  personal  actions,  except  detinue  and  replevin,  and  actions 
•annding  In  tort,  may  be  commenced  by  this  process,  which  anthorires  tlie  attach- 
inent  of  the  goods  and  estate  of  the  principal  ^-fendant  hi  his  own  hands,  and  also  in 
the  hands  of  trustees  or  garnishees.  Every  person  having  goods,  etFecta,  or  credits 
of  the  defendants  intrusted  to  or  depouted  in  his  possession,  may  be  summoned  as  a 
trustee,  and  the  property  In  his  hands  attaclied  and  held  to  respond  Che  final  Jn^ 
tnent  in  the  suiL  But  there  are  limitations  to  the  demands  attachable  by  the  tmttea 
process;  (1)  No  person  is  to  be  adjudged  a  trustee,  by  reason  of  having dntwii, 
accepted,  made,  or  indorsed  any  negoilnhle   bill,  draft,  note,  or  other  security ; 

(2)  nor  by  reason  of  any  money  or  other  thing  received  or  collected  by  him  as  sheriff, 
or  other  officer,  by  execution  or  other  process  hi  favnr  of  the  principal  defendant; 

(3)  nor  by  reason  of  any  money  in  his  hands,  and  for  which  he  is  accountable  as  a 
public  oDcer,  to  the  principal  defendant ;  (4)  nor  by  reason  of  any  money  or  other 
thing  due  from  him  to  the  principal  defendant,  unless  due  absolutely,  and  without 
depending  on  any  contingeiMy ;  (6)  nor  by  reason  of  any  debt  due  from  Iiim  on  a 
judgment,  so  long  as  he  ii  liable  to  an  execution  on  that  Judgment;  (B)  nor  as 
guardian  for  the  debts  of  his  ward.  If  a  legacy  accrue  to  the  wife  during  coverture. 
It  Is,  lilte  her  ohoses  In  action,  liable  to  be  attached  by  the  trustee  process,  at  a  suit 
of  a  creditor  of  the  husband,  though  not  reduced  to  possetsloa  by  him.  Holbrook 
V.  Waters,  19  Pick.  SM ;  Gassett  t>.  Grout.  4  Met.  486.  By  the  act  of  18SB,  c.  MB, 
anthoriilng  proceedings  against  insolvent  debtors,  upon  tbelr  vdontary  tqipUcation,- 
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county  jail  for  a  criminal  offence,  for  a  term  more  than  one 
year,  are  liable  to  the  like  proceedinga  against  their  estates  as  io 

ornpon  theipplicstionofa  creditor,  the  proceedm^  mre  confined  to  rewdent  debtot*. 
a&flin  V.  Be«ch,  4  Met.  892. 

In  Maine,  the  lair  conceroing  foreign  attachment  li  etaentiallj  the  same  under  lb* 
act  of  Febriiar7  28,  1821,  c,  61,  and  the  ■ereral  subaequent  acta  in  addition  thereto. 
The  ttalnte  of  16S6,  c.  188,  gave  the  tnutee  procesa  against  third  peraoni  holding 
the  debtor's  property  bj  way  of  mortgage  or  pledge.  The  proceedjngi  ag»inii  trus- 
tee* of  debton  are  of  tlie  lame  import  in  Nevr  Hampahire,  by  the  act  of  Jul;  8,  1829. 
The  proceis  reaches  debts,  chose*  in  aution,  stocks,  &c.,  in  thehandaof  third  penons. 
So,  also,  in  Vertunnt.  by  tlie  several  statutes  of  October  1,  1797,  November  10,  1807, 
NoTember  6,  1617,  and  Notember  10,  1830,  tlie  tnulee  process  is  given  to  credilots 
againit  persons  possessed  of  money,  goods,  chattels,  rights,  or  credits  of  concealed  ot 
absconding  debtan*  or  of  debtors  residing  out  of  die  stale,  or  renioTed  ont  of  tbe 
state,  leaving  effects  within  it.  The  Bevised  Statutes  of  Vermont,  1889,  p.  188.  It 
has,  iiowerer,  been'heid,  and  very  justly,  tliat  a  person  reuding  out  of  the  state,  and 
coming  within  it  for  a  temporary  purpose,  is  not  liable  to  be  stimmoned  as  a  trustee 
of  an  absconding,  concealed,  or  absent  debtor.  Baxter  d.  Vincent,  6  Vt.  014.  Tbe 
same  principle  applies  to  the  trustee  process  in  Massachusetts.  Bay  v.  Underwood, 
8  Pick.  802.  From  the  time  of  service  of  process  on  the  trustee,  it  flxee  the  pTai>erty 
or  debt  in  his  liands,  as  a  stakeholder  for  the  party  ultimately  entitled.  Bat  it  will 
not  hold  choaei  in  action  previously  assigned  with  notice.  The  attaching  erector 
acquires  priority  according  to  tlie  order  of  time.  Tlie  Hassachusetti  practice  in  re- 
spect to  the  trustee  process  goes  farther  than  that  of  Connecticut  or  Vermont,  and 
gives  it  ag^nsc  any  person  as  the  trustee  of  his  resident  neighlior.  Leach  n.  Cook, 
10  Vt.  288.  Neither  in  Vermont  or  Ohio  can  the  foreign  attacliment  be  sustained, 
unless  all  the  debtor*  are  non-residents  or  have  absconded.  Leach  v.  Cook,  fprai 
Taylor  «.  McDonald,  4  Ohio,  149. 

Id  Connecticut,  the  effects  and  debts  of  alisconding,  or  aluent  or  non-resident 
debtors.  In  the  hands  of  ^ny  agent,  factor,  tnutee,  or  debtor,  may  be  attached  by  any 
creditor  by  the  process  of  foreign  attachment.  Statutes  of  Connecticut,  183B,  p.  SST. 
But  fhota  in  action,  M  note*  not  negotiable,  are  not  goods  and  chattels  liable  to  the 
process  of  foreign  atlairhment,  or  liable  to  be  sold  <m  execution.  Filch  r.  Waite, 
&  Conn.  117;  Groavcnor  d.  F.  &  M.  Bank,  13  id.  104.  It  lies,  also,  against  debtors 
imprisoned  for  debt,  who  shall  not,  within  three  months,  be  admitted  to  take  the 
poor  man's  oath  ;  and  debtors  discharged  from  imprisoonient  are  to  be  deemed 
abtcondlng  debtors,  so  as  to  allow  the  creditor  to  proceed  against  their  goods  and 
effects  in  the  hands  of  their  attorney,  ^ent,  tnutee,  or  debtor.  Statutes  of  Connect- 
icut, 1838,  pp.  203,  294. 

In  Bhode  Island,  under  the  statute  of  January,  1822,  the  trustee  process  lies 
against  the  attorney,  agent,  factor,  trustee,  or  debtor,  of  absent  or  non-resident  cr 
concealed  debtors ;  and  also  against  the  personal  estate  of  any  incorporated  com- 
pany established  without  the  state,  and  being  indebted,  and  having  personal  estate 
in  tbe  possession  of  any  penon  or  corporate  body  within  the  state.  Seamen's 
wage*  are  eietnpted  from  the  attachment  process,  prior  to  ttie  termination  of  tlie 
voyage. 

In  New  Jeney,  the  attachment  issue*  by  any  creditor,  foreign  or  dome*t]c,  again*! 
absconding  or  non-re^dent  debtors;  and  the  statute  i*  very  provitioaal.  and  Is 
construed  liberally  for  the  benefit  ot  creditors.  The  attachment  become*  a  lien  from 
the  Ume  of  executing  tbe  same.    It  reaches  ail  the  debtor'*  property  and  effects  in 
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the  case  of  absconding  debtors,  (i)  The  court  in  which  proceed- 
iDgs  under  the  Absconding  Debtor  Act  are  pending,  has  an 

Ae  powenlon  of  the  ganiithee  or  debior'a  debtor.  Tbe  propeitj  4ttach«d  fi  dlt- 
Mboted,  nitablj,  kmoag  ill  the  erediton  who  come  in  on  dae  notice ;  «nd  in  tbii 
reapect  it  reMmbln  the  New  York  attachment  law.  Elmer*!  Digest,  20-31 ;  R.  S. 
Be*  JetKj,  1847,  p.  4a 

In  PeoMjlvaiiU,  the  proeeu  of  dematie  attachment  is  pTorided  by  itatote  against 
•bMonding  and  concealed  debtors,  and  reudent  deblon  who  are  absent  Trustees 
are  appointed,  and  the  proceeds  ratably  distrihaied  among  all  the  creditors  wlio 
come  In  and  prore  thrir  demands.  Purdon's  Digest,  277,  SS2.  The  process  of  for- 
tign  attachment  is  for  the  exclusive  benefit  of  the  attaching  creditor,  and  it  may 
tesne  at  the  suit  of  any  creditor,  resident  or  non-resident.  MuUiken  v.  Aughhibangh, 
1  Penn.  117.  It  issues  against  the  estate,  real  and  penonal,  of  non-resident  debtors, 
and  of  debtors  confined  for  crimes.  Process  may  be  awarded  against  any  person 
wiio  has  property  or  effects,  or  money  of  the  debtor  in  poases^n ;  and  the  attach- 
ment binds  all  the  estate,  real  and  penonal.  of  the  debtor  in  his  own  hands,  or  in 
those  of  his  tmstee,  debtor,  or  garnishee.  Purdon's  Digest,  46,  4d,  436,  The  Jbreiijii 
attachment  can  only  be  saed  out  against  a  debt  presently  demandable,  but  a  damatic 
attachment,  like  a  commission  of  bankruptcy  under  0  Geo^e  IV.,  can  be  sued  out 
for  a  debt  not  due,  for  it  is  a  process  of  distribution  among  creditors.  4  Watts  &  S. 
201.  But  under  tbe  attachment  laws  of  Pennsylrania,  stock  of  t^  United  Slates, 
•tanding  In  tlie  name  of  the  debtor  on  the  books  of  tlie  treasury,  cannot  be  attached. 
Neitiier  the  United  States,  nor  the  offlcerg  of  tlie  treasury,  in  their  offlciai  capacity, 
are  amenable  to  the  process  of  law  or  equity.  Opinions  of  the  Attoroejs  General, 
I.  067-666  (Oct  20, 1828).  The  very  clear  and  able  argument  of  Mr.  Wirt,  tbe 
Attorney  General,  would  seem  to  be  equally  applicable  to  the  laws  of  every  stale ; 
and  the  only  limitation  to  the  principle  is,  where  the  United  States  held  the  stock 
as  stakeholders,  ready  to  pay  to  the  rightful  claimant;  and  a  voluntary  submission, 
on  terms,  to  the  process,  it  recommended,  to  have  the  rightful  claim  judicially  aaoer- 
taiaed. 

In  Ohio,  the  process  of  attachment  lies  at  tbe  instance  of  any  creditor,  resident  or 
noD-reeident,  and  whether  the  debtor  has  absconded  or  is  a  noa-resident ;  and  the 
atatote  regnlates  proceedings  against  the  garnishee,  in  whoae  poasesaion  the  property 
may  be,  or  who  owes  money  to  the  original  debtor.  Chase's  Statutes  of  Ohio,  il. 
1821 ;  and  in  Indiana  and  Illinois,  the  foreign  attachment  Ues  against  the  estate  of 
non-resident  debtors,  and  against  their  effects  and  property  in  tbe  hands  of  a  gar- 
nbhee,  and  the  proceeding  is  for  tbe  benefit  of  the  plaintiff ;  but  in  minols,  if  the 
process  be  against  the  estate  of  a  non-resident  deI>tor,  the  creditor  must  be  a  resident. 
Berised  Laws  of  Indiana,  ed.  1838,  pp.  T8-TS ;  HevlMd  Laws  of  lUlaols,  ed,  1838, 
pp.  82, 83.  So  In  Maryland,  under  the  act  of  1SS6,  tbe  creditor  matt  be  a  residentof 
the  United  Sutea.  Werer  b.  Battieil,  6  Oill  &  J.  886 ;  B^dwin  v.  Keale,  10  Id.  274. 
The  laws  of  sereral  of  the  states  are  restrictire  at  to  the  character  of  the  plundff. 
Id  North  Carolina  and  Tennessee,  the  creditor,  In  the  caae  of  an  abacondlng  debtor, 
need  not  be  a  resident;  hut  In  the  case  of  an  attacbment  against  a  non-resident 
debtor,  he  must  be.  1  Minor  (Ala.),  14,  69;  North  Carolina  Statutes,  1777,  c.  116; 
N.  C.  Beviied  Statutes,!.  Tl ;  Tenaetsee  Act  of  ITM;  1  Terg.  101;  6  id.  473.  By 
the  old  attachment  law  of  Alabama,  only  resident  citiient  could  commence  snita  bj 
attachment,  but  a  subsequeDt  statute  gare  tbe  power  equ^ly  to  Dan.re^dent  plalntUb. 


(h)  V.  T.  Berised  Statutes,  U.  16. 
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equitable  juriadictioa  over  all  claima  between  the  tniBteeBuid  tbe 
creditors.    The  trustees  are  liable  to  be  called  to  account  at  tbe 

2  AU-  »■  1.826.  In  Tennenee,  no  ktuchment  will  Ue  ag|«]n«t  property,  wlwn  both 
creditor  and  debtor  are  oon-reiidents,  onleu  judgntent  bad  been  flnt  obtaJncd,  and 
eiecDtioD  iuaed  in  the  conrU  of  tbe  JurudiL-Uon  where  llie  defendant  wa>  a  ruaidrfil; 
nor  in  case*  in  which  penonal  terrice  of  process  c-nnnot  be  made,  nor  an  attacli- 
ment  at  lav  lie.  In  thoae  ipecial  catea,  the  non-reiideiit  creditor  ma;,  hj  a  Mil  in 
chancery,  ixiue  itocki  and  choaei  in  action,  and  other  property  belonging  to  the 
non-retident  defendant,  or  held  in  truit  for  him,  to  be  applied  to  hia  debt  Stat. 
1801,  c  e  1  Sut.  183S,  c  11 ;  Garget  v.  Scott,  9  Yerg.  2M,  where  the  reaaon  of  their 
itntate  law  ii  clearly  and  jnitl.v  Tindiuated;  Stat.  1888,  c.  43.  In  Virginia,  Ifii- 
lOQiJ.  and  Loniaiana,  the  foreign  attachment  liei,  thoDgh  both  the  creditor  and 
debtor  reiide  out  of  the  itate.  Williamion  v.  Bowie,  0  Hunt.  176 ;  Pocey  v.  BQckm, 
S  Mo.  6(M ;  Flower  c.  Griffith.  IS  La.  34& ;  G  id.  300.  The  itatute  of  Hiuouri  aeeini 
to  apply  to  all  crcditon,  and  the  attachment  and  proceeding  I'n  nn,  and  agalnit  {hi^ 
erty  in  the  hand*  of  gamiihee*,  apply  when  the  debtor  ia  •  non-reiident,  or  haa 
abaconded,  or  concealed,  or  abienled  hinuelf,  or  ia  about  to  remore  bii  properly 
out  of  the  itate,  or  fraudulently  to  conyert  It.  ReTlaed  fitatutei  of  Uiuonri,  lB3o, 
p.  76. 

In  Tlrglnia,  the  domettic  attachment  Ilea  againat  the  abaconding  debtor,  and  atan 
againat  Don.r««ldept  deblon  for  debta  not  exceeding  920,  and  againit  a  gamiahec. 
though  the  debt  be  not  due.  Tbe  foreign  Bttachment  liei  againat  abaent  debtors ;  and 
resident  debtor*  of  the  foreign  debtor  may  be  prosecuted  a*  gamiibees.  1  Reriied 
Code,  ed.  1814,  p.  ISO ;  2  id.  08.  It  is  grounded  upon  two  facta  :  pon^residence  of  Die 
debtor,  and  hii  hsTing  eSecti  In  Virginia ;  and  the  proceeding  la  conclntire  againat 
pardea  and  priTies.  Hankin  n.  Cliandler,  2  Brock.  126.  In  the  caae  of  noihreaidml 
deblon,it  ti  a  general  principle  that  all  the  proceeding!  are  cofntmed  atrictly,  f  or  the 
greater  safety  of  the  absentee,  to  whom  notice  may  not  hare  reached.  State  Bank 
f.  Hinton,  1  DcT.  (N.  C.)  397.  In  Kentucky,  the  landa  of  a  nM.rm(jin>l  debtor  maybe 
appropriated  by  attachment  by  the  creditor,  if  the  debtor  haa  no  personal  propertr. 
9  Dana.  96,  MS.  So  a  bill  in  equity  will  lie  to  sequeater  the  eftecti  of  abtaU  dchtora 
in  the  hands  of  persons  resident  in  the  stale.  Statntes,  17196, 1637, 1837.  These  stat- 
utes gire  the.  remedy  against  Che  lands  and  goods  of  non-resident  and  abaent  debtora. 
9  nana,  SOT,  SOB  i  3  B.  Mon,  IIB. 

In  South  Carolina,  their  fon>Ign  attachment  law  is  founded  on,  and  has  receired 
conttmciion  from,  the  cuilorn  of  London.  Smith  b.  Posey,  3  Hill,  471.  See  Ricc'a 
raluable  Digest  on  tbe  case*  decided  in  that  stale,  and  in  which  the  deeiaions,  onder 
the  title  of  "  attachment  (foreign),"  are  fnlly  and  clearly  stated. 

In  Georgia,  the  same  process  of  domestic  attachment  liei  when  the  debtor  is 
abaconding ;  and  If  he  is  about  to  remove,  it  lies,  though  the  debt  be  not  doe.  Tbe 
foreign  attachment  lies  when  the  debtor  is  a  noiw«ndent,  and  also  In  favor  of  a  noo. 
reaideot  creditor.  It  reaches  debts  and  credlta  in  4he  hands  of  the  gamiabee,  and  ia  for 
the  benefit  of  the  plaintiff  In  the  attachment.  Prince's  Digeat,  2d  ed.  1SS7,  pp.  90-42. 
The  same  statute  proriaions  In  Alabama.    Aikin'a  Dijrest,  2d  ed.  87-40. 

In  Louisiana,  they  have  the  lihe  process  of  attachment  as  in  the  other  states,  wbca 
tbe  debtor  absconds,  or  is  abonl  to  remove,  or  ia  non-resident.  Third  penona,  who 
have  funds  and  etEecta  of  the  debtor  In  hand,  may  be  cited  lo  amweT  upon  Interroga- 
tories ;  aod  if  the  garnishee  haa  fands  of  the  debtor,  the  creditor,  after  Judgment 
against  the  debtor,  may  pursne  them  by  jodgment  and  picecutlnn  againat  tbs  gar- 
tiiihee.    Proaeus  a.  Mason,  12  La.  18.    The  debtor  about  to  remove  may  be  anealed 
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instaace  of  either  the  debtor  or  creditor.  So  Uie  oaeigDees, 
under  ibe  Insolvent  Aot,  are  'declared  to  be  trustees;  *4(H 
and  where  there  are  two  trustees,  either  of  them  may  col- 
lect the  debts ;  and  where  there  are  more  than  two,  the  powers 
appertaining  to  the  trust  may  be  exercised  by  any  two  of  them. 
Bat  no  suite  in  equity  are  to  be  brought  by  the  assignees  of 
iosoWent  debtors,  without  the  consent  of  a  majority  of  the 
creditors  in  interest,  unless  the  sum  in  oontroTeisy  exceeds  $500. 
They  are  to  sell  the  assets  at  suction,  and  may  allow  a  reasonable 
credit  OQ  good  seourity.  They  are  to  redeem  mortgages  and 
pledges,  and  conditional  contracts,  and  settle  accounts,  and  com- 
pound with  debtors  under  the  authority  of  the  o£Bcer  appointing 
them.  They  ate  to  call  a  general  meeting  of  the  creditors  ;  and 
the  node  of  distribution  is  specially  declared.  They  are  to  de- 
clare dividends ;  and  dividends  unclumed  for  a  year  are  to  be 
deemed  relinquished.  They  are  to  account  upon  oath,  and  are 
allowed  a  commission  of  five  per  cent  on  all  moneys  received ; 
and  they  may  be  discharged  from  their  trust  by  the  proper  author- 
ity on  their  own  application,  and  new  assignees  appointed  in 
their  stead,  (a)  These  truatees,  in  many  respects,  resemble  com- 
missiouers  under  the  English  bankrupt  laws ;  and  the  proper 
remedy  against  them  is,  either  by  a  bill  in  chancery,  or  an  appli- 
cation to  the  equitable  powers  of  the  court  in  which  the  proceed- 
ings are  pending,  to  compel  an  account  and  an  adjustment.  It 
was  held,  in  Feci  v.  Btmdtdl,  (i)  that  the  creditor  oould  not 
maintain  a  suit  at  law  i^iuBt  the  tnisteea  of  an  absconding  debtor 
before  the  demand  had  been  adjusted  and  a  dividend  declared. 
In  England,  it  is  well  settled  in  the  analogous  case  of  a  claim  for 

and  held  to  bail,  thoagh  the  debt  be  not  doe.  Dcaha  e.  9oIomani.  12  La.  2T3 ;  ib.  479. 
U  the  gttralahM  lie  a  consignee  of  good*,  and  hai  made  adTances  on  them,  he  may 
cUin  a  prcterence  a*  a  crcditnr  of  conslgDor,  il  the  attacbment  be  levied  vhile  the 
good*  are  in  (raniitu,  and  before  cleUvei7  to  the  coutignee.  Wilton  i-.  Smith,  12  La. 
S16i  Gardiner  u.  Smith,  ib.  37a 

In  Uiniuippi,  tbero  U  the  like  proctse  of  foreign  and  domeitlc  attachment  agabit 
non^e^dent  and  aboconding  debton,  and  debtor*  preparing  to  remove,  though  the 
debt  be  not  due.  Debt*  and  credit*  of  the  debtor  in  the  hand*  of  third  per*on*  maj 
be  attached  bj  proce**  of  twnnona  or  garnishment.  The  party  ining  out  a  foreign 
attachment  muit  be  a  leaident  B.  Code  of  Mlutuippl,  JS24,  pp.  157'iea.  Tha 
I«oce*t  of  attachment  fn  raoat  of  the  itatee  I*  for  the  ezdiuive  benefit  of  the  attach- 
ing [creditor).  But  a  court  of  equity  ha*  jurisdiction  of  a  bill  filed  by  a  non-realdent 
pl^tUfagumt  a  non-reddent  debtor,  t/tierebealtearaidtiaik/a^aat.  Comatockv. 
Bayford,  1  Sm.  &  M.  438;  fb.  664,  •.  p. 

(a)  N.  Y.  Revised  SUtntM,  it.  39-61.  (i)  1  John*.  1B& 
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divideDds  on  the  bankrupt's  estate,  that  a  Buit  at  law  cannot  be 
sustained  for  a  dividend,  and  that  the  creditor  applies  to  the 
Court  of  Chancery  for  austatance  to  obtain  it.  (•;) 

A    grave   and    difficult   question    has    been    frequently   dis- 
cussed in  our  American  courts,  respecting  the  conflicting 

*  405   *  claims  arising  under  our  attachment  laws,  and  under  a 

foreign  bankrupt  assignment.  If  a  debtor  in  England 
owing  a  house  in  New  York,  as  well  as  creditors  in  England,  be 
regularly  declared  a  bankrupt  in  England,  and  hie  estate  duly 
assigned,  and  if  the  house  in  New  York  afterwards  sues  out 
process  of  attachment  i^ainst  the  estate  of  the  same  debtor,  and 
trustees  are  appointed  accordingly,  the  question  is,  which  class  of 
trustees  ia  entitled  to  distribute  the  fund,  and  to  whom  can  tlie 
debtors  of  the  absentor  bankrupt  debtor  safely  pay.  In  such  a  case, 
there  are  assignees  in  England  claiming  a  right  to  all  the  estate 
and  debts  of  the  bankrupt,  and  there  are  trustees  in  New  York 
claiming  the  same  r^ht.  This  question  was  considered  in  SolmeM 
V.  Bemten,  (a)  and  the  English  and  Scotch,  and  other  foreign 
authorities  examined  ;  and  the  coaclusion  was,  that  by  the  Eng- 
lish law,  and  by  the  general  international  law  of  Europe,  the 
proceeding  which  is  prior  in  point  of  time  is  prior  in  point  of 
right,  and  attaches  to  itself  the  right  to  take  and  distribute  the 
estate.  It  was  considered  that  as  the  English  assignees  in  that 
case  were  first  appointed,  and  the  assignment  of  the  bankrupt's 
estate  first  made  to  them,  that  assignment  carried  the  bankrupt's 
property^  wherever  situated ;  and  it  consequently  passed  the 
debt  due  by  a  citizen  of  this  state  to  the  English  bankrupt ;  so 
that  a  payment  of  such  a  debt  to  the  English  assignees  was  a 

good  payment  in  bar  of  a  claim  for  that  same  debt,  by  the 

*  406   b-ustees,  under  our  Absconding  Act.     This  *  rule  appeared 

to  be  well  settled,  (a)  and  to  be  founded  in  justice  and 

(e)  Ex  parte  White,  and  Er  parti  Whitchnrch,  1  Alk.  90 ;  AwigDew  of  0»Tdiiia 
0.  Shannon,  2  Sch.  A  Lef.  22S. 

(«]  4  Johni.  Ch.  460. 

{a)  The  authoritici  cited  in  Holme*  v.  Ttenuen,  to  iboir  that  the  role  contended 
for  in  that  case  iraa  incootroTertiblj  eMablUhed  Id  the  ]uri*prudence  of  the  United 
Kingdoms  of  Great  Britain  and  Ireland,  are  Pipon  v.  Pipon,  Aiub.  SG ;  ca*e  of  Wilton, 
before  Lord  Hardwicke,  dted  bj  Lord  Lougfaborough,  in  1  H.  Bl.  OSl ;  Solomou  v. 
Bom,  ib.  lai,  ttotci  JoUett  v.  Deponthieii,  ib.  132,  nolei  Neal  b.  Cottingham  & 
Houghton,  ib. ;  Pliillipe  v.  Hunter,  S  id.  402 ;  Silli  v.  Wonirick,  1  id.  G66;  Lmd 
Thurlow,  in  the  cBaa£x  parte  Blakes,  1  Cox,  898;  Lord  KeQ^OD,  ia  Htmter  v.Tott*. 
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policy,  and  the  comity  of  aations.  It  rested  od  the  priaciple  of 
general  JQiisprudcDCe  that  personal  proper^  was  deemed,  by 
fiction  of  lav,  to  be  situated  in  the  country  in  which  the  bank- 
rupt had  his  domicile,  and  to  follow  the  person  of  the  owner ;  and 
it  was  to  be  administered  in  bankruptcy  according  to  the  rule  of 
the  law  of  that  country,  as  if  it  was  locally  placed  within  it.  No 
doubt  was  entertuned,  that  if  the  appointment  of  trustees  under 
the  Kew  York  act  had  been  the  first  in  point  of  time,  the  title  of 
the  trustees  would  have  been  recognized  in  the  English  coui-ts,  as 
controlling  the  personal  property  in  England.  By  the  same  rule, 
the  English  assignees,  being  first  in  time,  were  held  entitled  to 
control  the  personal  proper^  of  the  debtor  existing  in  New  York. 
But  whatever  consideration  m^ht  otherwise  have  been  due  to 
the  opinion  in  that  case,  and  to  the  reasons  and  decisions  on 
which  it  rested,  the  weight  of  American  authority  is  decidedly 
the  other  vray ;  and  it  may  now  be  considered  as  part  of  the  setr 
tied  jurisprudence  of  this  country,  that  personal  property,  as 
ngainst  creditors,  has  locality,  and  the  lex  lad  rei  Btta  prevails 
over  the  law  of  the  domicile  with  regard  to  the  rule  of  preferences 
in  the  case  of  insolvent's  eetAtes.  The  laws  of  other  governments 
have  no  force  beyond  their  territorial  limits  ;  and,  if  permitted  to 
operate  in  other  states,  it  is  upon  a  principle  of  comity,  and  only 
when  neither  the  state  nor  its  citizens  would  suffer  any  incon> 
venience  from  the  application  of  the  foreign  law.  (i)  A  prior 
Bs^gnmeut  in  bankruptcy,  under  a  foreign  law,  wiU  not  be  per- 
mitted to  prevail  i^iunst  a  subsequent  attachment  by  an  Ameri- 
can creditor  of  the  bankrupt's  efifecte  found  here ;  and  our  courts 
will  not  subject  oar  citizens  to  the  inoonvenienoe  of  seeking  their 

'4  T.  R.  182;  Lord  EUenborough,  5  But,  131 ;  Stein'i  Cue,  1  Bmb'i  Cm.  in  Baok- 
niptcj-,  App.  462 ;  Belkrlg  n.  llavU  and  Salt,  2  Dow,  280  i  2  Bow's  Cu.  in  Buk- 
niptcj,  291.  By  the  Scotcb  law,  ttie  foreign  tmlgnnient  will  not  pTevent  a  lubwqnent 
■ttachment  in  Scotland  by  a  Scotch  creditor,  nnlen  notice  of  the  aasignment  he  given 
to,  or  had  by,  tbe  creditor.  No  inch  notice  ii  reqairite  to  the  operation  of  the  asilgn- 
nent  under  tbe  English  law.  Tlie  English  doctrine  applies  equally  to  voluntary  and 
henajidi  assignments  of  personal  property  by  the  owner  domiciled  abroad,  to  assign- 
ments under  bankrupt  and  insolvent  ttatntei,  and  to  the  distribatlon  of  the  movable 
property  of  testator*  and  intestates  by  will,  and  under  the  law  of  distribution.  The 
<:aaes  aU  rest  on  the  same  general  principle  giving  a  universal  operation  to  tranifer, 
or  tbe  dbposicion  of  personal  property,  made  or  existing  at  the  owner's  domicile, 
whererer  that  property  may  be  situated,  and  when  not  bound  by  any  local  lien  at 
the  time. 

(I)  FartoDi,  Ch.  J.,  in  Greenwood  >.  Curtis,  6  Uaai.  S78 ;  Porter,  J.,  in  Olivier  v. 
Towoes,  H  Manin  (La.),  90-101. 
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divideadB  abroad  when  tbey  have  ihe  means  to  satisfy 
*407  them  under  their  own  control.    "This  was  the  rule  in 

Maryland  prior  to  our  Revolution,  according  to  the  opinion 
of  Mr.  Dulany,  reported  in  Burk  v.  3f' CTai»;(a)  and  afterwards 
in  1790,  it  was  decided  in  Wallace  v.  Pattergon,  (6)  that  property 
of  the  baakrupt  could  be  attached  here,  notwithstanding  a  prior 
assignment  in  bankruptcy  in  England.  The  same  doctrine  was 
declared  in  Pennsylvania,  (c)  after  an  elaborate  dittcussion  of  the 
question.  The  court  in  that  state  considered  that  an  assignment 
abroad,  by  act  of  law,  had  no  legal  operation  extra  Urritorium,  as 
i^ainst  the  claims  of  their  own  citizens.  But  the  foreign  assignee 
in  bankruptcy  may  sue  in  Pennsylvania  in  the  name  of  the  bank- 
rupt, for  the  assets  of  the  estate,  and  recover  them,  except 
as  agiunst  the  rights  of  the  American  creditor.  (<2)  The  same 
doctrine  was  declared  in  North  Carolina  as  early  as  1797.  («)  lu 
Sooth  Carolina  the  question  arose  in  the  case  of  The  Attigneet  oj 
Topham  V.  Chapman,  in  1817  ;(/)  and  the  court  in  that  case 
followed  some  prior  decisions  of  their  own,  and  the  case  of 
Taylor  v.  Q-eary,  decided  in  Connecticut  as  early  as  1787  ;(jf) 
and  they  held  that  law,  justice,  and  public  policy  all  combined  to 
give  a  preference  to  tlieir  own  attaching  creditors.  So,  in  Vii^ 
ginia  and  Kentucky,  under  their  statute  laws,  all  real  and 
personal  property  within  the  state,  even  debts  and  choeee  in 
action,  are  held  to  be  bound  by  the  attachment  laws  of  the  state, 
though  the  owner  should  execute  an  instrument  in  control  of  it 
at  his  domicile  abroad.  The  rule  of  curtesy  is  held  to  be  over- 
ruled by  positive  law.  The  law  of  the  loeui  rei  nto  overrules 
the  law  of  the  domicile  in  this  case,  and  debts  due  to  absentees 
have  so  far  locality,  and  are  subject  to  attachment  by  the  credit- 

(o)  1  Hut.  &  H'Hen.  23S.  (ft)  2id.4es. 

(c)  Milne  v.  Moreton,  6  Binnsr,  363.  8m  HuUlken  d.  An^btobBUgh,  I  PeDD.  117, 
to  the  wme  point.  See  slra  Ogdea  v.  GiUiogbftiD,  Bsldw.  C.  C.  38 ;  L0W17  v.  Hall, 
2  WatU  &  8. 129. 

iJ)  Merrick'*  Eitmte,  2  A«hm.  485 ;  s.  o.  6  Watu  &  8. 30.  Thia  ii  the  tcope  of 
the  American  ca«e* ;  and  the  New  York  caw  of  Abraham  d.  Pleitoro,  8  Wend.  638, 
went  further  when  it  ruled  the  foreign  auignment  in  bankruptcy  void,  eTca  aa 
agalnit  a  Brititb  creditor,  iiot  domiciled  here.  The;  do  not  go  to  far  in  PenniylTtnia. 
Imwij  r.  Hall,  n^ira ;  Hulliken  v.  Aughinbaugb,  1  Penn.  HI. 

(■)  M'Neil  V.  Colqnlioon,  2  Hsjw.  24. 

(/)  Const.  S.  C.  2SS.  See  alu  SoUmoD  «.  Crowder,  i  U'Cord,  619,  to  the  tarn* 
point 

(S)  Eirby,  813. 
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OTS  of  such  absentees.  But  the  rule  ifl  not  carried  so  far  as  to 
apply  to  absolute  sales,  bona  fide  for  ft  valuable  consideration,  of 
ohosesiu  action,  accompanied  with  aaagnment  and  delivery  of  the 
evidenoea  of  the  debt.  (A)  The  point  arose  in  the  Supreme  Court 
of  MassacbusettB,  J^f/roAam  t.  Q-eyer,  in  1816  ;  (t)  and  they 
would  not  allow  even  a  voluntary  assignment  by  an  insolvent 
debtor  in  another  state,  to  control  an  attachment  in  that  state,  of 
the  property  of  the  insolvent,  made  subsequently  to  the  assign- 
ment, and  before  payment  to  the  assignees;  and  the  court  denied 
that  any  such  indulgence  was  required  by  the  practice  or  comity 
of  nations.  (J) '    The  opinion  in  the  case  of  ffolmes  v.  Rem- 

(A)  Huth  D.  Builc  of  the  United  8ute*  ia  Chu.,  Louisville,  Ej.,  ADgngt,  1B18 
[4  B.  Miinr.  423). 

{0   13  UiM.  116. 

(j)  See  ktio,  to  the  Bame  paint,  Borden  r.  Samner,  4  Pick.  266;  Blake  r.  WU- 
liuu,  8  id.  286;   I'aU  RiTer  Iron  Work*  u.  Croade,  15  id.  11 ;    Fox  v.  Adanw, 

^  Lex  lod  ra  lita  at  abiding  At  Tron*-  aetta  aasEgnees  in  iniolreiicy  of  a  Tend  at 

/er  of  ChattiU.  —  It   ■eenu   noir   to   be  aea  were  held  to  have  no  claim  as  agaioit 

Mccepled  (u  law  that  inch  an  aialgnment  a  "Sen  Tork  creditor  attaching  In  port  in 

will  Dot  affect  morable  (■'.  e.  corporeal)  KelljD.Crapo,45  N.  Y.  80.   A  diitinction 

property  in  another  itate,  at  leMt  in  the  is  Bometimea  taken  between  moTablea  and 

cooTtj  of  that  itate,  if  it  is  contrary  to  debts,  and  it  is  said  that  the  latter  follow 

law  there,  althongh  lalid  and  legal  at  the  the  person  of  the  creditor.     GuiUander  d. 

domicile  of   the  auignor  where   it  wai  Howell,  S6  N.Y.  667,  661,  citing  Caikie  v. 

mada.  OnilUoder  c.  Howell,  35  N.  T,  667 ;  WeLater,  2  Wall.  Jr.  131,  and  other  casei. 

Green  v.  Ton  Boakirk,  T  Wall.  139,  IfiO ;  And  this  again  Is  perhaps  to  be  qualifled 

•.  0.  6  Wall.  SOT ;   Hoore  b.  Bonnell,  2  by  the  rule  that  contracts  respecting  pnb- 

Troom,  90;  Zipcey  v.  Thompson,  1  Gray,  lie  fundi,  stock,  &c,,  regulated  by  peculiar 

243  i  Kidder  v.  Tnf  U,  48  N.  H.  121,  126.  local  laws,  must  be  made  and  carried  into 

But  see  Law  v.  HUla,  IS  Peno.  St.  1B6 ;  eiecntion  according  to  those  laws.    Dow 

Hanford  d.  Paine,  32  Vt  442 ;    Rice  v.  v.  Gould  &  Cuny  S.  M.  Co.,  81  CaL  629; 

CaurU«,lb.460i  LivemMrer.Jenckes,  21  653;    Black   v.   ZachaHe,   8   How.  4B3i 

How.  136.>>    In  Sonthein  Bank  D.Wood,  Story,  Confl.  L.,  3  383.    See  468,  a.  (a) ; 

14  Ia.  An.  664,  a  Teasel  al  sea  waa  Iteld  bnt  compatv  430,  n.  if)-     Id  Uoore  n. 

to  pasa  by  an  assignment  in  another  state  Bonnell,  fpra,  which  was  the  caae  of  an 

in  trait  for  creditors  as  against  an  attach-  astlgnment  in  New  York  of  a  debt  doe 

ineo(o>it*aiTlTaIinport  But  Uassachu-  from  a  New  Jenay  creditor,  althongh  tlw 

s*  Berre;  r.  B.  L  Locoraotlre  Works,  York  promiaaory  notca  made  by  a  Uaiaa- 

gBn.S.e04;  pierce  v. CSrien.lMHaM.  choiettacitlieii.butpayableinNewYork, 

814 ;  Clark  ».  Tarbell,  68  N.  H.  Sa   Eetly  conld  hold  Ihem  as  against  a  aubsequeul 

«.  Crapo,  Jiter  in  the  note,  was  reversed  attaching  creditor  of  the  debt  In  Hassa- 

hi   the  United    States    Supreme  Court  chusetts.      See   eapeclally    on    subject, 

Crapo  r.  Kelly,  IG  Wall  610.  Story,  Confl.  of   Laws,  Sth  ed.  643,  a; 

In  Osgood  o.  Magoire,  01  N.  Y.  524,  It  Canada  Southern  B.  B.  Co.  v.  Oebbart, 

was  lield  that  a  receiver  who  look  in  New  100  U.  S.  527. 
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ten  was  also  questioned  by  one  of  the  judges  of  the 
*  408  *  Supreme  Court  o£  New  York,  in  a  suit  at  law  between 

the  same  parties,  (a)  And  still  more  recently,  in  the  Su- 
preme Court  of  the  Uuited  States,  (by  the  English  doctrine  (for 
it  is  there  admitted  to  be  the  established  English  doctrine)  was 
peremptorily  disclaimed,  in  the  opinion  delivered  on  behalf  of  the 
majority  of  the  court,  (e) 

&  Green,  246;  OliTierir.  Towne*,  U  Martin  (La.).  93;  Norrii  o.  Mnroford,  4  id.  20; 
The  Brig  Watchman,  in  the  Dittrict  Court  of  Maine,  Ware,  282 ;  Saundera  d.  Wil- 
lianii,  &  N.  H.  213 ;  Mltchel  v.  Mldlllan,  S  Martin  (La.),  870,  to  the  ume  point.  But 
hi  Goodwin  v.  Jones,  8  Man.  617,  C.  J.  Panoni  held  to  the  Engliih  doctrine  ;  and  in 
BhoIeD  P.  CleTeland,  6  Maton,  ITl,  an  alignment  wat  held  to  preTail  over  a  trustee 
or  attachment  process,  as  against  orediton  living  in  the  wme  state  with  tlie  debtor. 
It  i«  likewise  held,  in  Rogers  o.  Allen,  3  Ohio,  488,  that  an  alignment  b;  an  insol- 
vent debtor  in  one  state  will  not  affect  the  title  to  lands  In  another  state  in  derogation 
of  the  Ux  rti  tila.  In  South  Carolina,  a  bma  Jidi  foreign  assignment  in  trust  Uit 
creditors  takes  precedence  of  a  subsequent  attachment  levied  within  the  state,  bnt 
not  if  executed  under  the  operation  of  a  statute  of  bankruptcy.  Green  a.  M0W17, 
2  BaUer,  103. 

(a)  PlaU.  J.,  hi  20  Johns.  264. 

(ft)  Ogden  V.  Saunders,  12  Wbeaton,  21S.  In  Harrison  c.  Sterry,  6  Cranuh,  280, 
the  Supreme  Court  of  the  United  States  had  long  previouBt;  held  that  the  bankrupt 
4sw  of  a  foreign  countrj  could  not  operate  a  l^al  transfer  of  property  in  this  country. 
The  doctrine  rests  on  the  same  footing  between  one  state  and  another.  An  assigti- 
luent  in  vtwibm  under  the  law  of  one  state  or  nation,  has  no  operation  in  another, 
even  with  respect  to  its  own  citizens.  Abraham  v.  Flestoro,  3  Wend.  638 ;  Johnson 
r.  Hunt,  23  id.  90,  91. 

(c)  It  was  tlie  received  doctrine  tn  England,  according  to  the  opinion  of  contuel, 
asearlj  as  1716,  that  the  English  creditors  of  an  Insolvent  debtor  residing  in  Hidland, 
could  attach  and  recover  b;  execution  levied  on  his  effects  in  England,  without  b^ng 
responsible  to  the  curator  In  HoUand,  who  had  entered  upon  his  trust  prisr  to  the 
attachment  in  England.  See  opinions  of  B.  Haymond,  J.  Jekyll,  and  others,  In  the 
Appendix,  264-266,  of  Mr.  Henry's  TreaUse  on  Foreign  Law.  b  Blake  p.  WiUiams, 
0  Kck.  28fl  ;  Lord  d.  The  Brig  Watchman,  in  the  Diitriut  Court  of  Maine,  Ware, 
282 ;  Abraham  v.  Flestoro,  S  Wend.  688 ;  and  Johnson  d.  Hunt,  23  id.  87,  the  qnea- 
tion  was  again  discussed,  and  the  decisions  made  in  entire  confonnit;  with  the  gen- 
eral doctrine  now  prevalent  in  the  United  States.  The  authorities  for  the  contraij 
and  more  liberal  doctrine  in  (he  English,  Scottish,  and  Irish  courts,  are  collected  in 
Bell's  Commentaries,  ii.  B8I~68T,  aa  well  as  in  the  case  of  Holmes  t>.  Bemaoi,  n^on, 
406.  Mr.  Bell  says  that  the  rule  ^ring  effect  to  conveyances,  made  for  the  pnrpoae 
uf  collecting  and  distributing  among  creditors  the  fundi  and  estate  of  the  debtor, 
according  to  the  law  of  bis  residence  and  seat  of  trade,  does  not  rest  in  any  le^alaUve 
enactment,  bnt  upon  those  prlndples  of  international  law  which  guide  the  connection 

diatinotion  between  movables  and  debts  69.   But  see  Green  cVanBoskirk,  7  Wall, 

was  disregarded,  it  was  considered  that  139, 161.    See,  as  to  the  law  governing 

the  assignment  could  not  be  impeached  transfers  of  ship  and  cargo,  bottomry,  Ac., 

In  the  New  Jersey  courts  by  a  New  York  posl,  iii.  16^  n.  1 ;  174,  n.  1. 
creditor.    Ace.  Elner  b.  Deynoodt,  89  Mo. 
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4.  B7  lutomtacT-  —  The  last  ioBtaoce  which  was  mentioneii  of 
acquiring  title  to  goods  and  chattels  by  act  of  law  was  the  case 
of  LQtestacj.  This  is  when  a  person  dies,  leaving  personal  prop- 
erty Qodisposed  of  bj  will ;  and.  in  such  case,  the  petBonal  estate, 
after  the  debts  are  paid,  is  distributed  to  the  widow,  and  among 
the  next  of  kin.  To  avoid  repetition  and  confusion,  I  shall  be 
obliged  to  confine  myself  essentially  to  the  discuseion  of 
the  '  leading  principles  of  the  English  law,  and  assume  *  409 
them  to  be  the  law  of  the  several  states,  in  all  those  cases 
iu  which  some  material  departure  from  them  in  essential  points 
cannot  be  clearly  ascertained. 

This  title  will  be  best  explained  by  examining  —  I.  To  whom 
the  administration  of  such  property  belongs,  and  to  whom 
granted ;  2.  The  power  and  duty  of  the  administrators  ;  and, 
3.  The  persons  who  succeed  to  the  personal  estate  by  right  of 
succession. 

(1.)  Of  granting  Admimitration.  —  When  a  person  died  in- 
testate, in  the  early  periods  of  the  English  history,  his  goods 
went  to  the  king  as  the  general  trustee  or  guardian  of  the  state. 
This  right  was  aftei-wards  transferred  by  the  crown  to  the  popish 
clergy ;  and,  we  are  told,  it  was  so  flagrantly  abused  that  Parlia- 
ment was  obliged  to  interfere  and  take  the  power  of  administra- 
tion entirely  from  the  church,  and  confer  it  upon  those  who  were 
more  disposed  to  a  faithful  execution  of  the  trust.  This  pro- 
duced the  statutes  of  81  Edw.  III.  c.  11,  and  21  Hen.  VIII.  c.  5, 
from  which  we  have  copied  the  law  of  granting  administrations 
in  this  country,  (a)  The  power  of  granting  administration,  and 
of  superintending  the  conduct  of  the   administration,  was  still 

betireen  itatei,  and  prescribe  the  anthoritj  whlcb  is  to  be  slloired  by  each  (o  tb« 
InttitatioD  and  lavs  of  another.  The  whole  doctrine  of  the  International  effect  of 
bftnkmptcy  ii  a  conaeqnence  of  the  geneml  principle  of  nniveTMl  Juriiprodence,  that 
penonat  property,  wherever  situated,  ii  regulated  bj  the  la*  of  Uie  bankrupt'! 
doroldiei  while,  on  the  other  hand,  real  property  ia  governed  by  the  lav  of  tbe 
territory  in  which  ft  U  litunted.  The  law  on  thi*  vexed  tuhject  of  the  effect  to  be 
firen  to  foreign  aaiigmnentB  is  examined,  and  all  the  anthoritiei  and  si^ntnent* 
pro  and  cm  collected  and  reTiewed  in  Story'i  Commentariei  on  the  ConOict  of  Laws, 
PP.SS6-S6T. 

In  Canada,  an  Engliih  commission  of  bankruptcy  operates  as  a  Tolnntary  assign- 
ment  by  the  bankrupt,  but  rights  and  priTliegea  acquired  by  the  proTindal  creditors 
are  not  affected  by  the  commistton  or  oHigimient.  Broca  v.  AndwMD,  Stoart'a 
IiOW«r  Canada,  127. 

(o)  Henstoe'a  Case,  9  Co.  88,  bj  a  BL  Comm.  <M-W& 
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left  in  the  bands  of  the  bishop  or  ordinary  ia  each  diocese.  Id 
our  American  law  we  have  asugned  this,  as  well  as  other  secular 
matters,  to  the  courts  and  magistrates  of  civil  jurisdiction.  (&) 
Before  the  Revolution,  the  power  of  graating  letters  testamen- 
tary and  letters  of  administration  resided  in  New  York,  in  the 
colonial  governor,  as  judge  of  the  prerogative  court,  or  court  of 
probates  of  the  colony.  It  was  afterwards  vested  in  the  court 
of  probates,  consistiug  of  a  single  judge,  and  so  continued  until 
1787,  when  surrogates  were  authorized  to  grant  letters  testa- 
mentary and  letters  of  administration  of  the  estates  of  persona 
dying  within  their  respective  counties.    If  the  person  died  out 

(ft)  In  Mtme  of  the  (t&lei  the  Jtiriidictton  conceraing  the  probate  of  trills  and  the 
administrtitioD  of  tesiaton'  and  iateslntea'  etUte*  is  vetted  in  the  conaty  conrta. 
In  others  It  is  confided  to  coarti  of  special  Juriidlction,  under  the  vtrlons  names  of 
the  conrt  of  probatea,  tlie  regiaters'  court,  the  orphan's  court,  the  court  of  the  ordinuy, 
and  the  surrogate's  court.  The  countj  courts  of  Alabama,  when  sitting  as  conrts  o( 
probates,  are  denominated  Orphnn'a  Conrta,  and  the;  tutre  a  reiy  exteuaive  jurisdic- 
tion OTer  the  estates  of  deceased  persons.  In  Indiaaa,  bj  act  of  Febmary  17,  1888, 
the  court  of  probates  in  ?aeh  countj  consists  of  one  Judge,  elected  bj  the  people  sep- 
leDniall;,  and  the  conrt  has  exclusiTe  jurisdiction  in  matters  of  probate  of  wUtt,  and 
administratioii,  and  guatdiantbip,  and  tlie  ■ettlement  of  decedent's  estates,  and  con- 
current jtulsdiction  in  all  suits  at  law  and  In  equity  in  favor  of  and  against  hein^ 
executors,  admlnielrator*,  and  guardians,  where  the  amount  in  controTersy  excceda 
$00,  and  in  partition  and  dower,  and  it  m%j  authorize  guardians  to  aell  real  estate  to 
paj  debts,  and  inpport  infants,  Inuaties,  &c.  It  maj  command  J1117  trials  in  proper 
cases.  The  probate  Jurisdiction  la  plenarj  and  highly  Important,  and  the  statute 
conferring  the  powers  b  very  provisional,  and  seems  to  be  well  digested.  Bevited 
Statutes  of  Indiana,  1838,  pp.  172, 459.  A  conrt  of  prvbates  in  Miasiasippi  is  estab- 
lished in  each  oonntj,  and  bat  the  like  enlarged  and  discretionary  JoriadictiDn  In  til 
matters  of  wlUs  and  of  administration,  and  of  tales  and  distribution  of  the  eatale*  of 
decedents;  and,  at  far  at  the  Jurisdiction  extenda.  It  is  exclueive,  and  has  powers 
as  ample  as  a  court  of  chancery.  2  8m.  k  M.  328,  B30,  S-tS ;  Farve  c.  GraTsa.  4  id. 
707.  TIm  act  in  Missouri,  concerning  executors  and  admin iatraton,  ia  comprehea^ 
live,  and  their  powers  and  duties  are  well  defined.  The  jurisdiction  reside*  In  111* 
ooonty  conrts.  Revised  Statutes  of  Missonri,  1636^  p.  M.  So  In  Kentucky  and 
North  Carolina,  the  county  courts  have  exclusive  Jurisdiction  to  eatabhah  wills  of 
real  and  personal  estates.  Hunt  d.  Hamilton,  9  Dana,  01 ;  IN.  C.  Sevited  SCatutea, 
18S7,  pp.  620,  631.  The  revised  statute*  in  each  atate,  and  etpeclally  where  th« 
revisions  have  been  recent,  contain  a  tpedal  detail  of  the  jurUdiction  and  power  of 
probate  courts.  We  can  only  altnde  occasionally  and  by  way  of  tUiutmliim,  to  the 
local  statnte*.  The  law  of  Maryland  on  Statntory  Testamentary  Law  It  collected 
by  Judge  Dorsey,  and  the  volume  it  enriched  by  a  reference  to  the  deciilona  of  the 
courts  on  the  subject.  In  Kew  Jersey,  the  governor,  by  the  cona^tu^n,  until  IBU, 
was  IE  offirio  the  ordinary  as  well  as  the  chancellor  of  the  state,  and  he  consequently 
had  jurisdietlim  to  take  proof  of  will*  and  to  grant  letters  tettamentaiy,  and  letto* 
of  administrmlioo.  But  by  the  constitution  of  1S14,  the  chancellor  It  declared  to  be 
the  ordinary  or  surrogate  geoerat  and  Judge  of  tbt  picrogatlTe  court 
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of  the  (ttfite,  or  within  *the  state,  not  being  an  inhabitant  *410 
thereof,  the  granting  of  administrat^n  wwa  Btill  reserved 
to  the  oourt  of  probates,  (a)  This  practice  continued  until  tiie 
act  of  March  21,  1823,  (A)  when  the  court  of  probates  was 
abolished,  and  all  the  original  powers  of  that  court  were  tran»- 
ferred  to  the  sarrogHtes  ;  and  each  surrogate  has  now  jurisdiction, 
excluBiTe  of  everj  other  surrogate,  within  bis  countj,  when  the 
testator  or  intestate  was,  at  his  death,  an  inhabitant  of  the 
county,  in  whatever  place  he  may  have  died ;  or  not  being  an 
inhalntant  of  the  state,  died  in  the  county,  leaving  assets  therein  ; 
or  not  being  an  inhabitant  of  the  state,  died  abroad,  leaving  assets 
in  the  coonty  of  the  surrogate  ;  or  not  being  an  inhabitant  of  the 
state,  and  dying  out  of  it,  assets  of  such  testator  or  intestate 
should  thereafter  come  into  the  county ;  or  when  no  jurisdiction 
is  gained  in  either  of  the  above  eases,  real  estate,  devised  by  the 
testator,  is  situated  in  the  county.  (0)  The  first  judge  of  the 
county  acts  in  cases  in  which  the  surrogate  is  disqualified  to  act ; 
and  the  county  treastirer  in  each  county  acta  as  a  public  adminis- 
trator in  special  caues.  There  is  likewise  a  public  administrator 
in  the  city  of  New  York,  with  enlarged  jurisdiction  in  special 
cases  of  intestates'  estates.  He  is  authorized  to  act  as  public 
adminiiitrator  in  cases  where  there  are  effects  in  the  city,  of  per^ 
eons  dying  intestate,  and  leaving  no  widow  or  next  of  kin  com- 
petent and  willing  to  adminidter.  (<i) 

Administration  ia  directed,  by  the  New  York  Revised  Statutes, 
to  be  granted  to  the  husband  on  the  wife's  personal  estate,  and  in 
other  cases  to  the  wii^w  and  next  of  kin,  or  to  some  one  of  them, 
if  they,  or  any  of  them,  will  accept,  in  the  following  order ;  first, 

(a)  L.  N.  T.  MM.  1,  c.  12,  Md  tew.  10,  c  88;  Ooodrivb  d.  Peodletoii,  i  John*. 
Ch.C62. 

(ft)  StM.  41^  c.  TO. 

(e)  H.  T.  Revised  StatatM,  U.  73,  kc  28;  N.  Y.  act,  eOth  ie»t.  c.  400,  mc  1. 
In  Bnglftnd,  genenlly  ipeaktng,  all  eccleiiaitlcal  tntimentarjr  JurlidlcdoDt  m  lim- 
ited Id  their  •nthorllj  to  property  locmlly  iltuated  within  their  district.  Crotley  r. 
Archdeacon  of  Sndbaiy,  8  Hagg.  E.  R.  199.  In  Tennessee,  letten  of  administration 
KTauIed  not  in  Uie  conntj  of  the  decedent's  residence  and  domicile  are  Told.  Wllsoa 
V.  Frader,  S  Hninph.  80. 

(if)  N.  T.  R.  S.  11.  TO ;  lb.  it.  IIT-ISS.  Bj  the  act  of  April  20, 18E0,  ia  amendment 
of  the  Rnised  Statutes,  f nnher  pcoTluon  is  made  for  the  ca«e  In  which  the  flnt  Judge 
of  the  connty  cannot  act  as  snrrogate,  The  trmt  deToWe*  on  the  district  attorney  of 
the  connty,  and  cTentnally  on  the  chancellor.  In  New  Jersey,  it  the  Intestate  leaves 
DO  relatloiu  to  admlnistw,  the  ordinary  jirants  administration  on  due  security  to  any 
proper  ap^licaat.    R.  B.  N.  J.  IMT,  p.  SU. 
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to  the  widow ;  second,  to  the  cbildrea ;  third,  to  the  &ther ; 
fourth,  to  the  brothers ;  fifth,  to  the  ebten ;  aixth,  to  the  grand- 
children ;  seventh,  to  any  other  of  the  next  of  kin  who 
'  411  would  be  entitled  to  ti  share  in  *  the  distribution  of  the 
estate,  (a)  ^  Under  the  English  law  (and  the  law  of  New 
York,  and  it  is  presumed  the  Ihw  of  the  other  states  is  the 
same),  (b}  the  surrogate  has  the  discretion  to  elect,  among  the 
next  of  kin,  any  one  in  equal  degree,  in  ezcluuon  of  the  rest,  and 
to  grant  to' such  person  sole  administration.  So,  nnder  the  Eng- 
lish law,  he  may  grant  administration  to  the  widow  or  next  of  kin, 
or  to  both  jointly,  at  his  discretion,  (c)  To  gnaid  t^ainst  impo- 
sition or  mistake  in  issuing  letters  of  administration  prematurely, 
the  surrogate  is  required  to  have  satisfactory  proof  that  the  person 
of  whose  estate  administratiOD  is  claimed  is  dead,  and  died  intes- 
tate ;  and  when  application  is  made  to  administer,  by  any  persoo 
not  first  entitled,  there  must  be  a  written  renunciation  of  the 
party  having  the  prior  right  to  administer,  or  a  citation  to  show 
cause  is  to  be  first  issued  to  all  snch  persons,  and  duly  served  or 
otherwise  published,  (d) 

According  to  the  provision  in  the  New  York  Revised  Statutes, 
if  none  of  the  relatives,  or  guardians  of  in&nt  relatives  (for  the 
guardians  of  minors  who  are  entitled  may  administer  for  them), 
will  accept  the  administration,  then  it  ia  to  be  given  to  the  cred- 

(a)  N,  r.  BeTit«d  SUtulM,  iL  74,  kc.  ST,  W.  The  rale  In  England  ii  to  grant 
Kdminiitration  to  the  linebaiid  on  the  wife's  eitate,  and  in  other  csset  to  the  widow 
or  next  of  kin,  or  both,  at  dlacretion.  The  nearest  of  kin  to  the  intestate  has  prefer- 
ence ;  and  of  persons  Id  equal  degree,  the  ordinary  may  take  which  he  pleaies.  The 
Dearoesa  of  kin  ii  compated  according  to  the  ciril  law.    2  Bl.  Conun.  fiM. 

(b)  S.  T.  ReTited  Sutntes,  iL  74,  sec.  2B. 

(c)  fawlry  V.  FawCr;,  1  8alk.  Sd;  Anon.,  8cr.  6G2  ;  Gate  ot  WiUiamt,  8  Hagg. 
Ecc.  217.  The  N.  T.  Beiised  Statutes,  iL  74,  tec.  27,  seem*  to  haTe  destroyed  tbU 
discretion.  But  the  Massachusetts  Berised  Sutntei,  1838,  and  the  New  Jenej 
statute  of  17S6,  Elmer's  Dig,  166,  leave  it  as  in  the  Bnglisfa  taw. 

{d)  N.  T.  BeTlsed  L«w>,  li.  74,  sec.  20 ;  ib.  70,  tec  36,  Sa  la  EngUnd,  an 
executor  who  has  renounced,  may  retract  before  administration  is  actually  granted 
to  another.  H'DnnneU  v.  Pendergast,  3  Hagg.  Ecc.  212.  And  In  New  York,  tl>e 
tuTTOgale  may,  with  the  coDteat  of  the  person  entitled,  Join  one  or  more  competent 
persons  with  him  in  the  administration.  When  administration  is  granted  to  two 
or  more  persons,  it  being  an  entire  thing,  if  one  dies,  the  entire  authority  remaina 
with  the  suTlvor*,  the  same  as  in  the  caae  of  executor*,  Lewla  v.  Brooks,  8  Terg. 
167. 

I  What  follows  being  a  matter  of  made  to  note  tlie  chaugea  which  have 
local  statute  law,  no  attempt  has  been    taken  place. 
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iton  of  the  deceased ;  and  tbe  creditor  &tab  implying,  if  otherwise 
competent,  is  to  be  preferred,  (e)  If  no  creditor  applies,  then  to 
any  other  person  legally  competent.  (/)  In  the  city  of  New 
York  the  paltlic  admiaistTator  has  preference  after  tbu  next  of 
kin ;  and  in  tbe  other  counties  tbe  county  treasurer  baa  prefer- 
ence next  after  creditors.  (^-)  In  the  case  c^  a  married  woman 
dying  intestate,  the  husband  is  entitled  to  adminiijtratioii  in  pref- 
erence to  any  other  person ;  and  he  is  liable,  as  administrator, 
for  the  debts  of  his  wife,  only  to  the  extent  of  the  assetit  teoeived 
by  him.  If  he  does  not  administer  on  her  estate,  he  is  presomed 
to  hare  assets,  and  is  liable  for  hex  debts.  (&)  Under  the  English 
law,  at  least  until  lately,  if  tbe  husband  dies  leaving  the 
goods  of  the  former  wife  unadministered,  the  right  of  *  ad-  *  412 
ministration  de  6onit  non  belongs  to  the  next  of  kin  of  the 
wife ;  though  the  right  of  property  belongs  to  the  representatives 
of  the  husband.  The  principle  of  the  English  statute  of  21 
Hen.  VIII.  was  to  vest  the  administration  de  fumit  non  in  the 
person  who  was  next  of  kin  at  the  tinte  of  the  intestate's  death, 
and  who  was  possessed  of  the  beneficial  interest  in  the  pei'sonal 
estate.  The  case  of  Sole  y.  Dolman,  in  17S6,  was  an  anomalous 
case,  and  established  an  exception  to  a  general  role ;  for  tite 
original  administration  to  tifeme  eovert  was  granted  to  her  next  of 
kin,  in  preference  to  the  repreeeatative  of  the  deceased  husband, 
who  aurrived  her,  and  in  whton  tbe  interest  was  vested,  (a) 

{»]  In  North  Carolinm  the  greatest  creditor  ii,  in  such  cEue,  entitled  to  the  prefeN 
enee.    Act  1792. 

(/)  The  nme  genenl  ralee  Are  pre*crib«d  in  tbe  MauBChmetta  Reriied  Statute! 
of  188fl,  and  eziat  throughoot  this  countrj. 

(g)  N.  T.  ReTJMd  Sutntei,  ii.  74,  aec.  2T.  Where  penoiia  not  inhabitsnta  of  tbe 
State  of  New  York  die,  leaving  aiseta  in  the  itate,  it  no  application  for  letter*  of 
fedrntniitnitloo  be  made  b;  a  reI«liTe  endlled  thereto,  and  legailj  competent,  and 
letlen  tettamentary  or  of  ttdmtnit  (ration  have  been  granted- bj>  oompetent  siUhort^ 
in  anf  other  itate,  the  penon  w  appointed,  on  prodacing  luch  letiert.  li  entitled  to 
letten  of  adminiitratlon  in  preference  to  crediton,  or  an^  other  person*,  except  the 
puUlc  admlDlstrator  in  the  citj  of  New  York.    lb.  75,  (ec.  81. 

(i)  N.  r.  Revised  Statntei.  ii.  74,  lee.  27 ;  lb.  TS,  kc.  29, 33 ;  and  vide  lupn,  186, 186. 

(a)  1  Hagg.  Rcc.  341,  in  note* ;  2  id.  631 ;  App.  IGO,  105.  The  recent  doetiiiw 
in  Betti  r.  Klmpton,  2  B.  &  Ad.  278,  li  also  that  adniftilstrstion  de  banle  nm  at  the 
wife's  chotei  in  action  left  onadminlttered  b;  the  hntlwnd,  goes  to  the  next  of  kin  of 
the  wife,  to  l>e  administered,  howerer,  for  the  benellt  of  the  husband's  represents ItTes. 
See  mpra,  ISO.  But  In  the  still  later  case  of  Fielder  i>.  Hanger,  3  Uagg.  Ecc.  7S9,  the 
more  reasonable  rale  ii  at  last  adopted,  that  the  administration  on  the  estate  of  a 
deceased  wUe  follow*  the  interest,  tod  on  the  hnslMtnd's  death  goes  to  hi*  repreMni*- 
tires. 
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When  there  are  Bevenl  persons  of  the  same  degree  of  kindred 
to  the  intestate  entitled  to  sdministration,  they  are  preferred  in 
the  following  order:  first,  males  to  females ;  second,  reUtives  of 
the  whole  blood  to  those  of  the  half  blood ;  third,  unmarned,  to 
married  women ;  and  when  there  are  several  persons  eqoatly  en- 
titled, the  surrogate,  in  his  discretion,  may  grant  letters  to  one  or 
more  of  them,  (ft)  No  person  convicted  of  an  iobmoos  crime,  or 
incapable  by  law  of  making  a  contract,  nor  a  noo-resident  alien, 
or  minor,  or  ft^me  covert,  or  person  deemed  incoropeteDt  by  the 
sorrt^te  by  reason  of  drunkennesa,  improvidence,  or  want  of 
anderstanding,  is  entitled  to  administer ;  but  the  husband  is  eoti- 
tJed  to  administer  in  the  right  and  behalf  of  his  wife;  and  with  the 
consent,  in  writing,  of  the  party  entitled,  one  or  more  competent 
persons  may  be  associated  by  the  surrogate  with  an  administra- 
tor, (e)  The  husband  who  administers  on  his  wife's  estate  is  now 
bound  (though  contrary  to  the  English  law  and  the  former  law 
of  New  York)  to  give  a  bond,  in  the  same  manner  as  other  admin- 
istrators ;  yet  he  is  not  bound,  in  consequence  of  it,  to  distribute 
the  estate  after  the  debts  are  paid  ;  but  he  continues  to  enjoy  it 

according  to  the  rules  of  the  common  law.  ((Q 
*  418        *  If  letteiH  of  administration  shonid  happen  to  have  been 

unduly  granted,  they  may  be  revoked,  and  admioistration 
may  be  granted  upon  condition,  or  for  a  limited  time,  or  for  a 
special  purpose ;  as  for  the  collection  and  preservation  of  the 
goods  of  the  deceased ;  and  it  is  the  received  doctrine  that  all 
sales  made  in  good  faith,  and  all  lawful  seta  done  either  hy 
administrators  before  notice  of  a  will,  or  by  executors  or  adminis- 
trators, who  may  be  removed  or  superseded,  or  become  incapable, 
shall  remain  valid,  and  not  be  impeached  on  any  will  appearing, 
m  by  any  subsequent  revocation  or  superseding  of  (he  authority 
of  such  exeoators  or  administrators,  (a) 

(h)  N.  T.  Reriaed  Stmtatei.  li.  74,  aec  28.  The  •tatnte  law  at  Ifev  Jenrj-  of 
1796  follow*  cIoMl;  the  Engluh  law  on  the  sabjcct  at  ftdmiuutnlioD.  Elmer^ 
DlgeM,166. 

(e)  lb.  ii.  76.  lec.  83,  34 ;  Act  of  M.  T.  April  !0,  1830. 

(d)  NVw  York  Reiiwd  Sutates,  U.  aec.  29 ;  ib.  96,  aec.  79.    See  (iqsra,  185. 

(o)  Shep.  Toach.br  Pmtoo,  464;  N.  T.  RevUed  Statalcs.  ii.  76,  sec  38 ;  ib.  79, 
■ec  46, 47.  It  is  a  genMal  role  in  the  EnglUh  law,  that  the  p-ant  of  letlen  of  ■dmin- 
iatration  relalei  back  to  the  death  of  the  intestate,  to  aa  to  authorise  the  adminlitra- 
tor  to  bring  troTAT  or  beapau  for  good*  of  the  intestate.  Year  Book,  36  Hen.  TL, 
fo.  7 ;  Long  v.  Bebb,  Stf.  841 ;  Sharps  ■>.  StaJlwood,  C.  B.  7  Joriit,  492. 
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The  nearness  of  kin,  under  the  English  law,  is  computed  ac- 
cording to  the  civil  law,  which  makes  the  int«atate  himsel£  the 
Urmimu  a  quo,  or  point  whence  the  degrees  are  numberecl ;  and, 
therefore,  the  children  and  parents  of  the  intestate  are  equally 
□ear,  being  all  related  to  him  in  the  first  d^ree;  but  in  this 
instance  the  surrogate  has  not  hia  option  between  them,  but 
must  prefer  the  children,  (b)  And  fmm  the  children  and  parents 
the  next  degree  embraces  the  brothers  aad  gi-andpareuta,  and  so 
on  in  the  same  order.  The  law  and  coune  in  those  states  which 
follow  the  English  law  must  be  to  grant  administratioD,  first,  to 
the  husband  or  wife ;  second,  to  the  children,  sotis  or  daughters ; 
third,  to  the  parents,  father  or  mother ;  fourth,  to  the  brothers  or 
slitters  of  the  whole  blood  ;  fifth,  to  the  brothers  or  sbters  of  the 
half  blood;  sixth,  to  the  grandparents;  seventh,  to  the  uncles, 
aunts,  nephews,  and  nieces,  who  stand  in  equal  degree  ;  eighth, 
to  cousins.  (7)  Grandmothers  are  preferred  to  aunts,  as  nearer 
of  kin ;  for  the  grandmotber  stands  in  the  second  degree  to  the 
intestate,  and  the  aunt  in  the  third.  (<2)  If  none  of  the 
next  of  kin  will  accept,  'the  surrogate  may  exercise  his  '414 
discretion  whom  to  appoint;  and  he  usually  decrees  it 
to  the  claimant  who  has  the  greatest  interest  in  the  effects  of  the 
intestate,  (a)  IF  no  one  offers,  he  must  then  appoint  a  mere 
trustee  ad  colligendum,  to  collect  and  keep  safe  the  effects  of  the 
intestate ',  and  this  last  special  appointment  gives  no  power  to 
sell  any  part  of  the  goods,  not  even  perishable  articles ;  nor  can 
the  surrogate  confer  upon  him  that  power.  (6)  This  very  Incon- 
venient want  of  power  ia  supplied  by  the  New  York  Revited 
Statute! ;  (c)  and  an  administrator  ad  colligendum  (who  ia 
called  in  the  statute  a  collector)  may,  under  the  direction  of  * 
the  surrogate,  sell  periahable  goods,  after  they  shall  have  been 
appraised.  ' 

(2.)  Of  the  Power  and  Duty  of  the  Administrator.  —  The 
administrator  must  enter  into  a  bond  before  the  judge  of  probate 
(under  whatever  name  the  competent  court  may  be  known), 
with  snreties  for  t^e  futhful  execution  of  his  trust ;  and,  being 

(li)  S  Tern.  V26,ug.;2  B1.  Comm.  G04. 

(e)  Shep.  Touch,  by  Preston,  ti.  468 ;  Darant  e.  FrNtwood,  1  Alk.  464. 

id)  BUckboroUgh  r.  n«vl>,  1  P.  Wmi.  41. 

(a)  Tucker  v.  We«lgarth,  S  Aiidsmi.  362. 

(()  I  Boll.  Abr.  tit.  Executor,  C.  I ;  Shep.  Tonch.  hj  PrMton,  U.  48& 

(e)  ToL  tL  7%  aeo.  88l 
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thus  dnly  appointed,  it  is  his  duty  to  proceed  foithwitk  tai  the 
ezecation  of  hit  tmst.  (<()  His  povera  and  daties  Doder  tke 
common  law  of  the  land  may  be  sammaiil;  comprehended  is 
the  following  particulats :  1.  He  is  to  make  an  invaitoiy  of  the 
goods  and  chattek  of  the  intestate,  in  the  presenoe  and  with  the 
discretion  of  appraisen,  who,  in  New  York,  MaaBacfaoaettB,  ud 
probabl7  in  other  stales,  are  to  be  app4Hnted  by  the  probate  court, 
and  sworn ;  and  under  the  Englislk  Uw  they  ara  selected  by  the 
executor  or  iidiniDistTstor,  from  the  creditors,  or  next  of  kin,  or 
discreet  neighboni.  («)  Two  coiries  of  this  inventory  are  to  be 
made  and  indented,  and  one  copy  is  to  be  lodged  with  the  sni> 
rogate,  under  the  attestation  of  the  administrator's  oath, 
*415    and  ^e  other  is  to  be  retained.  (/)     This  *  iuT^lory  is 

Id]  V.  T.  BeriMd  8t«t<itn.  iL  77,  kc;  41.  Under  the  H.  T.  Bernrd  StMsh^ 
iL  79,  MC  0,  76,  the  inTrofate,  if  be  ikcin  the  tdicnmabUMiM  of  the  cue  to  ra^un  k. 
maj  reqniic  an  cMcntor  to  pT«  lectuiij.  U  be  be  about  to  remoTe  onl  et  (he  VU, 
be  m>7.  In  tbM  cue,  ftlao  rcqaire  it.  See  Wood  e.  Wood,  4  Paige,  200.  la  Tvnntt- 
•ee,  execnton  mnit  giTc  aecuritj  eqnallj  with  adminiatralora,  before  Atj  can  law- 
fuUjicL  Actof  1918;  4TerK.20.  B7  the  Mawacbinetli  Beriietf  Siaiate* of  ISMt 
ud  tbe  ReriKd  Statatea  of  TersHnl,  1S30,  p.  260,  the  twcntor  u  well  a«  the  ailiiii» 
iitratoT,  before  be  enter*  on  bia  trnat,  miut  in  all  caiea  gjie  bond,  with  lulBcieat 
inrety,  to  the  judge  of  probate,  for  tlie  faithfal  execution  of  his  tmit ;  and,  ai  a  cob- 
(eqnence,  the  executor  of  an  execntor  hu  no  aalhority  to  admiidater  on  the  ettate  of 
tlie  Snt  teilator.  The  Engluh  mle  fai  tqnitj  la,  that  if  an  execatrix  who  hu  inbat 
children  maniei  a  Kcond  huband  in  necesdloni  circaoutsncea,  and  there  ii  danfCT 
of  wute,  a  recriTer  will  be  appointed.  Dillon  b.  Lad;  Hoant-Caahell.  3  Bro.  P.  C 
341 ;  Hiddlelon  r.  Dodiwell,  13  Vet.  368.  And  thii  ii  the  nile  of  npiitj  in  Sooth 
CaroKna.  Stairle;  t>.  Rabe,  I  McH.  Eq.  22,  and  woold  probably  be  followed  if  the 
eaee  arote  in  the  eqnitj  cowti  in  the  other  atatea. 

(i)  Tbe  adinimit ration  bond  only  binda  the  adminiatrmlor  to  adroiniiter  the  aMcta 
within  the  atate,  and  not  gooda  in  another  juriidiction.    GoTemor  v.  Williaoia,  3  Ind. 

(N.  c.)  ira. 

(/)  M.  T.  ReriMd  StalBte*.  n.  82,  aeo.  1 ;  lb.  84,  aec  16,  1&  Th»  New  T«fc 
italnte  apeciflet  tbe  nature  of  the  aaKta  which  ahall  go  to  the  execntor  or  adminia- 
trator ;  and  it  has  followed,  la  this  reaped,  tbe  rale  of  tbe  common  law.  Thej  an 
the  interMl  of  the  deceax^  in  leaaea  for  jeart ;  thing*  annexed  to  the  freehold,  fat 
the  pttrpoae  of  ttwde  or  manafacture ;  growing  crops  niaed  ananaUy  bj  labor  aod 
cnltlTatioa,  exceptinK  gi«*a  and  fniit  not  gathered ;  tenta  accnud.  debta  aod  thingi 
In  acUon,  though  tecored  bj  mortgage,  and  motable  property  and  eSeclt.  •  N.  T. 
BcTiied  Statatea,  1182,  tec.  S;  Erant  b.  Iglehart,  6  QUI  1  J.  171,  ISO,  100,1.  r.  Id 
Mauachnaetts,  mortgage  debt*,  before  foreclotoie,  an  peiaonal  aaaeta  in  the  hands 
of  the  execaton  and  adoiinUtratoii  of  the  mortgagee.  Maasachuetta  Seriaed  Stat- 
ate*,  1B36.  Certain  necesaary  domeatic  arliclea  for  fawilj  aie,  u  Lionu,  atoTea,  pio- 
tores,  school  books,  wearing  apparel,  bedding,  table  f amiture,  and  a  amall  number  ot 
tKCessary  doaicsttc  animals,  are  not  lo  be  appraiaed,  bat  to  remain  for  the  use  of  the 
widow  and  children.    New  York  ReTiied  Statatea,  ii,  63,  sec  0,  10.    There  ii  a 
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intended  for  the  beiwfit  of  the  creiUtorB  and  next  of  kin ;  aod 
the  administrator  will  be  obliged  to  account  for  die  property 
mentioned  in  it ;  und  he  will  ^so  be  obliged  to  ^ot  good  cause 
for  not  oollecting  the  debts  that  are  mentjoned  to  be  due,  unless 
he  bad  the  precaution  to  note  them  in  the  inventory  as  desperate. 
He  is  liable  also  to  have  the  letters  of  adminiBtratioo  revoked 
(and  it  is  the  same  with  the  letters  testamentary  of  an  executor >, 
if  an  inventory  be  not  duly  made  and  returned.  And  if  any  one 
or  more  of  the  exeoittors  or  administrators  returns  the  Inventory, 
those  who  neglect  to  do  it  oannofc  afterwards  interfere  with  tbo 
admioiatration  ontil  they  redeem  tbeir  default,  (o) 

After  completing  the  inventory,  the  duty  of  the  administrator 
is,  to  coUeot  the  outstanding  debts,  and  cravert  Uie  property 
into  money,  and  pay  the  debts  due  from  the  intestate.  He  must 
sell  the  peiBonal  property,  so  £ir  as  it  may  be  necessary  for  the  pay- 
ment (rf  debta  and  I^acies,  beginning  with  articles  not  requited 
for  immediate  family  use,  not  specifically  bequeathed.  (&) 

ttaUar  ezetpllea  ia  MaMMhiweHi,  ConiMcticBt,  Ohio,  and  probably  \n  other  atatea, 
ia favor  of  the  widow  and  famllT;  and  Itextandi  to  avch  mitll  neeeaiair  family 
artldeiai  are  exempt  from  eiecatiaB.  The  whioir  and  ohildreti  In  Ohio,  Itanj  ander 
ftftsen  7«an  af  age,  or  the  children  onij,  if  oo  widair,  ara  entitled  to  mffloieBt  provV 
rfow  or  ether  proper^  far  thair  aapport  for  twelre  monthi  from  the  inteetale't  death, 
vithoat  haTiDg  the  lanie  accoantfd  for  ai  part  of  the  ioTentoTy.  ScatulM  of  Oliio, 
1881.  The  Ohio  itatute  as  to  emblementi  declares  that  dioac  cowed  a/Cer  March  1, 
andhefareDeceniberSl.ihallgota  the  riecator  or  adralnlBtnitar,  !(  the  decedent 
died  within  tliat  period ;  bat  tliat  thoie  frowing  on  the  land  on  Mareh  I ,  or  between 
Deoemlier  SI  and  March  1.  thall  go  t«  the  heir,  deriiee,  or  remaindertuan,  or  n'nt<- 
■loner,  if  the  decedent  died  within  that  period. 

b  Uaauctinaetu,  CoDoecticiU  (BarlKd  Statvtn  of  MawadiaMtlB.  183S,  and  of 
OooBoclkDt,  ISSl),  and  probably  in  those  othra-  lUtet  where  the  distribution  of  real 
md  pertonat  propesly  is  tb«  sana,  the  inventoi;  is  to  exclnde  eqoally  the  real  and 


{a}  M.  r.  Berised  Statatet,  iL  8fi,  aec  ir-23. 

(6)  The  SasOA  rule  Is  to  coovert  the  assets  lata  cash  hj  a  public  sale ;  and  this 
«n*  the  rale  declared  la  CoTenboren  t>.  Shnler,  2  Paige,  182.  But  tn  Maryland, 
Dttlea*  tlie  sale  of  the  aaaels  be  necessary  t«  pay  debts  and  legacfei,  or  to  make  a 
satisfactory  dlitrtbntion,  tbe  rale  Is  for  the  exaentors  and  adnrinistrators  to  divide 
the  pn^erty  speeifleaUy  >«  kkd  between  legatee*  and  dlitHbuteei.  Kvans  v.  Iglehart, 
•  CiU  &  J.  ITl.  8y  the  N.  Y.  BcTlwd  Statutes,  ii.  S7,  aec  36,  ».  the  executor  h 
aUowed,  except  in  tlM  dty  of  Mew  York,  to  eetl  on  credit  not  exceeding  one  year, 
■llfa  approred  seonnty ;  aad  he  will  be  exempted  from  responufalltty  for  losses.  If 
k*  acta  la  good  faith  and  with  ordlaary  prodeace.  The  alatuta  has  not  defined 
what  was  intended  by  cgipneed  seearity.  The  bgllsh  rah  in  eqaity  k,  that  Uie 
aMantor  vaast  not  rest  on  ptrtaaai  seourity ;  and  if  Iw  don,  It  h  at  his  own  peril. 
Bat  there  ara  azoaptlona  to  tba  saTsri^  of  that  rale ;  and  it  wfll  depend  upra  drcnm- 
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*  416        In  paying  *  the  debts,  the  order  prescribed  hj  the  roles 

of  the  common  law  is,  to  pay,  first,  funeral  charges,  (a)  and 
the  expense  at  the  probate  office ;  next,  debts  due  to  the  state  ; 
then  debts  of  record,  as  judgments,  recognizances,  (&)  and  final 
decrees ;  next,  debts  due  for  rent  and  debt  by  specialty,  as  bonds 
and  sealed  notes  ;  and,  lastly,  debts  by  simple  contraeL  Causes 
of  action  arising  ex  delicto,  for  wrongs  for  peraonal  iajuriea,  die 
with  the  person,  and  do  not  survive  gainst  his  representatives. 
Executors  and  administrators  are  the  representatives  of  the  per- 
sonal property  of  the  deceased,  and  not  of  his  wrongs,  except 
BO  far  as  the  tortious  act  complained  of  was  beneficial  to  his 

•tknces  whether,  imder  the  KewTorfc  itetnte,  an  eiecntor  at  uloiliilitntOT  •dtng  in 
good  ftith  be  bound  to  uuira'  for  the  eventiul  failure  of  penonal  mcutI^.  See  a 
diMUMion  of  the  lubject  ia  Smith  v.  Bmltli,  4  Johiu.  Ch.  3S4, 029.  The  weight  of  the 
modem  Engtiih  autboritr  la,  that  tnTeatlng  tmit  moneji  In  penonal  Kcoritj  !•  m 
breach  of  tnut  Loid  Hardwicke,  In  Rider  v.  Bkkerton,  3  Siranat.  80,  note;  Lord 
Kenyoo,  In  Holnea  r.  Dring,  3  Coi'i  Caaea,  1;  Lord  Loaghboroiigh,  In  Adja  ■; 
Feuilletean,  S  Swanat.  Bl,  note ;  Lord  Eldon,  In  Walker  d.  Srmonds,  ib.  63.  When 
the  will  directed  the  executon  lo  put  m  inlerat,  to  he  ledl  uorttd,  ffiOD,  and  tb^ 
Inveated  it  In  stock  of  the  Bank  of  the  United  8t*te«,  and  it  wa«  lo»t  bj  tlie  buik- 
ruptC7  of  tlie  bank,  it  wai  hdd  to  tnean  •ecmity  bj  mortgage  or  Jndgmeni  on  tvaltj, 
and  (liat  the  bank  aecnrity  wm  no  better  than  puaotial  Becarlt]>,  and  the  executon 
were  held  reapotiuble  for  the  nwney.  Myce'a  £atate,  6  Watta  &  S.  SM^^  An  execntor 
i«  reaponiible  if  be  iuTeata  tnut  moneya  otherwlae  than  tipou  real  aeeorilj  or  in  goT- 
emment  ilock.  Bank  abMk  will  not  do.  Ackerman  b.  Emott,  b;  Parker,  V.  Ch.,  h 
S  N.  Y.  Legal  Obi.  S37 ;  \K  Barb.  ^6.)  But  the  executor  may  place  monej  where 
the  teatalor  had  been  accuitomed  to  place  it,  and  without  belug  reaponiible,  If  he  acta 
with  good  faith.  Tanitjn,  219.  In  Qraj  v.  Fox,  Saxton  {"&.  J.),  Sfi9,  the  quertion 
what  1«  due  tecoritj  in  respect  to  truateea  loaning  monej  waa  learaedlj  diaenned  \ 
and  it  wu  declared  to  be  a  well-eettled  rule  in  the  BngUih  chancerj,  and  wai  adopted 
fn  New  Jertej,  that  the  loaning  of  tnut  moneyi,  and  eipedallj  where  Infanta  were 
concerned,  on  ^'ooft  m-peneaal  ttcurilj,  wat  not  due  lecurttj,  and  luch  loana  were 
at  the  liik  of  the  truatees.  The  truatee  muit  take  adequate  real  aeGnrltir,  or  an 
InTcatment  In  public  itocki  or  fundi.  Thii  waa  the  opinion  of  thechaooellorof  Na« 
Tork,  in  Smith  v.  Smith,  abore  cited.  In  Sticknej  >.  Sewell,  1  H7.  &  Cr.  S,  exMO- 
ton  were  empowered  to  lend  mooej  on  real  or  penonal  lecaritj ;  and  it  wai  Iield  that 
monej  ahould  be  advanced  to  the  amount  onlj  of  two  thirdi  of  the  ralne  ot  freehold 
land,  of  a  permanent  ralue,  and  not  upon  houaei  or  bulldingi,  which  are  fluctuating; 
and  the  executor  wat  hilA  antwerable  for  the  deficiency. 

(a)  Aa  againit  creditor*,  the  rule  of  law  la,  that  no  more  ahaU  be  allowed  for 
f  Dneral  expeniei  than  u  abaoluteijr  neecMar;,  regard  being  had  to  the  degree  and 
condition  bi  life  of  the  deceaaed  perton.  Hancock  b.  PodnHHV,  1  B.  &  Ad.  flOO; 
Falmc*  V.  Stepbena,  R.  M.  Charlton  (Gs.),  M.  In  Loui^ana,  the  priTlleged  claim 
of  the  letfor,  a*  againtt  the  ettate  of  the  deceaaed  letaee,  come*  in  tnuwdiatelr  after 
the  funeral  chargea.    Derine'i  Saoceoion,  4  Boh.  806. 

(b)  A  recognisance,  aa  of  special  bail,  it  of  higherdlgnlQr  than  a  debt  if  ipMilltr, 
and  baa  preference.    Hood  e.  Faalenr,  4  Lalgh,  S6. 
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eutate.  (e)  '    The  civil  law  gave  no  preference  to  creditors,  except 
as  to  debts  incun-ed  for  funeral  expeuses,  and  the  expenses  of 

(e)  Hamblj'  v.  Troll,  Cowp.  371 ;  The  Peopl*  v.  Gibbi,  B  Wend.  29;  Bench  v. 
Metier,  9  Serg.  ft  B.  272.     Bui  for  daiutmiu  or  wrongi  to  property,  the  penoiul 

>  Aclioiu  far  ixumg  Dealk.  —  The  rule  doDe  Lim,  the  ttalutorj  action  could  not 
that  peraonat  repretentikUTei  cannot  ane  be  maintained,  a*  the  p*rt]'  injured  could 
foriiijiiHeatothepenon,teeliDg>,orrepu-  not  "  maintain  an  action  inretpect  there- 
tation  of  the  deceased,  bai  been  eweti-  of."  Read  d.  Great  Eaitern  H.  Co.,  L.  R. 
tialljr  modified  by  alatute.  The  right  of  8  Q.  B.  556  (qualifying  Pym  i>.  Great 
action  for  injuries  to  property,  and  lome  Narthem  R.  Co.,  4  Beat  &  S.  39G} ;  Dilible 
other  wronga,  !■  very  generally  made  to  n.  N.  T.  &  Erie  R.  R.,  25  Barb.  163.  Bui 
■urviTe,  in  favor  of  and  againat  them.  It  hai  been  repeatedly  laid  down  thai  the 
Morgan  v,  Rarey,  6  B.  &  N.  26&  Again,  atatute  ^ve«  a  new  cauae  of  action  and 
according  to  ntott  judget,  the  death  of  a  does  not  merely  cauae  the  old  ooe  lo  aur- 
homan  being  c-ould  not  be  complained  of  vive  to  the  repreaenutive*  of  the  dr- 
at an  actionable  injury  in  a  civil  court  at  ceased.  Pym's  Case,  lupra ,-  Whitford  v. 
comtnon  Uw  (Osbom  v,  Oillett,  L.  R.  8  Panama  R.R..  23  N.Y.  406, 4efi,H(lv.ib. 
Ex.  SS;  Baker  a.  Bolton,  1  Camp.  4&S;  486;  SafEord  p.  Drew,  S  Duer,  627,688, 
Carey  b.  Berluhit«  B.  R..  1  Cnah.  47b;  640;  Yertore  v.  Wiawall.  16  How.  Pr.  8, 
Bubgh  r.  New  Orleans  &  C.  B.  R ,  6  I^  12 ;  Feno.  R.  R.  f.  Henderson,  51  Penn. 
An.  4M;  Hyatt  e.  Adams,  16  Mich.  180  j  St.  316,  823;  Keedbaiti  c.  Grand  Trunk 
Eden  v.  Lexington  &  F.  R.  R.,  14  B.  Hon.  R.  R.,  SS  Vt  2M.  Damages  are  giren 
90i);zi  bnt  by  theSt  Q4I0  Vicl.c.93,  only  for  the  pecuniary  Injury,  and  no 
whenever  the  death  of  a  person  shall  KUttinm  for  feetlngi  la  allowed.  Blake  b. 
be  caused  by  wrongful  act,  neglect,  or  Midland  R.  Co.,  18  Q.  B.  68.  Bat  the 
default  anch  as  would  (if  death  had  not  partiet  concerned  need  not  have  had  a 
enaned)  ha*e  entitled  him  to  maintain  an  legal  claim  to  the  support  of  the  deceased- 
action  In  respect  thereof,  an  action  may  111.  Central  R.  R.  e.  Barron,  6  Wall.  OIX 
be  brought,  notwithstanding  hit  death,  in  The  atatute  haa  no  extra  territorial  ope- 
the  name  of  hia  executor  or  admlnlatrator,  ration  even  on  corporationa  created  by 
against  the  person  who  would  have  been  the  law  of  the  state  where  it  la  In  force, 
liable,  and  for  the  bcneBt  of  the  wife,  Whitford  v.  Panama  R.  B.,  23  N.  T.  466 ; 
huaband,  parent,  and  child  of  the  de-  Mahler  c.  K.  &  N.  T.  T.  Co.,  36  N.  T.  3^ ; 
ceased.  And  the  jurymay  give  damages  Needham  d.  Grand  Trunk  R.  R.,  SS  Tt. 
proportioned  to  the  injuryresulling  from  294;  [State  v.  Ktts.  &  Conn.  R.  R  Co., 
the  death  to  the  pnrtiea  for  whose  benefit  45  Md.  41] ;  although  it  has  been  held  to 
the  acdon  is  brought.  Statute*  modelled  apply  to  injuries  infllctad  on  the  high 
on  the  abo*e  have  been  passed  in  many  teas,  notwithstanding  one  of  the  parties 
of  the  United  States,  and  corporatitmt  are  was  a  foreigner.  The  Bxploier,  L.  R. 
esprettly  subjected  to  the  liabUitlea  Im-  8  Ad.  ft  Ec  289;  The  Otildfaze,  L.  R. 
poted  by  the  law.  N,  T.  Acts  of  1847,  2  Ad.  ft  Ec.  826.  |But  see  Armstrong 
c460,  andlS49,  cSee.  It  has  been  held  v.  Beadle,  G  Saw.  484.]  And  the  right 
upon  thete  acts  that  If  the  deceased  ac-  of  action  which  it  confer*  cannot  be 
cepiedaaam  in  tatisfaetionof  theinjury  enforced  in  another  state.     Richardson 

*>  The  right  of  a  master  to  recover 
damages  at  common  law  for  a  tort  cant- 
ing the  inune^te  death  of  his  lervaul  la 
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the  administa^tioa,  aod  debts  by  mortgage.  The  heir  paid  him- 
self first,  »sd  be  might  pay  the  first  creditor  vbo  came.  All  the 
assets  were  cousidered  as  equitable.  (cJ)  When  debts  are  id 
equal  degree,  the  administrator  may  pay  which  he  pleases  first, 
and  he  may  always  prefer  himself  to  other  creditors  in  an  equal 
degree.    If  a  creditor  commences  a  suit  at  law  or  in  equity,  he 

repreientfttlTes  of  Ihe  deceased,  who  comniltted  the  tort,  were  made  antwerable  bj 
[he  lUtDte  of  SO  C&r.  IL  c.  T,  ud  4  &  6  W.  &  M.  c  24 ;  and  doubllet*  the  tame  law 
eziits  in  thu  country.  Executon  uid  administrnton  are  alto  made  liable  to  aiuwer 
Tor  injurie*  to  real  property,  in  the  character  at  torta  or  lre«paBce«.  N.  T.  SeTiied 
StatDtei,  iL  114,  tec  4.  Reapectbg  the  liabiliiiei  of  coezeoutora,  it  ii  Dndentood 
that  one  executor  it  Dot  chargeable  for  a  dev<utavil  of  hie  coexecutor,  and  is  charge- 
able only  for  the  asteta  which  have  come  tohii  own  hand*.  Cro.  Elii.  S18;  Str.aO; 
4  DetaUB.  (S.  C.)  65,02,190;  6  Conn.  19,20;  II  Jolins.  16,  21;  6  Johai.  Ch.  2M; 
6  Pick.  104 ;  2  Mottoy  Ch.  180.  But  he  \»  aniwerable  for  tiie  acta  of  bit  coeiecntor 
when  there  hai  been  connivance  or  negligence,  or  when  lie  deiivers  over  asteta,  or 
make*  payment  directly  to  hit  coexecutor.  T  Eatt,  S46;  2  Motloy,  186.  So  one 
executormay  diapoteof  the  aaaeta  and  bind  tliceitate  by  lale  or  discharge.  OCowen, 
84;4  Wend.  143«];  Prettfln  on  Abi  tract*  of  Title,  ii.  22,28;  llJohns.  21;  9  Paige, 
eS;  4  mu  (N.  r.),  492.  The  better  opinion  woold  teero  also  to  be,  that  adnlnlrtr*- 
ton  stand  on  the  nme  ground  in  theae  retpeclt  as  to  their  powen  and  reaponaibilitiea. 
8  Vei.  267;  1  Wend.  683;  4  Watl>.  188;  11  Johat.ai;  Gay  den  <^  Gay  den,  1  HoH. 
(S.  C.)  486.  But  where  a  note  or  other  gecntity  it  given  to  two  or  more  execntora 
tolntly  after  teatator't  death,  the  title  ft  in  ail  of  them  equally,  at  if  gf v«o  to  tfacm  ■■ 
truleet,  and  the  oancut7«iKe  of  all  It  neceaatry  to  trantfer  the  tilie  to  the  «■>& 
Bmithf.WhitiDg,SMau.  3S1;  HerteU  ir.  Bogert,  8  Paige,  G3.  In  the  eaae  of  Jonca'a 
Appeal,  8  Watts  L  S.  143,  il  wat  forcibly  illuilraled  by  the  chauuellor,  that  Joinl 
tniBteea  are  not  anawerable  for  the  default*  of  eacli  oiher  iu  cai«a  of  ordinaiy  pra> 
dence  and  diligeaue  in  the  truitee  aougfat  to  be  charged  for  liia  colrattBe. 

It  waa  held  by  Lord  Hardwicke,  m  1  Ark.  G20,  that  an  executor  wat  oot  bound  in 
law  or  equity  to  plead  the  statute  of  limitations,  to  a  demand  olherwiie  veil  founded. 
But  that  ditlum  wat  shaken  by  a  contrary  dictita  of  Bailey,  J,,  in  M'Cullecb  r.  Vtwet, 
0  Dow.  &  Ky.  40.  It  it  thei«fore  left  at  an  unsettled  point,  and  the  executor  tnntt  at 
leatt  exercise  a  very  sound  discretion  in  the  case.  But  raore  recently  it  It  held, 
in  Hodgdon  v.  White,  11  N.  H.  208,  that  tiie  administrator  is  not  bound  to  {dead 
the  statute  of  limitations  to  a  demand  olherwiie  well  founded.  This  is  the  soond 
doctrine. 

{d)  Dig.  11,  7.  46;  n>.36.2.7a;  Code,  G.  80,  82,  tec.  4,6,  9;  Wood's  Inttilulet  (rf 
Uw  Qvil  Law,  ISe,  187 ;  Brown's  View  of  the  Civil  Iaw,  1.  S07. 

V.  N.  T.  Central  R.  B.,  08  Matt.  86;  16  Wall.  522.    But  tee  Smith  d.  Brown, 

Woodard  v.  Mich.  8.  &  N.  Ind.  B,  R,  10  6  L.  R.  Q.  B.  739.1 

Ohio  St.  121.  fBut  see  Stallknccht  r.  In  tome  ilatet,  under  a  diKrent  law, 
Penn.  R.  R-  Co.,  53  llnw.  Pr.  SOG.  As  Ihe  cause  of  action  which  the  party  in- 
to the  right  in  admiralty,  see  The  Fran-  Jured  had  is  made  to  survive.  Soole  v. 
C0Dia,8P.  D.  1«3;  Hohnetr.  Or.  &  Cal.  M.  Y.  &  N.  H.  R.  R.,  24  Conn.  576;  Fcnn. 
Ry.  Co.,  6  Saw.  262;  Br  part-:  Gordon.  R.  R.  d.  McCloikey,  28  Penn.  St,  626 
104  U.  S.  515;   Sleamboal  Co.  d.  Cha^,  But  see  61  Penn,  St.  S23,  mm. 
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ebtWDS  priority  OTer  other  creditors  i&  equal  degpree,  but  an  ad- 
roiaiatrator  ma;  go  and  confess  jadgtnent  to  anotber  creditor  ia 
equal  degt^,  asd  thereby  defeat  the  creditor  vho  fiiBt  sued,  by 
pleading  the  judgment,  and  nil  ultra^  &c.  («) 

The  New  York  Revised  Statutes  (/)  have  made  some 
essential  alterations  io  the  EngliBh  law,  and  in  the  *  former  *  41T 
lav  of  New  Tork,  as  to  the  order  of  payment  of  the  debts 
of  the  deceased.  The  order  now  established  is  as  follows: 
1.  Debts  under  t^  law  of  the  United  States ;  2.  Taxes  assessed ; 
8.  Judgments  and  decrees  according  to  priority ;  4.  Recognizances, 
bfMids,  se^ed  instrumenta,  notes,  bills,  and  unliquidated  demands 
and  accounts,  without  any  preference  between  debts  of  tJiis 
fourth  class.  Noi-  is  a  debt  due  and  payable  entitled  to  prefer- 
ence over  debtu  uot  due ;  nor  does  the  commeDcement  of  a  suit 
for  the  recovery  of  any  debt,  or  the  obtMuing  judgment  thereon 
against  the  executor  or  administrator,  entitle  such  debt  to  any 
preference  over  others  of  the  same  class.  Debts  not  due  may  be 
paid,  according  to  the  class  to  which  they  belong,  after  deducting 
a  rebate  of  legal  interest  upon  the  sum  paid,  for  the  unexpired 
time.  The  surrogate  is  authorized  to  give  a  preference  to  rents 
due  and  accruing  upon  leases  held  by  the  testator  or  intestate  at 
his  death,  over  debts  of  the  fourth  class,  whenever  he  shall  deem 
the  preference  beneficial  to  the  estate.  In  suits  against  exec- 
utors and  admiuistrators,  the  judgment,  if  there  be  a  proper 
plea  in  the  case,  is  to  be  entered  only  for  such  part  of  the  assets 
as  shall  be  a  just  proportion  to  other  debts  of  the  same  class ; 
and  the  execution  is  to  issue  only  for  a  just  proportion  of  the 
assebi  applicable  to  the  judgment ;  and  no  execution  is  to  issue 
until  an  account  has  been  rendered  and  settled,  or  the 
surrogate  shall  otherwise  order,  (a)    No  executor  *  or  ad-   *  418 

(*)  WIUlAnia'i  ExMnton,  679, 1213, 1214.  Bee  Shep.  Touch,  by  Pmton,  H.  476- 
480 ;  B>c  Abr.  tit  Gxecuton  uid  Adminittniton,  L.  2,  for  a  succinct  view  of  the 
rale*  of  the  comiDon  l»w,  toitchiDg  the  order  of  pajing  debt*  bj  eiecnton  u>d 
admin  iitraton. 

(/}  Vol.  ii.  87,  lec.  27, 28, 29,  30. 

(<■]  V.  T.  BeTl«ed  8»tutee,  H.  88,  tea  SI,  3&  The  iiirrDBSte  may  decree  the 
payment  of  dehtt,  npon  the  application  of  a  creditor,  at  any  Ome  after  liz  months 
from  the  gnmtiDg  of  the  letlcn  leitAmentary  or  of  admlnlitration,  and  the  payment 
«f  any  t^acy  or  diitribudve  ihare,  on  the  application  of  the  party  entitled,  after  the 
expiration  of  a  year ;  and  he  may  enforce  payment  by  caodng  the  bond  of  the  exeo- 
ntOT  or  adrainlitrator  to  be  proiecnled.    On  Jadgtnentt  obtained  at  law,  apunat  ai^ 
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miDiiitrator  can  retain  for  his  own  debt,  until  it  has  been 
proved  to  and  allowed  by  the  surrogate,  and  it  is  uot  entitled  to 
any  preference  over  debts  of  the  same  class,  (a)  The  executor 
or  admiuistrator  may,  by  public  notice,  call  upon  the  creditors  to 
exhibit,  within  six  mouthii,  their  accounts  and  Touchers,  verified 
by  affidavit.  The  executor  or  administrator  may  go  ou  and  close 
the  trust  as  to  claims  not  exhibited  withiu  the  time ;  and  he 
will  uot  be  chargeable  for  any  due  disposition  of  the  assets  prior 
to  a  suit  on  such  claims,  though  the  next  of  kin  or  legatees  miiy 
be  liable  to  refund  to  such  creditors.  If  claims  be  exhibited  and 
disputed,  they  may  be  referred  to  referees  by  consent ;  and  if  not, 
the  creditor  must  sue  thereon  within  six  months,  or  be  barred 
forever.  (6) 

executor  or  ulminittnitor,  ftpplicitioii  11117  ^  mtde  to  the  luirogBts,  who  Ii  to  dtc 
(b«  defenduit,  uii,  haring  ucertained  the  tuffldencj  at  the  uieE*,  to  order  execn- 
tioo.  N.  ¥.  Revlwd  Sututa,  ii.  116,  sec.  18-22;  ib-  220.  In  Conneclicat,  the  flat- 
ute  uf  Umilations  i*  gtupended  io  personal  actions  for  one  jear  from  the  creditor's 
death,  io  taTor  of  his  eiecntors  and  administraton.  Acts  of  18SS,  c.  13.  Id  Eng- 
land, It  i*  a  rule  in  chancery  that  the  pertooal  lepreaentMlTei  hate  one  jear  to  pay 
legacies,  except  where  explicit  directions  are  giren  hj  the  testator.  Lord  Eldon, 
6  Vei.  6S9.  The  statute  law  in  thig  countrj,  in  several  of  the  states,  is  the  same. 
71.  Y.  RevUed  Statutes,  ii.  90,  sec  43.  In  New  JerMy,  tiie  aUtute  of  June  12,  1820, 
prohibiti  suits  against  cxecnton  and  admiaiitraton  at  insolvents,  for  debts  due 
from  the  deceased,  until  six  months  from  the  death  of  the  deceased,  unleM  in  caaea 
of  fraud,  or  for  the  phyaician'i  bill,  funeral  charges,  aod  judgments  against  the 
decedent  By  the  Massachusetts  ReTised  StaCuies,  in  1836,  tlie  creditor  ii  not  to 
sue  the  execntor  or  administrator  until  the  expiration  of  one  year,  except  in  special 
eases.  It  is  a  well  settled  rule,  that  the  time  allowed  by  statute  to  executors  and 
administrator*,  l>efore  suit  brought,  is  excluded  from  the  computation  of  time  In  the 
statute  of  limitations.  Moses  n.  Jones,  2  Nott  &  McC.  26D ;  Dowetl  e.  Webt>er,  2  Sm. 
t  H.  452.  In  England,  it  was  decided,  in  the  Prero^tire  Court  of  Canterhnry,  In 
ITM,  that  a  creditor  had  a  right  to  call  for  an  inreoiory,  bnt  that  the  court  bad  iw 
jurisdiction  at  lib  iidt  to  examine  the  particulars  of  an  account  Brown  r.  AlkiM, 
3  Lee,  by  Philiimore,  p.  1. 

(d)  N.  T.  Revised  Statutes,  ii.  B8,  sec.  83. 

(A)  N.  T.  Revised  Statutes,  ii.  88.  sec.  Si-t2.  An  execntor  or  administrator 
may  plead  the  statute  of  limitations,  and  will  not  be  precluded  from  the  benefit  of 
the  plea,  though  he  may  Jiave  previously  acknowledged  the  debt,  for  he  may  have 
made  it  without  due  consideration,  sod  in  ignorance  of  the  true  state  of  the  case. 
Nor  is  he  bound  to  plead  the  statute,  for  he  may  know  the  debt  to  be  just.  The 
plea  rests  in  his  discretion.  Frita  v.  Thomas.  1  Wharton,  66.  Kor  Is  he  liable  to 
credi[on,if  he  exercises  a  rcaaonable  discretion  in  compromising  a  debt  Pennlogton 
r.  Healey,  1  Cr.  &  Mees.  402.  In  New  York,  the  surrogate  is  authorized  by  sutute, 
70th  sess.  c.  81,  to  permit  execntors  and  adminiitmtors  to  compromise  and  compound 
debts  due  to  their  testator  or  intestate.  The  jurisdiction  ol  the  coluls  of  equity  to 
superintend  the  administration  of  assels,  and  decree  a  distribution  of  the  residue, 
tSta  payment  of  the  debla,  and  charge*,  hat  been  long  established.    Uathew*  •. 
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These  alteratioDS,  in  New  York,  in  the  rules  at  commoa  law, 
are  generally  dictated  by  justice  and  policy  ;  and  those  respecting 
equality  of  payment  have  long  been  the  prevailing  doctrine  in  the 
distribution  of  assets  in  chancery.  The  suirogates  are  clothed 
with  new  and  enlarged  powers,  which  are  very  convenient  to  the 
public  in  the  settlement  of  these  ordinary  and  popular  trusts.  To 
guard  against  the  undue  assumption  of  power,  surrogates  are 
restrained  from  exercising  any  power  or  jurisdiction  whatever, 
not  expressly  given  by  statute,  (c)  But  I  forbear  to  enlace 
farther  on  the  subject.  My  principal  object,  in  this  part  of  the 
present  lecture,  was  rather  to  notice  the  descent  and  distribution 
of  personal  property  thitii  to  discuss  the  general  powers  and  duties 
of  executors  and  ndminiiitratoTs ;  and  it  may  here  be  generally 
observed,  that  what  has  been  said  concerning  the  rules  of  law  as 
to  the  inventory,  the  collection  of  the  property,  and  the  payment 
of  debts,  applies  equally  to  executors  and  administrators. 

In  the  jurisprudence  of  the  other  states,  the  administration  of 
the  assets  is  likewise  subject  to  various  local  modifications. 
*  In  a  few  of  the  states,  the  EugUsh  order  of  preference  is   *  419 

Newbj,  1  Tern.  183;  Howard  v.  Howard,  lb.  184.  And  when  relief  li  (onght  in 
cluuicarj  bj  a  creditor  on  a  ureditor'a  bill,  it  hai  been  tlie  aettled  doctrloe  of  tlw 
court  «TW  slace  tlie  great  caae  of  Morria  i'.  Tlie  Banlc  of  England  (Caaes  Temp. 
Tall).  217),  tiMt  npon  a  d«<9ce  tteing  obtalDcd,  It  waa  in  the  nature  of  ■  judgment  for 
«U  tlM  creditor*,  and  the  conrt  will  not  permit  any  partlcnlar  creditor,  bj  proceeding 
■tUw,  to  diatnrb  that  adminittration  ol  the  aaieta.  All  the  creditor*  are  entitled, 
and  ihoaJd  have  notice  for  that  purpoie,  to  come  in  and  prore  their  debt*  before  the 
maatar ;  and  on  motion  of  either  party,  an  Injunction  will  be  granted  to  stay  all  pro- 
ceeding of  anj  of  the  creditor*  at  law.  Thi*  anbject  wa«  largely  di*ciuied,  and  the 
snthoritie*  ami  precedcnti  examined,  and  the  principle  adopted  {and  I  Iielleve  for 
the  Sivt  time  Id  thii  conntrj),  in  Thomp*oti  v.  Brown,  4  John*.  Ch.  619;  and  tiie 
decree  in  that  case,  which  i*  giren  In  the  report  of  It,  wa*  drawn  by  tlie  cliaocellor 
••  ezplanstto'y  of  the  relief  to  be  afforded.  The  Engliah  rule  and  priwtlce  in  chan- 
cery i*  *(iU  the  same,  with  progre«^*e  enUrgement  Drewry  r.  Thacker,  S  SwansL 
644 ;  Clarke  o.  Eart  of  Ormonde,  Jac.  lOB.  But  In  ordinary  ca«es,  the  plain,  prompt, 
and  cheap  decretal  adraini«tr»tion  of  the  a*<et*  in  the  probate  couru  1*  much  to  be 
preferred.  The  principal  EDgliah  caie*  and  doctrine  on  the  eubject  of  the  dbtribn- 
tlon  and  marahalling  of  a«*et*  In  equity  are  collected  and  digeeted  In  Hr.  Jnitica 
Story'i  CoDtm.  on  Eq.  Joriapnidence,  (c  9]  See  alao  Hr.  Kam'e  "Practical 
Treatite  of  Aaaeti,  Debt*,  and  Incnmbrancei,"  which  la  the  moat  ample  view  of  any 
we  ba*e  on  the  adrolDl*tr*tion  and  dhtribntion  of  asieti  In  law  and  equity,  ■npporled 
by  an  orerwIielrDing  man  of  caae*  on  the  *nbject 

(e)  N.  Y.  ReTlaed  Sutnte*.  IL  231.  The  itatnte  of  New  York.  1887,  a  400,  gare 
new  and  tpedflc  direction*  to  •nrrogate*  relative  to  the  proving  of  wllU,  and  taking 
new  lecurity  from  adminiatraton  and  gnardlaiu,  and  reroking  the  tmit  of  ft 
tnlon  and  gqardlan*,  and  relative  to  (hrir  accoaullng,  Ae. 
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preserved.  <[a)  In  most  of  them  that  order  is  entirely  dbtarbed, 
and  a  more  just  and  equitable  rule  of  distribution  adopted. 
Expenses  of  the  last  sickness,  including  the  physician's  bill,  and 
funeral  and  probate  chafes,  have  eveiywhere  the  preference; 
and  generally  debts  due  to  the  United  States  and  the  state  are 
next  preferred,  and  then  all  otherdebts  are  placed  on  an  equality, 
and  paid  ratably  in  the  case  of  a  deficiency  of  assets  ;  but  vith 
the  exception,  no  doubt,  of  legal  liens,  if  there  be  any  such  recog- 
nized by  law.  (()  In  Louisiana,  there  is  a  particular  detail  of 
the  order  of  priority,  which  ia  special  and  peculiar,  and  minute 
even  beyond  the  rule  of  the  common  law.  (c)  In  Maryland, 
judgments  and  decrees  have  preference,  and  all  other  debts  are 
equal ;  and  in  Missouri,  expenses  of  the  last  sickness,  debts  due 
to  the  state,  and  jadgmeuts,  have  preference,  and  all  other  debts 
are  placed  on  an  equaUty.  (_d)     In  Pennsylvania,  the  order  of 

(a)  In  VirginU,  Notlh  CaroUna,  Soutb  CuoIIbb,  KeDlock;,  Delavare,  Geoigu, 
and  Indiuii,  the  English  order  ol  preference  i)  preferrnl,  with  the  exception  of  a 
few  *Ught  vuiatSon*.  Thua,  In  South  Cuvllna,  no  preference  it  given  among  de1>t« 
ia  equal  degree,  except  tbat  raortgagei,  judgment!,  and  execution*  aic  paid  a*  legal 
lieu,  according  to  Kniorily.  In  Virginia  and  Kentucky,  debts  due  on  prtiteited 
foreign  bllli  are  placed  on  a  footing  with  judgment*.  By  act  of  Virginia,  of  March, 
IS31,  debt*  due  by  apeclatty,  and  pfomiMory  notea,  and  other  wKtinga  of  decedoa^ 
an  talcen  to  be  of  equal  dignity.  In  Nortii  Carolina,  ipecialty  and  siiDple  contract 
debt*  are  placed  on  an  equality.  Se«  OriSth'i  Law  Heglater,  b.  t.;  12  Wheaton, 
CM;  Chappen  v.  Brown,  1  Bailey  (5.  C),  528;  Braxton  v.  Trimlow,  4  Call,  806; 
Mayo  V.  Benlley,  lb.  628;  Lidderdale  r.  Robimon,  2  Brock.  106;  Bomgaux  v.  Senn, 
Dudley  (Ga.),  110;  Palmei  d.  Stephen*,  R.  M.  Chariton  (Oa.),  64. 

(b)  This  is  tlie  caae  in  the  atates  of  Maine,  New  Hampehlre,  Vetmont,  HaMacks- 
MtlB,  Rhode  latand,  Connectlcnt,  Net*  Jersey,  Ohio,  Indiana,  llllnola,  TenDCOTW, 
Uwiadp^,  and  Alabama,  «llli  bohm  itnall  variationa.  That,  In  AlalMaM,  debt*  due 
to  iDTetlei  are  preferred ;  and  hi  New  Jcraey,  debta  due  to  tbe  Utiited  State*  have 
ynienrux,  and  debt*  dne  and  judgments  entered  daring  the  life  cf  the  decedent 
have  preference.  In  Ohio,  after  f oneral  expCMe*  and  the  expenae*  of  the  laat  aick> 
neaa,  a  aum  ii  allowed  for  the  anpport  of  the  widow  and  chUdnii  for  mm  year,  and 
then  lien*  on  the  land,  by  mortgage  aitd  Judgment,  are  preferred.  Tlie  realdue  of  ths 
■aaeti  are  di*tribnted  mtably  among  tb«  credlton.  Id  Oeorgia,  after  debt*  dne  to 
the  pablic,  are  payable  judgmenta,  mortgage*,  and  execution*;  the  eldeat  fliM; 
next  rent*;  tben  Ixinds  and  other  obligations;  and  laatly,  open  aocoanta.  Act  of 
0«orgia,  December,  1T92;  Act  of  New  Jenej,  ISaO;  Heviaed  Law*  at  New  Jeraay, 
766;  Orlfflth's  Reg.  ptutim;  Dane'*  Abr.  of  American  Law,  i.  660;  Public  Act*  ol 
CcHiiHCtictit,IB21;  eHannaond,  4B3;  Sututea  of  Ohio,  1831 ;  Maasachusett*  Beviaed 
Statutes,  18Se ;  Revised  Laws  of  IndUna,  1838,  pp.  IBl,  186,  and  of  IlllBOi*,  ed.  1888, 
p.  64B.  In  Tennessee,  by  act  of  18th  October,  ISSS,  c  36,  tiie  a*«eta  of  pwaonl  lining 
ioaolTent  are  tHrected  to  be  distribated  ratatdy  among  all  the  creditor*. 

(e)  CItU  Code  of  Louialana.  uta.  lOGl-1001. 
((f)  Orifflth'*  Law  Regi*ter,  b.  t. 
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administration  is,  to  pay,  1.  Physietaiu,  funeral  expenoes,  and 
Berrants'  wages ;  2.  Rents  not  exceeding  one  year ;  8.  Judg- 
ments ;  4.  Recc^izancea ;  5.  Bonds  and  specialties  ;  6.  All  othet 
debts  equallj,  except  debts  due  to  the  state,  which  are  to  be  last 
paid,  (e) 

*  (8.)  Of  the  Bittribuium  of  the  Perrmal  Eatate.—  l-iQf  *  420 
the  English  statute  of  digtributian.')  —  When  the  debts  are 
paid,  the  admiaistrator  (the  husband  as  administrator  excepted)  is 
bound,  under  the  Engliah  statute  of  distributions,  of  22  &  23 
Charles  II.  c.  10,  after  the  expiration  of  a  year  from  the  granting 
of  administration,  to  distribute  the  surplus  property  among  the 
next  of  kin.  («)  He  is  first  to  sccoant  to  the  ordinary  court  of 

(e)  Fnuer  n.  Timl^  1  fiiwer.  K*-  I'h*  pl)?aldaa'i  bill  fint  to  be  p«ld  U  nnt  con- 
inc<l  tomedfctee  ud  attendaDM  in  the  lut  lickneu.  B<i4m«  e.  MorrU,  17  8erg.  & 
B.  32B.  But  bj  atatnM  of  34th  Februarr,  IdSG^  in  FenaiytruiU,  no  preference  I« 
■ov  glren  to  judgment  orti  bond  and  ilmple  coDtrkct  credltort  In  the  diatribotion  of 
theaMeti  of  decedent*,  Foraign  judgment*  rank  ■■  limpU  eontMCti  onl?.  Jud^ 
nentt  of  other  Hstei  imk  in  the  Mine  grftde  m  jodginenta  In  the  itate.  4  Watti  t 
Serg.  8t4.  Tbe  preference  giTen  hj  tbe  lawi  ol  almoit  all  coantriei,  in  the  payment 
of  detita  to  the  expentea  of  tbe  last  licknen,  and  foDeral,  and  tbe  wage*  of  terranta, 
h  founded  on  fwoaideratiOB*  of  hunuiity  and  deconim.  The  last  item  of  privileged 
dabU  ii  lunally  confined  to  menial  nrraoti,  and  to  tlie  current  tragn  of  the  laat  tsna 
of  tbe  eoDtracL  Tbia  ia  the  rule  in  Scotland.  2  Bell'*  Comra.  1G7, 16B.  The  Haaaa^ 
chn*e(t«  Revited  Statute*,  in  1886,  go  into  a  mlnnle  and  rery  tpeclflc  detail  of  tha 
dtttie*  of  eiecntor*  and  adminiatraton,  in  collecting,  lettling,  and  dlspoaing  of  tbe 
catateottbecleceaaed.  Contideringthebnrden.and  the  InceeaanC  calls  for  the  aatumi^ 
IkmoftboaetnHta.tach  detail*  are  judidotu,  very  nteful,  and  eren  beuerolent.  Tb* 
eatabliihed  rule  in  tbe  admlniatration  of  llie  aaieCi  of  the  deceaaed  peracna,  m  ngard 
lo  tTtdiiart,  i*  to  lie  dnarn  from  ttM  law*  of  the  connti?  where  the  aiaeu  are,  and 
whn«  the  execmtor  or  adminiatrator  actir  and  from  which  he  derlrei  hi*  anthori^, 
•ad  not  by  that  of  the  dmotdle  of  the  deceaaed.  The  realdtte  of  th*  aneti  ii  di» 
tribnted  according  to  tbe  law  ol  tlia  domicile:  Marshall,  C  J.,  in  HarrieoB  t.  Sterry, 
6  Crancfa,  209 ;  TUghmao,  a  J.,  b  Hilne  r.  Hocefon, «  Blnney,  361 ;  Chaae,  C.  J., 
b  D«  Sobry  c.  De  Laiitre,  2  Hare.  &  J.  824 ;  Smith  b.  TTnlon  Bank  of  O.,  6  Petert, 
S28, 624 ;  Vamom  a.  Camp,  ]  Given  (N.  J.).  332 ;  Story's  Comm.  on  the  ConObA  of 
Laws,  [}  613.)  See  alao  %<i/ta.  4fi4,  46S.  Bat  many  of  the  foreign  jurists,  to  whom 
Jodgfl  Story  refer*,  maintained  that  tbe  law  of  the  domicile  of  tlw  debtor,  erm  In  ■ 
ccnflict  of  tbe  rights  and  prlvilegea  of  eredlton,  ought  to  o*ermle  tbe  jnriapmdeoM 
of  the  situi  of  the  effect*. 

(a)  Hr.  Bobertaon,  in  hi*  Treatise  on  Femnal  Snoenaon,  Edinburgh,  1SS6,  &  1 
to  6,  luks  gone  fully,  and  with  great  reeearoh  and  learning,  into  tbe  hiitory  of  the  Uw 
of  *uiM:e««ioaa  in  England,  Sootlaiid,  sod  Ireland,  aod  has  traced  the  gradual  relaza- 
Uoll  of  the  reUiictiona  on  tlie  power  of  beqnests,  and  the  aheratlons  and  ImproTe- 
Menlaln  the  administration  and  distribotion  of  intestates'  eatalea,  down  to  t)ie  present 
time.  This  interetfb^  treattae  i*  repablUed  in  the  Law  Library,  zlL,  edited  by 
Thomaa  L  Wharton,  S*^.,  of  PhiiadalphiK  and  wUdi  is  aa  eztremriy  netful  and 
falnable  flompiUtioD  to  tlw.  Amtifcan  bM,  for  they  bare,  b^  metuia  of  It,  a  lead^ 
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probates,  aarrogate  or  other  proper  jarisdiction,  and  which,  in 
Beveral  of  the  United  States,  ia  appropriately  termed  the  orphans' 
conrt.  It  is  held  that  he  is  not  bound  to  distribute  without  a 
previous  order  for  tliat  purpose ;  {b)  and  the  statute  of  distri- 
butioae  makes  it  the  duty  of  the  court  of  probates  to  decree 
distribution.  («)     The  statute  declares,  that  after  the  debts, 

accBH  to  m  •electloii  of  the  beat  Engliih  treatiBet  on  the  rarioiu  brmnche*  of  the 
law. 

^b)  Archblihop  af  CantertHuy  v.  Tappm,  8  B.  &  C.  161. 

(r)  &7  the  New  Tork  Bevlied  Statntei,  the  execotor  or  adrainlitnitor  I*  honnd, 
after  the  expiration  of  eighteen  moiitlu,  to  account  before  the  tuirogate,  under  the 
petialt;  of  atlachment  and  a  rerocation  of  his  power.  N.  T.  Serianl  Sutatet,  li.  93, 
tec  SZ  In  accouDtlng,  he  must  yentj  by  ronehen,  and  maj  be  eiamined  apon 
oath ;  and  his  oath  will,  if  tmcontradtcted,  lupplj  the  place  of  voucher*  a*  to  iteow, 
each  of  which  does  not  exceed  920,  and  not  exceeding.  In  the  whole,  in  behalf  of  an7 
one  estate,  9600.  Ih.  sec.  C4,  56.  This  wai  adopting  the  mle  in  chancery,  which 
had  eilabliabed  that  a  defendant,  on  accoonling  before  a  matter,  might  yerif/,  on  Iiit 
own  oath,  items  not  exceeding  in  each  case  930,  and  not  exceeding  in  the  whole  £100 
•lerling.  Remsen  v.  Remsen,  8  Johns.  Ch.  601.  The  execntor  or  administrator  majr 
be  allowed  for  property  perished  or  lost  without  hli  fault ;  and  he  Is  not  to  gain  hf 
the  increite,  nor  lose  by  the  decreaie  of  the  property,  wilboat  bit  fault  He  is  alao 
entitled,  beudet  his  necetMry  expentet,  to  the  Mune  rate  of  commissions  of  Sre,  two 
and  a  half,  and  one  per  cent,  which  had  been  adopted  by  the  chancellor  in  IS17 ; 
though,  if  a  compensation  be  proTided  by  the  will,  it  Is  to  be  taken  as  a  foil  satiifao- 
tlon,  nniesa  the  executor  elect  to  take  the  allowance  provided  by  law.  N.  Y.  ReTited 
Btatates.il.  03,  tec  68,69;  3  Johns.  Ch.  44  Tbe  commissioners  who  rerised  the  atat- 
ntes  of  Uassachnsells,  in  1836,  reported  a  similar  allowance  to  be  made.  By  statnta 
of  ITth  April,  1638,  the  ReTised  Slatntes  of  Massaehosetts  on  this  print  were 
repealed ;  and  the  eonrt  in  wliich  the  acconnta  of  eiecntors  snd  administrators  ar« 
settled,  are  to  allow  their  reasonable  expenses,  and  a  Just  and  reasonable  compenaa- 
lloa  tor  their  serricea.  Assignees  in  trust  are  allowed  an  equitable  compensation  fw 
their  serrices,  according  to  circumstances.  Jewctt  n.  Woodward.  1  Edw.  Ch.  19& 
In  Maryland,  the  commission  it  from  flre  to  ten  per  cent  in  the  discretion  of  tha 
conrt.  1  Peters,  602 :  1  Harr.  &  G.  18,  |S4.)  In  Penniylvania,  the  ordinary  commU- 
•ion  is  five  per  cent,  bnt  it  may  exceed  or  be  less  than  that,  in  the  discretion  of  the 
court,  and  under  the  circumstancet.  For  receiving  and  paying  out  money  it  is  two 
And  a  half  per  cent,  and  sometimes  an  additional  half  per  cent  it  held  to  be  a  snffl- 
dent  compensation  tor  trouble.  In  the  Estate  of  Miller,  1  Athm.  SS3 ;  Potey  v. 
Clemsen,  0  Serg.  &  K.  204 ;  Stevenson's  Sstaie,  4  Wharton,  9S.  In  Louisiana,  tha 
commistion  to  syndics  cannot  exceed  five  pel  cent,  by  act  of  1817.  That  to  execu- 
tors it  two  and  a  half  per  cent  on  the  whole  amount  received,  and  is  shared  among 
them  all.  Civil  Code,  art.  ISTS.  In  South  Carolina,  the  established  com misUon  It 
Ave  per  cent,  with  a  further  allowance  to  be  assessed  by  a  jury,  in  a  case  of  extraor- 
dinary care  and  trouble.  Logan  c.  Lc^an,  1  M'Cord,  Ch.  1.  In  England,  it  ia  a 
principle  in  equity,  that  if  the  testator,  by  will,  gives  a  compensation,  the  executor  It 
iMt  entitled  to  any  other  which  may  be  allowed  by  law,  nnleat  he  promptly  electt  to 
prefer  it  8  Herlv.  S4.  The  mode  of  contesting  tbe  accoimtt  before  the  tnrrogate, 
by  the  credttort,  legaleet,  and  next  of  Un,  la  ipedally  detailed  In  the  New  York 
■tatatei.    N.  T.  Rertted  StatutM,  a  9S,  mo.  W-TO.    And  the  manner  of  accountmg 
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'funeral  charges,  and  just  expensea  are  deducted,  a  juat  *421 
and  equal  diatribution  of  what  lemaineth  clear  of  the  goodsi 
and  personal  eatate  of  the  intestate  shall  be  made  among  the  wife 
and  childreQ,  or  ohildren'a  children,  if  any  such  there  be ;  or  oth- 
erwise the  next  of  bin  to  the  intestate,  in  equal  degree,  or  legally 
representing  their  stocks ;  that  is  to  say,  one  third  part  of  the 
surplusage  to  the  wife  of  the  intestate,  and  all  the  residue,  l^ 
equal  portions,  to  and  amongst  the  children  of  the  intestate  and 
their  representatives,  if  any  of  the  children  be  dead,  other  than 
such  child  or  children,  who  shall  have  any  estate  by  settlement, 
or  shall  be  advanced  by  the  intestate  in  his  lifetime,  by  portion 
equal  to  the  share  which  shall,  by  such  distributioo,  be  allotted 
to  the  other  children  to  whom  such  distribution  is  to  be  made. 
Aod  if  the  portion  of  any  child  who  hath  had  such  settle- 
meat  or  portion,  be  not  equal  to  *  the  share  due  to  the  *  422 
other  ohildreD  by  the  distribution,  the  child  so  advanced 
is  to  be  made  equal  with  the  rest,  (a)  If  there  be  no  children, 
or  their  repreaentativea,  one  moiety  of  the  personal  estate  of  the 
intestate  goes  to  the  widow,  and  the  residue  is  to  be  distributed 
equally  among  the  next  of  kin,  who  are  in  equal  degree,  and 
those  who  represent  them ;  but  no  representation  is  admitted 
among  collaterals,  after  brothers'  utd  sisters*  children ;  (£)  and 


before  the  tmrogate  by  execntort  and  ailirinlttntton  Ii  r1w>  detailed  in  the  raue  of 
Gardner  v.  Gardner,  7  Paige,  112.  Tbe  tleiree  of  the  mrrogate  oo  a  final  settle- 
ment of  the  executor'*  account!  is  final  (tubjeut  to  an  appeal  to  the  chancellor],  aa  lo 
pajrmcnts  to  creditors,  lepiteee,  next  of  kin,  and  cDnclodet  all  parties.  Wright  8. 
Tmiteei  of  Hethodiit  Episcopal  Church,  1  Holf.  Cli.  214.  S16. 

In  FenmylTanla,  the  regiBters'  conrti  hare  a  similar  juriadiclton  over  InteBtatet 
Jthe  estates]  ol  testator*  and  Inteslates;  and  the  orphan*'  court  ha*  a  species  of 
eqnltj  Jurisdiction  orer  enecatori  and  admlnlilrators,  guardian*,  and  minors.  Com 
of  Patterson's  Estate,  1  Watts  &  S.  29S.  But  the  practice  and  rule*  in  the  orphans' 
tribooala  were  represented  to  be  in  a  slate  of  deplorable  coafusion  {Dtuican,  J.,  II 
Serg.  &  R.  432) ;  and  in  January,  1831,  the  conimi*«ioner*  appointed  to  revise  the 
statute  code  of  Pennsylrania  reported  new  reviied  statutes,  containing  a  consoli- 
dation of  all  the  statutes,  with  the  suggestion  of  improTements  in  relation  to  the 
registers' and  orphans' courts.  InOhio,teatamentar;  jurisdiction,  or  probate  powers, 
and  the  appointment  and  control  of  guardian*,  are  annexed  to  the  couHs  of  conuaa 
plea*  in  their  respective  counties.    Acts  of  1S31. 

(a)  Under  this  itatnte  the  widow  cannot  come  into  hotchpot  and  claim  collatloii 
of  adrancements  to  the  children.  She  onlj  take*  her  share  of  what  remains  after 
dedncting  the  adTaDoemenu.  Ward  v.  I^nt,  Prec.  in  Chan.  1B2, 184 ;  Kircudbright 
B.  Kircudbright,  8  Ves.  &1.  This  is  also  the  law  in  Tennessee,  under  the  Ifortb 
Carolina  itatnte  of  1784,  adopted  In  that  state.    Brunion  i;.  Branson,  Meigs,  etO. 

(b)  The  conitmetliMi  of  the  statute  which  declare*  that  there  shall  be  BO  repn- 
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ID  cnse  there  be  do  wife,  thea  the  estate  is  to  be  distribafed 
equally  among  the  children  ;  and  if  no  child,  then  to  the  next  of 
kin,  in  equal  degree,  and  their  lawful  representative:),  in  the 
muinei-  already  mentioned.  It  is  further  provided,  that  if  any 
child  shall  die  intestate  after  the  death  of  the  &ther,  and  with- 
out wife  or  children,  and  in  the  lifetime  o£  the  mother,  every 
brother  and  sist^,  aud  their  repreaentatives,  shall  have  an  equal 
share  with  her. 

This  is  the  substance  of  the  English  statute  of  22  and  28 
Chaxles  II.,  which  was  borrowed  from  the  118th  novel  of  Justin- 
ian ;  and,  except  in  some  few  instances  mentioned  in  the  statute, 
it  is  governed  and  construed  by  the  rules  of  the  civil  law.  (e) 

2.  (Qf  next  of  kin  by  the  eml  and  Englith  /«»«.)  — The  next 
of  kin  is  determined  by  the  rule  nf  the  civil  law ;  and  uoder 
that  rule  the  father  stands  in  the  first  degree,  the  grandfather 
and  the  grandson  in  the  second ;  and  in  the  collateral  line,  the 
computation  ia  from  the  intestate  up  to  the  common  ancestor  of 
the  intestate  and  the  person  whose  relattonship  ia  sought  after, 
and  then  down  to  that  person.  According  to  that  rule,  the 
intestate  and  his  brother  are  related  in  the  second  degree,  the  in- 
testate  and  his  uncle  in  tlie  third  degree,  (dy  The  half  blood 
are  admitted  equally  with  the  whole  blood,  for  they  are  eqnall; 
as  near  of  kin  {  and  the  father  succeeds  to  the  whole  per- 

•  428   sonal  estate  of  a  •  child,  who  dies  intestate,  and  witbont 

wife  or  issue,  in  exclusion  of  the  brothers  and  sisters ;  and 
the  mother  would  have  equally  so  succeeded  as  gainst  the  col- 
laterals, had  it  not  been  for  a  saving  clause  in  the  act,  which  ex- 
cludes her  from  all  but  a  ratable  share.  She  is  excluded,  lest,  by 
remarrj'ing,  she  would  carry  all  the  personal  estate  to  another 
husband,  in  entire  exclusion,  for  ever,  of  the  brothers  and  sisters; 
but  she  still  takes  the  whole  personal  estate,  as  gainst  more 
remote  relations  of  the  intestate,  (a)     The  £.  B.  declared,  in 

MDtation  Mnong  eollaterala.  after  brothen'  and  riileri'  aliil<lm,  ia,  that  it  nmna  tlw 
ddldrea  of  the  brotben  and  tulen  of  the  inlcalate.  If,  therefoK.  th«  iiiteitat«  diea 
wlthoDt  iuae,  and  leaves  an  aunt,  and  childreD  of  uncle*  and  annU,  the  annl  aocceedl 
'to  the  whole  eatkte.    Bowen  v.  Uttlewood,  1  P.  Wira.  GM. 

(c)  See  t.M2,note:  and  aUo  Carter  n.  Crawle?.  T.  Bajm.  400;  Palmer  il  Alft 
cock.  8  Hod.  58;  Edwacdi  «■  Freeman.  S  P.  Wma.  488. 

W  S(r  John  Strange,  in  Lloj-d  i>.  Tench,  2  Vei.  Sr.  21S. 

\a)  It  bat  been  decided  in  Mairland,  In  Griffith  v.  Oilfllh,  4  Hatr.  A  H'Hed.  10^ 
Hd  CwMDM  D.  aementt,  4  Han.  &  J.  480,  that  by  the  Gomnan  Uw  of  En^and.  m  It 
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BlackboTottgk  v.  Davit,  (2)  that  the  father  and  tnotiieT  had 
always  the  preference  before  the  brothers  and  sisters,  in  the 
iDheritance  of  the  personal  estate,  &»  being  esteemed  nearer  of 
kin ;  and  for  the  same  reason,  the  grandmother  is  preferred  to 
the  aunt  The  grandmother  is  preferred,  not  beoanse  she  ii 
simply  in  the  ascending  line,  for,  under  the  Btatute  of  distribu* 
tions,  a  nearer  collateral  vill  be  preferred  to  a  more  remote 
lineal,  but  because  she  is  nearer  of  kin,  acooi-ding  to  the  compu- 
tation of  the  civilians,  by  one  degree.  And  in  Moore  v.-'Barham, 
decided  by  Sir  Joseph  Jekyll,  (c)  the  grand&ther  on  the  father's 
side,  and  the  grandmother  on  the  mother's  side,  take  in  equal 
moieties  by  the  statute  of  distribution,  as  being  the  next  of  kin 
in  equal  d^ree  ;  and  the  half  blood  take  equally  with  the  whole 
blood.  A  brother  and  grandfather  of  the  intestate  are  equally 
near  of  kin,  and  each  related  in  the  second  degree,  and  therefore 
it  would  seem,  from  the  directions  in  the  statute,  that  they 
would  take  equally ;  but  it  has  been  *  decided  in  England,  *  424 
and  it  is  also  said-  to  be  the  better  coustrnction  of  the 
novel  of  Justinian,  that  the  brother  of  the  intestate  will  exclude 
the  grandfather  of  the  intestate.  This  was  oo  decided  in  Pool  v. 
WilaAau!,  in  1708 ;  and  Lord  Hardwicke,  in  Evelyn  v.  Evelyn,  (ci) 
followed  that  determination  as  being  correct,  though  it  may  be 
considered  an  exception  to  the  general  rule.  He  said  it  would 
be  a  very  great  public  inconvenience  to  carry  the  portions  of 
children  to  a  grandfather,  and  contrary  to  the  very  nature  of 

edaled  at  the  tf  me  of  the  colonizfttlon  of  Hkrylmid,  mnd  bj  thecoDimon  law  of  Msrj- 
buid,  the  widow  ti  entitled  to  areKsonable  share  of  her  husband's  pennnal  eitaie,  after 
pajment  of  hii  debU  ;  and  which  reasonable  part  was  one  third,  or  one  hitlf,  according 
to  circnmstancM ;  and  It  was  a  right  paramount  to  the  power  of  the  husband,  and  he 
could  not  dqirlTe  ber  of  it  bjr  wUl.  In  i'ennajlTasia,  under  the  act  of  1907,  a  widow 
Ii  entitled  to  a  distributive  share  of  tbe  residue  of  her  husband's  estate  undisposed  of 
hy  his  will,  in  common  with  the  next  of  kin  ;  and  If  there  be  no  widow  or  next  of  kin, 
the  state  will  take  in  preference  to  the  executor,  who  holds  sach  a  residuum  as  a  mere 
trustee.  Dumb  v.  H'Nair,  1  Asbni.  236.  At  common  law,  inch  leudanm  went  to 
the  exaentoT.  The  courts  of  equity  then  interfered,  and  gave  it  to  tbe  next  of  kin,  If 
thaj  coold,  eTen  by  a  strmined  construction  of  the  will,  make  out  such  an  intention. 
The  widow  in  such  cases  came  in,  of  cotuie,  for  her  share  with  the  next  of  kin.  In 
FenniylTania,  law  wisely  pnltan  end  tn  all  matter  of  eoastroction,  and  equitably  gives 
at  once,  and  in  all  cases,  the  ondispoied  surplus  to  tbe  next  of  kin.  In  Virginia,  the 
OXMnitor  it  Dot,  in  an j  case,  entitled  to  tbe  rtnttitttm  of  personal  propertj  nnditpoaed 
of  bj  will.     It  goes  to  the  next  of  kin.    Paap  r.  Mingo,  4  Leigh,  ISS. 

(6)  1  P.  Wm*.  41 ;  2  Ves.  215.  (c)  CSted  to  1  P.  Wnw.  68. 

\a)  8  Atk.  78! ;  Ainb.  101  i  Bnni,  EocL  Law,  It.  416. 
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provisiona  among  chMreo,  as  every  child  may  properly  be  aaid 
to  have  »pe»  accreteendi.  This  questioa  was  very  maoh  debated 
among  the  civilians  in  their  construction  of  the  118th  novel  of 
JoBtinian ;  and  the  generality  of  them,  of  whom  Ferriere  and 
Domat  are  of  the  number,  were  of  opinion  that  the  grandfather 
and  the  brother  took  equally  ;  but  Voet  was  of  a  different 
opinion ;  and  his  opinion,  though  withoat  any  strong  founda- 
tion in  reason,  is  the  one  prevailing  in  the  English  courts.  (&) 

The  question  whether  the  half  blood  took  equally  with  the 
whole  blood,  under  the  statute  of  distributions,  was  debated  in  the 
ease  of  Watt»  v.  Crooke ;  (e)  and  it  was  determined  in  chanoeiy 
that  they  were  of  equal  kin,  and  took  equally  with  the  whole 
blood ;  and  the  decree  was  affirmed  upon  appeal  to  the  House 
of  Lords.  ((2)  So  posthumous  children,  whether  of  the  whole  or 
half  blood,  take  equally  as  other  children,  under  the  statute.  («) 

As  the  statute  of  distribution  says  that  no  representation  shall 
be  admitted  among  coIlateralH  after  brothers'  and  sisters' 
*425  *  children,  it  was  held,  in  Pett  v.  Pett,  (a)  that  a  brother's 
grandchildren  could  not  share  with  another  brother's  chil- 
dren. And,  therefore,  if  the  intestate's  brother  A.  be  dead, 
leaving  only  grandchildren,  and  his  brother  B.  be  dead,  leaving 
children,  and  his  biother  C.  be  living,  the  grandchildren  of  A. 
will  have  no  share,  and  cannot  take.  One  half  of  the  personal 
estate  will  go  to  the  children  of  B.,  and  the  other  half  to  C.  Bat 
if  all  the  brothers  and  sisters  and  their  children  be  dead,  leaving 
children,  those  children  cannot  take  hy  representation,  for  it  does 
not  extend  bo  far  ;  but  they  are  all  next  of  kin,  and  in  that  char- 
acter they  would  take  per  capita.  Repreaenttttion  in  the  descend' 
ing  lineal  line  proceeds  on  ad  infinitum,  restrained  by  no  limits. 
It  has  also  been  decided,  that  if  the  intestate  leaves  no  wife  or 
child,  brother  or  sister,  but  his  next  of  kin  are  an  uncle  by  his 

(b)  Voet,  Com.  id  Pand.  lib.  38,  ttt  IT,  o.  18.  Dr.  Iirlns,  In  hit  IntrodnetioB  to 
Ihe  Stndj  of  the  CItU  Law,  4th  ed.  J^odon.  99-101,  contenda  that  the  reuoniDg  of 
Toet  and  the  dedtlon  in  England  were  fallacious  and  erroneotu,  md  not  founded  on 
a  troG  conatractlon  of  the  norel. 

(c)  Shower's  Cases  in  Parliament,  lOS ;  2  Vera.  1S4,  a.  c. 

(d)  In  Maryland,  lo  late  ai  18:£7,  In  the  ca«a  of  Beekamp  r.  Hammer,  it  wai 
decided  that,  under  ^e  act  of  1798,  the  half  blood  look  eqnaU^  with  the  whfrie  blood 
in  (he  diatribntion  of  the  peraonal  eitate  of  an  intettate.    2  Harr.  &  G.  9. 

(e)  Bnmet  n.  Hum,  1  Tea.  166. 

(o)  1  Salt  260;  1  P.  Wi>*aB,a.  a;  Dn»aU  b.  Harwood,  1  Harr.  ftG.474,«.i'. 
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mother's  side,  and  bod  of  a  deceased  aunt,  the  uncle  takes  the 
whole,  and  the  representation  is  not  carried  down  to  the  repre- 
Bentatives  of  the  aunt.  (5) 

It  18  the  doctrine  under  the  statute  of  distributions,  that  the 
olaimants  take  ptr  ttirpet  only  when  they  stand  in  unequal 
degrees,  or  claim  by  represeotataon,  and  then  the  doctrine  of 
representation  is  necessary.  But  when  they  all  stand  in  equal 
degree,  as  three  brothers,  three  grandchildren,  three  nephews, 
&c.,  they  take  per  capita,  or  each  an  equal  share ;  becanse,  in  this 
case,  representation,  or  taking  per  atirpet,  is  not  necessary  to 
prevent  the  exclusion  of  those  In  a  remoter  degree ;  and  it  would 
be  contrary  to  the  spirit  and  policy  of  the  statute,  which  aimed  at 
a  just  and  equal  distribution,  (e)  Uncles  and  aunts,  and 
nephews  and  nieces,  stand  in  the  the  same  third  *  degree,  *426 
and  take  equally  per  capita,  (a)  If  a  person  dies  without 
children,  leaving  a  widow  and  mother,  brother  aad  sister,  and  two 
nieces  by  a  deceased  brother,  then,  according  to  the  established 
doctrine,  the  widow  would  take  a  moiety,  and  the  mother,  brother, 
and  sister  would  each  take  one  fouii.!],  and  the  two  nieces  the 
other  one  fourth  of  the  remaining  moiety.  This  point  was  ruled 
in  Keylway  v.  KeyUnay ;  {&)  and  the  doctrine  was  declared  to  be 
correct  by  Lord  Hardwicke,  in  i^n^  v.  Stanley,  (c) 

(i)  Bowen  v.  UtUewood,  1  P.  Wnu.  fi98 ;  Pu-ker  e.  mnu,  2  N.  K  460 ;  Porter  v. 
Aakew.  IIQUI&J.  840;  [Page  r.  Pwker,  BO  N.  H. -^1 

(c)  Wklth  V.  W«]ah,  Free,  in  Ch.  54  j  Daren  v.  Dewec,  8  F.  Wm«.  60 ;  Stoit  a. 
H'T.«od.  3  M'Cord  Cli.  (8.  C.)  864 ;  Hallett  v.  Han,  &  Paige,  816.  HeiJiew*  and 
niece*,  onder  tbe  Uatate  ol  descents  In  Snath  Carolina,  of  Fabmarj,  1796^  which 
■boUsbed  primogenitore,  and  distributed  real  and  penoDal  property  in  the  same 
manner,  would,  tai  tbe  case  (tated,  take  pr  ttirpu,  contraij  to  tbe  rale  in  tbe 
English  law. 

la)  Durant  r.  Fleetwood,  1  Atk.  464;  Lloyd  v.  Tench,  S  Te*.  SIS;  Boisalerei  •; 
Albert,  2  Lee,  61 ;  (Eng.  Ecde.  tL  80,  ed.  PbUadelphia,  1811.) 

(»)  2  F.  Wms.  344. 

ie)  1  Atk.  4fiT.  The  English  doctrine  of  Attribution  of  pcTMMial  pnpertj, 
according  to  tbe  sUtates  of  22  and  38  Charie*  H,  and  29  Cbarles  IL  and  1  James 
II.,  it  fnlly  and  clearly  explained  by  C.  J.  Beere,  in  his  Treatise  on  tin  Law  of 
DeecenU,  nnder  the  head  of  Introdnctory  Explanation.  It  is  the  most  compre- 
heoeire,  neat^  and  accurate  view  of  the  Eoglisb  law  on  the  snbject  that  I  hare 
anywhere  met  with. 

Hr.  Bobertson,  in  hit  leaned  Treatlee  on  the  Law  of  Penonal  Sncceesion,  8SB, 
Ihlnke  diat  die  Bcottith  mlet  of  tnccetdoa  in  regard  to  personal  estate  require 
rerisian,  and  are  not  Jnst  or  expedient,  at  tbey  (1)  limit  the  power  of  a  husband  or 
father  to  make  a  will ;  (2)  allow  brothert  and  sisters  and  tlirir  descendants  to  ezdnde 
tbe  father  from  tbe  toccetsion,  though  Ite  be  the  neai«*t  In  blood,  and  allow  uu^m 
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8.  (^Of  dUtribvtion  by  ttate  lawt.')  —  The  diHtribution  of  per- 

BODal  property  of  intestates  in  the  United  States  has  undergone 

considerable  modification.     In  many  of  them  the  English  statute 

of  distributions  as  to  personal  property  is  pretty  closely 

•  427  followed,  (d)  •  In  a  majority  of  the  states  the  descent  of 
and  aDnU  And  their  deacendKau  toeiclnde  the  gjandfBther ;  (3)  excladc  themotber 
enttrel/  (rom  any  shkre  in  the  ancceisioii  of  h«r  ohtld ;  (4)  totally  ezdade  iiutenuJ 
rel&tions  from  the  lucceuion ;  (5)  totally  ezclade  repreieDtatioa*  !□  every  ckk  in 
regard  to  the  lucueuion  of  personal  ettate ;  (8)  disable  butanU  from  digposing  of 
their  pergonal  estate  by  will. 

(if)  Thii  U  the  case  in  Tenneuee,  North  Carolina,  Haiyland,  Ddaware,  New 
Jewey,  and  Vermont.  The  EDglUh  statute  of  diitributioni  waa  adopted  in  New  Jer- 
gej  by  an  act  of  aaaenibly,  as  enrly  m  1681  (Smith's  Hiit.  of  New  Jersey,  13D),  and 
li  reenacted  in  1&47.  N.  J.  R.  S.  366.  The  New  Tork  Rerised  Statntes,  whi<^  went 
into  operation  on  the  lit  Janoary,  1880,  have  enentially  reenacted  the  Engliah  stat- 
ute of  distributions,  which  liave  been  adopted,  and  continued  the  law  of  the  state 
down  to  that  period,  and,  for  greater  precision,  they  hare  particularly  specified  the 
course  at  distribution.  After  tiie  accoant  is  rendered  and  finally  settled,  the  inrrogaie 
decrees  dMtribution  of  theanrplnsof  personal  estate,  and  decides  all  qneationa  arinig 
thereon.  The  distribution  is,  1.  One  third  thereof  to  the  widow  ;  and  tlie  reudoe, 
by  equal  portions,  among  the  cliildren,  and  such  persons  as  legally  lepreseni  them,  if 
dead.  2.  If  no  children,  or  tlieir  representatives,  one  moiety  to  the  widow,  and  the 
residtK  to  the  next  of  kin.  8.  If  no  descendant,  parent,  brother  or  sister,  nepliew  or 
niece,  the  widow  taltes  the  whole  surplus.  If  there  be  a  brother  or  sister,  nephew 
or  niece,  and  no  descendant  or  parent,  the  widow  lakes  the  whole  auiplua,  if  it  does 
not  exceed  two  thousand  dollars.  If  it  does,  she  takes  her  moiety,  and  two  thousand 
doUars  only.  4.  If  no  widow,  the  surplus  goes  equally  to  the  children,  and  those 
that  represent  them.  6.  If  no  widow  or  children,  or  their  representatives,  the  surfdas 
goes  to  the  next  of  kin,  in  equal  degree,  and  their  representatlTes.  S.  If  no  cluldren, 
or  their  repreBenlntivei",  or  father,  a  moiety  of  the  surplus  goes  to  the  widow,  and  the 
other  moiety  in  equal  shares,  to  the  mother  and  brotlieis  and  sisters  or  their  r^nvsen la- 
lives.  If  no  widow,  the  whole  surplus  goes  to  the  nNitlier,and  brothers  and  sisters,  and 
Uieir  representatives.  T.  If  there  be  a  father,  and  no  child  or  descmdant,  be  takes  a 
moiety  if  there  be  a  widow,  and  the  whole  if  there  be  none.  8.  If  there  be  a  mother, 
aod  no  child,  or  descendant,  or  fatlier.  brother,  sister,  or  representative  of  a  brother  or 
sister,  the  mother  takes  a  moiety  if  there  be  a  widow,  and  the  whole  if  there  be  none. 
And  if  the  intestate  was  an  illcgi  innate,  and  left  no  child,  desoendant,  or  widow,  the 
mother  takes  the  whole,  and  shall  be  entitled  to  administration.  N.  Y.  Act  of  Hsy 
IS,  1846,  c.  280.  9.  When  descendants  or  next  of  kin  are  in  equal  degree,  they  take 
ptr  capita.  10.  When  Ibey  8(«nd  in  unequal  degrees,  they  take  per  itirptM.  11.  Ko 
represeotadon  is  admitted  among  collaterals,  after  brothers'  and  sisters'  children. 
12  Retatires  of  the  half  blood  take  equally  and  In  the  same  manner  as  Uiose  of  the 
whole  blood.  IS.  Fosthumoas  children  take  equally  s«  if  bom  in  the  lifetime  of  the 
person  tfaey  represent.  (N.T.Revised  Statntes,ll.9B,sec76.)  Anyadvanocment  toi 
child,byBettlement  or  portion  of  real  or  personal  estate,  equal  or  superior  to  bla  share. 
will  esdode  him  and  his  descendants  from  the  distribution ;  and  if  the  same  waa  not 
equal,  he  will  be  entitled  only  to  so  much  as  will  supply  the  deficiency.  The  mab- 
tainlng  or.educating,  or  giving  money  to  a  child,  without  a  view  to  a  portJoa  or  srl- 
tlement  In  Ufe.  is  not  to  he  deemed  an  advancement ;  tior  does  the  proTislon  aa  lo 
advancement  apply,  if  there  be  any  real  estate  of  the  intestate  to  descend  to  his  htiri- 
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real  and  personal  property  is  to  the  same  persons  anci  in  the 
same  proportions,  and  the  legiUadoD  is  the  same  in  sabstanoe, 

(N.T.  Revised  StatDt«B,  ii.  9T,iec  TO,  77,  TS.)  The  moat  (triklog  feature  In  the  new 
proTiaiona  intruduccd  into  the  New  Tork  Beriaed  Sututei  oa  tlie  BUliject  of  inteiUW 
Mtatea,  and  oF  teetamenUry  matten,  is  (he  enlarged  and  eqaiuble  jurisdiction  con- 
ferred upon  the  tnnogate*  in  the  respecliTe  vountieB.  This  branch  of  our  juiiipnt- 
dence  will  apply  more  frequently  than  any  other,  and  with  great  force  and  intercit, 
to  familj  concerns ;  and  it  will  rise  into  correspondent  importance,  and  awaken  mueh 
public  Bolicitude.  It  is  in  analugj  to  the  powers  veiled  in  the  ordinary  in  England, 
and  in  the  orphans'  cuurts  or  other  testamentary  Juiisdictions  in  the  Uniled  States. 
The  surrogate,  under  the  New  York  statutes,  baa  concurrent  jurisdiction  with  chan- 
cery, to  call  execQton  and  adniinittraton  Co  account  But  a  prior  suit  pending  in 
chancery  by  the  complainant,  is  a  bar  to  the  proceeding  before  the  surrogate.  So  a 
decree  in  chancery  for  the  benefit  of  claimant  upon  theettateof  the  decedent  is  a  bat 
to  a  proceeding  before  the  surrogate  for  an  account.  Kogers  b.  King,  8  Paige,  210. 
It  was  further  held,  in  Ueyer  d.  Burger,  I  Hoff.  Cb.  1,  that  the  surrogate  had  the  sole 
jurisdiction  totry  the  validity  of  a  will  of  personal  estate,  and  that  cliancery  liad  no 
original  juiiidictian  in  tlie  cose.  The  aurrogate  in  New  York  has  tlie  like  power 
luudiing  the  payment  and  distribuUon  of  the  proceeds  of  real  estate,  when  tlie  will  is 
proved  in  his  office,  as  in  the  case  of  the  personal  estate.  N.  Y.  B.  S.  it.  J(KI,  sec.  &7. 
Decrees  of  surrogates  for  the  payment  of  money  by  an  eiecator,  adminiatralur,  or 
guardian,  a*  well  as  decrees  in  chancery,  are  licna  on  real  estate  in  any  county,  on 
the  transcripts  or  cerUScales  of  the  same  being  filed  with  the  clerk  thereof,  and 
entered  and  docketed  on  the  books  for  dotketiog  juJgnienta  therein.  Laws  of  N.  Y, 
April  1,  1814,  c.  1(H.  In  Mississippi,  the  probate  courts  in  each  connty  have  excln- 
live  jurjsdic^on  in  all  testamentary  and  administration  matters,  In  dower,  and  in 
lunacy,  &C.,  Carmicbael  v.  Urowder,  S  How.  (Miss.)2I>6;  but  not  against  the  snreliea 
in  an  administration  bond,  Green  b.  Tumstall,  6  id.  638.  The  surrogate's  courts  ia 
New  York,  with  all  their  enlarged  powers,  are  courts  of  inferior  Jurisdiction,  and  a 
party  seeking  to  make  title  to  real  estate  under  their  proceedings,  must  show  afflrm- 
sUvely  that  they  had  jurisdiction.    Bloom  b.  Bnrdick,  1  Hill  (N.  Y.),  130. 

In  New  Jersey,  by  the  constitution  of  1S44,  the  cliancellor  is  declared  to  be  the 
ordinaiy  or  surrogate  geueral,  and  judge  of  the  prerogative  court,  and  has  ample 
jurisdiction  in  granting  letters  testamentary,  of  administration,  and  of  guardianship ; 
in  compelling  executors,  administrators,  and  gunniians  to  account  in  his  prerogative 
court,  and  to  control  them,  and  to  decree  distribution,  and  the  payment  of  legacies, 
and  to  try  contested  facts  by  a  jury  and  before  a  ouster,  and  to  decree  the  sale  of 
real  estate  to  pay  debts.  The  orphans'  court  consiats  of  the  judges  of  the  Court  of 
Common  Flea*,  in  each  county,  and  seems  to  be  clothed  with  similar  and  concurrent 
Jurisdiction,  and  with  power  to  award  partition  of  land  among  heirs  and  devisees.  Il 
ia  ttie  more  ordloaiy  and  proper  tribunal  for  tlie  settlement  of  the  accounts  of  exec- 
utors and  admiDistrators.  1  Green,  Ch.  (N.  J.)  460;  R.  S.  i^  New  Jersey,  of  1847, 
tit.  7,  c.  6.  The  surrogate  of  each  county  is  ttie  register  of  the  orphans'  court,  and 
an  essential  member  of  it,  and  has  also  power  concurrent  with  the  orphans'  court  to 
grant  letter*  testamentary,  of  admimatration  and  of  guardianship,  in  case*  ari^ng 
within  his  county,  and  to  hold  courts  in  matters  cognizable  before  him,  with  appeal 
to  the  orphans'  court.  The  orphans'  court  seems  to  be  the  most  efficient  of  the  con- 
siatorlal  jurisdicUons.  The  prerc^tive  court  or  ordinary,  the  orphans'  courts  and 
the  surrogates,  all  have  jurisdiction  in  testamentary  and  administration  cases.  Acts 
of  2d  March,  1796, 18th  Jane,  1820,  and  the  acU  supplementary  thereto.    See  Elmer's 
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*  428    *  08  the  English  statute  of  dutrihntions,  with  the  ex- 

ception of  the  widow,  as  to  the  real  estate,  who  takes 
one  third  for  life  only,  as  dower.  In  Georgia,  the  real  and  per- 
sonal estate  of  the  intestate  is  considered  as  altt^tber  of  the  same 
nature  and  upon  the  same  footing,  both  in  respect  to  their  statate 
of  dbtributioDS  and  the  descent  of  property.  Prin.  IMg.  229, 
1  EeUy,  540.  The  half  blood  take  equaUy  with  the  whole  blood, 
as  they  do  ander  the  English  statute  of  distributions,  (a)    Such 

DigMt,  166,  860-370, 382, 444.  New  Jenej  leeiiu  to  lure  doubled  and  tretiled  bn 
cotwUtorisl  conrU.    See  N.  J.  R.  8.  of  IMT,  tit.  7,  c  6. 

(a)  ThU  ii  eMentUlly  the  ciae  in  Maine,  New  Bainp«liire,  Vermonl,  Rbode  Iiland, 
Connecticat  ( bat  there  the  wbole  blood  are,  in  certain  caaea,  preferred  to  tbf  half  blood, 
and  even  when  in  equal  degree),  New  Jenej.  Peontylvania,  Virginia  (but  theie  the 
half  blood  inherit  onlj'  half  m  mnch  at  the  whole  blood],  IndiiDa,  lUinoii,  Hidugui, 
KentDCk;  (b;  the  Kentock;  itatntet,  if  part  of  the  collateral  Idn^red  be  of  the 
whole  blood,  and  part  of  the  half  blood,  the  latter  inherit  onlj  half  lo  much  ai  thote 
of  the  whole  blood,  and  the  ratio  of  apportionment  baa  reference  to  the  individatli 
of  the  two  clanei.  and  not  to  the  claawa  coUectirelj  ;  Niion  e.  Nizon.  8  Dana,  7), 
Hiwoiiri  (bst  there  brotlien  and  liiten.  and  parenU,  take  equalij),  Hiaaiuippi  (bat 
tliere  brothen  and  (latere,  and  their  deacendanta,  take  before  parents).  South  Caro- 
lina (but  there  parenta,  and  brothen  and  siaten,  take  eqnallj,  and  a  brother  of  the 
half  blood  doe«  not  ahare  wiLii  a  motlier ;  firat  conaina  of  the  whole  and  halt  blood 
ate,  however,  next  of  kin  in  equal  degree,  and  take  equallj  of  the  eatate  of  the  iiite»- 
tnte),  Georgia,  and  Alabama.  (In  Alabama,  brothere  and  aiaien  take  before  paimti; 
and  when  in  equal  degree,  the  whole  blood  la  preferred  to  the  half  blood.  See 
GriiBth'*  l«w  Regiater,  h.  t  ;  I  Greenl.  161 ;  2  N.  H.  461 ;  Dana'a  Abridgment,  ir. 
B».  630 ;  SUtDtea  of  Connecticut,  17S4.  p.  51 ;  ib.  1B21.  p.  207  ;  ib.  1838,  p.  236 ; 
SConn.  S88:  1  H'Cord,  161,  466;  Edwardi  v.  Barkadale,  2  Hill,  Cb.  [S.  C]417: 
ReeTe'a  Law  of  Deacenta,  pauia;  Statutes  of  Georgia,  December  S3,  1780,  and 
December  12,  1801;  Territorial  Act  of  Michigan,  April  12,  1827;  Pardon'a  Peno. 
Dig.  660,  661 ;  Aikin'a  Alabama  Dig.  2d  ed.  pp.  128,  161.)  In  Louiaiana,  the  legal 
bdn  of  the  intMtate  are,  (1)  Children  and  their  deBcendanti,  without  dialinction  of 
aez  or  primogenitare.  Tliej  inherit  per  capita  when  in  the  same  degree,  and  fwr 
ftirpa  when  in  different  degreea.  If  no  deacendanta,  then  the  parent!  take  eqnallf 
one  half  of  the  eatate,  and  the  brother*  and  aiaters,  and  tiieir  deacendanta,  the  other 
half-  If  the  father  or  mother  onljaurviTe,  the  aurviror  taketonlj  one  fonith;  and 
If  no  parenta,  brothera  and  aiatera,  and  their  deacendanta,  take  the  whole.  Onl 
Code,  886,  007,  008.  In  Ohio,  bj'  the  act  of  1831,  Uie  widow  ia  entitled  to  the  whoia 
peitonal  eatate,  after  the  debta  are  paid,  if  there  be  no  children ;  and  if  there  be  anj, 
bIm  take*  one  half,  if  the  eatate  amounta  onlj  to  >400 ;  and  if  it  ezceeda  that  anm, 
■be  takea  only  oc»e  third  of  auch  overplna.  Statntea  of  Ohio,  18SI.  In  other  reapecta 
the  peraoDol  eatate  goet  (1)  to  tlie  Eaaue  and  theh-  repreaenUtivea ;  (S)  to  brothera 
and  aiaten  and  their  repreaentativea  of  the  whole  blood ;  (3)  to  brothera  and  aiatera 
and  th^  repreaetiUtivea  of  the  half  blood;  (4)  to  the  father;  (6)  to  the  mother; 
(6)  to  the  nest  of  kin  of  the  blood  of  the  inteatate.  When  In  equal  degree  the;  take 
/w  Bopita,  otherwUe  per  itirpet.    Ib. 

In  Georgia,  widow  and  children  take  equal  ahare*,  nnleaa  ahe  electa  to  take  her 
conunon-Iaw  dower,  and  tlien  ahe  takes  no  further  of  the  real  eatate,  and  a  chil'I'i 
portioD  of  the  peraooal  eatate.  If  no  iaaue,  widow  take*  a  laoietj'  of  the  eaiaie,  and 
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a  uniform  rule  in  the  descent  of  real  and  personal  property  gives 
simplicity  and  Bymmetry  to  the  whole  doctrine  of  deacent.    The 

the  cither  moietf  goes  to  the  next  of  klu.  U  neither,  the  ettate,  real  uid  penonij, 
goee  to  the  next  of  kin  Id  equal  degree,  but  no  repretentation  unoDg  collatenli 
bejond  brother*'  and  ililen'  diildtea.  A  father,  and,  if  dead,  the  mother,  while 
wmianied,  take*  on  the  lame  footing  a«  a  brother  or  titter.  So  that,  b;  tlie  ttatnle 
law  of  Georgia,  the  widow  and  children  itaod  fu  the  flrtt  degree  of  coDtBngaini^; 
parent*  and  brotben  and  •isten  in  the  second  degree.  Act  of  Georgia,  Decemtier 
12, 1601,  and  December  'iS,  1826.  Prince'i  Dig.  2d  ed.  1887,  pp.  233, 234.  In  South 
CaroUna,  their  itatate  of  dUtribndoni  of  1761  girei  to  the  huiband  only  a  ratable 
■hare,  being  one  third,  a«  one  of  the  liein  at  law,  or  diitributeo  of  hii  wife'i  per- 
•onal  ettate,  though  in  England  the  hatband  take*  the  wife's  entire  choKt  in  action 
a*  her  adminittratoT.  In  MaaaaehuNttt,  the  diatributlon  of  the  personal  estate  of 
Inteatateiii  tomewhat  tpeclaL  Aftertheallowanceof  her  apparel,  &c.,  to  the  widow, 
and  funeral  chargei  and  debt*  paid,  the  retldae  goea  (1.)  To  the  boibaud,  if  the 
intesUte  waa  a  married  woman.  (2.)  To  the  widow  one  third  part,  and  residue  to 
hi*  ianie.  (S.)  It  no  luue  or  lineal  deacendant*,  tlien  one  half  to  the  widow,  and 
residne  to  the  father.  (4.)  If  no  fattier,  then  to  the  mother  and  brother*  and  litter* 
equally,  and  to  their  iatue  per  ttirpei,  if  any  one  of  them  be  dead,  learing  a  mother  or 
■later  lurriTing.  (6.)  U  aii  the  brotber*  and  Biaten  tie  dead,  then  to  the  mother  in 
eidnaion  of  their  iuue.  (6.)  To  the  next  of  kin.  [7.)  If  no  Idndied,  the  whole  to 
the  widow.  |B.)  If  no  hosband,  widow,  or  kindred,  tlie  personal  estate  eicheata. 
Ha**.  BcTiMd  Statute*,  1886,  part  2,  tit.  4,  c  64,  *ec  1.  I  do  not  oodertake  to 
mark  minntely,  or  in  detail,  tlie  many  smaller  variation*  from  the  Engiiih  law  of 
dlatritindont,  which  have  been  made  by  the  statute  law  of  the  different  itaCea.  Soch 
a  del«Jl  wonld  he  ineoDti*tent  with  the  plan  of  the*e  lecture*,  which  were  intended 
a*  an  el^nentary  ilcetch  of  the  general  principles  and  outlines  of  the  law.  To 
descend  to  minutis  on  erery  tubjeck  would  render  the  work  too  extensiTe  and  too 
vninteTe*ting  for  the  atady  of  tbote  penoiu  for  whom  It  is  prepared.  Tlie  law  con- 
cerning will*,  and  the  right*  and  dntie*  of  execaton,  administralors,  and  guardian*, 
and  of  the  orphan*'  court*,  and  the  law  of  di*tribQtiou  of  hiteatatei'  estate*,  are 
detailed  minutely  and  diatinctly  in  the  Miasiaalppi  Berlsed  Code  of  1824,  pp.  27-70, 
and  which  wa*  made  and  reported  by  George  Poindeiter,  E*q.,  and  adopted  in  1822; 
and  it  equal*  In  this  retpect  any  of  tlie  old  statute  codes  on  the  subject.  Bnt 
the  whole  subject  ha*  been  remodelled,  and  expressed  with  more  precision,  and 
with  the  introduction  of  the  lata  improvement*  in  some  of  the  American  states,  by 
P.  Sntilius  R.  Fny,  Enq.,  who,  by  Huthority,  digeitcd  and  reported,  in  18.36,  the 
statute  law  of  HissiiBippi,  under  the  title  of  "  Keriaed  Btatnte*  of  the  State  of 
MI*^>ippi.''  It  appears  to  be  a  work  al  much  labor,  reaearch,  and  judgment,  and 
does  credit  to  the  abilities  and  dlacretion  of  the  author.  I  am,  howeTer,  informed, 
that  so  late  aa  January,  1839,  thia  reriaed  code  had  not  been  ratified  or  enacted,  and 
whenerer  I  hare  had  occaalon,  in  these  rolnmea,  to  refer  to  the  statute  law  of  Hl*- 
•issippi,  I  hare  recurred  to  the  retised  code  of  1824,  or  to  the  new  edition  of  tlie 
laws  of  Hisaiialppi,  publlihed  in  1839,  by  Alden  t  Van  Hoeaen,  and  which  ia  in 
effect  a  republication  of  the  code  of  1824,  with  the  aubaeqnent  atatntory  addition* 
and  amendments.  The  doctrine  of  descent,  and  conieqn«itly,  in  a  great  degree,  of 
di*tribntion,  in  the  different  atates,  haa  been  minutely  itluslrated  and  ably  diacnsaed. 
by  the  late  C.  J.  ReeTe,  of  Connecticut,  in  Ids  laboiiona  Treatise  on  the  Law  of 
Deacnt  In  the  aeveral  United  Statea  of  America.  Tlii*  work  does  Itonor  to  hi* 
memory ;  but  it  is  not  calculated  to  (uit  the  titte  of  those  general  reader*  who 
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English  statute  of  diatribationa,  being  founded  in  justice  and  on 
the  wisdom  oC  ageu,  and  fully  and  profoundly  illabtrated  by  a 
series  of  judicial  decisions,  was  well  selected,  as  the  most  suitable 
and  judicious  basis  on  which  to  establish  our  American  law  of 
descent  and  distribution. 

4.  (^Bi/  the  law  of  domicile.')  —  There  has  been  much  discoBsion 
as  to  the  rale  of  distribution  of  personal  property,  when  the  place 
of  the  domicile  of  the  intestate,  and  the  place  of  the  situation 

of  the  property,  were  not  the  same.  But  it  has  become  a 
•429   settled  •principle  of  international  jurisprudence,  and  one 

founded  ou  a  cumprehensive  and  enlightened  sense  of 
public  policy  and  couvenience,  that  the  dispositiou,  succesaioa 
to,  and  distribution  of  personal  property,  wherever  situated,  is 
governed  by  the  law  of  the  country  of  the  owner's  or  intestate's 
domicile  at  the  time  of  his  death,  and  not  by  the  conSicting  laws 
of  the  various  places  where  the  goods  happened  to  be  situated. 
The  principle  applies  equally  to  cases  of  voluntary  transfer,  of 
intestacy  and  of  testaments,  {a)  '    On  the  other  hand,  it  is  equally 

hive  not  mBthemitic&l  heads,  b;  reuon  of  the  Qumeroui  algebraical  BtatemenU  of 
hjpotfaeLical  ettsa  with  which  the  vorii  aboundi,  and  hj  which  it  is  perpiexcd. 

(a)  Stanley  n.  Bernes,  3  Hagg.  Bocl.  3T3;  Femria  n.  Hertford,  3  Cnrtev, MS; 
DeBsebata  v.  Berqnier,  1  Binney,  8S6.    The  conatmctioii  of  wUli  at  to  real  proper^ 

1  Domicile  at  offecttng  Diitribution.  —  jadga  of  the  domicile.    Enobin  n.  Wjlle, 

(n)  As   to  the  tranifer  of  cbfttteU  iatar  10  H.  L.  C.  1 ;    Oratlan  t>.  Appleton,  S 

i-iMK,  lee  407,  n.  1.     The  (tatement  in  the  Story,  766 ;    Gilman  e.  Gilman,  &2  M«. 

text  aa  to  Rucce«eion«  to  a  deceaaed  penon  166 ;  WilkJnR  c.  ElleCt,  6  WatL  740 ;  EaoU 

ia  sow  well  settled  In  England  and  tome  v.  Smith,  14  How.  400,  425 ;  Litwi«iioe  w. 

part*  of  thla  coontrr,  and  alio  that  the  Kitterldge,   21   Conn.  677 ;    Petertm  ». 

qne«tiooof  teatacj  or  inteatac;,  and  the  Chemical  Bank,S2N.Y.  21,44.  z*    There- 

oonatmction  of   the  will,  belong  to  the  fore,  wltea  tbe  title  of  a  party  U>  inherit 

z'  RiuBell  0.  Madden,  06  HI.  486.    But  Goode  of  Oentlli,  9  Ir.  H.  £q.  641.    3/ 

an  exception  to  tlie  rule  exiati  when  tlie  statute  in  Miuisiippi,  all  peraonal  prop- 

qneitioD  Is  as  to  the  ifatiu  o(  a  pan/  erty  situated  in  that  state  is  to  be  admin- 

claiming  personal  property  of  an  Intes-  istf  red  according  to  the  law  of  the  ntiii. 

tate,  in  which  case  the  dooiicSle  of  the  Speed  v.  Kelt]',  68  Mis*.  47 ;  Weaver  «. 

claimant,  and  not  tliat  of  the  Intestate,  Norwood,  id.  666.    The  domicile  of  tba 

gorems.      In   n  Goodman's  Tmats,  17  debtor  has  jurisdiction  as  to  admlniatrs- 

Ch.  D.  266.    The  same  principle  has  been  tion  of  chotes    in    action.      Wjman  d. 

held  to  apply  to  realty  as  well  as  penon-  Halstead,  109  C.  S.  664 ;  Dial  c.  Gary,  U 

alty  in  this  country.    Roaa  d.  Rosa,  129  S.  C.  67a    Bat  executors  or  trtisl«e«  pw- 

Has*.  S4S,  in  which  case  the  anthorlties  tonallj  wlihin    tbe  JuritdietioD  of   the 

■re  bU  collected.    It  has  been  held  that  court  may  be  compelled  to  carry  out  tba 

ttie  Ux  ns  tita  goTems  as  lo  the  right  to  will  or  trust  even  as  to  foreign  property, 

administer  opon  cliattels  real.     In  the  Ewing  v,  OrrEwlng,  0  App.  Cas.  34. 
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settled  in  the  law  of  all  civilized  countries,  that  real  property,  as 
to  its  tenure,  mode  of  enjoyment,  transfer,  and  descent,  is  to  be 

U  to  be  glT«a  according  to  the  Ux  rti  tUa,  and  u  to  penonnl  property  occordlag  to 
the  Ux  domiaiii,  anleM  it  be  maniteit  that  the  testator  had  the  law  of  eome  otber 
coiintrj  in  rleor.  Storj  on  the  Coafflct  of  Lawi,  [£§  479,  a,  ct  mq. .-]  Harriion  v.  NUou, 
ft  Peter*,  fiOS.  See  alra  1  Jaramn  on  Will*,  ed.  Boittm.  1U6,  c  1,  pp.  I-IO,  where  the 
nameroui  anthoriciei  are  referred  to.  It  ii  also  a  declared  principle,  that  although 
penonal  property  1*,  as  to  the  aucceaalon,  coDtrolled  by  the  laws  of  the  domioile,  yel 
each  itate  U  competent  to  regalate  within  iti  own  territory  that  Buuceuion  in  per- 
■onai  and  real  property  at  iti  pleaaure.  Story'*  Conflict  of  Lawa,  sec.  SS,  UT; 
Ivatm  >.  Harable,  6  Hnnapb.  116. 

penooalv  hai  been  adjudicated  nptm  by  176.     [Eamei  n.  Hacoo,  IS  Ch.  D.  847 ; 

the  conrta  of  the  domicile,  other  court*  Bany'i  App.,  SS  Penn.  St.  131.] 
are  bound  by  the    decialon.      Ennia   d.  In  the  same  spirit  the  Houae  of  Lord* 

Smith,  mpra;  Doglloni  r.  Crispin,  L.  R.  have  held  that  an  act  of  Parliament  im- 

1  H.  Ei.  801,  314.     It  ia  the  law  of  the  poaing  a  duty  on  legaciei  does  not  extend 

domicile  in  force  at  the  time  of  the  death  to  the  will  of  any  person  who,  at  the  time 

which  gOTem*,  and  a  tQlMeqaent  enact-  of  his  death,  waa  domiciled  oat  of  Great 

ment  wiU  not  give  •  !oatt  ttaadi  to  oppose  Britain,  whether  tlte  asset*  are  locally 

the  wtU  abroad  to  a  party  who  had  It  dluate  within  England  or  not,  in  a  case 

not  preTioosly.      Lynch  v.  PtoT.   Got.  where  there  was  a  Scotch  executor,  and 

of  Paraguay,  L.R.2P.  &D.  2e&    Of  the  legatees  resided  hi  Scotland.    Thorn- 

course  a  man  camtot  hare  btit  one  doml-  ton  r.  The  Advocate  Geneml,  12  CI.  £ 

cUe  with  reference  to  the  law  of  enc-  Fin.  1.    So,  eren  where  the  legacy,  an 

ceaaion.      Forbes  c.  Forbee,  Kay,   Ml;  annuity  tor  liTe*,  was  charged  on  English 

GUman  ■.   QUman,  62  Me.  16&      It  1*  lands,  CbatfleM  v.  Berchtoldt,  L.  B.  12 

everywhere  admitted  that  after  aU  the  F^.  464 ;  and  the  same  principle  was  ap- 

clairat  agahitt  the   ancillary  administra-  plied  to  succession  duty  f  n  Wallace  v.  The 

tlon   hare   been    duly  aaceitalaed   and  Attorney  General,  L  R.  1  Ch.  1;   Cal- 

•ettled,  the  court  may  in  it*  diacretlon  lanane  e.  Campbell,  L.  R.  11  Eq.  876 ; 

direct  the  balance  to  be  smt  to  the  prin-  compare  In  n  Badart's  Trusts,  L.  B.  10 

(dpal    administrator*    for     diatiibutioa,  £q.  288.    Thomson'*  case  a   denied  in 

Mackey  o.  Coxe,  18  How.  10(^106;  Wit  Alvany  ».  PoweU.  2  Jones  Eq.  (N.C)  61; 

kin*  ■>.  EUett,  9  Wall.  740, 742 ;  Banta  v.  Jones  f.  Genxdi,  6  Jone*  Eq.  190. 
Moore,  3  McC.  (N.  J.)  97,  101;  Low  v.  (ft)  Fony,n  LtiUn  o/Adminiilratia,.-. 

Bartlett,  8  Allen,   260,   266 ;    WUliama  It  Is  clear,  however,  in  the  absence  of 

^William*,  6Hd.407;poi(,  43S*Dd434,  statttte,  that  administration  must  be  hi 

n.  (a);  and  It  has  been  said,  by  J«rd  the  country  in  which  po«*esalon  la  taken 

WcaAory,  that  it  U  the  duty  of  the  court  and  held,  under  lawful  authority,  of  the 

to  hand  to  them  the  clear  personal  ettate,  property  of  the  deceaaed,  Beston  r.  Mel- 

Mid  to  remit  the  next  of  km  to  the  court  rille,  8  CI.  &  Pin.  1, 12 ;  Enohin  b.  Wylie, 

erf  the  domicile  of  the  testator,  and  that  10  H.  L.  C.  1,  10;   Bnrbank   v.  Payne, 

the  court  of  the  domicile  is  the ,^ruii  co».  17  La.  An.  16;   Banta  c.  Hoore,  2  Mc- 

caraa*  to  which   the  legatee*  nnder  the  Carter,  07;  Clark  v.  Clement,  38  N.  H. 

will  of  a  testator,  or  the  parties  entitled  663 ;  and  that  execntors  or  administratar* 

to  tha  diatribution  of  the  estate  of  an  In-  under  letter*  granted  abroad  cannot  lue 

teatate,  ate  reqnlred  to  rew>rt,  TO  H.  I*  or  be  stied  before  taking  out  anrillnrT 

C.18.    See  Stokely's  Estate,  10  Penn.  St.  admhtbtraUon,  Caldwell  v.  Harding,   6 
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regulnted  by  the  lex  loci  rei  sitce.  (&)  Personal  property  is  subject 
to  that  law  which  governs  the  person  of  tlie  owner.  Debts  and 
personal  contracts  have  no  locality,  —  debUa  teqaantur  pertonam 
debitorU.  Hubertu  lays  down  this  to  be  the  common  and  correct 
opinion,  though  the  question  had  been  frequently  ^tated  in  the 
courts  in  hia  day ;  (o)  and  Bynkershoek  says  the  principle  had 
become  so  well  established  that  no  one  dared  to  question  it; 
adeo  recepta  hodie  tefUentia  est,  ut  nemo  aunt  c&ntra  hitcere.  ((I) 
The  same  principle  would  seem  to  be  the  acknowledged  law  in 
Germany  and  France  ;  (e)  and  Yattel  (/)  considers  the  rule  to 
be  one  that  is  diotat«d  by  the  law  of  nations. 

(ft)  Commmii*  et  recta  geatentlA  est  m  rabu*  ImiaobiUbua  aerranduii]  eue  jiu  loci 
to  quo  bona  lunt  sita.  Hub.  1.  lib.  3,  Ut.  18,  De  Succeu.  a.  p.  27&  In  Story'* 
Comm.  on  the  Conflict  of  Iawi,  [£}  426-428, 463,]  the  authoritie*,  foreign  and  domei- 
tic,  are  DOtDeraiulj'  collected  In  farur  of  the  propoiition  that  real  or  immovable  prop- 
erty la  ezciuiiTely  governed  by  the  territorial  law  of  (he  ii'tu*.  The  point  ii  too  clear 
for  diaciuBion.  But  \ty  the  RevlKd  Statutes  tA  the  State  of  Michigan,  1840,  land* 
lying  in  Michigan  may  t>e  conveyed  by  the  owner  residing  in  another  state  or  ten!- 
tory,  or  in  a  foreign  conntry,  according  to  tlie  laws  of  such  state  or  conntry. 

(c)  Pralec.  part  1,  lib.  8 ;  De  Success,  ab  Inst.  CoUat.  1.  278,  sec.  20 ;  lb.  part  % 
lib.  1,  tit.  8;  De  Conflictu  Legum,  ii.  542,  sec.  15. 

(d)  Quest.  Jur.  Priv.  lib.  1,  c.  16.  See  alao  tbe  opinion  of  Gretius  on  the  point, 
given  at  Rotterdam,  October  31,  191S,  on  eouaultation,  and  cited  at  large  in  Henry 
OD  Foreign  Law,  dpp.  IM. 

(()  Voet,  lib.  88,  Ut.  IT,  sec.  64;  Heineoc.  Op«a,  ii.  072;  De  Teatxmenti  Faction*, 

(/)  Droit  dea  Gens.  b.  2.  c.  7,  sec.  8fi,  c.  8,  sec.  108,  110. 

Blatchf .  COl ;  Noonan  d.  Bradley,  9  WaU.  Botton,  BL  &  How.  30Q.   [Bnt  wte  Dial  v. 

8H;    Norton  e.  Palmer,  7  Cash.   623;  Gary,  14  8.  C.  673,  as  to  administnton.] 

Uellna  e. Thompson,  1  Cliff.  125;  although  It  seems,  too,  that  a  general  appointment 

they  may  Intervene  in  proceedings  in  r«m,  of  executors  duly  authenticated  abroad 

The  Boalon,  Bi.  &  Bow.  809,  and  are  wUl  entitle  them  to  ancillary  letten,evn> 

allowed  by  itatnte  to  sue  in  aome  statea.  though  letters  had  already  been  granted 

But  a  voluntary  payment  to  them  before,  to  othera.    10  R.  L.  C.  14.    Bnt  ft  is  held 

at  least  when  there  are  no  creditors  or  that  there  ii  no  privity  lietween  different 

legatees,  and  no  conflicting  grant  of  do-  administrations,  and    that  a   Judgment 

mestic  ietten,  will  discharge  the  debtor,  against  an  adminiatrator  in  one  Jurisdic- 

Fanotu  v.  Lyman,  SO  N.  T.   108.    See  Hon  does  not  estop  one  In  another.   Stacy 

82  N.  T.  44 ;  Stone  c.  Scripture,  4  Lans.  e.  Thrasher,  6  How.  44 ;  McLean  s.  Meet, 

(N.  T.)  186;   Wilkins  v.  Ellett,  »  Wall.  18  How.  16;  Taylor  v.  Barron,  36  N.  H. 

740 ;  Riley  c.  Hoseley,  44  Miss.  37.    But  484, 601 ;  Low  v.  Bartlett,  8  Allen,  260. 

aee2  Jooe*  Eq,  61;  2  Am.  Law  Rev.  860.  However,  whereexecutors  were  appointed 

And  It  ha*  been  held  that  one  to  whom  a  Id  different  states  by  the  same  will,  a 

foreign  eiecntor  has  assigned  a  choee  in  Judgment   against   one  was  held  prima 

action  may  sne  upon  it    Petersen  v.  The  Jbat  evidence  against  the  other.    Hill  ■. 

Chemical  Bank,  32  N.  T.  21.     Bee  Van-  Tucker,  18  How.  4H. 
quelU)  E>.  Bouard,  16  C,  B.  K.  a.  341 ;  Tbe 
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This  principle-was  understood  to  be  settled  in  England,  in  the 
time  of  Lord  Hardwicke,  in  the  cases  of  Pipon  t.  Pipon^  and  of 
Thome  T.  Watkmt ;  (g)  and  Lord  Thurlow  observed  in  the 
House  of  *  Lords  in  the  case  of  Bntee  t.  Bruce,  (a)  that  to  *  430 
hold  that  the  Ux  loci  rei  tUm  was  to  goveni  as  to  personal 
property,  when  the  domiciUum  of  the  intestate  was  in  a  different 
oonntry,  would  be  a  gross  misapplication  of  the  jut  gentium.  And 
yet,  notwithstanding  all  this  weight  of  authority  in  favor  of  the 
solidity  and  universality  of  the  principle,  the  point  was  permitted 
to  be  very  extensively  and  learnedly  debated  befoi-e  Lord  Lough- 
borough, in  the  case  of  Bempde  v.  Johntttme  ;  (fi)  and  he  said  that 
the  question  bad  been  decided  and  settled,  and  the  law  clearly 

Jdm  G«rm.  mc.  30 ;  Opinion  of  M.  Target  od  the  DncheM  of  Kingiton't  Will,  1  ColL 
Jmid.  240j  TonUier,  Droit  CitH  Franfaii,  i.  n.  360;  Herlln,  lUpertoii*  de  Jurii- 
pmdeDce,  lit.  I«i,  Sj  6.  S.  Bee  a\to,  n^m,  67,  and  I'n/hi,  It.  441,  618,  m  to  tht 
rale  when  applied  to  penonal  and  vhen  applied  to  real  prDpert;.  TIh  geiK»l  ntiUtjr 
of  tlili  dociriae,  that  penonal  propertj  haa  do  litiu  in  contemplation  of  law,  and  la 
attaclied  to  the  penon  of  the  owner  wherever  he  la,  and  goTerned  hy  the  law  of  the 
owoer"!  domicile,  doea  not  fail,  ai  Hr.  Juitlce  Sioij  hai  obterTed,  to  recominend 
Itwif  to  all  nacloni  b?  ill  iltnplicitj,  ill  conTenience,  and  its  enlar)^d  policy.  Bnt 
the  doctrine  U  loinetimea  controlled  bj  local  law,  and  the  cue  of  foreign  aMignincnta 
in  bankraptcy  la  an  hutance.  FuJa  tapra,  401-406.  So,  in  Loulataea,  delivery  haa 
been  held  neceatarj  to  the  complete  transfer  of  penonal  propertj,  a*  against  cred- 
itor* and  pnrchaKT*,  though  the  trantfer  be  made  by  the  owner  in  hit  foreign  doial- 
dle,  where  tha  transfer  would  be  good  without  dellverj.  Norri*  n.  Muinford, 
4  Martin  (!«.),  aO;  Ramaey  o.BieTeruon,  51d.S3;  Elik ir. Chandler.  1  Id.  24 ;  OUrler 
V.  TowiKi,  14  Id.  S3, 07-108.  Theae  decialona  hare  not  met  the  approbation  of  loma 
of  our  most  diatlngidahed  dTillana.  Livermore'a  DiaMTtaUona,  18T-140;  Storjp't 
Comm.  on  the  Conflict  of  Lawa,  [f  J  336-304.] 

{g)  2  Vei.  35;  Amb.  2S.  See,  alto,  the  dedalon  of  Lord  Hanafleld  before  the 
priry  conncil  Id  17SS,  on  appeal  in  the  csae  of  Bam  v.  Cole,  lb.  416. 

(a)  2  Boa.  t  F.  229,  note.  The  deuiilon  In  the  Honae  at  Lorda,  In  the  great  caa» 
of  Brace  n.  Bruce,  la  considered  aa  aettllng  the  law.  both  in  England  and  Bcotland, 
in  faror  of  the  law  of  the  domicile  in  the  distribution  of  the  peraonal  eatate  of 
inteatatee,  and  that  the  actual  ntw  of  the  gooda  wat  of  no  moment.  The  decree  d 
the  coort  of  leaaiona  in  Scotland  wai  affirmed.  So  the  rery  important  and  rery 
titivated  caae  of  Hoy  v.  Laahley,  which  arose  in  the  court  of  ■eaaiona  in  I70I,  and 
waa  carried  by  appeal  to  the  Honae  of  Lord*,  and  which  led  to  cottaterat  isanei  and 
anbaeqnent  appeala,  and  to  the  moat  learned  and  able  dlacuialona.  aettled,  among 
other  things,  the  points,  that  the  ancceaaion  in  peraonal  estates  of  erery  description, 
wbereTer  altnated,  was  regulated  by  the  law  of  the  domicile]  and  tliat  partiea 
marrying  and  haTing  their  domltdle  in  England,  and  then  changing  their  domicile 
to  Scotland,  changed  their  rights  and  those  of  their  children,  and  subjected  them  to 
die  auccession  of  the  law  of  Scotland.  Bobertson  on  Peraonal  Bnccesaion,  e.  8, 
see.  1,  pp.  llB-160;  Brown  e.  Brown,  on  appeal,  tb.  103;  4  WlliOD  &  Shaw's  Appeal 
Caaes,S8. 

(t)  8  Tea.  106, 
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fixed  in  England,  by  repeated  decisioDs  in  the  Hoiise  of  Lords ; 
and  that  by  those  decisions  the  law  of  the  intestate's  domicile  ftt 
the  time  of  his  death  earned  the  distribution  of  his  personal 
property  wherever  it  was  situated.  The  law  of  Scotland  was  ooee 
different;  but  the  court  of  setuioos  wau  now  conformed  to  the 
Eogliah  decisions,  (c)  He  admitted,  however,  that  if  the  point 
had  been  guite  new  and  open,  it  would  be  susceptible  of  a  great 
deal  of  argument,  whether,  in  the  case  of  a  person  dying  istes- 
tate,  having  property  in  differeut  places,  and  subject  to  different 
laws,  the  law  of  each  place  should  not  obtain,  in  the  distiibution 
of  the  property  situated  there ;  and  many  foreign  lawyers,  he 
said,  had  held  that  proposition.  Afterwards  in  SomervUle  v.  Lord 
Somervilte,  (d)  the  rule  as  above  settled  was  declared,  by  the 
Master  of  the  Rolla,  to  apply  to  all  cases  where  the  fact  of  the 
domicile  was  not  in  dispute.  But  in  the  case  of  Curlings.  Thom- 
ton,  (e)  Sir  John  NichoU  doubted  whether  a  British  natural-bom 
subject  could  shift  his  forum  originU  for  a  foreign  domicile,  in 
complete  derogation  of  his  rights  under  the  British  law  ;  and  he 
said  it  must  be  at  least  complete  and  total,  to  make  his  property 
in  England  liable  to  distribution  according  to  the  foreign  law, 
and  the  party  must  have  declared  and  carried  hie  intention  into 
fuU  effect.  (/)  1 

it)  The  rule,  aa  tUted  In  the  text,  mar  1^*^  <iix1  '»■  '^  to  the  ukibuIoiu  molt. 
tliat  the  wme  penon  ihkj  be  legicini«(e  u  to  the  teal  ettate  of  hii  father,  aad  illegit- 
inute  aa  to  the  peraonaL  Thai,  b;  the  Scotch  law,  iJie  marriage  in  Scotland  of  Scotch 
parenta  legitimatea  their  preTionBl;  bom  baaCard  itane;  but  it  ii  not  as  jet  ao  by  the 
Eogliih  law.  And  if  the  father  of  inch  luue  remoTc*  and  diet  domiciled  in  England, 
leaving  real  and  peraonal  eitale  in  Scotlftnd  •■  well  u  in  England,  the  iaane,  briog 
legitimate  bj  the  Scotch  law  aad  illegitimate  bj  the  English,  cannot  take  the  real  or 
perBOaal  estate  of  hii  father  by  the  English  taw,  either  aa  heir  or  next  of  kin,  bat  he 
would  take  the  real  estate  of  lus  father  in  Scotland,  according  to  tbe  kr  rd  nfo,  and 
would  Dot  take  the  personal,  becatue  the  Scotch  conrla  woold,  b;  the  conulj  of 
tiatioDa,be  bound  to  recognize,  in  the  distribntion  of  the  personal  estate,  the  ki  dowu- 
eilii.  And  thus,  as  an  English  lawyer  hamorooslj  observes,  the  same  person  woold, 
bj  the  aante  conrt,  and  by  this  paradox  in  the  law,  be  deemed  legitimate  as  to  the 
real  ertate,  and  Illegitimate  ai  to  the  personal,  — "  legitimate  as  to  the  milt,  iUegiti- 
mate  a«  to  the  niBChinei7,  —  bom  in  lawful  wedlock  at  to  the  bam,  bat  a  batlard  •• 
to  the  grain  within  it." 

id)  5  Yea.  T6a  (>)  2  Addama,  1& 

(/)  The  inference  from  the  case  is,  that  the  BngUih  property  of  Britidi  sabject*^ 
rasident  abroad,  and  ^ing  there  intestate,  follow*  Ute  conne  of  distribution  directed 

1  Dtmialt.  —  (a)     0/  Origin.  —  The     political  Ontta,  by  vtrtne  of  which  a  par^ 
Houae  of  Lords  carefully  distinguish  the    become*  the  subject  of  aome  particalar 
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♦  &.   (^DiBtrdmtion  at  to  foreign  law.)  —  The  rule,  as  •  481 
settled  in  England,  and  by  the  general  usage  of  uations, 

bj  Ibe  Engliih  Ikwt.  Ai  to  the  general  rule,  that  the  dupotition  and  diitribntion  of 
pn«oQ»l  property  are  govenied  by  the  law  of  the  owner'i  domicile  at  the  lime,  lee 
Sill  D.  Wonwick,  1  H.  Bl.  aOO ;  Potter  b.  Brown.S  Eaet,  130 ;  Stanley  o.  Bemei,  3  Hagg. 
Eccl.  378;  Story's  Comra,  on  the  Conflict  of  Laws,  (§S  862,  «65-472.]  In  Garland 
V.  Kowan,2  Sm.  4  M.  (Mi«».)  817,  the  general  rule  of  tlie  diilribution  of  the  perronal 
eetale  of  luteitatei,  according  to  the  law  of  the  dumidle  of  the  ln(«itaie,  wai  held  to 
apply  equally  to  the  widow's  share  of  the  petwnal  estate.  In  the  case  of  Sill  u,  IVort- 
wick.  Lord  Lougliborongh  obseried,  that  it  wa«  a  clear  proposition  of  every  country  in 
the  world,  where  law  held  the  scmblanca  of  science,  that  personal  property  had  do 
locality,  and  w«»  subject  to  the  law  of  the  country  where  the  owner  had  his  domiuile. 
But  the  (ceneral  rule  is  subject  to  iome  qnaliflcation  as  to  stocks  and  other  property, 
which  may  be  required  to  be  tiauiterred  in  the  mode  prescribed  by  lc>cal  regulations. 
Stoiy,  H  383  ;1  Erskine,  in  Ms  Inetitntea,  b.  3,  til.  fl,  sec.  *.    And  Pothier,  in  hit 

country,  and  his  cItH  ^atu*,  i^  rirtue  of  Nau'BBnk  of  New  HaTen  c.  Balcom,  86 

which  he  is  possessed  of  certain  municipal  Conn.  361. 

rights,  and  subject  to  certain  obligations.  [b)  DonieiU  of  Choia  Is  a  concluiion 

The  political  Motiu  may  depend  on  dif-  which  the  law  darirea  from  the  fact  of  a 

ferent  lawi  in  diSerent  countries,  but  the  man  fixing  voluntarily  bis  cliief  rendence 

nniveraal  criterion  of  civil  ttiUa*  'a  the  in  a  particular  plai«  with  the  intention  of 

domicile.     Udny  d.  Udny,  L.  R.  1  U.  L.  continuing  loreaidetiiere  for  an  unlimited 

Sc.  441,467.    See  Shaw  r.  Gould,  L.  B.  time.    L.R.  1  E.  L.  Sc  468;  Baldiuie  v. 

3  H.  L.  66,  84,  where  Dorsey  v.  Done/,  Eckford,  L.  R.  8  Eq.  031,  MO ;  Hotkins  v. 

7  Watla. 319, it  ditapproT«d ;  Haldane  e.  Matthews,  8  De G.,  H.  AG.  13;  lEingp. 

£ckford,  L.  B.  S  Eq.  631,  640.    It  is  a  Foxwell,  8  Ch.  D.  618;  Verret  c  BonTJl- 

•ettled  principle  that  no  iiiau  thai!  be  lain,  83  La.  An.  1301 ;  Dupuy  v.  Worts, 

without  a  domicile,  either  the  IniolUDtary  63N.  T.  666.]     See  Anderson  r.  Ander- 

ooe  of  origin,  or  an  acquired  domicile  of  son,  42  Vt.  860;  Jopp  d.  Wood,  34  Bear, 

choice.    Udny  c.  Udny,  Drpra.     Accord-  BS,  91 ;  aSd.  11  Jur.  k.  b.  212.    The  rett 

ingly.  the  domicile  of  origin  ndlicres  until  dence  must  be  freely  chosen.    Hence,  in 

a  new  domicile   is   acquired.     [But   see  Goods  of  U.  R.  H,  the  DacUesa  d'OrUant, 

Hicka  r.  Skinner,  72  K.  C.  1.]     Unlike  a  1  Sw.  &  Tr.  263.  the  duchess  was  held  not 

domicilo  of  choice,  which  is  lost  as  soon  to  haie  lost  her  French  domicile  by  a 

at  left  with  the  intentlan  of  abandonLig  compi^sory  retidence  out  of  France  under 

it,  it  has  Iwen  held  to  revive  whenadon^  a  decree  of  the  French  republic    So,  a 

cUe  of  choice  it  abandoned,  and  to  con-  re>dence  abroad  required  by  the  dutioa 

linne  until  a  new  domicile  of  choice  Is  of  office  would  not  in  general  raise  a  pre- 

acqaired,  although  there  wni  no  intention  sumption  of  change,  L.  R  1  H.  L.  Sc. 

to  revive  it    Udny  c.  Udny,  nipro ;  Bell  468 ;  Brown  v.  Smith,  15  Bear.  444 ;  Att. 

«.  Kennedy.  L.  B.  1  H.  L.  Sc.  307 ;  {King  Gen.  v.  Fottinger,  0  H.  &  N.  733 ;  7  Jur. 

B.  FoxweU,  3  Ch.  D.  618;  Reed's  App.,  k.  a.  470  i  AH.  Gen.  v.  Bowe,  1  H.  4  C. 

71  Penn.  St.  378.    Bee  SleveiMon  v.  Blai-  31  j  aee  ih.  12 ;  Telverton  o.  Yelvertmi, 

ton,  17  L.  R.  Eq.  78.     But  this  distinction  1    Sw.  &  Tr.  674;    Sharpe   v.    Critpin, 

waa  Dot  alluded  to  In  MitcbeUn.  United  L.  R.  1  P.  ft  D.  611 ;  noqrt  in  the  cats 

Suiea,  21  Wall.  860;  DMmare  v.  United  of   India,  Jopp  v.  Wood,  S4  Bear.   88, 

SlaUa,  08  U.  S.  606,  in  deciding  questions  alfd.  11  Jnr.  r.  a.  S19 ;  Drevon  s.  DrGToa. 

of  ehaofe  of  domicile.]    But  see  Tint  10  Jur.  X.  •.  717.    And  in  ons 
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as  to  the  BuccessioQ  sod  diBtribation  of  personal  property,  has 
repeatedly  been  declared  to  oonstttute  a  part  of  the  municipal 

Court  d'Orleftiu,  c.  1,  kc  2,  n.  23,  cooalder«d  thkt  inlereiti  in  public  itoda,  or  lonal 
comptuilM,  tc.,  were  goTerned  by  the  Ux  lad  rei  litce.  But  the;  are  now  clearly 
•object,  Uke  other  peraonal  propertj',  to  the  law  of  the  domicile.  Robertson  on 
PerHuial  SncceHtuu,  81,  86 ;  Jannan  on  Willi,  t.  2.  What  facta  conititnte  a  domi- 
cile of  the  person  hai  been  a  queatlon  frequently  dUcoised.  There  Ii  do  fixed  or 
definite  period  of  time  requisite  to  create  it.  The  residence  to  create  It  may  be 
short  or  long,  according  to  dtcumstances.  It  depends  on  the  autoal  or  presamed 
intenlion  of  the  party.  It  Is  said  in  Moore  v.  Darrall,  4  Hagg.  Eccl.  3M,  that  domi- 
cile does  not  depend  on  residence  alone,  but  on  a  conrideratltin  of  all  the  citcqib- 
■tances  of  each  case.  The  domicile  may  be  In  one  state,  and  the  acnal  residence  In 
another.  IFrost  v.  Brisbin,]  19  Wend.  11.  But  a  man  can  hare  but  one  domicile 
for  the  porpose  of  succeasion.  He  cannot  hare  more  than  one  domicile  at  the  same 
time  for  one  aod  the  Mme  puipo«c ;  and  every  person  has  a  domicile  somewhere.  A 
penon  being  at  a  place,  ii  prima/aiy  eridence  tliat  he  Is  domidled  there ;  but  It  majr 
be  explained,  and  the  presamption  rebntled.  The  place  where  a  man  carries  on  hia 
established  bnilnea  or  professional  occupation,  and  has  a  home  and  permanent  ren- 

tary  cate  it  Is  said  that  it  is  not  enoogh  intent  to  acquire  a  new  domitdle  of  cbolce, 

to  change  the  domirile  of  origin  for  a  new  Shaw  v,  Shaw,  96  Mass.  168;  Dreron  v. 

one  that  the  party  goes  to  Teifde  in  an-  Dre*on,  npra.     The  burden  of  pioTing  a 

other  place  for  an  Indeflulte  time.  If  he  change  is  said  to  be  on  the  party  who 

has  in  his  contemplatiDn  some  erent,  al-  alleges  It.    Bell  v.  Kennedy,  L.  R.  1  U.  L. 

Uiongh  an  nncertsln  one,  upon  the  hap-  8c.  SOT. 

pening  of  which  his  residence  will  cease.  (e)  Devtle  DomieSe.  —  It  Is  snggnted 

Thern  must  be  a  flied  Intention  of  aban-  that  a  man  may  hare  two  domiciles  «( 

doDlng  one  domicile   and    permanently  tlie  same  time,  for  different   pnrpoaea. 

adopting  another.    Hoorhonse  n.  Lord,  7n  n  CapdcTlelle,  3  H.  £  C.  986, 9M.   But 

10  H.  L.  C.  272,  286,  280.     See  Ealdane  he  can  only  have  one  at  the  same  time 

V.  Ecktord,  ti.  R.  S  Eq.  SSI,  MO ;  DreTon  for  the  fame  purpose,  s.  g.  of  snccessloti. 

ir.Dreton,  10  Jur.  n.  a.  717;  12  W.  R.  Gilman  ir.  Oilman,  62  Me.  166;  lOOMasa. 

Me ;  Hallet  v.  Baisett,  100  Mass.  167, 171.  170.     See,  as  to  a  company,  Camra  Inm 

But  a  mere  floating  intention  of  return  at  Co.  v.  Hadaren,  6  H.  L.  C.  410;  Bait  A 

tome  futnre  period  would  seem  to  be  Im-  Ohio  K.  R.  f.  Glenn,  28  Md.  287.    It  i* 

material    AUcman  v.  Aikman,  S  Macq.  Important,  howeTer,  to  diatinguish  donk- 

SB4,  868;  Anderson  v.  Anderson,  43  Vt.  idle  from  residence  within  the  meanfalg 

S60;  100  Mass.  ITI.    Expressiont  of  In-  of  statutes  laying  taxes,  TaxeweltConntr 

I  tention  are  not  always  oondnsire.  In  r»  v.  Darenport,  40  BL  19T ;  4  Am.  Law 

Steer,  8H.  &N.  G94;  Crookendeiie.  Ful-  Rer.See.OeO;   Shaw  v.  Shaw,  98  HaM. 

ler,  1  Sw.  t  Tr.  441 ;  nor  roting,  East-  168,   ISO  ;    Colton    ■>.   Longmeadow,   13 

erly  V.  Goodwin,  86  Conn.  fiTO;  [Doncet  Allen,  608;  or  of  those  felaUng  to  the 

v.  Geoghegan,  9  Ch.  D.  441 ;]   and  the  settlement  of  paupers,  Warren  v.  Thou- 

factnm  of  residence  must  concur  with  the  aston,  43  Me.  400,  418.  a* 

>>  The  later  caae*  hold  that  the  term  Supervlson,  Aa,  43  Wla.  97.     See  abo 

"  reaidence  "  in  statutes  laying  Uies  !•  Bradley  v.  Frassr,  64  Iowa,  SSO.    But  aee 

synonymous  with  " domicile."  Borland  v.  IiongE.  Ryan,  SOGratt.  718 (attachment); 

City  of  Boston,  132  Mass.  BO;  Kellogg  ef.  Story  oq  Confl.  of  Laws,  6th  ed.  67  (e). 
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jurisprudeDce  of  this  country,  (a)  The  difficulty  has  been  not 
in  the  rule  iteelf,  but  in  the  application  and  execution  of  it.    In 

dence,  ii  hli  domicile ;  and  be  bu  rU  the  priTilege*,  and  ia  boaad  hf  all  the  dn^«a, 
flowing  theTcfroiD.  Code  QtU,  art.  103;  Tanner  o.  King,  11  La.  176.  Opinion  of 
ibe  Jndgn  In  6  Mete.  687.  It  la  the  home  of  the  part7,  the  place  of  hii  principal 
Mtabllahment,  which  coiwUtDtet  the  domicile.  The  deflnicion  of  a  domicile,  in  tbe 
writing!  of  the  Juriita  generallj,  it  taken  from  the  ciTil  law.  In  eodem  loco  lingnloa 
habere  domiciliom  non  amhigitor,  ubi  quli  iarem  reramque  ac  fortunsram  niarnm 
■mnmam  comtitnit,  nnde  nun  sit  disceuuroi  *i  nihil  avocet;  node  cam  profectos 
eat.  per^crinari  videttir;  qnod  al  redilt,  peregrinari  jam  destiCiL  Code,  lib.  10, 
tit.  39.  T.  See  alio  Dig.  SO.  1.  27.  1 ;  lb.  lib.  60,  tit  10.  1,  208.  Though  hit  family 
Ntide  part  of  the  jear  at  another  place,  lach  place  i«  regarded  only  ai  a  temporaiy 
reddence,  and  the  home  domicile  for  boalneM  takM  aw«7  the  character  of  domicile 
from  tbe  otiier.  The  original  domicile  of  the  party  alwayg  caotinues  Dotil  he  tuu 
fairij  changed  It  for  another,  eren  tliongh  he  haa  Intel! tionatly  forsaken  it.  There 
muat  be  intention  and  act  united,  to  effect  a  change  of  domicile.  A  new  domicile  la 
not  acquired  bj  reiidence,  nnleaa  taken  up  with  an  intention  of  abandoning  the  former 
domicile.  Bradley  v.  L0W17, 1  Speer,  ibq.  (8.  C.)  1 1  Attorney  General  d.  Dunn,  6  H. 
4  W.  611 ;  HalloweU  v.  Saco,  6  GreenL  148 ;  Putnam  i>.  Johnaon,  10  Haib.  188.  And 
It  wa«  held,  In  De  Bonnenl  v.  De  BonneT&l,  1  Cnrtcis,  866,  that  where  A.  quitted 
pTance  In  1703,  and  reaided  In  England  nntll  1814,  and  then  returned  to  Prance,  and 
from  that  time  reaided  occaaionally  in  both  countrie*,  he  had  not  thereby  abandoned 
hU  original  domicile.  A  dadliitg  plane  or  hanu  meana  aome  pennanent  abode  or  re^ 
dence,  with  InteD^on  to  remalo,  and  haa  a  more  reilrlcted  meaning  than  domicile,  u 
u«cd  in  international  law.  19  Me.  B93.  The  /onm  originu.  or  domicile  of  nallrlty, 
rematna  nntil  a  aubseqnent  domicile  la  acquired  nntno  tl  facto.  SoinerTille  n.  Soraer- 
ville,  6  Vea.  760;  Balfonr  n.  Bcott,  cited  lb.  7G7.  In  thia  laat  caae,  the  domicile  of 
birth  had  been  ahifted,  by  election  and  reaidence,  to  a  domicile  in  England,  whlcb 
controlled  the  personal  eatate.  Caae  of  Dr.  Monroe,  6  Madd.  Ch.  870 ;  Harvard  Col- 
lege ■>.  Oore,  6  Pick.  STD;  Caae  of  Jamea  Caaey,  1  Aihm.  12B.  A  woman,  on  mu- 
rlage,  takea  the  domicile  of  her  huaband.  The  hnaband'a  change  of  domicile  change* 
that  of  hia  wife ;  and  the  parent  alao  poaaetaea  the  power  of  changing  the  domicile 
of  hiB  infant  child  by  changing  hia  own.  Under  the  Engllah  aettlemenl  law,  minor 
children  take  the  domicile  of  the  father;  and  If  the  mother  alao,  being  a  widow, 
change*  her  domicile,  her  minor  children  change  thelra  alao,  but  not  if  ahe  acquire* 
a  new  domicile  by  remarriage.  Cumner  e.  Milton,  2  Salk.  S28 ;  Woodend  v.  Faul- 
■pury,  2  Ld.  Raym,  1478 ;  Freetoirn  e.  Taunton,  10  Mau.  62.  See  alao  lapra,  227, 
note,  on  the  right  of  the  anrriring  parent  whether  father  or  mother,  to  tranifer  (be 
domldleof  the  minoTchildren,  if  done  In  good  faith.  If  a  party  haa  two  contemporary 
domldlea,  and  a  reaidence  in  each  alternately,  of  equal  porttona  of  time,  the  mle  which 
Lord  Alranlej  waa  inclined  to  adopt  waa,  that  the  place  where  the  party'*  buainea* 
lay  abonld  be  conddered  hta  domicile.     Lord  Thurlow,  in  Bruce  e.  Bruce,  2  Bo«.  ft  P. 

(a)  DlxoD  V.  Ranuay,  8  Cranch,  810;  United  Statea  u.  Croaby,  7  id.  116;  Blane 
p.  Dmmmond,  1  Brock.  62 ;  Kerr  v.  Uooa,  9  Wbeaton,  66G ;  Deaetbata  e.  Bei^uter, 
X  Binney,  336;  Decouche  d.  SavaHer,  8  Johna.  Cb.  210;  Holmet  v,  Remaeo,  4  Id. 
4m,  470;  Dawea  i>.  Boyhton,  0  Ma*a.  337;  Harvey  v.  Richarda,  1  Maaon,  408; 
Crofton  t).  Haley,  4  Oreenl.  184;  Stent  v.  Mn>od.  3  M'Cord,  Ch.  (8.  C.)  864;  Slory'a 
Comm.  on  the  Conflict  of  I^wa,  [c.  0,]  pp.  891-808, 402-411 ;  Leake  n.  Oilchriat,  2  Der. 
(».  a)  78. 
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Topkam  V.  Chapman,  (&)  it  was  said,  that  thoDgh  the  diatribution 
was  to  be  according  to  the  laws  o£  the  country  of  the  domicile  of 
the  intestate,  yet  that  hi^  debts  in  a  foreign  country  must  be 
collected  and  paid  according  to  the  law  of  that  country.  Admin- 
istration must  be  granted  where  the  debts  weie  ;  for  an  adminis- 
trator has  no  power  beyond  the  jumdicUou  in  which  he  received 
his  letters  of  administration ;  and  the  home  creditors  must  first 
be  paid  before  the  administrator  could  send  the  surplus  fund 
to   the    country   of    the   proper  domicile   of  tlie   intestate.  («) 

229,note;  8  T««.201,  202;  6  id.  780-780.  See  IJohor  Cm  866,  noU,  Mid  4  Cowen, 
616,  note,  for  ■  callectinn  of  authoritiet  on  thU  qnwtion  of  domicile.  See  ftloo  oipn, 
1. 74-41,  M  to  Ihe  domicile  for  commeruial  purpotei,  And  in  the  parTiew  of  the  Uw  of 
DAtioiii.  Domicile  i«  diitinguighed  by  the  Totlona  utoaliaiu  to  wlitch  It  ii  applied. 
There  is  a  politira!,  n  ciuil,  and  a  fhrnaie  domicile.  There  ii  a  domicile  ariitng  from 
hWA,  and  from  the  domritic  relations,  and  from  election.  Bjnk.  QuKit.  Jur.  Prir.  lib. 
1,  c.  16;  Hi'nr;  on  Forei^  Law,  App.  181-208;  Code  Napoleon,  n.  102-Ul;  R€pa^ 
taiie  de  Jurisprudence,  art.  Domicile ;  Toulller,  Droit  Civil  Fraof aia,  i.  818 ;  Story'i 
Coram,  oa  the  Condlcl  of  Laws,  c.  S ;  Burge'i  Comm.  on  Colonial  and  Foreign  Lawa, 
1.  c.  2,  tit.  Domicile.  A  Tcgidmt  and  fnAoJuVant  mean  the  wime  thing.  Bnt  aJuiHlamai 
and  retldmct  do  not  mean  the  uime  thing  ae  domicil/,  when  the  Utier  li  Applied  to  lue- 
cessions  to  penonal  estates ;  but  they  mean  a  Jiifd  and  peraianeiii  abode,  a  dwelling 
house  for  tlie  lime  being,  as  ccintrBdistlnguishcd  from  a  mere  temporary  locality  of 
eiiatcnce.  Roosevelt  t:  Kellogg,  20  Johns.  208;  Cli.  Walworth,  8  Wend.  140.  See 
alio  4  Wend.  003.  Residence,  combined  with  iDtention,  conslitDtes  a  domicile. 
Whether  the  residence  be  long  or  short  is  immaterial,  prorided  the  intention  of  Teal- 
dence  is  wanting  in  llic  one  case  and  eiists  in  the  other.  Code  Napoleon,  art.  108; 
ToulUer,  i.  323,  art  872 ;  Hcnnen  i.  Hennen,  12  La.  190;  Gnier  ti.  O'Daniel,  1  Bioney, 
349,  note. 

(6)  I  Const.  8.  C.  292. 

(e)  The  general  rule  in  England  and  in  this  country  U,  that  letters  teataioentary, 
or  of  administration,  granted  abroad,  give  no  authority  to  sue  or  be  sued  Id  snolher 
JuriadictioD,  though  they  may  be  sufficient  ground  for  new  probate  authority.  Tour- 
ton  r.  Flower,  3  P.  Wms.  309 ;  Lee  c.  Bnnli  of  England,  B  Vea.  44 ;  Dixon  c.  Raniaay, 
3  Cranch.  810;  Doe  v.  McFarland,  B  id.  IGl;  Pond  b.  Makepeace,  3  Mete.  114; 
Sabin  v.  GUman,  1  N.  H.  103 ;  Goodwin  v.  Jones,  3  Mass.  G14 ;  Riley  v.  Riley,  3  Day, 
T4;  Morrell  e.  Dickey,  1  John*.  Ch.  1&8;  Dangerfield  r.  Thonton,  20  Mart.  (La.) 
232:  Kerr  o.  Moon,  9  Wheaton,  566;  Armstrong  h.  Lear,  12  id.  189;  Story's  Camm. 
on  the  Conflict  of  Laws,  [J  G18 ;]  Vaughan  i'.  Norchnp,  16  Peters,  1.  In  N.  Carolina, 
it  is  now  held  that  probate  of  a  will  in  another  state,  and  duly  authenticated,  super- 
sedes the  necessity  of  a  new  probate  in  that  slate.  Lancaster  e.  McBryde,  S  Ired. 
IN.  C.)  421.  The  admtnUtration  on  a  foreigner's  estate  must  be  taken  ont  where  he 
died,  though  the  assets  there  are  distributable  according  to  the  law  of  the  country  of 
his  domicile.  Aapinwall  o.  The  Queen's  Proctor,  S  CurleU,  241.  In  Carmichael  v. 
Ray,  1  Richardson,  110,  admlDistratioD  was  granted  in  South  Carolina  on  tlie  estate 
of  an  intestate  domiciled  there ;  but  it  was  hdd,  after  an  able  and  learned  discnsrioo, 
that  a  suit  could  not  lie  in  that  state  in  trorer  for  chatlela  held  by  the  intestate  in 
North  Carolina,  as  the  title  of  the  admin iatrator  did  not  extend  to  personal  property 
in  a  foreign  state.    The  case  of  ezteutor  is  different.     His  title  is  good  jtm  gaiiitm, 
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Much  diiicussioD  took  place  on  this  part  of  the  *  subject,  *  432 
in  Sarvejf  t.  Sieharda.  (a)     It  was  held,  upon  a  masterly 

waA  operotiTe  when  conSrmed  bjr  the  authority  of  the  JuHidlction  in  which  It  ii  to 
opentte.  But  the  adminiitraloT'i  title  under  gmnt  from  the  authoiitiei  of  tlie  Intea- 
tate't  domidle  does  not  de  jure  extend  or  attach  to  the  property  in  another  jmii- 
dicllon.  A  new  title  or  a  recognition  of  the  autliority  must  be  derived  from  th« 
foirign  goTernmrat,  and  thm  it  ii  merely  ancillary  to  the  original  power  u  to  tlie 
collecUon  and  distribution  of  effecti,  and  is  made  Bubaerrient  to  domeatic  claimi,  and 
the  raiduun  is  tranamitted  to  the  foreign  country  after  the  final  account  ia  leicled  in 
tbe  domeatic  forum.  Od  thia  diiHcult  subject  of  conflicting  claima  under  probate 
powers  from  diSerent  atatea,  it  was  held,  after  a  full  and  learned  discussion  in  Con- 
necticnt,  In  the  case  of  Holcomb  i>.  Phelps.  16  Conn.  127,  that  where  adminisffation 
was  granted  in  New  Torli  on  the  estate  of  A.,  wlio  was  domiciled  in  New  York,  and 
the  assets  werv  remoTed  to  Connecticut  by  the  admintatralor,  aud  a  new  administra- 
tion was  granted  there  to  another  person,  that  the  flrat  administration  was  not 
mnswerable  there  by  suit  for  the  assets,  and  that  the  authority  from  New  Ywk  was 
his  protection.  See  iafra,  4M,  n.  (a),  t.  p.  In  McNamara  a.  Dwyer,  7  Paige,  239, 
tbe  chancellor  was  of  opinion  that  the  creditors  and  next  of  kin  were  not  confined  In 
tbeir  remedies  against  an  executor  or  administrator  to  the  courts  of  tbe  country  in 
which  the  letters  tettamcntary  or  of  administration  were  granted.  It  was  adjudged 
tiwt  the  Court  of  Chancery  had  jurisdiction  to  compel  s  foreign  execntor  or  adminis- 
trator to  account  for  the  trust  funds  which  he  received  abroad  and  brought  with  him 
Into  the  «tal«,  and  witliont  ta^g  ont  letteri  of  administration  in  Kew  York  on  tlie 
estate  of  the  deceased.  8o  it  has  been  adjudged  in  the  Court  of  Appeals  in  Virginia, 
kfter  an  elaborate  diacussion,  lliat  if  an  executor  lakes  ont  letter*  testamentaij  in 
England,  and  removea  to  Virginia,  and  briagi  tht  osxtt  mih  Aim,  he  may  be  sned  there 
for  an  account  of  bit  administration,  and  for  debts  and  legacies.  Tnnatall  v.  Pollard, 
11  Leigh,  1,38.  Bui  the  assets  will  be  applied  and  distributed  according  to  the  laws 
of  the  state  or  country  from  whom  he  derived  his  authority  to  administer.  It  is  held 
In  other  cases  that  a  foreign  administrator  may  receive  payment  anywhere,  and  give 
■uqnittance.  Doolittle  v.  Lewis,  7  Johns.  Ch.  46 ;  Stevens  v.  Gaylord,  U  Tina.  256 ; 
TrccotUck  e.  Austin,  4  Mason,  10, 83 ;  Atkins  n.  Smith,  2  Atk.  63 ;  Niabet  v.  Stewart, 
3  Der. «  Batt  24.  Mr.  Justice  Story,  in  hia  Conflict  of  Laws,  la  of  opinion  thst  npon 
priDdples  of  international  law,  a  payment  to  an  original  administrator  as  againit  a 
foKign  sdminialrator  subaeqnently  sppolnted  in  the  domidle  of  the  debtor  would  not 
be  good,  and  that  tlie  latter  adminiatrator  would  I>e  entitled  to  recover  the  debt,  inaa- 
moclt  a«  the  prior  and  original  adminiatrator  had  no  right  to  demand  it  But  In 
Vaughn  V.  Barret,  5  Vt.  383,  a  contrary  doctrine  Is  declared ;  and  It  was  adjndged. 
upon  fall  diacussion,  that  en  administrator  appointed  in  another  state  had  no  author- 
ity to  settle  and  discharge  a  debt  due  from  a  citizen  of  Vermont  to  his  intestate,  and 
diat  such  discharge  would  be  no  bar  to  an  action  for  the  debt  by  the  administrator 
appointed  in  Vermont.  Dndertheiocal  law  of  Pennsylvania,  letters  of  admlnistmtloD 
granted  in  another  sUte  are  a  sufficient  authority  to  maintain  an  action  in  that  state. 
H'Collongh  V.  Young,  I  Binney,  63.  This  is  the  case  In  Ohio,  Statutes  of  Ohio. 
1831,  p.  241 ;  6  Ohio,  228;  and  in  Tenneasee,  by  the  statute  of  1800.  and  the  pro- 
Ttalon  is  commended  In  Smith  s.  Mabry,  7  Terg.  20,  as  just  and  liberal.  But  foreign 
necutora  and  administrators  canoot  be  saed  in  Tennessee,  as  auch,  in  virtue  of  their 
fordgBlMtaratestainaitaryorof  admlnistratian.  Allsnpi>.A]liap,10Terg.283.  And 

(q)  1  Hawm.  408. 
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consideration  of  the  case,  that  whether  a  court  of  equity  would 
proceed  to  decree  an  account  and  distribution  according 
*4S8  to  the  lex  loci  rei  tita,  or  direct  the  assets  to  he  'dis- 
tributed by  the  foreign  tribunal  of  the  domicile  of  the  party, 
would  depend  upoii  circumstances.  The  titia  rei,  as  well  as  the 
presence  of  the  parties,  conferred  a  competent  jurisdiction  to 
decree  distribution  according  to  the  rule  of  the  lex  domicilii;  and 
Buch  a  jurisdiction  was  sustained  by  principles  of  public  law,  and 
was  consistent  with  international  policy.  The  court  was  not 
bound,  at  all  events,  to  have  the  assets  remitted  to  the  forugn 
administrator,  and  to  send  the  parties  entitled  to  the  estate 
abroad,  at  great  expense  and  delay,  to  seek  their  rights  in  a 
foreign  tribunal.  Though  the  property  was  to  be  distributed 
according  to  the  lex  domicilii,  national  comity  did  not  require 
to  entitle  the  executor  or  Adminiitrator  la  <ue  in  Tenneuee,  on  the  fact  of  tbe 
foreign  probate  or  Ictten,  he  miut  produce  a  Aa\y  authenlicated  cop7  ol  the  lame. 
Statute  Laws  of  Teaaeuee,  1836,  p.  78.  In  the  RerUed  SCaintea  of  PennqflnnU, 
relating  to  orphani'  courts,  aa  reported  in  Janoarj,  1831,  the  law  of  PenniylTania  waa 
recommeoiied  to  be  maJc  to  agree,  in  thu  particular,  witli  the  law  of  moat  of  tho  other 
atatet.  In  MHSBocbuaelts  and  Ohio,  no  wilt  is  effectual  to  pais  either  real  or  perianal 
estate,  nnleas  dulj'  proved  and  allowed  in  the  probate  court ;  and  the  probate  of  a  will 
deTiibig  real  estate  la  conclueive  as  to  the  due  execution  of  thewill,  eqaallyuit  is  of 
a  will  of  personal  estate.  Mass.  lievised  Statute!,  1830,  pt.  2,  tit.  3,  c  G2,  see.  20 ; 
Snaze;  v.  Blackman,  6  Ob!a,  1.  So  the  probate  la  equally  conelusire  on  ttials  at  Ian 
InHaine,  Connecticut,  and  Virginia  (4  Greenl.  225;  Gid.4D4;  1  Day,  170  j  1  Leisli, 
293)  ;  whereas,  in  Pennsylrsnia,  the  probate  of  a  will  la  condusiTe  as  to  chattels,  and 
only  prima  \/acie\  evidence  of  title  tznder  It  aa  to  landa.  In  England,  the  probate  la 
evidence  of  the  will  aa  to  cliattela,  but  none  at  all  as  to  lands,  for  the  ordinary  haa 
no  Jurisdiction  orer  wills  is  to  lands.  The  confirmation  of  foreign  letters  testamen- 
tary, of  administration  and  of  guardiansliip.  Is  made  very  atmplc  and  easy  In  Alabama 
and  Indiana  by  their  statute  codei.  It  is  by  filing  witli  the  clerk  of  the  court  where 
suit  la  brooglit  the  same  authoiitlee  or  authenticated  copies  thereof.  Tlie  guardian 
ft  to  give  new  security,  aa  well  as  to  file  a  copy  of  the  appointment.  In  order  to  hare 
tlie  privilege  of  a  resident  gnardian.  So,  in  Virginia,  a  will  duly  aathcnticated  and 
proTeil  In  another  state,  or  In  a  foreign  country,  will  be  admitted  to  probate,  if  the 
proof  abroad  be  such,  that  if  made  in  Virginia,  it  would  hare  been  admitted  to  proo^ 
na  n  nill  of  clialteli  or  of  lands,  aa  the  case  may  be.  Ex  parte  Fovall,  S  Leigh,  816l 
In  Maisachusetta  and  Maine,  n  will  proved  and  allowed  In  any  other  lUte,  «r  to  a 
foreign  country,  according  to  the  tawa  of  snch  state  or  conntiy,  may  be  filed  and 
recorded,  on  producing  an  authenticated  copy  to  the  Judge  of  probate  of  any  coonty 
in  which  tliere  ia  any  estate,  real  or  personal,  on-wlilch  the  will  may  operate ;  and  the 
judge  is  to  l)ear  the  case  on  the  probate  of  the  will  on  giving  the  prescribed  notice 
of  the  time  nnd  place.  If  allowed,  It  la  to  be  filed  and  recorded,  and  to  have  the  same 
force  and  effect  as  if  proved  In  the  usual  way ;  and  lelten  ii^lamrntaiy  or  of  admin- 
titnttion,  with  the  will  annexed,  sre  to  be  granled.  Haas.  lievised  Statutes  of  1886^ 
pt.  2.  tit.  4,  c.  8 ;  Act  of  Maine,  1821.  See  also  SMte  b.  Jadge  of  Probates,  IT  Im, 
486,  as  to  a  similar  rule  and  practice  In  Iioalslana. 
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^At  the  distribatioa  should  be  niiide  abroad.  Whether  the  court 
here  ought  to  decree  distribution,  or  remit  the  property  abroad, 
was  matter  of  judicial  discretion,  and  there  was  no  uniTersal  or 
aniform  rule  on  the  eubject.' 

The  manner  and  extent  of  the  execuUoa  of  the  rule  were  well 
discussed  and  considered  in  the  Supreme  Court  of  Massachu- 
setts, (a)  A  peraon  was  domiciled  at  Calcutta,  and  died  tliere 
insolvent,  and  his  will  was  proved  und  acted  upon  there.  Admiu- 
istration  was  taken  out  in  Massachusetts,  on  the  probate  of  the 
will  in  the  East  Indies;  and  assets  came  to  the  hands  of  the 
administrator  at  Boston  sufficient  to  pay  a  claim  due  citJzens  of 
the  United  States,  and  a  judgment  debt  due  a  British  subject  id 
England ;  but  all  the  as£>ets  were  wanted  to  be  applied,  in  the 
course  of  administration,  by  the  executor  at  Calcutta.  It  was 
held  that  the  administrator  here  was  only  ancillary  to  the  execu- 
tor in  India  ;  and  the  assets  ought  to  t)e  remitted,  unless  be  was 
compelled  by  law  to  appropriate  them  here  to  pay  debts.  It  was 
not  decided  whether  he  was  compelled  to  pay  here ;  but  if  it 
were  the  case,  it  would  only  be  the  American  creditors  ;  and  the 
British  creditor  was  not  entitled  to  come  here  and  disturb  the 
legal  course  of  settlement  of  the  estate  in  his  own  country. 
If  there  were  uo  legal  claimants  with  us  in  *  the  character  *  434 
of  creditors,  legatees,  or  next  of  kin,  the  administrator 
would  be  bound  to  remit  the  assets  to  the  foreign  executor,  to  be 
by  him  administered  according  to  the  law  of  the  testator's  domi- 
cile ;  and  if  any  part  of  the  assets  were  to  be  retained,  it  would 
form  an  exception  to  the  general  rule,  growing  out  of  the  duty  of 
every  government  to  protect  its  own  citizens  in  the  recovery  of 
their  debts.  The  intimation  has  been  strong,  that  such  an 
auxiliary  admin  btrator,  in  the  case  of  a  solvent  estate,  was  bound 
to  apply  the  assets  found  here  to  pay  debts  due  here ;  and  that 
it  would  be  a  useless  and  unreasonable  courtesy  to  send  the  assets 
abroad,  and  the  resident  claimant  after  them.  But  if  the  estate 
was  insolvent,  the  question  became  more  difficult.  The  assets 
ought  not  to  he  sequestered  for  the  exclusive  benefit  of  our  own 
citizens.  In  all  civilized  countries,  foreigners,  in  such  a  case,  are 
entitled  to  prove  tlieir  debta,  and  shai-e  in  the  distribution.    The 


(a)  Dsire*  ■>.  HMd,  S  VUk.  128. 
>  8m  439,  n.]. 
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court  concluded  that  the  proper  coarse  in  such  a  case  would  be 
to  retain  the  fundu,  CAuse  them  to  be  distributed  pro  rata,  accotd- 
ing  to  our  own  laws,  among  our  own  citizens,  having  regard  to  aU 
the  a*Betlf  and  the  whole  aggregate  amount  of  debt  here  and  abrvad, 
and  then  to  remit  the  surpluti  abroad  to  the  principal  administn- 
tor.  Such  a  course  waa  admitted  to  be  attended  with  delay  and 
difficulty  in  the  adjustment ;  but  it  was  thonght  to  be  less  objec- 
tionable than  either  to  send  oor  citizens  abroad  upon  a  forlorn 
hope,  to  seek  for  fragments  of  an  insolvent's  estate,  or  to  paj  them 
the  whole  of  their  debts,  without  regard  to  the  claims  of  foreign 
creditors,  (a}  ' 

(a)  Id  the  CMe  Bx  partt  Rju  (Newfoondlud,  113),  it  wm  held  that  in  Ae  cue 
of  the  huolrencj  of  two  bntoche*  of  the  lune  firm,  one  in  Engiknd  tcai  the  other  io 
NeirfoaBdluid,  tlw  praperty  in  e«ch  caanttr  »m  exclniiTely  diTuible  noBOf  th« 
crediton  who  tnuled  the  branch  witere  property  wu  Ntuated.  The  Sapreme  Conrt 
of  Lnaiiiana,  to  Grarillon  v.  RicliBrd,  13  La.  293,  follovpd  tlie  Mauachotelti  doc- 
trine, and  declared  that  it  imi  (mmpelent  (or  the  conrta  of  probate  in  Lonkiana  to 
order  the  remtnion  of  fundi  bflimKing  to  a  [orrigner  domiciled  in  Fkance,  but  djiof 
at  New  Orieani,  in  ihc  reprv*inlaliv«i  in  France  aathoriied  to  reoeiTe  them,  and 
that  policy  and  juilice  required  luch  a  tracimlMion,  inasmach  as  the  creditor!  were 
In  France  and  none  in  Louiiiana.  In  Davii  p.  I^lej,  8  Pick.  475,  it  wai  held  that 
where  the  original  admin l« Ira tion  wu  in  another  ilate,  and  that  in  MassachBKtn 
only  ancillary,  and  the  estate  wu  inaolvent,  the  creditor  in  Mauachntetta  ww  onJj 
entitled  to  a  pro  rata  dividend,  thonBh  the  aaseta  in  HaiaachDietts  were  lufficieot  to 
meet  liis  demand.  In  the  caie  of  tliete  different  adminiitmtions,  each  u  deemed  lo 
far  independent  of  the  other*,  that  property  received  under  one  cannot  be  ined  for 
under  another,  though  it  may  at  any  time  lie  within  the  Jariadiction  of  the  latter. 
Curria  v.  Bircham.  1  Dow,  £  By.  86;  Holuomb  ».  Plielp»,iu/mi,  4S1.  n.  (c);  Story't 
Confl.  of  Laws,  J  618.  Nur  can  a  judgment  againat  one  fumiah  a  right  of  action 
againit  the  other  ;  for,  in  contemplation  of  Uw,  there  ti  no  [prirlty]  between  then. 
Lightfoot  V.  Bickley,  2  Rawie,  431 ;  »tory  on  the  Conflict  of  Lawi,  [J  622.]  In 
Mothland  v.  Wireman,  3  Penn.  185,  the  subject  »u  well  (titcuued.  It  waa  held  tint 
the  liability  of  the  adminiitrator  to  account,  and  his  title  to  the  aateti,  was  commen- 
lurate  only  with  the  Jnriidiction  of  the  authority  that  appointed  him,  and  the  tmat 
wai  in  exclusion  of  foreign  hiterference,  and  wu  regulated  by  the  law  of  the  bcw 
rri  til(t.  Thia  principle  wu  Indiapenaable  to  the  protection  of  the  resident  or 
domestic  crediton,  who  were  not  to  be  aent  abroad  to  assert  their  claims  in  foreign 
courts,  so  long  u  there  were  uaeta  within  the  control  of  Ihe  domestic  adminlatra- 
tion.  The  foreign  courts  might  impair  the  prioritiea  allowed  by  the  domeatlc  law, 
or  bar  claims  by  shorter  aUtntes  of  limitation.  The  intotate's  effects  were  to  be 
collected  and  administered  under  the  authority  of  the  local  jurisdiction  in  which  they 
were  at  hla  death,  and  with  the  permiuion  to  foreign  creditors  to  participate  In  pm 
portion  to  their  debts,  reapect  being  had  lo  the  aggregate  ot  the  estate  and  dditt. 
whether  foreign  or  domestic.  If  there  be  no  domestic  ctalraanU,  or  they  be  satisAcH. 
then  the  local  anxihary  adminiitrator  Is  to  remit  the  aaseta,  when  collected,  to  the 

1  See  4SS,  n.  1. 
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A  difficult  question  on  the  subject  of  the  distribution  of  the 
property  of  intestates  ikrose  in  the  K.  B.  in  England,  in  1T6T, 

primary  admlnLitraloT  at  the  place  of  the  inlettate'i  domicfle,  and  to  whom  they 
ti^tfully  bcloDg,  for  admlnUtratlon,  Tliit  is  not  the  cate  ai  to  executora,  irbose 
title,  flowing  from  the  will,  eztenda  ta  the  auet*  wherever  foond.  The  opioioiu  of 
theC.  J.  in  tLii  case,  and  in  the  cateof  Miller's  Eatate,  8  Rawle,  312,  are  drawn  with 
moch  precision  and  force ;  and  the  ^neral  American  rule  from  theae  PennejlTauia 
ea«ea,andfrumdecI«ion(  io  Maaiauhuaetta  and  South  Carolina,  seema  to  be  {and  Mr. 
Jnilice  Story,  iu  hi*  CommealAriei  on  the  Coofliut  of  Law*,  [J  618,J  come*  to  the  Mune 
conclualon,  and  ace  alio  npm,  120)  that  the  new  (ulmiiuatratlon  it  made  subaerTient 
to  the  righti  of  creditor!,  legatees,  and  distribnteei,  raidaa  milkin  tka  coantrg ;  and 
that  the  reaiduam  was  transmlauble  to  the  foreign  uaonlry  only  when  the  find 
account  had  been  settled  in  the  proper  domestic  tribunal,  upon  the  equitable  prind- 
plea  adopted  in  its  laws.  Some  of  the  authorities  above  referred  to  speak  of  the 
domestic  legatees  and  distributees  as  being  entitled,  after  creditors,  to  have  their 
claims  satisfied  out  of  the  assets  arising  within  the  authority  of  the  aauUlary  admiu- 
latrator ;  but  other  cases,  as  Richards  v.  Dutch,  S  Mass,  G06;  Dawes  v.  Boyliton, 
9  id.  S37 ;  and  Stevens  v.  Gaylord,  11  id.  266,  held  that  they  are  to  raort  to  iIm 
primary  adminutralion  abroad,  where  the  residuary  assets  are  to  be  transmitted. 
The  caw  of  The  Heirs  of  Porter  u.  Hefdock,  6  Vt.  374,  followed  the  prlnciplea 
declared  Id  the  cases  of  Dawes  v.  Head  and  Harvey  v.  Richards,  and  decided  tiiat  it 
appertained  to  the  courts  hi  Vermont,  when  the  andllaiy  admiolstralion  was  granted 
there,  to  settle  and  adjust  the  accounts  of  the  administrator  touching  as«et«  rrceiaed 
I'a  Vtrmonl ;  and  that  it  was  dUcn^nary  in  tliom  to  oriet  distributiott  in  Vermont,  or 
remit  the  eDeuts  to  the  place  of  the  principal  adminiitration  far  that  purpose.  It 
rested  on  courtesy  and  expediency  alone,  and  It  is  the  usual  course  to  remit  them ; 
but  it  will  not  be  adapted  when  tlie  rights  of  those  entitled  to  the  estate  would  be 
endangered  by  it.  So  in  Slatter  ■-  Carroll,  2  Sandford's  Ch.  6TS,  a  foreign  resident 
owned  lands  in  New  Tork,  and  conveyed  them  to  a  tnutee  there  to  sell  and  dis- 
tribute the  proceeds,  and  remit  the  balance  for  distribution  at  the  domicile.  It  was 
held  that  the  court  would  direct  the  fund  to  be  remitted,  or  retain  and  distribute  it  in 
New  Tork,  according  to  the  drcnmstancea  of  the  case.  In  reference  to  the  conven- 
ience of  credlton  and  of  tlie  accounting  parties.  In  the  ease  of  Fay  r.  Haven, 
8  Mete  109,  being  the  latett  case  In  MassachiuetU,  It  was  held  that  the  assets 
lecrived  by  a  foreign  executor  or  administrator  in  tlie  foreign  state  where  tl)e  tes- 
tator resided,  were  to  be  administered  In  such  stale ;  and  that,  under  the  andUary 
administration  in  Hassachiuctts,  he  was  not  held  to  pay  debts  due  to  creditor*  In 
that  state  out  of  asset*  received  abroad,  though  he  had  paid  all  the  creditors  else- 
where, and  had  tlie  requisite  balance  in  hand  received  fhim  the  assets  in  the  state 
where  the  principal  admiTdstration  was  granted.  The  creditors  must  resort  to  the 
tribnnals  of  the  foreign  state.  See  the  Just  criticisms  of  Hr.  Justice  Story  on  sonw 
of  the  American  caaes  on  this  point,  in  his  treatise  on  the  Conflict  of  Laws,  [g  6U,  b] 
In  the  case  of  The  Earl  of  Wlnchelsea  8.  Garretty,  S  Keen,  293,  A.  was  domiciled  in 
England  and  died  Intestate,  leaving  real  estate  in  Scotland,  and  the  bond  debts  were 
paid  by  tiie  heir  out  of  the  real  esUte,  and  it  was  held  tliat  the  heir  was  entitled  to 
relief  out  of  the  peraonal  esUle  in  England,  as  being  by  the  law  of  the  domicile  the 
primary  fund  for  the  paytDcut  of  debta.  Tlds  vexed  subject  of  the  distribution  of 
assets  being  in  diflerent  states,  was  discussed  in  Goodall  b.  Marshall,  in  11  H.  K  88, 
by  Mr.  C.  J.  Parker,  with  his  usual  ability ;  and  the  result  of  the  decision  of  the 
canrt  was,  that  the  law*  of  Ibe  place  auder  which  an  ancillary  or  auxiliary  admlnis- 
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ill  the  case  of  The  Mng  v.  ffay.  (()    A  father  and  his 
*  485  *  only  daughter  perished  at  sea,  in  the  aame  vessel,  and 

trmdoa  wM  tftken,  goremi  the  dittributioD  of  tbe  ukM  In  the  pcjtmeat  of  lUbU  (Acra, 
but  Ihkt  the  dittribnUon  of  the  »l&te  among  the  keirM  and  Ugaitei  b  to  be  mad* 
RCConlInK  to  the  law  of  the  domicile  of  the  tettator  or  tnlatate  at  hii  death.  And  If 
a  penon  domiciled  in  another  goTemment  diei,  learing  penonal  propertj  tn  New 
Bampthlra,  and  an  aacUlar}'  adminiitration  it  taken  out  there,  and  the  ettaie  be 
intolvent,  ail  iht  crtdilon  of  the  deceased  are  entitled  to  prove  their  daimt,  and  hare 
tbe  real  as  well  at  pertonat  eitale  duly  applied  In  tatiafactlon  thereof,  and  thej 
are  entitled  to  panne  tlieir  elaimt  in  ererj  goTemmeoE  where  adminUtratioD  it  takm, 
and  to  avail  themaelTet  of  all  the  eitaie  of  the  debtor  until  fully  paid. 

Tbe  question  of  the  paymeut  of  debtt  and  distribution  of  the  assets  of  lestatora 
and  intestates,  being  Id  different  jurisdlcUoni,  by  trosteei  auting  under  Ihe  authotitj 
of  dlfteient  probate  powers,  primary  and  andllary,  has  b<<cn  frequentlj  examined 
and  discussed  in  our  American  courts  with  great  learning  and  abilttj ;  and  while  tbe 
general  principles  are  acknowledged  in  all  of  them,  the  difference  seems  to  consist  in 
the  local  application  of  some  of  them  on  minor  points.  The  spirit  of  Justice  pervade* 
them  all,  though  It  may  be  obtained  direna  intuiia,  and  with  more  or  Ima  incon- 
venience. Tbe  niost  Important  cates  may  be  perused  with  much  profit  Rnd  pleasure. 
Such  are  the  c«ses  referred  to,  mpru,  431-134,  and  more  especially  those  of  Harv«j 
B.  Richards,  Dawes  v.  Head,  GoodaU  v.  Manball,  Heirs  of  Porter  d.  Hcydock,  Hol- 
comb  v.Plielps,  Molbland  v.  Wiseman,  Cannichael  r.  Ray,  and  Gravillon  r.  Kichard. 
Mr.  More,  the  learned  editor  of  Lord  Stair's  Instltntioni,  I.  n.  a,  9,  stares  (bat  great 
confusion  would  prevail  unless  the  law  of  tbe  domicile  be  held  to  be  llie  rule  of  the 
dittrlbution,  both  in  luccesiioo  and  in  bankraplcy.  The  Supreme  Court  of  the  United 
States,  in  Atpden  ti.  Nixon,  4  How.  4ST,  has  very  much  narrowed  the  doctrine  aDd 
application  of  comity  in  tbe  case  of  concurrent  admtDistmtors  in  diSerent  govem- 
Dieots,  over  the  auels  of  the  same  testator  or  intestate.  A.  was  domiciled  in  England 
and  died  thert,  leaving  assets  both  In  England  and  America,  and  letters  tesUmentorj 
were  taken  oat  in  both  countries ;  and  the  claim  under  each  power  was  restricted  to 
the  limits  of  the  countiy  to  which  the  letters  extended,  and  it  was  considered  that  the 
PennsylvRiila  executor  could  not  rlgbtfnllj  transmit  hit  assets  to  be  distributed  by  the 
foreign  Jurisdiction,  for  that  the  suits  were  to  be  regarded  as  suits  between  different 
parties,  and  tint  the  properly  in  controversy  was  different,  and  the  local  laws  dif- 
ferent, and  tliai  the  exercise  of  comity  among  different  states  was  little  more  than 
a  barren  theory.  This  decision,  however,  it  is  to  be  observed,  met  Ae  ditsent  of 
the  Chief  Justice  and  of  Mr.  McLean,  and  it  cannot  be  received  without  much 
misgiving. 

The  Massachusetts  Revised  Statutes  of  18M,  pt  2,  ML  4,  c.  70,  sec.  21-26,  havo 
finally  settled  this  question  in  that  state.  They  direct  that  if  administration  bo  taken 
out  on  the  estate  of  a  person  who  was  of  another  state,  or  a  foreigner,  the  eataie, 
after  payment  of  debts,  should  be  disposed  of  according  to  bis  will,  if  validly  made 
according  to  the  law  of  Massachusetts.  If  do  will,  the  real  estate  descends  accord- 
ing to  the  law  of  that  state,  and  his  penonal  estate  is  to  be  distributed  according  to 
the  law  of  his  domicile,  after  the  payment  of  all  debts  (or  which  he  was  liable  in  that 
state.  The  residue  may  be  thus  distributed  by  the  Probate  Court  In  which  the  estate 
It  letlled,  or  It  may  be  transmitted  to  the  executor  or  administrator,  if  any,  In  the 
place  of  Ihe  deceased's  domicile,  to  be  there  disposed  of  as  thecourt,  under  the  dtcum- 
stances  of  the  ease,  shall  think  bett.    If  the  deceased  died  insolvent  bit  estate  In 


lb)  1  Vm.  Bl.  640. 
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in  one  catastrophe ;  and  a  question  suggested  hj  the  case 
was,  who  took  under  the  statute  of  distributions.  If  the  father 
died  first,  the  personal  estate  would  have  vented  in  the  daughter, 
and,  hy  her  death,  in  her  next  of  kin,  who,  on  the  part  of  the 
mother,  was  a  different  person  from  the  next  of  kin  on  the  part 
of  the  father.  The  right  to  succeed  depended  upon  the  fact 
which  person  died  first,  aud  thut  fact  could  not  possibly  be  known, 
as  the  vessel  perished  at  the  same  time.  It  was  said  to  be  the 
rule  of  the  civil  law,  to  found  its  presumptions  on  the  relative 
strength,  arising  from  the  difference  of  age  and  sex  of  two  per- 
sons; but  these  presumptions  were  shifting  and  unstable.  The 
court  did  not  decide  the  question.  The  arguments  on  each  side 
were  equally  ingenious  and  inconclusive.  Lord  Mansfield  recom- 
mended a  coropromi^,  as  he  suid  there  was  no  legal  pnnciple  on 
which  he  could  decide  it.  The  same  question  aiose  again  in  the 
Prerogative  Court  in  179B,  in  WriglU  v.  Sarmuiia.  (a)  The  hus- 
band, wife,  and  children  all  perished  together  in  a  vessel  which 
foundered  at  sea ;  and  Sir  William  Wynne,  after  a  long  and 
learned  discussion,  held  it  to  be  the  moat  rational  presumption 
that  all  died  blether,  and  that  none  could  transmit  righto  to 
another.  So,  again,  in  Taylor  v.  Viphek,  in  1815,  (S)  in  a  like 
case.  Sir  John  NicboU  assumed  that  the  parties  (who  were  hus- 
band and  wife)  perished  at  the  same  moment;  and  he  could  not 
decide  on  any  survivorship  in  the  case,  and,  consequently,  granted 
administration  to  the  representatives  of  the  husband,  (c)     The 

HtuftchuMtt«  U  to  be  disposed  of,  m  far  m  pnciit^ble,  eqiull?  amaiig  hii  creditor* 
there  and  etwwhere.  Hi*  eatate  Ib  not  to  be  tnainiitted  to  the  foreign  executor  or 
adrainlitrator  until  the  doDic*tic  crediton  hare  receired  thdr  Jiut  proportion  of  all 
the  edate,  wherever  fbund,  applicable  to  the  parioent  of  common  fsreditors;  and 
Uie  domeitic  creditorB  are  to  tecelre  their  Jiut  proportion  before  an;  other  creditor 
ahall  be  paid  out  of  auet*.  After  the  domeallc  creditor!  have  lo  received  their  Jntt 
proportion,  other  creditor*,  who  prore  their  debti,  may  then  receive  their  propor- 
tion ;  bnt  no  one  1<  to  receive  more  than  would  be  due  to  him  U  the  whole  was  to  be 
divided  tvtablj  among  all  the  crediton.  The  balance.  If  any,  to  be  tranamltted  •• 
tioresaid. 

In  Kentticky,  the  law  of  the  domldle  of  the  latettate  li  not  regarded  a«  to  the  iuo- 
ceiilon  to  movable  property,  m  fia  ai  hit  creditor!  Id  that  ttate  are  concerned.  The 
•dminlitratlon  for  the  benefit  of  creditor*  la  regulated  by  the  ^  loct  m  tia.  Warren 
B.  Hall.  8  Dana.  452. 

(a)  2  FhlU.  2e6,  n.  Afterwardi.  In  CoMn  v.  Procurator  General,  1  Hagg.  Eccl.  92, 
Sir  John  NichoU  held  the  preiiunptlon  of  law  in  atich  a  CMe  to  be,  that  the  huaband 
!arTlTed. 

(6)  a  puu.  aei. 

(e)  SoklMin  tbe  CMe  of  Hurray,  In  tbe  En^^iih  prerogative  court,  lCiirteli,&M^ 
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English  law  has  hitherto  waived  the  questi<Hi,  and,  perhaps, 
prudent];  abandoned  as  delusive  all  those  ingenious  and  refined 
distinctions  which  Iiave  been  raised  on  this  vexed  subject  by 
the  civilians.     The  latter  draw  their  conclusions  from  a  trema- 

lovu  presumption  resting  on  the  dubious  point  which 
*  436   *  of  the  parties,  at  the  time,  under  the  difference  of  ago 

or  sex,  or  of  vigor  and  maturity  of  body  and  quickneas 
and  presence  of  mind,  was  the  moat  competent  to  baffle  and 
retard  the  approaches  of  death,  (a) ' 

the  hniband,  wife,  snd  child  periBbed  togetluH'  b/  ihipirreck,  and  adminiitratkm  WH 
grmnted  on  tlie  hiubuid'i  eSecta,  >b  ol  a  widower.  And  in  SatterUiwaite  s.  Powdl, 
ib.  T0&,  wliere  hmliuid  and  wife  were  drowned  at  tbe  mue  time,  the  propertj  paaaed 
to  the  next  of  kin  of  the  party  in  whom  It  waa  retted,  and  neitlierpartj  could  claim  m 
tnrriTor.  The  wife'i  eOccta  pawed  to  her  next  of  kin,  to  whom  admioiitnttkiii  wu 
granted.    See  atao  the  case  of  Caye  v.  Leach.  8  Mete.  371. 

(n)  Thii  ciiriouB  queition  waa  mnch  discuued  in  the  dril  law,  and  the  premmp- 
tkm  aa  to  whidi  wu  the  lOQgeat  liver  Titrated  between  parent  and  ddld,  tccarAnK 

1  PraumiitiiMi.  —  {a)  0/  SttnieorMp.  r.  Angrave, S  U. L. C.  188, anotber  bnocfa 

—  The  earlier  Engliib  decigioni  are  col-  of  the  aame  case.    Green'*  Settlement, 

lectedintliecaseorPheDtraTrtuu,L.R.  L.  R.  1  Eq.  288;   Moehring  p.  MildwII, 

5  Ch.  ISe.    An  obaerracion  of  Sir  Wm.  1  Barb.  Ch.  264 ;  {Ruuell  v.  Hallett,  21 

QranC,  In  Mason  v.  Hason,  1  Uer.  aOS.  ia  Ram.  270 ;  Newell  d.  NIcboIa,  76  N.  T. 

there  ciled  and  approTcd,  that  he  knew  78;  Robinson  v.  Gallier,  8  Wooda,  178: 

no  inilance  in  wliich  Engliih  conrta  had  Stinde  v.  Goodrich,  3  Redf.  S7.) 
adopted   preaumptiona  of  fact  from  the  (b)  Of  Death,- — In  this  connection  it 

rulea  of  the  cinl  law.    In  Underwood  o.  may  be  mentioned  that  althongh  the  law 

Wing,  4  De  G.,  M.  &  G.  SS3,  where  two  presDmes  a  party  who  haa  not  been  heard 

pertont,  a  hnsband  and  wife,  were  awept  of  for  seven  years  to  be  dead,  there  is  no 

from  a  ahip  by  one  wave,  it  was  denied  presumption  of  law  as  to  the  period  of 

that   there   was   any   presumption   tliat  hii  death,  but  Ihoae  who  foimd  a  right 

either  survived   the  other,  or  (hat  both  upon   bis  having  aurrived  a  particnlat 

^ed  at  the  same  time.     Accordingly,  on  point  of   lime   must   establlah   the  fact 

the  ground  that  there  was  no  conclusion  affirmatively  by  evidence.    Jn  n  Phenyl 

of  law  upon  the  subject,  in  the  abaenee  Trusts,   L.   R.   6   Cb.   139,    152;    fa  n 

of  positive  evidence,  It  was  held  that  one  Lewes's  Trusts,  L.  R.  6  Ch.  350,  affirming 

to  whom  tlie  husband   had   bequeathed  a.  c.  L.  R.  11  Eq.  236;   Kelly  r.  Drew,  U 

property  In   the  e'ent  of   the  teatator'a  Allen,  107.  x'     So,  in  criminal  cates,  B. 

wife  dying  in  his  lifetime,  had  not  made  b.  Lumley,  L.  R.  1  C.  C.  196.    It  would 

outatitleasagainst  thenexlof  kin.   The  seem  to  follow  tliat  tbe  party  to  whose 

•ame  principle!  were  approTed  in  Wing  caae  it  was  malerUl   U>  show  that  the 


xi  For  the  general  rule  aa  to  presump-  bum,  J.).     That  there  is  no  preaumptlan 

tion  of  deaili,   tee  Bailey  ■>.  Bailey.  86  as   to  the  time  of  death,  see  Davie  n. 

Hich.  181  ;  Wentworth  t>.  WeDtwortb,  71  Briggs,  07  D.  S.  628 ;  Hickman  c.  Upsall, 

Me.  72 ;  Prudential  Am.  Co.  v.  Edmonds,  4  Ch.  D.  144. 
9  App.  Caa.  48T    (Judgnwnl  of  Bkck- 
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to  <7ircuDUtaiic«a.  (Dig.  lib.  3J,  til.  5,  c.  10,  «ec«.  I  uid  4,  and  23,  24,  de  [Rebut 
Dublii.]  It  wkB  mlio  verj  ingenionBl;  knd  elaborately  bandied  in  Camei  Cfl^brei, 
lit,  412-^483,  and  a  Dumber  of  cases  dted.  The  decliJOQi  bad  not  been  stead/  or  can- 
■istenL  M.  Talon,  the  eloquent  arovat  g^^ral,  took  a  diitinguished  lead  in  tlie  dit- 
CDsiioni,  The  ancient  French  jnriiprudence  had  nothing  Sied  on  the  lubject,  and 
continued  floating  and  uncertain,  with  a  yery  sfaiftiiig  presumption  in  favor  of  one  or 
another  penon,according  to  age  and  sex,  ftnd  manner  of  tbe  death,  until  the  Uw  wu 
reduced  tocertafnt/  by  the  Code  Napoleoo.  (TouUier,  Droit  ClTiL  Fc&nvaia,  ir.  n,  76.) 
By  the  Code  Ktipoleoo,  nos.  T20,  721,  722,  and  by  the  CiTil  Code  of  Louisiana,  not. 
030-933,  which  has  adopted  the  same  provUion,  when  two  of  the  next  of  kin  periih 
together,  without  It  being  poesible  to  be  known  which  died  first,  the  presumption  of 
■urrivorship  is  determined  by  circoinatAncei.  If  tlie  parties  were  both  under  fifteen 
jreitrs  of  age,  the  eldest  shall  be  presumed  to  hare  survived.  If  above  liity,  the 
youngest  shall  be  presumed  to  have  survived.  If  tliej  were  between  the  age  of  fifteen 
and  sixty,  and  of  different  sexes,  tbe  male  shall  be  prettuned  to  have  been  the  tup- 
vivor,  provided  the  ages  were  within  a  year  of  each  other.  If  of  Ibe  same  sez,  then 
the  youngest  of  the  two  is  presumed  to  have  survived. 

The  cases  on  this  difficult  subject  in  the  Jurisprudence  of  the  civil  law  of  the  conti- 
nental nations  of  Europe  and  <^  England  are  collected  and  stated  in  Burge'l  Comm. 
on  Colonial  and  Foreign  Laws,  iv.  11-29.  The  case  of  Pell  v.  Ball,  on  the  same  snb- 
Jcct,  occurred  in  the  Court  of  Cbaucery  in  South  Carolina,  and  was  decided  In  January, 
1S40.  (1  Chevea,  E^.  90.)  The  husband  and  wife  botli  perished,  with  man/  otbert. 
In  the  dreadful  destruction  of  the  steamer  Puta«ki  by  explosion  of  a  boiler  in  the 
night  of  June  14,  1838,  on  her  paitage  from  Charleston  to  New  Tork.  The  wife 
(Uri.  Ball)  was  seen  alive  on  the  wreck  for  a  abort  time  after  the  explosion,  bnt  the 
bnaband  tru  not  seen  after  the  explosion.  Chancellor  Johnston  decided  upon  that 
fact  In  favor  of  the  surviviirshlp  of  the  wife.  There  was  a  ground  of  probability 
founded  upon  positive  proof  of  that  fact,  superior  to  anything  founded  on  arbiliai7 
presumptions,  and  the  detnsion  was  no  doubt  logical  and  corract 

misting  person  was  dead  at  a  time  before  ground  that  the  presumption  of  innocence 

the  seven  years  had  elapsed  mutt  prove  overcame  the  presumption  of  life.    See 

it    Whiting  cMIchoU.  48  III  280;  Clarke  /a  rs  Benbam'a  Trust,  L.  R.  4  Eq.  416^ 

D.  Canfleld,  2  HcCarter  (16  N.  J.  Eq.),  and  Thomas  d.  Thomas,  2  Dr  &  Sm.  20B, 

119, 121.     However,  in  Clarke  v.  Canfield,  overruled  by  In  re  Phenf's  Trusts,  supra 

npra,  where  a  special  legatee  was  last  But  in  the  case  of  Lewes's  Trusts,  L.  R. 

beard  of  more  than  seven  years  ago,  and  6  Ch.  SSflt  it  was  said  that  the  representa- 

three  yean  before  tbe  death  of  the  te»-  Uvea  of  the  legatee  haveto  make  out  diet 

tator,  it  was  held  that  as  by  the  English  the  legatee  was  alive  at  the  death  of  the 

rule  the  child  of  the  legatee  most  show  testator,  while  the  reudnar/  legatee  can 

that  he  survived  the  testator  to  recover,  say  that  he   le    entitled    to  everything 

and,  on   the   other  hand,  the  realdnarj  except  what  It  proved  not  to  come  to 

legatee  to  establish  her  claim  moat  show  blm.     [Administration  on  the  estate  of  a 

tbe  contrary,  neither  of  which  was  pos-  living  person  t«  absolutely  voI±   Thomas 

•ibie,  the  presumption  of   life   most  be  v.  The  People  (111,1888),   17  Rep.  147. 

taken,  in  tbe  abeence  of  evidence,  to  con-  But  see  Roderigas  p.  East  EUver  Savings 

tinne  until  Uie  eitd  of  tha  seven  yeart,  Inst.,  68  N.  T.  46a    Comp.  a.  o.  76  H.  T. 

and  that  the  legacy  did  not  lapse.    Tbe  816,] 
Grimlnal  caaei  were  diatingniibed  on  tiie 
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LECTURE    XXXVin. 


OF  TITLE  TO  PERSONAL  PROPEtCTT  BT  GIFT. 

Title  to  personal  property  arising  from  transfer  by  act  of  tbe 
party  may  be  acquii-ed  by  gift  and  by  contract. 

There  has  been  much  discussion  among  the  writers  on  tbe  civil 
law,  whether  a  gift  was  not  properly  a  contract,  inasmuch  as  it  in 
not  perfect  without  delivery  and  acceptance,  which  imply  a  con- 
vention between  tbe  pai-ties.  -  In  the  opinion  of  Toullier,  (a) 
every  gift  is  a  contract,  for  it  is  founded  on  agreement;  while, 
on  tbe  other  hand,  Puffendorf  hnd  excluded  it  from  the  class  of 
contracts,  out  of  deference  to  the  Roman  lawyers,  who  restrained 
the  definition  of  a  contract  to  engagements  resulting  from  Dego- 
tiation.  Barbeyrac,  in  his  notes  to  Puffendorf,  (6)  insists  that, 
upon  principles  of  natural  law,  a  gift  inter  vivos,  and  which  ordi- 
narily is  expressed  by  the  simple  term  "gift,"  is  a  true  contract; 
for  the  donor  irrevocably  divests  himself  of  a  right  to  a  thing,  and 
transfers  it  gratuitously  to  another,  who  accepts  it ;  and  which  ac- 
ceptance he  rationally  contends  to  be  necessary  to  the  validity  of 
the  transfer.  Tlie  English  law  does  not  consider  a  gift,  strictly 
speaking,  in  the  light  of  a  contract,  because  it  is  voluotary, 
and  without  consideration ;  whereas  a  contract  is  de- 
*  438  fined  *  to  be  an  agreement  upon  sufficient  consideration 
to  do  or  not  to  do  a  particular  thing,  (a)  And  yet  every 
gift  which  is  made  perfect  by  deliveiy,  and  every  grant,  are 
executed  contracts ;  for  they  are  founded  on  the  mutual  consent 
of  tbe  parties,  in  reference  to  a  right  or  interest  passing  be- 
tween them. 

There  are  two  kinds  of  gifts:  1.  Gifts  simply  so  called,  or  gifts 
inter  vivot,  as  they  were  distinguished  in  tbe  civil  law ;  2.  Gifts 

{a)  Droit  Civil  Fnnc»i,  torn.  r.  D«i  Donktion*  antra  Yila,  nc  4, 6,  and  n.  1. 
(ft)  Droit  del  Ger»,  Hv.  t.  c.  4,  J  1,  d.  I. 
(a)  3  Bl.  Conim.  442. 
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eaata  mortU,  or  those  made  id  apprebengioa  of  death.  The  rales 
by  which  they  are  governed  are  different  and  quite  distinct,  and 
they  were  tnken  from  the  Roman  law. 

L  Olftm  Inter  tIto*.  —  Qitu  inter  vivo»  hare  no  reference  to  the 
future,  and  go  into  immediate  and  absolute  effect.  Delivery  is 
essential,  both  at  law  and  in  equity,  to  the  validity  of  a  parol  gift 
of  a  chattel  or  chose  in  action ;  and  it  ia  the  same  whether  it  be 
a  gift  inter  vivot  or  eauta  mortis,  (by  >  ^>   Without  actual  delivery, 

lb)  Inni  v.  SmallpiMe,  2  B.  &  Aid.  661  i  Bnnn  e.  Harkhsm,  7  Taunt.  22T ;  B17- 
•oa  B.  BrowDrigK,  0  Vea.  ];  Antrabu  d.  Bnith,  12  14.  8»;  Uooper  s.  Goodwin, 
1  Swuut.  486;  Sim*  c.  Sinn,  2  AIb.  (n.  ■.}  IIT;  Noble  u.  Smitli,  2  Joluw.  62j 
Adaui  V.  HajM,  2  Ired.  (N.  C )  806.  But  tbongh  tiw  two  cmci  flnt  moDdoiwd  do 
not  sdT«rt  to  Ml/  ilbtlnctkm  between  gifti  iiOtr  vinat  and  gitu  eatita  meriu,  tbei«  at* 
CMC*  whidi  do  nuUte  It,  and  voiuider  a  giti  inter  viva*,  b;  parol,  accomptukd  bj 
aeceptma,  good  to  pan  the  property,  without  actual  delivery  of  the  chattel  Com. 
Dig.  tit.  Bieui,  D.  2 ;  2  Mum.  &  Gr.  QSl,  note  c. 

'  Gi/!  of  Uiiita  in  Atiion.  —  The   ud-  of  an  equitable  c&ou  in  octuM  ii  a  rolon- 

certalnlyot  the  law  ai  togiftaof  eqoit^le  lary    agreemeat   to   pan   lometbiDg   m 

cboae*  in  action  aa  late  a*  1849  will  be  Jtitfro,  and  that  tiia  court  will  not  decree 

Mrn  iu  2  Spence,  Eq.  S96  tt  leq.,  where  petfonnaace  of  an  agreement  to  anlgn. 

the  earlier  caiei  are  eoUecled  and  com-  However,  thi*  it  «aid  to  be  now  in  effect 

■Dented  on.    One  of  these.  Meek  v.  Ee^  OTemiled,  and  anj  initrament  may  be 

UeweU,  1  Hare,  464  (i.  a.  t  FhUlips,  342],  a  euffldcnt  declaration  of  tmat,  no  form 

in  which  there  wu  an  aagignmeDt  under  being  neceuaiy.    Tl>e  material  qnet^on 

teal  of  a  l>are  eicpectancj  in  a  triiit  fund,  li,  Did  the  grantor  or  did  he  not  mean  at 

lay*  it  down  that  a  mere  intenlion  to  pan  once  to  paii  the  property  t     If  be  did, 

an  eitate  cannot  be  carried  out,  nnleu  it  althoogh  other  acti,  luch  na  notice  to  the 

beaecompanied  by  aaexpreei  declaration  trutteeaand  the  like  are  wanting,  he  will 

of  tmat.   And  thij  deciiion  1*  (aid  to  liave  be  declared  to  have  conitituted  himaelf 

been  founded  on  the  logical  coniequencei  a   truatee.      Wood,   V.  C,  in    Penfold 

of  the  rule  that  a  voluntary  aeiignment  v.  Mould,  L.  B.  4  Eq.  662,  664;  Donald. 


y>  A  tranifer  by  gift  contemplate*  a  partlei,  without  more.     It  Memi  to  ba 

tranifer  of  the   entire   ownership,  both  tbe  reiutt  of  the  cisei,  however,  that  de- 

legal  and  equitable.    Any  reservation  of  livery  is  to  be  regarded  not  limply  aa 

a  right  of  control  or  dominion  will,  there-  very  stronger  even  presumptive  evidence 

fore,  defeat  tbe  operation  of  the  intended  of  a  ^ft,  bat  a«  a  legal  prerequisite  to  iti 

gift.      Curry   n.  Powers,  TO  N.  T.  212;  completion.   Jackson  f.  Twenty-third  St. 

Young  B.  Young,  60  N.  Y.422.  By.  Co.,  88  N.  Y.  620;  Northrup  v.  Hale, 

To   constitnia  a  gift,  there   must  of  73  He.  66;  Bobinson  n.  Ring,  T2He.  140; 

eoona  be  an  intent  on  tbe  part  of  the  and  cases  generally  in  this  note.   Delivery 

donor   to   pat*  tbe  entire  ownersbip   in  m«y,  however,  be  to  a  third  person  a* 

pnaentL    It  would  seem  clear  on  princl-  well  a*  to  the  dooee,  and  may  be  sym- 

pie  that  this  intent  being  clearly  proven  bolical  as  well  as  actual.     Thus  delivery 

b.T  any  relevant  evidence,  it  should  be  of  a  bank-book  wu  held  valid  In  Davia 

Biren  eBbct  to,  at  least  as  between  tlie  v.  Ney,  126  Mats,  690(  Hill  c.  StevenuMi, 
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tfae  title  does  not  pass.     A  mere  iDtention,  or  naked  promise  to 
give,  without  some  act  to  pass  the  property,  is  not  a  gift.    There 

•an  B.  Donaldion,  Khj,  711 ;  Ea  Way'i  00,  61.     [Bat  tee  Bocioiiiii  v.  Buc^mu, 

Tnuta,  2  Db  G.,  J.  &  Sro.  S66.    So  it  ii  33  N.  J.  Eq.  S54,  w)  ouci  m/ra,  n.  jV] 

to  be  gathered  from  Richardson  v.  Rich-  A  Tolunui?  leCtleraenl  mmj  be  made 

ardeoD,  L.  R  8  Eq.  &80,  before  tlw  ume  by  actually  tnoiferring  the  {M^perty  to 

jadgo  (Forteacue  v,  Bametl,  S  Hy.  &  K.  the  beoefidary,  or  to  Iraiteet  for  the  pot- 

36,4Q,BpproTed  in  Kekcwich  t>.  MaoniDg,  poieiof  the  letllemeiit,  or  by  the  lettlor 

1  De  G.,  U.  i,  G-  176,  being  cited  in  the  declariDg  that  he  himiell  holdi  the  prop- 

BTgament),  tliat  deliTery  {e.g. of  a  note)  erty  In  troat  for  tlioae  pnrpoaaa.    Bat  It 

ii  not  neceMary,  and  the  notion  tliat  the  hM  been  taid,  in  a  case  earlier  than  ioim 

auignor  moat  iiave  done  all  he  can  to  of  thoae  cited  abore,  that  when  the  ••(■ 

oomplete  the  aMignment  ia  denied.    The  tlement  ia  intended  to  be  efltotnal  by  one 

auignment  in  tbia  eaae  wai  by  a  rolun-  mode,  the  conrt  will  not  gire  It  effect  by 

tery  deed.     See  alio  Crawf ord'a  Appeal,  applying  anotbet  of  tbote  modea.   Ifiliay 

SI   Peno.   St  62;  Fallon   d.  Fulton,  48  v.  Lord,  81  L.  J.  h.  i.  Ch.  706,  80S.     Bee 

Barb.  681.     So,  a  writing  porporting  to  Woodford   p.   Chamley,    28   Bear.  98. 

give  a  bond  wliiuh  wai  transferable  by  And  It  haa  been  tlionght  that  Bridge  v. 

deUrery,bat  not  deliTered,WM  held  eftec-  Bridge,  18  Bear.  818,  and  Beech  p.  Beep, 

tualin  Morgan  e.  Malleion,  L.  R.  10  Bq.  18Beav.286,m<ght  bediitinguiitied  from 

4T6.    In  Jonea  n.  Lock,  L.  R.  1  Ch.  2S,  later  case*  on  the  gronnd  that  the  inteit- 

LordCranworthreeognlEealthe  principles,  tion  and  attempt  was  to  pass  the  legal 

bnt  thinks  the  cases  which   established  intereat,  and  that  that  attempt  failing  it 

them  unfortunate.    See  farther,  Voyle  b.  conid  not  be  upheld  ai  a  dpclanUon  of 

Bugbea,  2  Sm.  ft  Q.  18 ;  7  Am.  I^w  Rev.  trust    Hay  on  Voluntary  and  Fraudn- 


03  Me.  864.    So  a  deliferr  of  two  notes  474 ;  Heartly  r.  Nicholion,  19  L.  R.  Bq. 

to  a  third  person.     Meriwether  b.  Horri-  23S  ;   In  re  Breton's  Estate,  17  Ch   D. 

ton,  78  Ky,  672     Bat  not  the  delWety  of  416 ;  Hayes  v.  Alliance  Assurance  Ca, 

one's  own  check.      Simmons  b.  Savings  8  L.  R.  Ir.  140,    On  the  other  band,  they 

Society,  31  Ohio  St  467;  Curry  D.  Powers,  were  followed  in  Baddeley  d.  Baddeley, 

mpra.     Aa  to  policy  of  Insurance,  see  9Cli.  D.  118;  Fox  n.  Hawkes,  IS  Ch.D. 

Rummena  v.  Hare,  1  Ex.  D.  169.    Bee  alao  822 ;  Eilia  v.  Secor,  31  Hich.  188. 
Carpenter  v.  Soule,  88  K.  T.  261.  The  better  rale  on  the  authorities,  at 

DeliTery  may  beeitherbetoreorafter  well  aa  on  principle,  would  aeem  to  be 

the  words  of  gift     Carradlne  v,  Carrs-  that  it  is  Impossible  for  equity  to  gin 

dine,  68  Miss.  286.    Bnt  when  the  intent  effect  aa  a  trust  to  what  was  eridenlly 

appean  to  create  a  trust  and  not  to  make  intended  as  a  gift,  but  has  failed  as  sad), 

a  gift,  no  dellTery  is  required.    A  legally  It  is  clear  that  a  person  attempting  to 

manifested  intent  la  then  sufficient   Mar-  make  a  gift  ha*  no  intention  of  makii^ 

tin  v.  Fank,  76  N.  T.  134 ;  Ray  t>.  Sim-  himself  a  trustee,  and  by  no  meani  clear 

mons,    11   R.  I.  206;   Gerrlah   v.    New  that  he  wonld  prefer  to  do  so  rather  than 

Bedti>rd  In«t  for  SaTings,  128  Maas.  159.  bare  hi*  gift  fail.     He  Intends  to  paat  the 

Richardson  v.  Richardson  and  Morgan  b.  entire  property,  legal  and  equitable,  and 

Mamson,  died  in  n.  1,  lapra,  liave  been  not  the  equitable  alone.    No  sereianee 

ranch  criticised.   Warriner  b.  Rogen,  16  was  intended,  and  there  teetns  no  snffl- 

L.  B.  Bq.  S40;  Bjcharda  r.  Delbridge,  dent  ground  on  which  eqnlty  can  make 

18  L.  B.  Eq.  II :  Uoore  e.  Moore,  lb.  it    Toung  v.  Tonng,  80  N.  Y.  438. 
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exuts  the  loeut  paniterUus,  so  long  as  the  gift  la  incomplete  and 
left  imperfect  in  the  mode  of  making  it ;  luid  a  court  of  equity 
-will  not  interfere  and  give  effect  to  a  gift  left  inchoate  and 
imperfect,  (c)  The  necessity  of  delivery  has  been  maintained  in 
every  period  of  the  English  law.  Donatio  perjicitur  potiettxone 
aeeipientiti  was  one  of  its  ancient  maxims,  {d)  The  subject  of 
the  gift  must  be  certain,  and  there  must  be  the  mutual  consent 
and  concurrent  will  of  both  parties.  It  is,  nevertheless,  hinted  or 
assumed,  in  ancient  and  modern  cases,  (e)  that  a  gift  of  a  chat- 
tel, by  deed  or  writing,  might  do  without  delivery ;  for  an 
assignment  iu  writing  would  l>e  tantamount  'to  delivery.  •439 
But  in  Cotteen  v.  Miising,  (a)  a  letter  to  executors,  ex- 
pressing a  consent  that  a  specific  sum  of  money  be  given  to  a 
donee,  was  not  a  sufficient  act  in  writing ;  and  it  was  held  not  to 
he  a  gift  of  so  much  money  in  their  hands,  because  the  consent 
was  not  executed  and  carried  into  effect,  and  a  further  act  was 
wanting  in  that  case  to  pass  the  money.  The  vice-chancellor 
held,  that  money  paid  into  the  hands  of  B.,  for  the  benefit  of  a 
third  person,  was  countermandahle,  so  long  as  it  remained  in  the 
hands  of   B.  (()     A  parol  promise  to  pay  money  aa  a  gift  is 

(c)  Antrobn  v.  Smith.  13  Ye*.  39;  Pennington  v.  OEttinKi,  2  Oil!  A  J.  208. 

id)  Jank.  Cent.  109,  cue  9 ;  Bncton,  de  acqalrcnilo  renim  dominlo,  lib.  2,  15,  16. 
Tlie  delirerr  mutt  be.  If  not  MtnnI,  yet,  under  tlie  circumttaiices,  crniitractiTe  or 
•jmbolicil.  Carndine  v.  CoUina,  7  Sm.  i,  U,  42B.  &t  Booth  Ckrollna,  it  li  declared 
bf  lUtate,  In  1630,  that  no  parol  gift  of  any  chattel  tball  be  ralid  against  iDbaeqnent 
credilora,  pnrchuen,  or  mortgagee!,  except  where  the  donee  is  sepamte  and  apart 
from  the  donor,  and  actual  poatei»ioD  deliTered  at  the  time,  and  continued  In  the 
donee  and  hi*  repreeentallTei. 

(«)  Flower'i  Caw,  Hoj,  67;  Irani  r.  Smallptece.  2  a  ft  Aid.  661 ;  CUnM  v.  Hu<- 
ley,  3  Yerg.  682. 

(o)  I  Madd.  176.  (6)  I  Dyer.  49  a,  a.  p. 

lent  ConTeyancei,  B96,     See,  however,  donement.    Bat  the  point  eeenu  nHier 

Gilbert  D.  UTerton,  2  H.  A  H.  110 ;  lUch-  to  have  been  taken  for  granted,  and  may 

ardaoQ  d.  Bicbardaon,  MUpra.     (It  appears  admit  Teconaiderslion,  if  gifli  of  cluaa  in 

tma  the  report  of  thii  ca*e  in  36  I^  J.  action  are  to  be  nllnired  initr  vivo4.     Wing 

V.  a.  Cb.  663,  tiiat  one  of  the  notea  waa  ■>.  Mercliint,  67  He.  883;  T!eed  e.  Spanld- 

legally  aaalgnable,  yet  the  ineSectnal  at-  ing,  42  N.  H.  114 ;  Weaterlo  h.  He  Witt, 

tempt  to  aialgn  it  at  law  wai  held   to  38  N.  T.SIO;  Bedell  s.  Caril,  33  N.  T. 

craata  a  tnut)   Morgan  v.  MalleMin,  L.  R.  681,   684;   Champney   c.   Blancbard,  89 

10  &).  476.  S.  T.  Ill ;  Connor  9.  Trawick,  S7  Ala. 

Tba  langnage  e*en  of  late  American  28B.  296;   Phlppi  v.  Hope,  16  OMo  St. 

owe*  aeema  to  reqolra  a  deliTeiy  for  a  680.    Aa  to  what  ii  delivery,  and  gWa 

TBlid  gifl  of  a  note,  attbongb  not  an  Id-  mMa  wtartU,  §a»  MB,  a.  1. 
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not  binding,  and  the  par^  may  revoke  his  promise ;  («}  and  a 
parol  gift  of  a  note  from  a  father  to  a  son  was  held  not  to  be  re- 
coverable from  the  executors  of  the  father,  (d) 

Delivery,  in  this,  as  in  every  other  case,  must  be  according  to 
the  nature  of  a  thing.  It  must  he  an  actual  delivery,  eo  far  as 
the  subject  is  capable  of  delivery.  It  must  be  teeundum  tttbjectam 
materiam,  and  he  the  true  and  effectual  way  of  obtaining  tlu- 
command  and  dominion  of  the  subject.  If  the  thing  be  nui 
capable  of  actual  delivery,  there  must  be  some  act  equivalent  to 
iL  The  donor  must  part  not  only  with  the  possession,  but  with 
the  dominion  of  the  property.  («)  If  the  thing  given  be  a  chose 
in  action,  the  law  requires  an  assignment,  or  some  equivalent 
instrument,  and  the  transfer  must  be  actually  executed.  There- 
fore, where  a  donor  expressed  by  letter  his  intention  of  relin- 
quishing his  share  of  an  estate,  and  directed  the  preparation  of  a 
re1ea.>je  of  the  personal  estate,  and  he  died  before  it  was  executed, 
it  was  held  that  his  intention,  not  being  perfected,  did  not  amount 

to  a  gift.  (/) 
•  440  "  When  the  gift  ia  perfect,  by  delivery  and  acceptance, 
it  is  then  irrevocable,  unless  it  be  prejudicial  to  creditors, 
or  the  donor  was  under  a  legal  incapacity,  or  was  circumvented 
by  fraud.  A  pure  and  perfect  gift  inter  vivoi  was  also  held  by 
the  Roman  law  to  be  in  its  nature  irrevocable ;  and  yet  in  that 
law  it  was,  nevertheless,  revocable  for  special  reason,  such  as 
extreme  ingratitude  in  the  donee,  or  the  unexpected  birth  of  a 
child  to  the  donor,  or  when  sufficient  property  was  not  left  with 
the  donor  to  satisfy  prior  legal  demands,  (a)  The  English  law 
does  not  indulge  in  these  refinements,  though  it  controls  gifts 
when  made  to  the  prejudice  of  existing  creditors. 

(e)  Ppnreon  t'.  Peanun,  7  Johng.  2S. 

\j)  Finkc.  Cox.  18  Jobni.  145;  Pitts  f.  MnnKum,2  Btuley  (S.  C],  688,  a.p. 

\e)  Hawkins  v.  Blcwitt,  2  E»p.  Gfl3;  Noble  v.  Smith,  2  Johns.  62. 

(/)  Hooper  c.  Goodirin,  1  Stranst.  486;  Picot  v.  Sanderaon,  1  Dct.  {X.  C.)  90!), 
■.  r.  Bj  the  Civil  Code  of  Louiaiana,  edited  by  Upton  t  Jennings,  art.  1G23,  a 
donation  inter  Wkm,  of  frnmoTsblei  aod  etMa  in  attioa,  must  be  verified  before  a 
notarT-  and  two  wilnetsei,  ODless    It  be   maoual  gifts,  accompanied   with   actoal 

(□)  Code,  lib.  B,  tit.  66,  De  Revocandis  Donadotifbns,  1, 10;  ib.  1,  S;  Code,  nb. 
8,  tit.  20,  De  Inoffldosit  Donatlonibos ;  Puff.  l>roit  dei  OeiM,  par  BerbeTvac,  torn.  fi. 
63  R.  So,  bj  the  CiTil  Code  of  Loidsiana,  art  14S4,  I486,  the  donation  would  be 
void  if  the  donor  divested  himself  (rf  all  his  property,  and  did  not  reserve  enough  tw 
his  own  •ubslitence;  and  he  cannot  deprlre  hU  desoendanti  of  a  certain  portiMi. 
Lagrange  v.  Barr«,  11  Bob.  (U.)  SOS. 
[622] 
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By  the  statutes  of  50  Ed.  III.  c.  6,  and  8  Hen.  VTI.  c.  4,  all 
fraudulent  gifts  of  goods  and  chattels  in  trust  for  the  donor,  and 
to  defraad  creditors,  were  declared  void  ;  and  by  the  statute  of 
13  Eliz.  0.  5,  gifts  of  goods  and  chattels,  as  well  as  of  lands,  by 
writing  or  otherwise,  made  with  intent  to  delay,  hinder,  and 
defraud  creditors,  were  rendered  void,  as  against  the  person  to 
whom  such  fraud  would  be  prejudicial.  But  the  statute  ex* 
cepted  from  its  operation  estates  or  interests  in  lands  or  chattels 
couveyed  or  assured  bonajide&ni  upon  good  consideration,  with- 
out notice  of  any  fraud  or  collusion.  The  statute  of  27  Eliz.  c.  4, 
was  made  against  fraudulent  conveyances  of  lands  to  defeat  sub- 
sequent bona  fide  purchasers,  and  it  applies  in  favor  of  subse- 
quent purchasers  for  a  valuable  consideration,  even  in  coses  of  fair 
voluntary  conveyances,  provided  they  were  purchasers  withoat 
notice  of  the  voluntary  conveyance,  (i)  These  statutes  have 
been  reenacted  in  New  York,  and  with  increased  checks ;  {c) 
and  doubtless  the  principle  in  them,  though  they  may  not  have 
l)een  formally  or  substantially  reenacted,  prevails  throughout  the 
United  States.  ((2)     AU  the  doctrines  of  the  courts  of  law  and 

{b)   Vide  in/ra,  ir.  46S. 

(c)  N.  T.  ReTiied  Sututn.  tl.  136,  h&  1;  lb.  U.  18T,  aeo.  1,  3.  The  proridon 
kppIlM  eqiully  to  erery  cpecie*  of  inotttr,  ind  to  thing*  in  action,  tad  to  trtrj 
charge  upon  land*,  goodi,  or  thing!  in  action ;  and  not  only  In  favor  of  crediton  and 
pnrciiawn,  bat  in  (kTor  of  the  beim,  inoceuon,  p«r«onal  repmentatiTn  and  aii<gn- 
eei  who  reprMenl  them.  It  U  even  made  a  miidemeanor  to  be  a  parl^  or  prlTj  to 
Koy  conveyance  dt  aulgnment  of  any  interest  in  goodi  ur  Ihingi  in  action,  as  well  a« 
in  landi,  with  intent  to  defraud  prior  or  lubeequent  psrchasen,  or  to  dela;,  litndtf, 
or  defraud  creditors  or  other  persona.  lb.  ii.  S90,  sec  8.  In  Lonlsiana,  it  is  held, 
that  the  right  of  a  creditor  to  attack  a  sale  as  fraudulent,  made  b/  his  debtor  to  a 
third  person,  depends  on  liii  showing  he  was  a  creditor  U/ore  tlu  dolt  of  tia  act. 
Lopei  n.  Bei^l,  12  La.  IST.     This  rule,  I  should  think,  wu  rather  too  strict  for  all 

Tlie  statDte  In  Connecticnl,  ogaiBtl  fiaudtdtat  caiitjancet,  Is  distinguished  for  its 
•Impliclty,  precision,  and  breviiy.  It  declares  that  all  fraudulent  conveyances  of 
lands  or  cliatteU,  and  all  bonds,  suits,  JudgmeDlB,  executions,  and  contracts  made 
with  Intent  to  avoid  any  debt  or  dnty,  are  utterly  void,  as  against  the  persons  whose 
debt  or  daty  is  endeavored  to  be  avoided.  Revised  Statutes  nf  Connecticut,  1B21, 
p.  247.  The  Ohio  statute  of  ISIO,  and  the  statute  of  Illinois,  of  1S2T,  and  of  North 
Caralina,  by  the  Revised  StatoCes  of  1837,  p.  SS7,  make  all  inch  conveyances  equally 
void  as  against  creditors  and  purchaser*.  The  statutes  of  Kentucky  of  13th  Decem- 
ber, 1S20,  and  of  February  1,  IB30,  render  all  mortgages  and  deeds  of  trust,  of  real 
or  personal  property,  onleai  recorded,  vtdd  against  creditors  and  parchaaers. 

(tf)  See  i'ii/">>  !'•  M2.  In  Cadogan  v.  Kennett,  Cowp.  484,  Lord  Mansfield 
obsored,  that  the  prindpleB  and  rale*  of  the  common  law  were  ■■  strong  against 
frand  In  every  ebapa,  m  the  ttatiitei  of  18  and  87  Blla. ;  and  thoee  ttatatet  are  von- 
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equity,  concerniDg  voliintaTy  settlements  of  real  estates, 
*  441    and  the  presumptioas  of  fraud  ariaiDg  from  them,  *  are 

applicable  to  chattels ;  and  a  gift  of  them  is  equally  frandn- 
lent  and  void  f^unst  existing  creditors,  (a)  Voluntary  settle- 
ments, whether  of  lands  or  chattels,  even  upon  the  wife  and 
children,  are  void  in  these  cases,  and  the  claims  of  justice  pre- 
cede those  of  affection.  (()  y'    The  English  cases  were  extensively 

■idered  a»  only  declaratory  of  the  principle*  of  the  comntoo  law.  H«r*hall,  C.  J.,  In 
HimilloD  V.  RoMelt.  1  Cranch,  816,  lo  the  lame  point  Lord  Coke  eoniidered  th« 
•latute  of  13  Eltx.  u  dedaratary  of  th«  oommon  law.  Co.  titt  78,  »,  390,  b.  It  pro- 
teue*  to  be  «o.  Id  Norlh  Csrolina,  bj  act  of  1806,  all  gifU  of  >U*e«  are  Toid,  nnleta 
In  writing,  aisned  by  the  donor,  and  attested  bj  one  Bubacrlbing  wltneu,  and  proTed 
or  acknowledged,  and  regiatcred  within  one  jeir. 

(a)  Bayard  v.  Hoffman,  4  Johna.  Ch.  4fi0.  An  Immoral  and  cormpt  motlTs  ia 
not  eteenlial  to  render  the  act  fniadulent  ai  to  creditor!.  It  ii  conatrnctiTely  ao,  if 
it  DeceButrilj'  leads  to  the  injury  of  the  creditor.  Montgomery  e.  Ultey,  I  B.  Hon. 
167 :  Bull]  u.  Bank  of  V.  8.  in  Ch.  LoaJBiille,  Kentucky,  Augnit,  IMS  j  4  B.  Mon. 
428. 

(&>  Thii  lentiiiKnt  ii  atrongly  incnicatad  and  aententloiuly  exproiaoJ  by  CScero 
(De  Off.  1, 14).  Videndum  eat  igitur,  nt  ea  libenlitate  utamur,  qne  pro^t  amlcii, 
noeeat  nemini.    Nihil  eat  enim  libenle,  qnod  Don  idem  Juatnm.    But  tttUtmtnU  of 

■  yi  The  teat  at  to  the  Toldability  of  toI-  of  the  (htnduleot  intent     Wben    lite 

antary  conTeyanco  diflen  froni  that  aa  grantor  knowi  that  he  li  iniol*ent  at  tha 

to  tbe  roidability  of  cooreyancei  npon  time,  or  that  the  cofiTeyanee  will  make 

ooniideration  (imply  in  that  in  tbe  former  hlra  *o,  ae  when  the  oonreyaoee  it  made 

CMS  the  intent  of  ihe  grantor  alone  ia  on  tbe  ere  of  going  into  a  haaardooa  butl- 

material,  wheieaa  in  the  latter  there  moat  neat,  the  conclualon  of  fraBdnlent  intent 

be  a  concnrrent  fraudulent  intent  of  both  Is  practically  irreiiatible.   8e«  caaM  dtnd 

bnyer  and  aeller,  or  mortgagee  and  mort-  ttqrra,  n.  1 ;  Ex  parte  Rnaaell,  Vt  Cb.  D. 

gagor.    Langhton  v.  Harden,  68He.  206;  588;  QaeyrouM  ■>.  Thibodeaux,  SO  I*. 

Bearmann  v.  Van  Buren,  44  Hlcli.  4M ;  An.  Ft.  II.  1114.    The  qoeatlon  fa,  bow^ 

/nnrjolinion,  20Ch.  D.  889.  erer,  limply  one  of  fact,  to  IwdeteniiiDeA 

There  is  no  doubt  that  the  credlton  at  other  matter*  of  &ct  aro.    BtersM  w. 

whom   the  grantor  Intended  to   hinder,  Robinaon,  72  Me.  881;  Spence  v.  Dnnlap, 

delay,  or  defeat,  whether  eiiititig  or  tub-  6  I^a,  4E7.    But  in  many  ceaet  tbe  coo- 

aequent,  may  tuTe   the  conTeyanca  aet  cinalon  la  treated  at  one  of  law.    Fink  m. 

•aide.    Matthai  v.  Heather,  67  Md.  488 ;  Denny,  76  Va,  688;    Morriaon  v.  Clar^ 

Laughton   u.   Harden,   lupm;   Ex   parlt  66  TeT.  437;   Gear  v.  Schral,  67  Iowa, 

Rtutell,  10  Ch,  D.  688;  Carter  r.  Grim-  666;    Kerrigan    p.   Baotigan,   48  Coon, 

thaw,  49  N.  H.  100.    And  it  would  wero  17.    See  Bump  on  Fraudulent  Coenj- 

the  better  view  that  thia  ii  the  extent  of  ancea. 

the  rule.  Harlan  d.  Magljtnghlin,  90  Penn.         Aa  lo  what  conreyancet  are  Toluntaij, 

St.  3QS;  Jackaon  tr.  Miner,  101  HI.  660;  lee  Price  u.  Jenklm,  6  Ch.  D.  610;  RIdler 

DaTidaon  v.  Liinler,  61  Ala.  818.    But  lee  o.  Ridler,  32  Ch.  D.  74 ;  Roaber  r.  WU- 

McLane  f.  Johnaon,  4S  Vt.  48;  Bump  on  llama,  20  L.  R.  £q,  210;  Bayapoole  e. 

Fnudaleot  Conreyancea,  8d  ed.  S2L  Collini,  6  L.  R.  Cb.  228 ;  Paget  v.  Pagat, 

Tbe  main  difficulty  If  aa  to  the  proof  0  L.  R-  It.  138. 
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reviewed  and  considered,  in  the  case  of  Read*  t.  Livivgtton;  (c) 
and  the  doctrine  of  that  case  was,  that  a  voluntary  settlement  by 
a  person  indebted  at  the  time  was  fraudulent  and  void,  as  to 
existing  creditors.  The  conclusion  in  that  cose  was,  that  if  the 
party  be  indebted  at  the  time  of  the  voluntary  settlement,  it  ia 
presumed  to  be  fraudulent  in  respect  to  such  antecedent  debts, 
and  that  the  presumption  did  not  depend  upon  the  amount  of  the 
debts,  nor  the  extent  of  the  property  in  settlement,  nor  the  cir- 
cumstances of  the  party.  There  is  no  such  line  of  distinction  set 
np  or  traced  in  any  of  the  cases.  The  attempt  would  be  embar- 
rassing, if  not  dangerous,  to  the  rights  of  creditors,  and  prove 
an  inlet  to  fraud.^     The  principle  had  not  only  been  previously 

ptmmal  otattM  are  held  in  Gngl&nd  not  to  be  within  27  Elii.  c.  4;  and  a  roluntaiT 
•cttlemsnt  of  them  bj  penon*  ivt  indtUtd  at  the  tine.  It  g[>od  againit  a  lubaeqaent 
pvrchaur  for  a  valuabia  coiuldentioD.  1  Sim.  &  Sto.  816.  And  in  Bohn  v.  Uead- 
le/,  7  HaiT.  &  J.  257,  it  wa*  held  that  a  gift  (^  chatlela  bj  a  hther,  not  indebted  at 
the  time,  to  hit  child,  hj  deed,  with  a  pratmon  that  At  donor  aai  la  rtlaia  pouoMUn  and 
^mfor  life,  wai  valid  under  18  Elii.,  and  alao  at  common  law,  and  good  againit  a 
•uhaeqnent  porcbaaer.  A  gift  of  a  particular  chattel,  tbongh  the  {prer  be  at  the 
time  indebted  more  than  he  i*  worth,  baa  been  held  to  be  onl;  pietumptiTe  eTidence 
of  fraud,  and  not  neceiMril;  Toid.  Toulmin  v.  Buchanan,  1  Stewart  {Ala.),  67. 
(e)  3  Johns.  Ch.  461. 

1  Vvhalarj  CmnyaMU.  —  The  extreme  inent  of  the  wltlor*!  debt*,  tben  the  law 

doctrine  of  the  text  U  pot  nnctloDed  b;  infen  Intent,  and  it  wonld  be  the  dot;  of 

(he  lateit  Engliih  cate*.    In  Splrett  v.  a  Judge,  in  leaTing  the  case  to  the  jnrf, 

WiUowi,  11  Jur.  n.  a.  70;  8  De  O.,  J.  &  to  tell  the  jdtj  that  they  mnat  preanme 

S.  398,  Lord  Weitburj  laji  it  down  that  that  that  wai  the  iDtent.    Again,  if  at  the 

if  the  debteziiied  at  [lie  date  of  the  wt-  dale  of  the  aettlemant  tbe  penon  making 

tlement,  ami  It  ia  (bovtn  that  the  remeil}'  the   aettiemcnt   wm   not  Id  a  potition 

of  tbe  creilitor  is  defeated  or  de)Bye<l  \>y  actually   to  pay  hii   creditor*,   tbe   law 

the  exlatence  of  the  aetllement,  it  ii  im-  would  inftr  that  he  InteDded,  bj  making 

materiat  wliether  the  debtor  ivaa  or  wta  the  vuliinCary  aeitlement.  to  defeat  and 

not  aolrent  after  making  tbe  letliemetil.  delay  tlieni."    See  i.  c,  L,  R.  9  Eq.  SOS ; 

But  e*en  tliis  wu  tliouglit  ton  broad  in  Mackay  i:   Douftlax,  L.  R.  14  Eq.   100; 

Freeman  d.  Pope,  L.  R.  6  Ch.  &.38,  where  Reeae  R.  SilTer  Mining  Co.  e.  Atwell, 

the  conrt  went  Tin  nirthertlian  to  lay  that  L.  R.T  Eq.  347;  Kuhn  v.  Stanafleld,2S 

a  jniy  would  be  inilrauted  that  if  the  Md.  210;  [Boone  v.  Hanlle,  83  N.  C.  470; 

neceaaaty  eSirct  of  a  aettlement  waa  to  Weatmoreland  b.   Powell,   69  Ga.   266.] 

defeat,  hinder,  or  delay  the  creditor!,  it  But  any  preanmption  ariaitiK  ftnm  the 

waa  to  be  oonaiiiered  ai  erideni'lng  an  mere  ftct  that  the  grantor  waa  indebted 

iDt«Dtign  to  do  *o ;  OF.  in  the  language  at  the  time  of  making  the  volontary  con- 

of  tbe  Lord  Joatir'e  Oiflhn!,   "  if,  after  veyance   may   be    rebutted.      Lerow  n. 

deducting  tbe  property  which  ia  th«  anb-  Wllmarth,   0    Allen,    382  ;    Tliacher   s. 

Ject  of  the  voluntary  aettlement,  aufflcient  Fhinnej,  7  Allen,  146;  Wooraton'a  Ap- 

aTailaUe  aaaeta  are  not  left  lor  the  pay-  peal,  51  Penn.  St.  462.     And  it  ia  aaid  in 
VOL.  It. -40  [625] 
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flstaUidied  io  the  State  of  New  Jersey,  (i)  bat  it  bus  since  Iwen 
rect^ieed  by  the  Sa|irem6  Conrt  at  Mev  York,  («)  sad  by  the 
Supreme  Court  of  tbe  Uuited  States ;  and  it  prevails  equally 
in  Bevenl  of  the  other  states.  (/)    A  voluntaty  coDTeyance, 

((/)  Sen  V.  De  Hsit,  I  HaliL  4SQ. 

{e)  Jadctaa  v.  Sewird,  6  Coirea,  ST.  ^w  doctrine  of  Oe  CMe  of  Jubon  ■:. 
Stward,  M  aMtled  !■  tlw  Conrt  at  Biton,  in  8  Camo,  406,  It  dot  prcaaed  to  4kB 
■evere  extent  of  holding  ■  Totantarj  ooBTejence  abwilnlel  j  roid,  thoogh  there  be  a 
unkll  indebtodneei  at  the  titaa.  It  ii  onlj  k>  nnder  certain  circnnutancca.  The 
qoeitioD  ii  one  of  frmnd,  in  bet,  for  •  jnrj.  See  alio,  to  Ibe  same  poiot.  Jackaon  ». 
F«ck,<  Wend.  aOOi  HotAdHc  v.  Raadolph.S  DrockwArongti,  18!;  Tan  Wjek  m. 
fcwwd,  6  Paiee,  62.  Tbe  mle  im  Vcnnaol  and  PWaejlranla  k  tn  Ike  mtoe  ^eet; 
sad  indebtediKM,  at  tlw  time  of  the  rolnntaiy  NttlcBenC,  ii  oaij  pmnmptiTe  eai- 
denoe  of  frand,  and  the  concloiioo  will  depeod  upon  tbe  amount  of  die  debt,  and  tba 
eatale  of  the  aettier  and  other  drcnmitaaeee.  Bracket!  v.  Waiie,  4  Vt.  389 ;  Cbant- 
%en  r.  Spencer,  6  Watti,  4M ;  PoMen  v.  Fovten,  4  Wharton,  2T.  In  Van  Wjck  o. 
Seward,  Ohancrilor  Wilirorth  Iield,  that  if  a  parent  makea  an  adrancement  to  hU 
diOd,  and  honeatlj  and  tkirlj  letaint  In  hi*  handi  laflcient  propcrtj  to  puj  all  hit 
•Ibting  debit,  Hie  child  will  not  be  bound  to  Mbnd,  eren  tfaongfa  tbe  parent  does 
not  pa7  hit  debts  exiating  at  the  time  of  tbe  advancement  A  Toinotaij  cooTeyance 
i»  not  per  te  fVandnlent,  eren  ai  iKalntt  ctediton  to  whom  the  grantm-  waa  indebted 
at  the  data  thei«ir.    Bank  of  United  SCntei  s.  Bonsinan.  9  Paige,  626. 

W)  Sexton  D.  Wlieaton,  8  Wbeaton,  229;  Rhide  n.  I«ngwortb,  11  Id.  199: 
TbomMHi  D.  Dongherty,  IS  Serg.  &  R.  m ;  Patter  a.  Proctor,  0  Has*.  390;  Bennett 

Babcock  r.  Eckler,  34  N.  T.  028,  that  Ups  t>.  Wooeter.  36  N.  T.  4IS ;  Holmea  i>. 
wfaea  litf  more  than  enough  to  pay  exk^  Qaik,  48  Batl).  2ST ;  Alton  v.  Banisoo, 
tag  debts  U  vetalMd,  the  preennpdon  of  I..  K.  4  Ch.  622.  It  Is  latd  in  Thacher  e. 
fn«d  is  tnttdeoti;  teb«nted.  Tlut  seen«  Phtainer,  wfini,  that  a  -rolanttir  conTcjr- 
to  Iw  tbe  eorreet  rale,  aad  n«  that  of  ant«ia«»ro<dBbleasagabwt  tabseqaent 
Leri  WeMbtDT,  mipra.  Kent  *.  "SMf,  erediton  mtess  it  was  frandnlent  wben 
L.  B.  14  Bq.  1B0.  Bee  ahore,  ITS,  n.  I.  made  as  to  existing  onea,  but  it  wonM  be 
Beaidea  the  above,  oAer  case*  ntj  be  ea«y  to  thow  by  example  that  this  ii  too 
dtad  which  show  that  !t  b  fbr  the  jnr;  broad.  In  New  York  tbe  contrary  hat 
to -bd  whether  there  waa  a  (Vandnlent  bcendiatinctlj'adjTidf^.  Cases,  nietpa. 
Intent  at  not.  Pomeni7  v.  Bulej,  48  89  W.  T.  104.  If  die  senior  is  largely 
N.  H.  lia  indebted  at  the  time  of  making  Hie  settle- 
As  to  rabseqnefit  creditora,  it  It  aaM  ment  and  beonmea  imotrent  thortl j  after- 
■B  Splrett  V.  Willows,  ti^irs,  tliat  thej  wardt,  it  ha*  been  thought  to  be  enoagh 
most  show  either  that  the  rolonUiy  con-  to  tovalidate  die  settlement,  or  at  least 
vejance  was  made  with  expi««t  hiipnt  to  throw  the  bmden  on  tbe  settlor  to 
to  delay,  hfaido-,  or  defraoJ  creditors,  or  npliold  it  Croesley  v.  Elwotthy,  L.  K. 
that  after  the  eettlement  the  setttor  had  12  Bq.  IBB;  Madtay  o.  DoogUs,  I^  B. 
not  snffldeiit  meant,  or  reasonable  ex-  14  Bq.  106 ;  Towntend  e.  Weetaeott  3 
peetatko,  of  being  able  to  pay  his  Aen  Bear.  S40.  So,  if  some  of  the  debts  due 
exutfng  debts,  Aat  b  to  m;.  wat  rednced  at  the  execution  of  Ae  deed  remain  doa 
to  a  atata  of  f  molveney.  In  which  eaae  the  when  tbe  Ull  is  ffled.  Jenkjn  r.  Tanglian, 
law  inCar*  the  frandnlent  intent  Tbcmp-  8  Drvw.  419,  4SG;  Crottley  r.  Blworfhy, 
■on  V.  Wcdwter,  4  Dnw.  ttS.    See  FUl-  n^pna. 
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if  *  roads  'witti  d'auduknt  views,  would  seem  to  be  Toid    *  442 
even  b&  to  subsequent  creditors;  but  not  to  be  bo,  if  there 
VM  BO  fraud  io  &ct.  (a) 

«.B«dfoid  Bank,  11  id.  421  j  Mbkitb  b.  Djm.t  Qroenl.  62;  BadnAl  v.  Tem«d»ll, 
1  irConl,  SST;  O'Daniel  t>.  Crawfonl,  4  Dev.  (N.  C.)  Ifi7;  Huuoa  v.  BackDer, 
4  Dmm  (K7.),  364;  lOlli  v.  Usnii,  1  BoBoiHi'*  Cli.  4n.  Id  Rodoal  ■>.  Wilder 
<4  HcCotd,  SM),  it  wu  haU  tbtf  >  TOloDttrr  deed  In  Urot  at  oife  nr  ohBtbMI 
*ru  Tftlld  kgainit  inbaequsnt  pnrchwen,  witti  notioe ;  bnt  it  «m  void  ai  to  eiiiliiiy 
creditor*,  if  tlie  donor  wu  *t  tlie  lame  time  lar^j  indebted.  To  the  nme  purpow 
it  *ru  dneided  in  the  Court  of  Appesli  in  South  CsroUns,  In  I8S0,  Id  Howard  ■>. 
WtUJsina.  that  a  Tolnnlarj  gift  to  a  child  wai  not  neceaaarilj  void  at  to  exiiting 
«r«<ttlon,  M  it  loaaU  Jtpatd  upon  dmnutnEtj ;  and  that  a  toIudImt  gift  ta  a  ofaitd, 
if  Made  twM  JUh,  would  be  itood  t^ptinat  aabeeqaent  oredibm,  oTen  vitbont  notic* 
of  it ;  and  that  the  fioaaenion  b;  the  donor,  if  the  donee  be  a  child  reaiding  with  the 
parent  wai  not  to  be  deemed  a  badge  of  fraod.  Carotlta  I«w  Jomwat,  No.  I,  p. 
231 ;  1  Bailor,  676,  a.  c  A  Ter7  inoonildeiBble  aoMMUit  ot  debt  ntktlng  «t  tiie 
time  wDOld  Dot  affect  Qte  gift  u  to  exiiting  tavdilen.  Vb.  686,  note.  Jl'BlwM  v. 
Sutton,  X  id.  ISB.  Such  a  gift  i*  good  even  againit  enbaeqaeBt  cMditon,  with 
notice,  tbmgh  the  donor  retaina  poatmion.  Madden  >.  Day,  1  Bailey,  6BT ;  Cor> 
dei7  >.  Zedr,  2  id.  306.  The  1!agUah  eonrt*  •ran  now  inclined  to  be  ai  indnlgent 
aa  any  of  &e  oeorlt  in  thia  comtij,  lor,  from  the  langnage  of  the  Jodgea  of  the 
K.  B.,  bi  llw  caw  of  Sheaia  >.  Bogen,  8  B.  *  Ad.  SOS,  we  ai«  led  to  Infer  that  (he 
par^  moat  be  Indebted  at  the  time  to  the  extent  of  inaolTency,  to  render  hi*  conve;- 
mm  bsndnlent  within  the  ihrtute  oi  13  EUc  e.  6.  Id  UjMMwhveetla,  h«  need  onlj 
to  be  4ttplt  indebted,  and  not  to  the  eatenl  of  ineolvencj.  Farkmaa  v.  Welch,  19 
Pick.  SSI.  Tlw  N.  T.  Reriwd  St*tntea  (ii.  1ST,  aec  4)  have  Mlaxsd  the  Urictnee* 
of  the  docMliie  in  the  text  ■■  to  Toluntary  gifU  and  00D»e7aace«,  b;  decUraig  that 
no  cotiTtyance  or  chai^  (and  the  pro*i«ion  an>llee  eqiMU7  to  land*  and  dMtttale) 
ehonld  be  adjudged  frandolent  •«  agaiaat  credhora  or  parcluuer*,  mUi/  «  tJu 
gromid  Uiat  it  ncu  not  foanded  am  a  valwiiie  amndvaicm.  In  LonialBna, «  deed  canuot 
tie  Mt  aaide  a*  fraadoleert  by  a  ereditw,  who  beconea  each  ejtcr  the  dale  nf  tlie 
•lieneiiaD,  ntdet*  it  be  proved  to  ha*e  been  made  with  en  intention  to  defraud  fntnre 
cnditor*.  Be«Mr  d.  Black,  IT  Uartin  (La.),  96.  la  FarkMKn  *.  W^h,  19  Hok. 
,m.  it  «M  held  ^Mt  a  oonreyance  nnder  the  18th  BUt.  c  9,  made  npoo  a  aeeTet 
itmat  and  with  fnndoleat  intent,  jsMy  be  aTddDdl9''w6a(fHantaa  well  aa  bjprvrioM 
^reditora. 

\<t)  Reade  v.  liyingaton,  S  Johni.  Ch.  601,  602;  BesDOtt  t>.  Bedfoid  Bank,  11 
aiaaa.  4S1  j  Damon  v.  Bryant,  2  lick.  411 ;  Howe  t.  Ward,  4  OraenL  lU;  Sexton 
itr.  WfaeatoD,  B  Wbealon,  220;  Hinde  v.  Longworth,  II  id.  199;  Bentoa  e.  Jmea, 
.8  Conn.  ia&  TaUdily  ii  never  giren  In  England  to  a  •ettlenwut  wtwre  the  party  wae 
largely  indebted  at  the  time,  and  inbaeqnent  creditor*  have  applied  for  relief.  H 
'the  deed  be  aet  atide  ai  fraudulent  agatnit  ct«ditan,  anbaequent  oreditara  are  let  in. 
Bichardaon  d.  Smcllwood,  Jae.  &6B.  Mr.  Jnatioe  8tory,  in  hii  Comneiitarie*  on 
Bqwty  Jnriapmidence,  861,  drawe  the  conolnaion  ai  to  the  opinion  of  the  nuuter  nf 
the  Kdla  in  the  caee  last  cited,  that  indebledneaa  at  the  time  »ea  a  drcnmatance 
imenmptive  of  a  ftandnlent  intent  Thii  ieaned  commentator  haa  eiuunined  the 
antbodtiea  on  tbe  queetion  (Comm.  SdS-SaO)  very  criticaUy,  «nd  he  comea  to  the 
CODClndon  that  the  doctiine  tn  the  oaae  of  Baade  e.  LiVingaton  i*  jtrKfMBin  jana  ; 
and  he  evidently  aettle*  down  npon  the  conclnaloQ  nnder  the  elatnte  of  IS  BBa.,  that 
mere  indebtedneM  at  the  tlnie  would  not  per  w  eetablltb  tk«t  a  v«lniiai7  oonvey- 
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It  has  been  said  by  the  elementsry  vriteis,  (i)  that  the  statute 
of  13  Eliz.  does  not  extend  to  voluntary  settlements  of  property 
which  a  creditor  could  not  reach  by  legal  procesa  in  case  no  settle- 

ment  had  been  made,  such  as  choses  in  action,  money  in 
"443  the  funds,  &c. ;  and,  therefore,  that  a  volontary  *settie- 

ment  of  that  species  of  property  must  be  good  agaiost 
creditors,  even  if  made  by  an  insolvent  debtor.  The  diEQcalty  of 
reaching  that  species  of  personal  property  was  discussed  and 
considered  in  the  case  of  Bayard  v.  Soffman.  (a)     The  cases  were 

■noe  WM  void,  eren  m  to  sxiattnif  creditora,  aokM  the  other  clTCQOMtsDaei  of  the 
cue  jwf^  encixd  a  prnnmptan  i^  fiwtd,  iKtwd  nr  cimltmtXvi>t,fnm  At  ceitdilien,  tbatie, 
and  raiJc  of  the  partit*,  and  lAt  dind  ttadttKy  of  the  ODnEwynwsi  lo  iRpair  llu  rightm  of 
crtdiion.  I  hare  no  doubt  that  thU  1i  the  tendency  of  the  decidoDt  botb  in  Eoglaiid 
■nd  Americm,  and  that  tile  condnuoni  of  traad  are  to  be  left  ai  matter*  of  ttel  to  a 
common  jury.  The  doctrine  in  Beade  r.  LlTlngitoD,  and  of  thoM  Bngliib  chaaeel- 
lurt  on  whom  it  reated,  ia,  ai  I  Brefttly  fear,  too  item  for  the  preMDt  timet.  If  tlie 
vreditor'a  claim,  at  the  time  of  the  Toluntarj  canTeyaQce,  reated  Id  nnliquidatod 
damagea  for  a  tort,  which  had  not  been  then  aacertained  and  made  certain  by  ■ 
judgment,  yet  he  ia  entitled  to  the  benefit  of  hi*  character  a«  a  creditor,  at  agaimt 
tba  coDTeyance.  Fox  v.  Hilli,  1  Conn.  296 ;  Jackaon  r.  Myera,  18  Johni.  42&  Id 
Van  Wyck  n.  Seward,  In  the  Court  of  Error*  of  New  Tork,  In  1887  (18  Wmd. 
lt9S,  40&),  the  free,  loand,  and  elsrated  reflection*  of  Hr.  Jnaliiw  Bnnaon,  on  the 
doctrine  in  Reade  v.  LiTin^titon,  and  in  Jackson  f.  Sewaid,  G  Cowen,  S7,  which  fol- 
lowed it,  are  delirered  with  elejpince  aod  itrenglh.  Be  think*  that  the  preinmpdon 
of  a  ftandnlent  intent  may  be  and  ought  lo  be,  in  caaei  of  that  kind,  an  inference  of 
law  ;  and  he  doe*  not  conatme  the  case  in  8  Cowen,  408,  as  contradicting  that  prin- 
ciple, bat  conclude*  that  the  conrt  had  not  adranced  a  aingle  itep  toward*  denying 
the  doctrine  of  legal  frand,  a*  laid  down  in  Reade  e.  LiTingaton. 

In  noting  the  TacilUtiog  and  contradictory  deciuon*  on  the  point  of  the  validity 
of  Tolnntary  gift*  and  conreyance*  of  property  by  peraoo*  indebted  at  the  time,  it  1* 
painful  to  perceive,  in  m  many  Initancea,  tlie  tendency  to  a  lax  doctiine  on  Dm  sub- 
ject. The  relaxation  gori  to  destroy  con*erTatiTe  principle*,  and  to  commit  tonBd, 
wholeaome,  and  *lem  mie*  of  law  to  the  popular  diipoial  and  unliable  judgmant  of 
jurora.  The  *ery  able  decision  of  the  Supreme  Conrt  of  North  Carolina,  in  Decem- 
ber, 183S,  lo  O'Danlel  v.  Crawford,  4  DeT.  (N.  C.)  197,  ntandi  out  firmly  oppoied  to 
thia  etMrradng  Inflrtnily.  It  ha*  eatabllihed  by  argument  and  authority,  retting  on 
the  Boundest  foundationa,  the  rule  that  no  voluntary  conreyance  of  property,  even  to 
a  child,  will  be  upheld  to  defeat  any  creditor  exl*ttng  at  the  time,  however  small  tha 
amannt  of  the  demand.  It  waa  well  obserred  that  there  Is  not  an  English  raaa  tn 
chancery  to  *a*tBia  the  gilt  tn  auch  a  caae ;  and  this,  I  think,  waa  fully  thown  in  tha 
review  of  the  cate*  in  R«ade  b.  Livingaton,  mentioned  In  the  text. 

[6]  Atherley  on  Marriage  Settlementa,  220;  Roberta  on  Fraudulent  CooTeyaocea, 
421, 422.  Hr.  Jnttlce  Blory,  In  hi*  Comm.  on  Elquity  Jurisprudence,  361,  lays  tbat  tha 
English  doctrine  baa  at  length  aettled  down  In  ttror  of  the  proposition,  that  in  order 
to  make  a  voluntary  cmreyance  void  aa  to  creditora,  eilber  existing  or  anbseqnent, 
it  i*  Indiipenaable  that  It  should  tranafer  proper^  which  would  be  liable  to  be  taken 
in  execution  for  the  payment  of  dehU. 

(a)  4  John*.  Cli.  460. 
[628] 
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found  to  be  contradictory,  and  the  qaestion  unsettled ;  but  there 
appeared  to  be  much  good  authority  and  much  strong  reatioii  for 
the  opinion  that  personal  property,  not  tangible  by  execution  at 
lav,  could  be  reached  by  the  asrastance  of  a  court  of  equity. 
Without  such  assistance  there  vould  be  great  temptations  to 
A^udulent  alienations ;  and  a  debtor  under  the  shelter  of  it  might 
convert  all  his  property  into  stock,  and  settle  it  upon  bis  &mily, 
in  defiance  of  his  creditors,  and  to  the  utter  subversion  of  juutice. 
In  Spader  v.  i><n;u,  (6)  the  Court  of  Chancery  asasted  a  creditor 
at  law  to  reach  personal  property  which  the  debtor  had  previously 
csonveyed  away  in  trust.  That  case  was  afBrmed  upon  appeal ;  (c) 
and  the  langu^e  of  the  Court  of  Errors  was,  that  the  Court  of 
Equity  would  assist  a  judgment  creditor  at  law  io  discovering  and 
reaching  personal  property  which  had  been  placed  in  other  hands ; 
and  that  it  made  no  difference  whether  that  property  cousisted 
of  ehotet  in  action,  or  money,  or  atoek.  This  disposition  of  the 
courts  of  equity  to  lend  assistance  in  such  cases  was  afterwards 
checked  by  the  argument  and  opinion  in  Donovan  v.  Finn,  (d) 
where  the  chancellor  held  that  the  doctrine  of  equitable  assist- 
ftuce  to  a  judgment  creditor  at  law,  to  enable  him  to  reach  choses 
ill  action  of  his  debtor,  was  to  be  restricted  to  special  cases  of 
fraud  or  trust ;  and  that;  without  some  such  specific  ingredient, 
the  case  was  not  of  equitable  jurisdiction,  (e) 

(6)  6  id.  880.  Thi«  dediion  ia  Bpwler  c.  D>tIi  -hud  important  tnflneiKw  on  tha 
JnitepnideiiM  of  Mew  Tork,  twd  maj  be  ci»uJdet«d  a*  the  origin  and  foundation  in 
tbif  tovnttj  of  the  a^lor't  till,  to  (apply  the  inelDuacy  of  the  execntton  at  law, 
which  ha*  made  anch  a  coniplciioiH  flgnra  in  (be  lubaeqnent  bnitneat  and  pmetlca 
fadiaiic«r7. 

{e)  aO  John*.  664.  (d)  1  Hoplc.  69. 

(a)  The  &igli«h  equity  jnrikllctioa  wonM  Mem  not  to  be  carried  beyond  the  doc- 
Iriiw  in  the  ca*e  of  Doooran  d.  Finn  (Otiey  r.  Llnei,  T  Price,  Bich.  974) ;  bnt  tlie 
N.  T.  BeTiaed  Sutate*.  IL  173,  »ec  88,  hare  fortunately  carried  to  the  fall  extent  tb« 
prindpie  dedaied  tn  Spader  r.  DatIi,  and  siTso  jarlidlctlon  to  tfae  Conrt  of  Chancery 
to  aatiafy  d«At*  at  law  aid  afdrbl*  dw  la  Ike  ilefaidaM,  or  Magi  n  nctiM,  or  prtp^f  itkl 
httnutfiridmttlaAjienfaem  at  law  lis*  been  returned  nii^  iiiita,  and  the  remedy 
atUwAaiM.^exl»aited.  InTappan  b.  Eran*,  UN.  H.  Sll,  the  power  of  the  Conrt 
of  ChanoeTT  to  reach  choaea  in  action,  In  aid  and  Mtkftction  of  a  Judgment  at  iaw 
after  Ibe  remedy  at  lav  ha*  been  axhauted,  it  diacnaied  and  eitabiiahed  in  the  dear- 
eetmanuer;  and  the  assistant  ricfr^hanceUor,  in  Storm  v.  Waddeli,  8  H.  T.  Leg.  Ob*. 
ST8,  [3  Saitdfl  494,)  showed  alio,  very  satUfactorily,  that  long  befbre  the  cate  of 
Bpad«r  v.  Darls,  it  was  settled  law  that  an  anistiilled  execntion  cicdilor  had  a  right 
to  raaort  Io  chancery  to  compel  payment  of  hi*  Jndgment  debt  ont  of  equitable  Inter- 
eat*  and  thing*  in  actloD  of  the  jmlgment  debtor.  A  creditor's  bill  will  lie  in  chancery 
to  ctdlect  a  ptiblk  tax  amwied  out  of  the  equitable  interest*  and  chote*  In  action  of 
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»  444  «  2.  aatm  Omuaa  ifortia.  —  Gift»  cauM  mortU  have  been 
a  iubject  of  veiy  frequent  and  extensive  ducussion  in 
the  English  courts  of  equity.  Such  ^ts  are  ooaditiooal,  liko 
legaciefl  ;  and  it  is  eaaeutial  to  tbem  tiiat  the  donor  make  them  in 
he  hut  illoeas,  or  in  «ODtemp]ation  and  expevtation  of  death ; 
and  with  reference  to  their  effect  aftfir  his  death,  they  are  good, 
DOtwitiiBtaDding   a  previous  will ;   and   if  be  recovers,  the   gift 

B  defendant,  on  tbe  coUector't  retornof  uoTitible  property  on  irhlutt  to  Istj.  Snp«r- 
viaon  of  Albin;  Co.  v.  Dumil,  0  PdRs,  IBS.  So,  ia  Ohio,  ErnLoekj,  Hidiigao, 
Georgia,  PsniMj'ltaiiiai,  Tennenee,  Hiwiuippl,  aiid  probablj  io  other  itatea,  •  Jadg. 
inent  creditor  ii  suthorued  bj  itatote  to  lelze  and  lell  □□  eiecutton,  or  opplj  tot  th« 
■id  of  chancer;  powers,  to  reach  chotei  in  action,  itock,  prDperty,  or  monej  bi  the 
handi  of  third  penon^  or  volaatary  auignee*,  ohaii  the  debtor  hM  not  property  aoF- 
OciaBt  to  latltfy  the  jadfrnsot,  which  can  be  reached  bj  Kpcntion,  and  the  remedj 
at  law  hu  been  eibaaited.  Under  that  aaaiatance,  equitable  intereiU  and  cboee*  In 
■ctioo,  and  intereat  in  joint-itock  companiei,  ma;  be  made  Biibject  to  the  payment  ot 
judgments  at  law.  Statute!  of  Ohio,  1831 ;  Act  of  TeMiciice.  1838;  Ac-t  of  Kentucky, 
February,  1S28;  Aot  of  Oeorgia,  1822;  Pordon'a  Dig.  86^  S}\,  873;  Statntee  of 
Connecticnl,  1S3S,  p.  65 ;  Hubbard,  ib.  28 ;  Wright  n.  Petrie,  1  8m.  &.  M.  Ch.  (Hiu.) 
282,  296;  C.  C.  U,  S.  for  Micliigan,  October,  1841,  where  the  court  naatained  on  de- 
murrer a  creditor'i  bill  In  chancer;  agalnit  choaea  in  action,  Ac  freeman  r.  Hicliigan 
Suie  Bank,  Walker,  Ch.  (Mich.)  68.  In  New  Mampahire,  bank  Mice  may  be  attached 
on  meane  procen,  and  wild  <m  execution.  Spencer  e.  BhuedeU,  1 N.  H.  108.  Honey 
ma;  belevled  on/m'/nniu.  I  Bailey  (S.  C),  89;  12  Johns.220.  So,  In  New  York, 
bank  bilU  and  other  eTidencei  of  debt,  iisued  by  any  moneyed  coloration,  or  by  the 
gOTernoieat  of  the  United  Statea,  and  circulated  ai  money ;  and  in  Coaneoticut  all 
oorporate  itock  may  be  leriad  upon  and  tiAi  under  eieeution  at  law  without  recoune 
to  chancery,  N.  T.  Reviaed  Statutes,  ii.  366 ;  Berlied  Statutes  of  Connecticut,  1821, 
The  New  Toric  provision  la  ohanceiy  extends  to  property  md  ttitngs  in  action  held 
In  tnut  fi>r  the  debtor,  with  tlie  exception  of  such  tmsU  a*  taut  been  ertaitd  bs,aitd^ 
Jkndt  (0  Ud  in  truft  proemding  Jnm  teat  othrr  person  Am  tAg  df/mdant  kimuif.  Ib.  17^ 
eeo.  88,  39.  VirU  afia,  Ir.  430.  In  Kentucky,  by  statDtes  of  1821  and  1828,  eqnWes 
of  redemption  were  made  subject  to  sale  on  execution.  In  Maryland,  equiiahU  aslatM 
are  liable  to  sale  BQderayi. /a.  In  the  same  manner  that  legal  estates  are.  MeHeoben 
e.  Harman,  8  QUI  £  J.  68.  Bat  In  North  Carolina  choeea  In  action  oauuot  be  leadiad 
by  tJLfii.  at  law,  nor  by  ■  court  of  equity.  Pool  k.  01ov«,  2  Ired.  129 ;  Doak  w.  Bank 
of  the  Stale,  9  id.  8-7).  Nor  in  New  Jersey  can  trust  esMtea  be  aold  on  ««ai.inia«. 
The  statute  of  29  Clias.  II.  c.  8,  oo  that  point,  has  not  been  adopted  in  New  Jwa^y. 
No  eqnitaUe  interest  eso  be  lericd  oo  and  sold  on  execution  M  law.  Disboiongh  e. 
Ontcalt,  Baston,  Cb.  (N.  J.)  SOB.  In  Bartend,  an  equitable  intereat  I*  not  salabb 
under  a^  fa.  Scott  e.  Scholey,  8  Eaat,  467 ;  nor  does  a  eourt  of  equi^  ooasidar  a 
judgment  or  execution  at  law  as  binding  a  mere  equitable  interest  See  Bogart  b. 
Peiry,  1  Johne.  Ch.  66 ;  Hendridu  t,  RoUnaon,  3  id.  SIS ;  Disborough  *.  Outoalt,  ■&>' 
s^pra;  Ifeti»r  11.  Beale,  4  Leigh,  SOT.  President  Tucker  was  inclined  to  the  dootrine, 
in  Bayaid  v.  Hoffman,  4  Johns.  Cb.  4M),  that  where  a  creditor  was  lo  ptusMI  ot  hi* 
demand,  and  the  debtor  transfers  bis  ohose*  in  action,  etooka,  tc,  to  tmsteea  for 
his  benefit,  the  creditor  would  be  entitled  to  be  asiiMed  in  equity.  In  Qeorgia,  aa 
eqtiltable  interest  or  a  dlstribuliTe  ibare  ta  not  subject  to  a  sale  on  aMoaUM.  Colraid 
«.  Coxe,  Dndhy.  00. 
[680] 
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beeomes  void,  (a)  The  apprehension  of  death  mftj  arise  from 
iofirmtey  or  old  age,  or  irom  external  and  anticipated  danger.  (&) 
The  English  law  on  the  subject  of  this  species  of  gift  U  derived 
vholly  from  the  civil  lav.  Justinian  vas  justly  apprehensive  of 
baud  in  these  giftB,  and  jealous  of  the  abuse  of  them,  and  ho 
lequired  them  to  be  executed  in  the  presance  of  five  witnesses. 
We  have  not  adopted  such  precantiona ;  though  it  has  been  truly 
daclared  that  such  donations  amount  to  a  revocation  pro  tanto  of 
wntt«i  wills ;  and,  not  being  subject  to  the  forms  prescribed  for 
nunoupative  wills,  thej  were  oi  a  dangerous  nature.  By  the 
civil  law,  they  were  reduced  to  the  similitude  of  legacies,  and 
made  liable  to  debte,  and  to  pass  for  nothing,  and  to  be  returned 
if  the  donor  recovered  or  revoked  the  gift,  or  if  the  donee  died 
first.  («)  It  was  a  dbputed  point  with  the  Roman  oiviliauai 
whether  donaUoos  oouaa  murtit  resembled  a  proper  gift  or  a 
legaciy.  The  final  and  correct  opinion  was  established,  that  a  gift 
imUr  nvo*  waa  irrevocable ;  but  that  a  gift  eaiua  mortit 
was  conditional  and  revocable,  and  of  a  *  testamentary  *  445 
diaracter,  and  made  in  apprehension  of  death,  (a)  The 
first  case  iu  the  English  law,  on  the  subject  of  gifts  causa  nwrtii, 
was  that  of  Jonet  v.  Selbjf,  in  1710,  (6)  in  which  the  lord  chaa- 
oellor  ruled,  that  a  donatio  eauta  mortit  waa  subetantially  a  will, 
with  a  like  reToeable  character  during  the  life  of  the  donor. 
Afberwarda,  in  jDrury  v.  Smith,  (o)  a  person,  in  his  last  sickness, 

la)  6«inb.  16;  Dmry  b.  Smith,  1  P.  Wmi.  4H;  Blount  v.  Borrow,  1  Te*.  Jr. 
840;  8irL.Shadvell,fiiEdirard*i>.  Jonet,  TBim.  S3G;  i.  o.  1  Hjl.  & Cr.  386 ;  WeU« 
w.  Tnekw,  S  BUumj,  M6.  In  NlcholM  «.  Ad>mi,  2  WlMrtDd,  IT,  it  wu  beld  not  to 
be  indiipCDMble  to  ft  TtUid  dcnolM  tauta  mortu,  thU  it  ihould  be  made  in  ecfremu,  like 
k  nnncapeXiTe  wiU.  The  chief  jnitice  deflned  It  to  be  a  conditional  gift,  depending 
on  the  contingency  of  expected  death,  and  that  It  «ai  defeaatble  by  rerocatlon,  or 
d^Terance  from  the  peril.  To  ooniUtnte  a  dnmlM  amaa  marlu  the  circnaMUMOM 
nott  be  inch  ai  to  ebow  tbftt  the  doeor  Intended  the  gUt  to  take  eSect  If  be  (honld 
die  ibortly  ef  terward*,  bat  that  if  be  ihonld  recoTer,  the  thing  thonld  be  rettored  to 

(&)  Dig.  3B.  6,  tM.  8,  4,  6,  e. 

(c)  but.  2.  7.  1.    Code,  8,  67.  4. 

(a)  Dig.  89.  0.  2,  and  27 ;  Init.  2.  7.  1.  Vtdt  Dig.  lib.  39,  th.  &,  A  ZtewtuMOiu, 
and  tit.  e,  Di  Mortit  Cavta  Donatimibiu,  for  the  Bomtui  law  at  large  on  the  ««yject. 
Bj  the  Lex  Chkcla,  A.  U.  C.  6fiO,  ■  donadoB  above  EOO  mUJ  wm  not  vkUd,  uleu 
■eeonpanfed  with  delirery. 

(ft)  Free.  Id  Ch.  800.  In  Hainbroeka  «.  SfamaoM,  4  Rjueell,  25.  It  waa  loft  aa  a 
donbtAd  p^nt  wbetiier  a  donaUa  awrfu  eaata  be  avoided  by  the  making  of  a  inhaa 
qnent  will. 

(c)  1  P.  Wmi.  401. 
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gave  a  one  hnndred  poand  bill  to  a.  thitd  peiwm,  to  be  ddtvend 
to  the  donee  if  he  died ;  and  this  waa  held  to  be  a  good  gift,  and 
Lord  Uardwicke  snbseqnently  ((2)  approved  of  that  decisuw. 
Id  LtoBton  t.  Lawton,  (e)  and  in  MUUr  v.  MUUr,  (/^  a  delireiy 
to  the  wife  as  donee  waa  held  good ;  but  in  the  last  ewe  it  was 
held  that  a  note  of  hatd  not  pajabte  to  bearer,  and  being  a  mete 
choie  in  action,  to  be  sued  in  the  name  at  the  executor,  did  not 
pans  by  delivery,  or  take  effect  as  a  gilt  eauta  morti*.  (g)  The 
delivery  of  bank  notes,  which  drcalated  as  cash,  was  held  at  the 
sune  time  to  be  a  valid  donation ;  and  tbe  same  point  has  been 
since  establiiihed.  (A) 

But  the  case  of  Ward  v.  Turner  (€)  was  that  io  which  the 
whole  doctrine  was,  for  the  first  time,  folly  and  piofonndly  ex- 
amined in  tbe  English  Coort  of  Chancery  ;  and  Lord  Hardwicke 
gave  to  the  subject  one  of  his  most  elaborate  and  learned  investi- 
gatiooa.     He  held  that  actual  delivery  was  indispensable  to  the 

validity  of  a  gift  eatua  mor^  and  that  a  delivery  to  the 
*  446    donee  of  reoeipts  for  Sooth  Sea  annuities  '  was  not  sofficieot 

to  pass  the  property,  though  it  was  strong  evidence  of  the 
intent.  The  delivery  of  tbe  receipt  was  not  the  delivery  of 
the  thing.  He  examined  very  accurately  the  leading  texts  of  the 
dvil  law,  and  the  commentators  on  the  point;  and  concluded, 
that  thoi^h  the  dvil  law  did  not  require  absolute  delivery  of 
possesion  in  every  Idnd  of  donation  «inMa  ntorUa,  that  law  had 
been  received  and  adopted  in  England,  in  respect  to  those  dona- 
tions, only  BO  £u  as  the  donatitms  were  accompanied  witli  actual 
delivery.  Tbe  English  required  delivery  throughout,  and  in 
every  case.  In  all  Uie  chancery  cases,  delivery  of  tbe  thing  was 
required,  and  not  a  delivery  in  the  name  of  tbe  thing.  In  Jonet 
V.  Sei&]/,  a  symbol  was  held  good ;  hot  that  was  in  snbetance  the 
same  as  delivery  of  tbe  article,  and  it  was  the  only  case  in  which 
sacb  a  symbol  had  been  admitted.    DelJveiy  of  a  symbol  in  the 

(<0  SAlk.S14. 

(•)  1  P.  Wnw.  HO. 

{/)  3  id-  »M. 

(f)  TIm  MSt  point  MtlMtbilimerr  MDtarwMdtcided  the  MBB  war,  in  Bnd- 
hj  ■■  HoDt,  &  Gill  a  Jobn*.  64,  fn  tbe  can  at  a  fnmimorj  oote  peTabk  U  ttw 
kwband't  ocdw.  It  woold  ban  beoi  otheniaa  it  Oa  aota  kad  bcea  p^fabla  to 
baanr. 

(A)  HUl  V.  Cb^Maan,  3  Bra.  C  C  SU. 

(■')  S  Taa.  Ml. 

[632] 


^d  by  Google 


LXCr.   XXXVIII.]  OF  PKBSOMAL  raOPEHTT.  *447 

name  of  the  article  was  not  sufficient.  The  deliveiy  of  the 
receipts  was  merely  legatory,  and  amounted  to  a  nuDcopatiTe 
will,  and  was  a  breach  of  the  statute  of  frauds. 

Symbolical  dehvery  is  very  mucli  disclaimed  by  Lord  Hardwicke 
in  this  case,  and  yet  he  admits  it  to  be  good  when  it  is  tantamount 
to  actual  delivery  ;  and  in  Smith  v.  Smith  X^)  it  was  ruled,  that 
the  delivery  of  the  key  of  a  room  containing  furniture  was  such  a 
delivery  of  possession  of  the  furniture  as  to  render  the  gift  causa 
morti*  valid.  C.  J.  Oibbs  said  that  was  a  confused  case ;  bat 
the  efficacy  of  delivery,  by  means  of  the  key,  was  not  a  question- 
able fact. 

The  doctrine  of  this  species  of  gift  was  aftwwards  discussed 
with  abiUty  and  learning,  in  Tate  v.  HUbert.  (h)  Lord  Lough- 
borough pressed  the  necessity  of  actual  delivery  to  the  efficacy  of 
such  gift,  except  in  the  case  of  a  transfer  by  deed  or  writing. 
He  held,  that  where  a  person,  in  his  last  siokiiess,  gave  the 
donee  his  check  on  his  banker  for  a  sum  of  money,  payable 
to  bearer,  and  he  died  before  it  was  realized,  *  it  was  not  *  447 
good  as  a  donatio  eauta  mortis;  for  it  was  to  take  effect 
presently,  and  the  authority  was  revoked  by  hia  death.  He 
likewise  held,  that  where  the  same  person,  at  the  same  time,  gave 
to  another  donee  his  promissory  note  for  a  sum  of  money,  that 
was  not  good  as  such  a  gift,  for  it  was  no  transfer  of  property. 
So,  where  a  person,  supposing  himself  to  be  in  his  last  sickness, 
caused  India  bonds,  bwik  notes,  and  guineas  to  be  sealed  up 
and  marked  with  the  name  of  the  donee,  with  directions  to  have 
them  delivered  after  his  death,  and  still  retained  possession  of 
them,  it  was  held  (a)  that  there  was  no  delivery ;  and  the  act 
was  void  as  a  gift  eauaa  mortia ;  for  there  must  be  a  con- 
tinuing right  of  possession  in  the  donee  until  the  death  of  the 
donor,  and  he  may  revoke  the  donation  at  any  time  before  his 
death,  (i)  1 

The  cases  do  not  seem  to  be  entirely  reooncilable  on  the  sabject 

(a)  Str.  066. 

{h)  S  Vu.  Jr.  Ill :  «  Bto.  C.  a  386. 

(a)  Bonn  v.  Ibrkhmm,  7  l^nnt  XM. 

(&]  Hawktiu  V.  Blewitt,  !  Eip.  063,  «.  p.  In  the  cmc  of  The  Bomaa  Catlxdlo 
Cboich  p.  Hillsr,  n  llartin  (Ll),  101,  it  wm  held  tlut  k  legMj  of  to  rnncfa  monar 
In  a  dnwar  wai  00I7  good  tat  Um  •nm  (bond  tbera  at  tbe  death  of  tbe  teatator. 

1  See  448,  D.  1. 
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of  donationa  of  cboees  in  actioD.  A  deliveiy  of  a  note,  as  we 
have  seen,  vas  oot  good,  because  it  waa  a  mere  cbose  in  action ; 
and  yet,  in  STtellgme  v.  BaHy,  (e)  the  ^ft  of  a  bimd  comm 
mortx*  waa  held  good,  and  paaeed  an  equitable  interest ;  ud 
Lord  Uardwieke  afterwmds,  in  tbe  groat  caae  of  Ward  v.  Turner, 
said  be  adhered  to  that  decison ,  and  the  same  kind  of  gift,  as 
well  aa  tbe  gift  of  a  promiaaory  note  oauM  .-aortu,  has  been  held 
in  this  country  to  be  valid.  Tbe  ditftinction  made  by  Lord  Hard- 
wichfl  between  bonda  and  bills  of  exchange,  promiasory  notes, 
and  other  choaea  in  action,  seems  now  to  be  exploded  in  this 
country,  and  they  are  all  considered  proper  subjects  of  a  valid 

donation  eauaa  mortia  as  well  an  mW^t  tx'vof.  (<f) 
*  448        *  By  tbe  admirable  equity  of  tbe  civil  lefw,  donations 

eauMa  mortis  were  not  allowed  to  defeat  tbe  just  clainu  of 
creditors ;  and  they  were  void  as  against  them  even  withoat  a 
fraudulent  intent  (a)    It  ia  equally  the  language  of  the  modem 

(e)  8  Atk.  S14. 

[di  WiU«  R  Tnckar,  3  BimMgr,  800;  Botdmiud  p.  Stdlinger,  16  Me.  439;  Wriifat 
V.  Wright,  lCow«o,  698;  ConiUnt  v.  Scbnyter,  1  Pllge,  318;  Parker  e.  Emencia, 
(jap.  Court  (n,  T.),  1846;  Tlie  Law  Beporter  for  Jane,  1840;  Bnuumi «.  BniMon, 
Heig«(TeiiD.),  OO;  Fliriah  v.  StMie.  14  Ptck.  207.  Thi*  iMt CMe  ovcmlw  tbi  qm 
froin  CowQB,  10  far  H  it  ^ipliei  to  (lie  donor**  own  promiawry  nota  pajabla  lo  the 
donee,  and  which  cannot  be  tbe  subject  of  a  lioiafia  eauia  norfit.  It  hai  been  a  debata- 
ble qneetion  whether  a  bonJ  and  mortgage  conld  pau  bj  deliverj  u  a  obnotw  oma 
morltM.  In  DnAeld  a.  Elwei,  1  Km.  A  Sta.  23U,  it  wm  bald  that  a  nMrtgage  eonU  not 
he  to  gtven,  and  timt  the  bond  did  not  abo  pau.  The  reaaon  aaugaed  waa,  that  it 
wa«Dota^coinplet«d,inaiinachaB  tbe  mortgagor  had  a  right  toreiid  tbepajneni 
of  tbe  bond  witliout  tbe  reconTe;atice  or  the  eitate ;  and  the  donor  at  the  bond  wu 
not  to  be  c<anpelled  to  com[dele  hli  gift  bj  mch  conTeyanoe.  Bnt  tUi  caae  wai  atler- 
warda  lereraed ;  and  thedellTerjot  the  mortgage,  a«  creating  a  UiulbyopentioKof 
taw.waagoodaeadawfiaciiuaoKirti'f.  I  Bligh  (n.  a.),  467.  Ti.ia  prii)ci|iewMalM 
admitted  in  Hunt  d.  Beach,  6  Biladd.  Ch.  851,  and  a  deUverj  of  a  bond  and  mortgage. 
a«  a  dooaHoQ  morili  coiun,  held  valid.  So  alw  in  Daflleld  t.  Hicin,  1  Dow  (■.  a.),  1, 
bond  and  mortgaite  ■ecnritie*  wen  h^  lobecapabtoof  agjood  debTwy  — *  faWii 
cmaa  martU.  Thej  ralie  a  tnut  bj  operation  of  law,  and  tbe  heir  or  esecnior  i* 
boand  to  give  effect  to  the  intent  of  tbe  donor.  Theee  dedaiou  are  inbject  lo  tbe 
objection  that  they  go  rer;  much  to  impair  the  proTliIon  tn  the  itatnte  of  fraadi, 
which  aToidi  parol  granti  and  aiaignmenta  in  tniit.  The  requiiitei  of  a  f aljd  datetio 
martit  cataa  are  well  coUecled  In  a  learned  note  to  the  caee  of  Waller  v.  Hodge, 
2  Swanit  101,  where  it  ii  stated  and  proTed  that  it  requirei  deSverj  of  tbe  {tropertf 
or  the  docnnientaiy  evidence  of  it,  —  that  it  ii  revocable  b;  the  donor,  —  that  il  ii 
NToked  bj  the  death  of  the  dooae  during  hii  life, —  that  tt  ii  subject  to  the  daimi 
of  creditora,  and  that,  on  the  death  of  the  donor,  the  pn^rtj  vest*  ab*(dntel)>  in  the 
donee,  and  no  probate  i*  required,  and  the  wife  ma7  be  tbM  donee. 

(<■)  Dig.  39. 0. 17. 
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eivilians  uid  of  ^e  EnglUli  Uw,  that  donatiooB  catmot  be  soa- 
tained  to  the  prejudice  of  existing  oreditorB.  (6)  ^  jr' 

(i)  Yoet,  ConLkd  Paiid.  89,  6,  MS.  30;  PotUer,  TniM  dea  DoBBtioM entn  Vlb^ 
Mc:  S,  mrt  t,  we.  a ;  TouUler,  Dnlt  CWll  ftanfaH,  ▼.  788 ;  Smith  v.  Cawn,  cltH  ts 
1  P.  Wnu.  400,  nau. 

>  Dimatio  daua  McrtU.  —  (a)   Bnl  k  muried  woBan} ;  Minn  «.  Duloci,  i  Da 

J—ahV  e»»M  mMi*  to  in  Jti  «iwoU»l  char.  O.  &S111.  BIT. 

■cUr  ft  gift  M>d  not  a  teatanunt,  and  a  (i)    mot  an  Valid,  —  It  ia  now  veli 

titla,  allliODgh  daBiaalble,  paaaea  bj-  tha  aeUled  thai  the  promtoaory  note  erf   » 

itHrwrj.    Tba  propartj  glrea,  therafbiw,  tbiid  p«noDi  although  pajabLe  to  ardor 

fa  not  anbjecl  to  contribnUon  with  1^^  and  not  iudon«d,  mtj  paaa  bj  deUveij 

eiea  in  caaa  of  InaaffloienO]'  of  aaaala,  nor  aa  a  gUt  cnuaa  miertu,  and  ibat  the  done* 

10  anj  at  tba  iocidenta  of  adminUtntidi^  may  maintain  an  actioD  on  it,  in  the  oaiM 

attd  It  it  asid  to  b«  only  anlgect  to  dabti  of  the  azacukir  or  admlniatralor  of  tbo 

(n  tbo  Mine  ii*j  aa  other  Tolontarj  ooo-  donor,  without   hli   conaant.      Batea   ■. 

veyuKM  and  gifta  would  be.    Manball  Eempton,TGray,8S2;  Cbaie  8.  Bedding, 

r.  B0R7,  IS  AUeo,  48,  46.    For  tha  laoN  18  Gray,  418, 420 ;  Toal «.  Teal,  37  Beav. 

Maaona  the  itataloa  ot  wUla  are  betd  not  808 ;  tb.  800.    80  do  otbar  dfa  n*  oc- 

to  Inyalldato  thit  cl*«t  of  diapMitiooa.  lion,  net  negotiable,  *Dob  m  s  poli^  ol 

Uanball  v.  Beiry,  mpra  (the  caae  of  a  life  Inanranoo,  Ac,  Witt  ■>.  Amio,  1  Beat 


y>  A  gift  eouio  mortu  dUfer*  from  an  See  alio  Stephenaon'a  Adin.ir.  King (Ky., 

ordinary  gilt  only  hi  that  U  ia  made  on-  1888),  17  Sep.  Ill  i  HcOrath  0.  Beyaotda, 

dcr  peonllar  circanutancea,  and  owing  to  llSHaat.566;  MillercI^Pierre  (Uaaa., 

thoae  drcnmatancoi  li  defeadble  npon  1883),  IT  R^.  114. 

certain  contingendea.   In  determining  tho  It  haa  been  aaid  that  a  writing  m^y  bo 

ralidity  of  any  gift,  therefore,  whether  Ita  anbatitntad  for  delirery.    Ellia  ti.  Becor, 

validity  ii  qneationed  on  account  of  the  81  Ulcb.  166;   Kenuiatoni  t.  Seen,  64 

natnre  of  the  property  or  on  account  of  N.  H.  24.    Bnt  aee  HcGrmlh  r.  Roynoldi, 

innffldency  of  deKrery,  the  fact  that  IIS  Ifaai.  660.    A  gift  of  a  check  paya- 

•nch  gift  wa«  cauta  mortit  b  entirely  Im-  ble  to  donee'a  order  and  traiuferred,  but 

cnateriaL     The  fact  that  a  gilt  waa  eoaia  not  preiented  to  the  bank,  wai  held  ralid 

mariii  to  important  limply  in  determining  in  Solli  t>.  Pearce,  6  Ch.  D.  TSOi     Com- 

{taafaaolalaordefeaaihlecbatacter.    Tho  pare  Auitin  t>.  Head,  16  Ch.  0.651.    lUU- 

gift  to  a  gift  inUr  mna,  aubject  to  condi-  way  itocka  were  held  incapable  of  gift 

tiooB.    Baikel  r.  Haaaell,  lOT  U.  aa»;  ttnMO  axirtu  in  Uoore  v.  Hoore,  18  L.  R. 

Cotuer  V.  Snowden,  M  Hd.  1T6;  Walter  Eq.  4T4.    It  i*  clear  that  inch  a  gift  may 

V.   Ford,    T4  Mo.   196.     But  lee  Kenli-  bein  traat  ai  wellaiabralute.    Sheedyp. 

tona  V.  SceTa,  64  N.  H.  24,  where  it  ii  Roach,  124  Haw.  472 ;  Clough  v.  Ciongh, 

aaid  «  giftauMa  aurtu  takea  effect  only  117  BCaaa.  68;  Dunne  v.  Boyd,  8  fr.  B. 

00  tha  death  of  the  donor.     In  I^rce  v.  Eq.  609. 

Boaton    Saringa    Bank,  129  Maaa.  426,  A  compariaon  of  the  foregoing  caaaa 

Sheedy  r.  Boacb,  124  Uaai.  472,  It  waa  with  thoie  dted  mk,  438.  n.  y>,  will  ihow 

bold    that    delivery  of    a    aavlnga-bank  tliat  the  aanw  princf|dea  are  relied  npon 

book  waa  a  good  delivery.    Id  Coleman  in  determining  the  aoffldency  of  delivery 

>.  Parker,  114  Haaa.  80,  it  waa  aaid  that  whether  ibe  gift  be  iiUtr  rko  or  eaaa 

ddivery  of  a  key  to  a  trank  wonld  be  mo/tu. 
{But  aeo  note  1,  (e),  aiifira.) 
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4  8.109;  Amis  v.  Witt,  SS  Bbbt.  619;  been  held  to  ezteDd  to  the  deUreir  of  tbe 
Me  ftinber,  Weclsrlo  v.  De  Witt,  86  book  of  ■  depodtor  in  k  larlDgi  bank. 
N.  T.  340 ;  Waring  v.  Edmoudi,  11  Md.  M'GoimeU  v.  Hnmj,  Ir.  Hep.  3  Eq.  4Sa 
4M;  indodinK  bonda  executed  b;  tlie  See  la  re  Beak,  L.  A.  13  Eq.  189.  B» 
donee,  Lee  c  Boak,  11  Oiatt  182.  And  lee  Penfleld  v.  Thmjer,  2  E.  D.  Smith, 
the  dcbta  doe  from  him  to  the  donor  may  806;  Camp'a  Appeal,  36  Conii.  B8;  Til- 
be  eztlngaiihed  bj  delireir  of  the  evi-  linghiit  c.  Wheaton,  S  B.  J.  686;  Dean 
deDCe  of  them.  Moore  f.  Darton,  4  De  c.  Dean,  48  Vl.  337. 
a.  t  Sm.  617;  [Dadand  r.  Taylor,  63  {c)  ZMiMry. -- Other  catei  on  the  ani- 
lowa,  603.]  But  Uie  check  of  the  donor,  flciencj  of  delirerj'  are  French  s.  Baj- 
CTCD  for  the  wliole  amount  of  hii  money  mond,  89  Vt.  038 ;  Coanahan  v.  Grice,  16 
on  depoiit,  if  not  preaented  or  accepted  Moore,  F.  C.  216;  and  thoM  cited  outt, 
before  hi*  death,  i»  not  a  good  donatio  438,  tt.  1.  [Wllcoz  b.  Hatteton,  6S  Wia. 
eaata  aoiiu.  Second  NaL  Bank  b.  Wil-  23.]  A  deliTery  of  the  key  of  a  tnmk 
liam*,  13  Hivb.  282;  Hewitt  r.  Eaye,  containingbondi  wai  heldnotainfflcient 
L  B.  6  Eq.  198;  In  re  Beak,  L.  B.  18  delirery  of  the  bondi.  Hatch  v.  Atkin- 
Eq.  489;  nor,  It  ia  aaid,  ia  any  mere  con-  aon,  U  He.  824;  Powell  v.  EelUcar,  28 
tract,  liability,  or  obligation  of  bis,  18  BeaT.  281.  See  Beddel  «.  Dobrw,  10 
Mich.  291 ;  BarrU  c.  Clark,  8  Comtt.  93;  S[moni.  244.  But  lee  Cooper  v.  Bnrr,  46 
at,  for  inalance,  bit  note,  Flint  v.  Pattee,  Barb.  9;  Hilier  d.  Jeffreaa,  4  Gratt  t7% 
88  N.  H.  620  {where  caaea  are  cited  «Mift«).  479. 
And  the  principle  .mt  Hewitt  ■>.  Eaye  baa 
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LECTURE   XXXIX. 

0?  CONTBACTS. 

In  entering  upon  so  extensive  and  so  complicated  a  field  of 
ioqoiiy  as  that  concerning  contracts,  we  most  necessarily  confine 
our  attention  to  a  general  outline  of  the  subject ;  and  endeavor  to 
collect  and  arrange,  in  simple  and  perspicuous  order,  those  great 
fundamental  principles  which  govern  the  dootriae  of  contracts, 
and  pervade  them  under  all  their  modifications  and  varietj.(a) 

1.  Of  die  PartlM  tberttto.  —  Ad  executory  contract  is  an  agree- 
ment of  two  or  mote  persons,  upon  snfficient  considera- 
tion,  to  do,  or  not  to  do,  a  particular  thing.  (&)     *  The  *  450 

(a)  Tbe  UtMt  and  beit  Practical  TreatUe  in  th«  EaglEah  Law  on  the  Iaw  of  Coii' 
tract!  not  ander  leal  ii  the  on*  under  that  title  \>j  Mr,  Cliitij,  and  the  Phila- 
delphia edition  of  1834  ii  mocli  Improved  hj  notes  and  references  to  American  caiei 
bj  Frandi  J.  Troubat,  Esq.,  of  the  FentuytTanla  bar.  A  Treatise  on  tbe  I^ir  of 
Cootoacta,  acd  Righia  and  Liabilities  of  Contracts,  bj  C.  Q.  Addison,  of  the  Inner 
Temple,  in  two  ralames,  lias  since  nppeaied,  and  Is  fbll  and  Tei7  compreheniiTe. 

[b)  S  Bl.  Comm.  442 ;  Flowd.  17,  a ;  Com.  Dig.  tit.  Agreement,  A.  1.  The  defi- 
nition of  a  contract  in  the  English  law  it  distingnished  for  neatnesa  and  piecision. 
The  definition  in  tbe  Code  Napoleon,  n.  1101,  is  more  diSnte.  "  A  contract,"  say* 
that  code,  "  i«  an  agreement  bj  which  one  or  more  peraont  bind  themselTei  to  one  or 
more  others,  to  giTC,  to  do,  or  not  Ui  do,  some  thing."  Tlii«  definition  is  essentiallT 
the  sBine  with  that  in  Pothier,  Traits  des  ObUg.  n.  3.  A  conlrnct,  sajs  C.  J.  Har- 
•hall,  4  Whealon,  197,  is  an  agreement  in  whicli  a  party  nndertakei  to  do,  or  not  to 
do,  a  particnbir  thing.  An  able  writer  on  contracts,  in  the  American  Jurist  [iz.  1) 
Ibr  October,  1888,  prefer*  thia  definition,  which  drops  the  word  "  consideration,"  to 
that  of  Biackitone.  But  a«  ao  agreemeDt,  lalid  in  law,  necessarily  requires  porfw, 
a  tuffident  amtidemliun,  and  an  nbjr^,  all  these  essential  members  of  the  defliilti<ni 
ought  to  be  stated,  or  the  definition  is  imperfect.  A  snfficient  condderatioD  H  fn 
tiie  purTlev  of  the  En^ish  law  essential  to  the  legal  obligation  of  a  contract;  and 
tbe  only  difference  between  simple  contracts  and  specialties  {»,  that  in  the  latter  the 
consideration  la  pretatned,  and  so  stronglj  that  tbe  oUigor  it  estopped,  by  tite 
•olemnitj  of  the  instntmcnt,  from  BTerring  a  want  of  cofttlderation.  Bee  itfia,  4M, 
DDte.  Jn  the  Partidas,  pt  G,  tit.  tt,  law  l,apn>miM  it  defined  to  be  "a  verbal  agree- 
nen^  mntnallr  entered  into  Iwlween  men,  with  an  Intention  to  obUgate  themselrea, 
tbe  one  to  tbe  other,  to  give  or  to  do  a  certain  thing  agreed  upon."  Bee  the  tnnsla- 
Uon  of  the  Fartidai  on  Contracti  and  Sales,  bj  Uesars.  Uorean  A  Carlton,  New 
Orieani,  1820.    The  Partidu  U  the  principal  node  of  tbe  Spanish  laws,  compiled  in 
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agreement  is  either  under  seal  or  not  under  seal.  If  under 
seal,  it  is  denominated  a  specialty,  and,  if  not  under  seal,  an 
^reement  by  parol ;  and  the  latter  includes  equally  verbal  and 
written  contracts  not  under  seal,  (a}  The  agreement  conveys 
an  interest  either  in  poueaaion  or  in  action.  If,  for  instance,  one 
person  sells  and  delifsts  goods  to  another  &r  a  price  paid,  the 
agreement  is  executed,  and  becomes  complete  and  absolute  ;  but 
if  the  vendor  agrees  to  sell  and  deliver  at  a  future  time,  and  fw 
a  stipulated  price,  and  the  other  party  ^^ees  to  accept  and  pay, 
the  contraot  is  executory,  and  rests  in  aotion  merely.  There  are 
also  expreu  and  iapUed  oontracts.  The  former  exists  when  tin 
parties  contraot  in  express  wnrds,  or  by  writing ;  and  the  latter 
•re  those  contraots  vUck  tiie  lav  raises  or  prwnmes,  by  reaaaa 
of  acaaa  value  or  servioe  rendered,  and  beoanae  common  jnstioe 
requires  it.^ 

Every  contnct,  valid  in  lav,  is  made  betveen  partiet  having 
sufficient  onderstaDding,  and  ag»,  and  freedom  of  will,  and  of  the 
exercise  of  it,  for  the  ^ven  case.  We  have  already  considered 
bov  far  infants  and  married  women  are  competent  to  contnct. 
The  contracts  of  lunatics  are  generally  void  from  the  period  at 
which  the  inqoisitioD  finds  the  lunacy  to  have  commenced.  (&} 
But  the  ioquisition  is  not  conclusive  evidence  of  the  fact ;  and 
the  party  afBected  by  the  allegation  of  lunacy  may  gainsay  it  by 
proof,  without  first  traversing  the  inquisition,  (c)     In  the  case 

Spain,  nnder  the  reign  of  AlphoniD  the  WiM,  in  the  middle  of  flie  thirteenth  om- 
tnrj ;  and  ft  ia  ileclared  b;  the  tranilston  to  excel  erery  other  bod j  of  law  Id  lim- 
pUdtj  of  itjle  aod  clearncM  of  eipreMion.  It  ts  eHentiatlj  an  abridgment  of  Om 
dTtl  taw;  aad  it  appears  to  be  a  code  of  legal  principle*,  which  ii  at  once  plala, 
dmple,  condae,  jnit,  and  DDoateotatloa*  to  an  eminent  degree. 

(a)  Bann  v.  Hg^ea^  7  T.  R.  SGO,  oote ;  BaHard  v.  Walker,  8  Jahna.  Caa.  60. 

{b)  Attomej-Generai  >'.  Parkhunt,  1  Ch.  Caa.  112. 

(e)  Sergeaon  v.  Sealer,  2  A(k.  41S;  Taalder  ■>.  811k,  8  Camp.  126;  Baxtarc.Eari 

^  The  atodeot  abonld  take  notice  that  «  fiction  tteata  aa  contracta,  Implring,  aa 
6m  pbraae  m/iUd  oonCrad  meaM  two  It  ia  aaid,  the  raqueat,  eonaidentlDD.  or 
things,  which  have  no  connection  with  .  pramise.  In  order  to  reader  tba  common- 
each  other.  It  la  applied  in  tbe  flnt  place  law  f  onna  of  action  <z  amtrod^  arailable. 
to  thoae  oontiaato,  properly  exprea*.  Thii  fldioii  haa  alwaji  been  a  loprce  of 
arbeie  the  pcomlae  b  tignUed  t^  <Mfaer  aoaftiaion,  and  i«  sot  needed  where  foma 
anana  than  b;  wordi,  aa  when  a  man  of  acdan  are  aboliabed.  Mid  a  wtoantj 
orden  goodi  at  a  ahop,  and  ai^a  nothing  mvj  be  h«d  an  a  almple  itataainil  of  tlw 
fbnher.  Anatln  on  Jnrlap.  8d  ed.  SSL  aotnd  Ibet*.  Sea  Hertaog  ■>.  HaKMg, 
Seeondlr,  to  a  elaaa  of  caasa  which  are  n  Pen.  St.  M6 ;  6  Am.  [«w  Rh. 
not  ccnlracta  at  all,  hnt  whtdi  tbe  law  bj     11,  IS. 
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of  Baxter  t.  I%«  JSari  Qf  PorixmmA'k,  Ute  K.  B.  tvent  quHe  far 
toTanU  aimihilftting  the  plea  of  luDKcy  in  the  case  of  fair 
*  dealiitg  ;  for  they  held  that  the  inquiaitiou  of  lunac;  was  *  451 
not  admitted  to  form  any  defence,  on  the  ground  that  the 
goods  furnished  by  the  tradesman  were  suitable  to  the  condition 
of  the  defendant,  and  that  he  had  no  reason  to  suppose  that  the 
defendant  was  a  lunatic,  (a)  So  in  NUll  t.  JHorleif,  (i)  the 
master  of  the  rolls  held  that  a  court  of  equity  -would  not  inter- 
fere to  set  aside  a  contract  overreached  by  an  inquisition  of 
lunacy,  if  it  was  faii^  aud  made  without  notice  of  the  derange- 
ment, (c} 

The  general  role  ia  that  sanity  is  to  be  presumed  until  the 
contrary  be  proved ;  tund,  therefore,  by  the  common  law,  a  deed 
made  by  a  person  non  eompot  is  voidable  only,  and  not  void  ;  and 
when  an  act  is  sought  to  be  avoided,  on  the  ground  of  mental 
imbecility,  the  proof  of  the  fact  lies  upon  the  person  who  alleges 
it.  Ob  the  ether  hand,  if  a  general  mental  derangem^it  be  once 
established  or  conceded,  the  presumption  is  sliifted  to  the  other 
side,  and  sanity  ia  then  to  be  shown.  (tQ  The  party  himself  may 
«et  up  as  a  defence,  and  in  avoidanoe  of  the  contract,  that  he  was 
non  compoe  mentit  when  it  was  alleged  to  have  been  made.  The 
principle  advanced  by  Littieton  and  Coke,  (e)  that  a  man  shall 
not  be  heai-d  to  atultify  himself,  has  been  properly  exploded,  as 
bwng  manifestly  absurd  and  against  natural  justice.  (J)  ^ 

of  Portsmonth,  6  B,  &  C.  ITOj  s.  a.  7  Dow.  ft  BtLSIIj  2Carr.  ftP.  1TB;  Den  ir. 
CUrk,  6  Halit.  217. 

(a)  8«e  alio,  to  a.  p.,  Brawn  v.  Jodrell,  3  Cir.  &  P.  SO. 

(6)  9  V«,  478, 

{c]  The  Engliih  net  at  Aagait  4,  1646.  oontaini  jQaidmu  knS  httmme  proriiioiw, 
reUtWe  to  Ihe  cue  ftnd  treatment  of  lanntic*. 

(d)  Swinb.  pt  2.  •en.  M  i,  7;  Attorney  Generat  ef.  Pwnflier,  3  Bro.  C.  C.  441 ; 
Xord  Enkiue,  in  Wliite  p.  Wilion,  18  Vei.  («;  Jackaon  s.  Tu  Down,  G  Johiu.  144; 
B>llew  V.  Clark.  3  Ifed.  (N.  C)  2&;  Allli  ■>.  BilUn8*,43Iet.  4UL 

(«)  littietod,  MO.  40e;  BcTerlej'a  Caae,  4  Co.  128;  Co.  Litt  247,  a. 

(/)  F.  N.  B.  SOS,  D;  Tatet  v.  Bwn,  Str.  1104;  Lord  Holt,  <□  Cole  v.  Bobini, 
Bnllar  (K.P.l,  172;  Wriuter u.  Woodford,  8  Day,  08;  QcMt  v.  Thompion,  4 Conn. 

1  Capadlj  to  Ctmtrml.  —  (a)  Imanltif.  of  the  titain  of  hamui  life,  fliM  flie 

—  The  Ie«31ns  caae  alnce  the  date  of  the  granthig  of  the  annnftj  waa  a  lUr  trsna- 

text  U  MottfHi  t>.  Camronx,  2  Gxch.  487 ;  action,  and  of  mod  fkKh  on  the  part  of 

ABzch.  17.    A  pefon  of  unatfunfl  mind  4ie  defeodant,  irithotft  any  kmwted^  or 

■pnrcliaaed  a  Iffe  antniltj  of  the  defend-  notice  on  the  part  of  the  defendant  of  the 

ut,  and  the  Jury  found  that  the  pnrchaae  ■MonndneH  of  n^d.    Upon  tbii  Dnding 

WH  a  toaoaaetloD  Id  ttw  ordhun?  coorae  tte  nmrt  iNld  that  the  adndnlfmar  of 
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The  rule  formerly  was,  that  intoxicatioD  was  no  excuse,  and 
created  uo  privilege  oi  plea  in  avoidance  of  a  contract ;  (£)  bat 

aOSj  Utcbelli'.  EiDgi>isn,6nck.4Sl;  Rice  d.  Feet,  IS  Johni.  GOa;  Bdlewv.  Cl^ 
3  lied.  (H.  C.)  S&  Id  Buter  p.  Eul  of  PorUaiouth,  Mpni,  450,  n.  (c),  LitOedale,  J, 
Mid  tiut  ft  tpedalti/  might  b«  »Toided  by  pl«a  of  loiucj.  If,  U  the  time  it  >m  exe- 
cuted, tlie  defendant  wm  ■«■  con^ioi  nmfw;  bat  that  the  rule  did  not  tpptj  to  tbe 
case  of  neceauriei  lapplted  to  a  penon  inwne  on  soiae  particQlBr  lubject  and  toand 
OD  otben,  tbocgh  found  bj  inqiiinlioD  to  bave  been  of  nnaoond  mind  wlwn  tbe  con- 
tract wai  made.  And  in  Brown  d.  Jodrell,  S  Car.  ft  P.  30;  a.  c.  I  Hoodj  A  M.  10^ 
Lord  Tenterden  woold  not  allow  a  defendant  to  stnltify  himself  in  an  action  of 
aMnmpiit  for  work  and  labor,  unleu  he  could  show  impoeition  in  comeqnence  of 
mental  imbecility.  The  point,  whether  unsound  mind  cotdd  be  •  defence  In  the  case 
of  an  unexecuted  oontraci,  was  expressly  waired  In  tlie  cue  of  Baxter  b.  Eari  at 
Forttmooth.  The  rule  allowing  defendant  to  stultifj  himiell  by  plea  seem*  now  te 
be  confined  to  ipecialties. 

(f )  Co.  Litt.  247,  a )  Johmon  v.  Meditcott,  cited  In  S  P.  Wms.  130. 

the  lunatic  could  not  soatain  an  action  for  throngfa  his  negligoice.  UdooIo  v.  Bock- 
money  had  and  receired,  or  recoTcr  the  master,  82  Tt  662.  And  la  tome  caeat 
consideration  of  the  annuity.  Bearan  whereit  does  not  appear  that  the  grantee 
D.  M'Donnell,  0  Exch.  SOS ;  Campbell  o.  knew  that  tiie  grantor  was  insane  at  (be 
Hooper.  3  Sm.  &  G.  16S ;  Young  n.  Sle-  time  of  making  a  conreyance,  it  ha* 
vena.  48  N.  H.  13S.  In  Elliot  v.  Inoe,  been  held  that  the  hiter  could  avoid  hk 
7  De  G.,  M.  &  G-  475, 497,  the  principle  deed  and  ieca*er  the  hud  which  it  par- 
of  Holton  V.  Camroui  was  said  to  be  that  ported  to  convey  witliont  patting  lu* 
an  execnteil  enntraet,  where  parties  hare  grantee  i»  itatu  gm.  Gibem  v.  Soper, 
been  dealinR  fairly  and  in  ignorance  of  8  Gray,  279,  282 ;  [hnt  *ee  Eaton  r.  E^ea, 
the  lunacy,  shall  not  be  set  Mide.  This  3T  N.  J.  L.  106,  118;  Scanlan  r.  Cobb.  SG 
was  called  a  decision  of  necessity,  and  it  HI.  aM;]  Bonds.  Bond,  7  AUen.l;  Darby 
wai  suggested  thiit  the  same  principle  v.  Hayford.  H  He.  S46. 
might  apply  to  sales  of  land  or  mortgages.  On  the  other  hand,  tbe  sane  party 
See  further,  Mnnning  c  Gill.  L.  B  18  Eq.  cannot  avoid  the  specific  performanoe  of 
486';  [Matthiesson.  Ac.  Co.  V.  McMahon'i  a  contract,  approved  by  the  lunatic's 
Adm'r,  88  N.  J.  L.  53fl;  Lancaster  Co.  guardian. on  thi«  ground.  Alien  e.  Beny- 
Nat.  Bank  t>.  Moore.  78  Penn.  St.  407.]  bill.  27  Iowa.  6.U.zi 
But  inaanity  hat  been  held  a  good  defence  As  to  insanity  as  affecting  teaum«- 
to  an  action  for  money  lent  and  fijr  sep-  taiy  capacity,  lee  iv.  608.  n.  S. 
vices,  when  only  unknown  to  the  plaintift  W  De(^  and  Dumb.  —  Tbe  notbn  vt 
z>  It  has  been  held  that  a  Innatic  or  contract,  the  better  ml*  is  that  ignoniM* 
his  estate  is  linble  fbr  necessaries  fairly  of  the  lunacy  ft  immaterial,  the  qoestiao 
famiilied.  Van  Horn  v.  Hann,  89  N.  J.  L.  being  one  of  capacity.  Tan  Patlon  «. 
207;  Sawyer  I'.  Lufkin,  66  Me.  808.  But  Beal>,46Iowa.62;  Musselmanv.  Ciavcna, 
this  must  be,  if  at  all,  on  an  implied  con-  47  Ind.  1.  Aa  to  what  ii  snfBcient  lonacy 
tract  See  /n  n  Weaver.  21  Ch.  D.  616.  to  avoid  a  contract,  eee  JenUns  ».  Meni^ 
And  such  implied  contract  is  rebutted  by  14  Ch.  D.  674. 

showing  an    express   contract  with   the  It  was  held  in  Matthews  r.  Baxkr, 

guardian.    Mass.  Gen.  Hospital  tJ.  Fair-  8  L.  R.  Ex.  132,  that  a  contract  wtdi  a 

batiks,  129  Mass.  78 ;   i.  c.  132  Mass.  414.  drunken  man  was  voidable,  but  not  voU. 

Wben  tbe  attempt  is  to  enforce  an  express  See  iV^,  462,  a.  (c). 
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it  is  now  settled,  according  to  the  dictate  of  good  sense  and 
common  justice,  that  a  contract  made  by  a  person  so  destitute 
of   tea&on   as    not   to  know  the  consequences  of   bis  contract, 

the  andent  English  ftntbon,  mentioned  fttienare,  n«c  eonientiiv,  qnod  non  «(  de 

Id  tbe  text,  4S3,  458,  wu  derived  from  tarde  mntia  rel  aurdii,  Ac.    L.  6,  c.  40, 

tezta  of  tba  cml  Uw  twTing  a  technicU  S  3;  cf-  L.8,  c.  8,3  10;  Bracton,  f.  421. 

and  limited  ilgnifloLnce  which  wu  gnid.-  Here  mc  potenod  amtwniiVt  Kemi  to  msui 

nail;  lott  light  of.    Mutom  neqne  atiJMt-  tfait  tbey  ore  incapable  of  the  tauaUing 

loWneqae/iromiiEterg  pouepalames^qaod  minif,  a  further  aberration  from  the  orig- 

et  in  inrdo  reccptum  eit.    Inst.  3.  20,  T ;  Inal  doutrine ;  while  the  provito  of  the 

ttodeommentarj'ofyinniQgiG^tu, 8,106.  Soman  law  that  the  dlaqnalifloatioii  doe* 

It  wai  dear  that  a  dnmb  penon  could  not  attach  to  one  who  ii  onlj  slow  n/ 

not  be  a  party  to  a  contract  entered  into  hearing  [qui  lardioM  txaadit)  baa  aaiamed 

by  the  technical  form  of  a  stipulation,  the  forra  oF  an  antiihcsig  suggested   by 

because   an   oral   interrogation   and   re-  the  misplaced  acutenei*  of  Bracton,  be- 

■ponse  in  certain  formal  words  were  of  tween  thoae  bom  deaf  or  dumb  and  tboee 

the   fMence   of  that  kind   of   contract.  whohaTebecomesolaterin  life;  for  snch 

Neither  could  one  who  was  deaf,  because  seem*  to  be  the  translation  of  tardt  mati: 

be  conld  not  hear  the  question  and  an-  When   we  come   down   to   the   time  of 

twer.     Untum  nihil  pertinere  ad  obliga-  Perklot't  Profitable  Book,  the  origin  of 

tionem  Terbomm  naCura  manifestum  est.  the  rale  lias  been  forgotten,  a  new  reason 

8ed  et  de  snrdo  idem  didtur,  quia  etiam  i>  invented  to  account  for  It,  and  the  rule 

■i  loqni  posstt,  tive  promitttt,  verba  stipn-  ia  modified  to  meet  this  reason.    "It  1« 

lantis   exaudlre   debet;   ilve   •tipulatur,  hard  that  [n  man  bom  deaf  and  dnmb] 

debet  exaudlre  verba  promittentii ;  unde  should  have  undentanding,   .  .  .   and  a 

apparet  non  de  eo  nos  loqui  qui  tardin*  man   bom   dumb  and   blind   may   hare 

exaodit,  sed  qui   omnino   non   eiaudit  understanding;  but  a  man  that   ia  bom 

D.  44.  7.  1,  I  14  tl  teq.     Bracton  nearly  Ui'nr/,  deaf,  and  dumb  can  have  no  under- 

copies  the  passage  in  the  Institutes  in  a  standing,  so  that  he  cannot  make  a  gift 

diSirent  place  from  tliat  cited  above  (L.  or  a  grant."   F1.25.   Adopted  and  carried 

8,  (.  100),  bat  ilioo*  that  be  had  loit  the  further,   Co.  LitL  42,  b     See   also   the 

technical  sense  of  tlie  word  Uipalaii  by  observationt    of    Wakering,   Vin.   AJat, 

adding  nin  nt  fui  dieat  qmd  hoe  Joan  pot-  Deaf,  Dumb,  and  Blind,  pi.  8 ;  Dyer,  G6, 

tmU  ptr  Rutins  d  per  Kripturam,  whereas  a,  pi.  12,  note.    Alao,  1  Eala'a  P.  C.  84. 

atipnlation,  in  the  I>atin  sense,  could  only  It  is   proper  to  say  that  in   Harrod  >. 

he  effected.  ••  ha*  been  aald,  by  the  oral  Harrod,  1  K.  &  J.  4,  0,  where  tbe  ao- 

fonnnla.    At  t  12  Bracton  intimates  that  cient  authorities  are  not  referred  to,  it 

a  dnmb  person   cannot  tcmtntfn,  naing  I*  laid  down  that  tlwre  i*  no  esceptlMi 

that  word  in  the  senae  of  txprtu  atteM.  to   tbe  presnmption  in  favor  of  sanity 

Fletn,  who  copied   Bractoo   a*    Bracton  in   tbe   case   of  a  deaf  and  dumb  per- 

Gopied    tlw   Italian   idvilian   Axo,   says,  toa.:^ 

Competit  aatem  exceptio  lenenli  propter  An  amplification  of  the  above  snggM- 

defectnm  natiirnpetentis,  Telsl  natural-  tions   by  the  same   hand  will  be  foimd 

Iter  a  nativiiala  surdn*  fnerit  ant  matoa,  fi  Am.  Law  Rev.  87. 

talM  enim  adquirere  non  petemiM   p«c  (e)  Dura*.  —  If  a  promise  h  made  nn- 

^  A  daBA  peraon  wm  held  to  be  a  eompetent  witness  In  Qnlnn  e.  Balbert, 
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*452  though  Ilia  tncompeteDc;  be  praduced  liy  intoxication,  *ig 
void,  (a)  This  question  was  fullj  and  ably  considered  in 
Sarrett  v.  Bitxton;  (()  and  it  was  decided  that  an  obligation, 
executed  by  a  man  when  deprived  of  the  exercise  of  his  under- 
standing by  intoxication,  was  voidable  by  himself,  though  the 
intoxication  was  voluntary,  and  not  procured  through  the  circum- 
vention of  the  other  party,  (c) 

Imbecility  of  mind  is  not  sufficient  to  set  aside  a  contract  when 
there  is  not  an  essential  privation  of  the  reasoning  faculties,  or  an 
incapacity  of  underttanding,  and  acting  with  diicretton  in  the  ordi- 
nary  affairs  of  life.  This  incapacity  is  now  the  teat  of  that 
unsoundness  of  mind  which  will  avoid  a  deed  at  law.  The  law 
cannot  undertake  to  measure  the  validity  of  contracts  by  the 

(a)  Lord  Holt,  in  Cole  v. Robtnt.  Ball«r,  N.  P,  172;  I«rd  ElUnboroagh,  In  Pitts. 
Smith,  3  Cmmp.  38;  1  Starkie,  I2R;  Sir  WiUiara  Grant,  in  Cooke  v.  CUrworth, 
IS  Vei.  12 ;  Wade  v.  Coliert,  2  Mill,  Const.  27 ;  Ring  v.  Huntington,  1  id.  1S2 ;  Foot 
v.  T«wkibury,  2  Vt.  97 ;  Prentice  d.  Achorn,  2  Pnige,  SO;  Burroughi  o.  Ricliman, 
1  Qreen  (N.J.},  2S3;  Hsrbison  n- Lemon,  S  Blackf.  (lod.)  d  ;  HntcbkUt «.  Fort«on, 
7  Yerg.  67 ;  Gore  v.  Gibson.  13  M.  &  W.  628. 

lb)  2Aik1n[VL),l<]7;  Hulcliinson  p.  Tindall,  2  Green.  Ch.SOT  {N.  J.],  8.P.;  (Bird- 
tnag  v.  Birdiong.  2  Head,  289] 

(c)  Drunkennesi  rendered  a  contract  mid  by  llie  clril  In*.  Potliier,  Trail*  dei 
Oblig.  49;  Hebei«.  Elem.  Juri«.  Nat  1.  14,  S  302.  Tlie  rule  in  equitj  is,  that  tha 
court  will  not  interfere  to  auist  a  penon  on  llie  ground  nierel]'  of  intoxication  ;  bnt 
if  any  unfair  advantage  haa  been  taken  of  the  person's  intoxication,  it  will  render  all 
proper  aid.  Cooke  i>.  Clay  worth,  18  Ves.  12;  Hutcliiiison  i>.  Tlndall,  2  Green  (H.  J.), 
357;  Crane  f.  Conklin,  Saxton,  Ch.  (N.J.},  346.  Dealing  with  peraona  non  ccapai  ia 
eridence  of  (rand ;  but  if  the  evidence  of  good  failh  ii  full,  and  tlie  contract  benefliHal 
to  tlie  infirm  percoD,  the  Court  of  Chancery  will  not  interfere.  Jonea  v.  Perkina,  fi  B. 
Hod.  227. 

willin^7,  nnder  th«  influence  of  »  power  children,  Ida  will  ii  not  free,  and  the 
to  Inflict  diagrace  upon  the  objects  at  the  agreement  ia  invalid.  Bajley  v.  Williima, 
ptomiaor'B  aOection,  as  for  Inattmce  hia     4  GifT.  6SB,  x* 


X*  That  dureta  must  be  of  the  person,  Countj  CotnmiisioDon,  97  U.  8.  181.    So 

and  beaucb  m  to  overcome  the  will,  ia  of  illegal  foei  demanded  and  pdd.   Amerl- 

stated  In  Sony  v.  State.  88  N.  J.  L.  324 ;  can  Sleamihip  Co.  v.  Toting,  89  Penn.  St. 

Lehman  i>.  Sbncbleford, 60  Ala. 437.    But  186;  Chicago, £c.  R. K. Co.  r. Chicago.Ac. 

it  ha*  been  held  freqnentlr  that  money  Coal  Co.,  79  III  121 ;  Potomac,  Ac.  Ca  t. 

necessarily   paid   to  releaae  goods  fhim  Camberluid,ftG.R.R.Co..88Hd.29a.  So 

unlawful    detrntinn    may   be  recovered  money  paid  under  void  act    Catcrirr.  Wat. 

back.     Chandler   v.   Sanger,  114  Haaa.  terson,  SB  Ohio  St.  319.     See  generally, 

364 ;  Baldwin  ti.  Liverpool,  &c.  8.  S.  Co.,  Remington  r.  Wright,  41  N.  J.  L.  46 ; 

.74  N.  T.  12B.     See  also  Railroad  Co.  sl  Lefebvre  r.  Dntmit,  61  Wis.  326 ;  United 

Commissioners.  98  V.  8.  Ml ;  Lunbom  v.  Butea  v.  Huckabae,  16  Wall.  414,  431. 
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greater  or  less  Btreogth  of  the  underatandirig ;  aod  if  the  party 
be  eompoi  meiUU,  the  mere  weakness  of  his  mental  powers  doea 
not  incapacitate  hiin.  (d)  Weakness  of  understanding  may, 
hoveTer,  be  a  mateiiul  circumstance  in  ratablisbing  an  inference 
of  unfair  practice  or  imposition ;  and  it  will  naturally  awaken  the 
attention  of  a  court  of  justice  to  every  unfavorable  appearanoe  in 
the  case,  (e)  Mor  is  a  person  born  deaf  and  dumb  to  be  deemed 
absolutely  non  compos  m^vtig,  though  by  some  of  the  ancient 
"  authorities  he  was  deemed  incompetent  to  contract.  (/)  The 
proposition  would  seem  to  he  a  reasonable  one,  that  every 
Buch  person  vns  *  prima  facte  incompetent,  inasmuch  as  "'453 
the  want  of  liearin'  and  speech  must  exceedingly  cramp 
the  powers,  and  limit,  the  range  of  the  human  mind.  But  it  is 
well  known,  by  numeron.  and  affecting  examples,  that  persons 
deprived  of  the  faculty  of  sjieeob  and  the  sense  of  hearing 
possess  sharp  and  strong;  intellects,  susceptible  of  extensive 
acquirements  in  morals  and  science,  (a) 

If  the  contract  be  entered  into  by  means  of  violence  offered  1o 
tlie  will,  or  under  the  influence  of  undue  constraint,  the  party 
may  avoid  it  by  the  plea  of  duress ;  and  it  is  requisite  to  the 
validity  of  every  ^reemeut,  that  ii  be  the  result  of  a  free  and 
bona  fide  exercise  of  the  will.  (6)  If  a  person  he  under  an  arrest 
for  improper  purposes,  withoat  a  just  cause,  or  where  there  is  an 
arrest  for  a  just  cause,  but  without  lawful  authority,  he  may  be 
considered  as  under  duress.  The  general  rule  is,  that  either  ihe 
imprisonment  or  the  duress  must  he  tortious  and  vithout  lawful 
authority,  or  uy  an  abuse  of  the  lawful  authority  to  arrest,  to 

{J)  Otmond  r.  Fitiroj, 3  P.  W-ai.  120;  Lord  Hardwicke,  in  Bennett  v.  Tide, 
3  Atk.  324,'  Bftll  r.  H&nnu],  I  Duvr  (n.  a.],  380. 

{')  BUt(.-lifDri]  D.  Chmtian,  1  Empp,  78. 

(/)  Brower  D.  Fiiher.  4  Jobni.  ru.  441 ;  Bracton  de  Excepdonibiu,  lib.  6,c.30; 
FletB,lib.  0,1x40  i  Bro.  tit.  Etclieat,  pi.  4.  Tlie  ciTil  law  alu>  held  lach  nfllicleii  pei^ 
•om  to  be  lit  lubjecti  for  a  curator  or  Baardiui.  LuL  1.  28. 24 ;  lb.  2.  12.  3 ;  Viiuiiui 
■nd  Ferrieie,  h.  L 

{a)  Mr.  Justice  Story,  In  hii  Cooiinenlarin  on  Eqaltj  Jnrbpradenc. ,  227-245,  hu 
A1II7  dlicntied  tiM  queatkm,  and  examined  the  anttiorit'Ki  both  In  Ihe  EngliaU  and 
the  dvil  law,  which  bear  on  it,  recpettlng  the  rplief  afforiled  in  equity  agatiul  loh- 
tract!  and  other  acli  of  penoni  rholly  or  pnrtiailjr  roii  cmapaUi  menlit. 

{b)  B7  the  Soota  law,  tbrae  and  fear  budiiI  engagement!,  when  they  are  such 
■a  to  ahaka  a  ndnd  of  ordinary  llrmnesa.  Bell'!  Prindpleii  of  the  Law  of  Soot- 
land,  6.  Fear  of  tuIawfU  im|H'iionnient  will  con»lilrile  a  caie  of  darcM  perinMn, 
and  avoid  %  eontntot  Co,  lilt.  268,  b;  2  Init.  4^;  Foihay  *.  Fei^iuon,  6  HiU 
(N.  T.J,  lU. 
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con8tit*ite  dareu  by  imprisonments,  (c)  Nor  will  a  contntot  be 
viilid  if  obtained  by  misrepresentation  or  ooncealmeot,  or  if  it  be 
founded  in  mistake  as  to  the  subject-matter  of  the  contraot.  Bnt 
the  distinotions  under  this  head  vill  be  considered  at  large  in  a 
subsequent  part  of  the  lecture. 

a.  Th*  Iiox  Iioal  aa  to  Contnoti.  ~~  (1.)  Z^  Niitun  cmd  Jvipor~ 
tance  of  the  Doctrine.  —  Questioas  have  frequently  arisen  on  the 
effect  to  be  given  to  foreign  laws,  when  brought  into  Tiew  in 
discusEions  concerning  personal  rights  and  contracts.  The  inquiry 
is,  hov  are  contracts  made  abroad  to  be  construed,  and  in  wliat 
manner  and  to  what  extent  are  they  to  be  enforced  and  dis- 
chai^ed,  when  the  law  of  the  country  in  which  they  were  made, 
and  the  law  of  the  country  in  which  performance  in  sought,  are 

in  collision?  The  sabject  forms  a  secondary  branch  of 
*  454   the  *  law  of  nations ;  and  the  rules  hr  which  such  questions 

are  governed  are  founded  on  the  principles  of  general  juti»- 
prudenoe,  and  are  incorporated  into  the  code  of  naticmal  law  in 
all  civiliEed  conntriea.  It  is  sometimes  called  private  interna- 
tional law,  and  it  exists  not  strictly  ex  Jure  gentitun,  bat  rests  oo 
the  eom&at  gentium.  But  if  one  independent  state  allows  oom- 
mercial  intercourse  and  contracts  between  its  cilizens  and  those 
of  another,  the  rights  of  the  parties  and  the  relation  between 
them  would  seem  to  have  a  higher  claim  than  that  of  mere 
comity,  —  a  claim  of  justice,  though,  perhaps,  of  imperfect  obli- 
gation under  the  laws  of  independent  states  within  their  own 
territories.  The  principal  events  which  produce  a  couflict  in 
respect  to  personal  rights  and  the  distribution  bf  property  between 
the  laws  of  the  country  where  the  judicial  discussions  arise  and 
the  law:i  of  the  place  of  the  party's  domicile,  ave  inarrii^e,  death, 
bankruptcy,  and  the  appUuation  of  remedies.  We  have  already 
adverted  to  the  subject  (though  necessarily  in  the  brief  manner 

(e)  Niehollc-.NklioU),!  Atk.409;Thomp(onv.LockwDod.l&JoliM.Sfi9i  Wai- 
kins  f.  Baird.fl  Mali.  511;  StouOtr  n.  LiUhaw,  2  Watu,  16G;  HichardtMi  d.  Ddinmi, 
8  N.  H.  fiOe.  Thii  last  caae  (UCm,  that  eran  an  arreit  for  a  jntt  CAuae,  and  oader 
lawful  snthorii7.  tnaj  amount  to  dureea,  i(  done  tbr  uolawrul  purpoaaai  6  UHl 
(H.  T.).  UT,  a.  F. ;  [Baker  r.  Hortoa,  13  WalL  160,  lu8.)  Thera  ia  a  matarial  dia- 
tinctioD  between  diireaa  of  tlie  penon  nnd  dumi  of  gaadi,  and  tfae  latlar  will  oot 
render  an  •grecment  void.  Ueate  r.  Be^.Il  Ad.&  El.  9BS;  Pawell,  J^in  11  Mod. 
901, 208.  But,  though  a  man  may  not  aroid  hit  bond  procured  bj  an  illenal  diMrMi 
of  hii  Kooda,  Mr.  Jnattce  Bronion  had  no  doubt  tlul  a  contraot  proonied  by  ttnvati 
and  the  fear  of  batler.r,  arlheJeitTiict>ono/pTvptnf,mig)it  be  oiokled  on  tbegronnd 
of  dure**.  Foshay  d.  Fersnion,  wpro.  • 
[(1441 


Id  b,  Google 


UCT.   ZZZIZ.]  OF  FEBSONAL  PBOPBBTT.  *465 

which  the  nature  of  the  present  undertaking  reqoir«d),  in  reupect 
to  the  effect  of  foreign  suits  and  judgments ;  (a)  sud  in  respect 
to  marritige,  (5)  divorce,  (c)  infancy,  (iQ  assignmentB  in  bank- 
ruptcy, (e)  the  dischaige  of  inBolvent  debtors,  (/)  and  the  distri- 
bution of  iutestates'  estates,  (j/)  A  further  view  of  the  doctrine 
will  he  useful,  and  cannot  fail  to  be  interesting  to  the  student, 
in  its  application  to  contracts  at  large  ;  for  questious  arising  on 
the  extraterritorial  operation  of  statutes,  usages,  and  judicial 
decisions,  are  becoming  frequent  and  delicate  topics  of  discussion 
in  onr  American  law. 

A  contract,  valid  by  the  law  of  the  place  where  it  is  made,  is, 
generally  speaking,  valid  everywhere  jure  gentiumt  and  by  tacit 
assent.  The  lex  loci  contractu*  controls  the  nature,  construction, 
and  validity  of  the  contract ;  and  on  this  broad  foundation  the 
law  of  contracts,  founded  on  necessity  and  commercial  con- 
venience, is  said  to  have  been  originally  established.  (A)  If 
the  mle  were  otherwise,  the  citizens  of  one  country  could  not 
safely  contract,  or  carry  on  commerce,  in  the  territories  of 
another.  The  necessary  intercourse  of  mankind  requires 
*  that  the  acts  of  parties,  valid  where  made,  should  be  *  466 
recognized  in  other  eonntries,  provided  they  be  not  con- 
traty  to  good  morals,  nor  repugnant  to  the  policy  and  positive 
iastitutloDS  of  the  state,  (o) 

The  doctrine  of  the  Ux  loci  is  replete  with  subtle  distinctions 
and  embarrassing  questions,  which  have  exercised  the  skill  and 
learning  of  the  earlier  and  most  distinguished  civUians  of  the 

(a)  Supra,  11&  (b)  Supra,  91,  IBS,  184. 

(e)  Supra,  lOS-llB.  (<0  Supra,  283. 

(t)  Supra,  401-408.  {/)  Supra,  302,  S83. 

ig)  Supra,  67, 428-431.  TIiom  unlTenal  penonal  qualltte*  which  t1ie  lawi  of  all 
clviliied  lutioiii  coDiiiJer  u  cuentiaJlj  iffectlog  tbe  capacitj  to  rootract,  u  mqjoritf 
knd  minoilt)',  maniage  or  celibacy,  lanity  or  Inaac/,  &c.,  sra  regulated  bj  tbe  Itx 
Jvmidlii,  and  travel  with  partiei  whcrcTer  thej  go,  at  tea  pa',  456. 

[h]  £z  boa  jnre  gentiam  omnpi  pene  contractoi  introdactl  lant  —  uta  eiigentfl 
et  haniaiJi  neceultatlbui.  Inst.  t.  2.  2 ;  Fardessua,  Droit  Cotrnnenria!,  t.  148! ; 
Traiber  d.  BTerbart,  3  Oill  &  J.  234 ;  Pickering  c  Firk.  II  Vt  102 ;  Sury't  Comm.  on 
^W  ConQict  of  Iiawt,  [(  242.]  Ttectorei  Iraperlornra  id  comiter  agunt  ut  jim 
cujuiquc  pnpuli  intra  termiDoa  «ju*  ezercita,  teneant  obiqae  nuam  vim,  quatenui 
pihil  poteslnti  aut  jnri  alCerlna  InpeTantii  cjtuque  drlum  pnejudii.'etur.  Huber,  da 
CoDflictn  Legam,  lit  3,  aec.  2. 

(a)  Tbi>  principle  of  pnUic  law,  taji  TonUIer  (Droit  CIvfl,  x.  tec.  T9,  n.),  E«  ireU 
•x|>I*ined  and  enforced  hj  M.  Baynnt,  In  the  Nonvelle  Coll«ctioii  de  Jurbpradence, 
Ix.  TS9,  and  whicli  be  undertook  tn  conJuitcdoD  with  U.  Caniiu. 
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Italian,  French,  Dutch,  and  German  schools,  in  their  discnssioiu 
on  highly  important  topics  of  international  law,  (i)  These  topics 
were  almoHt  unknown  in  the  English  courts,  prior  to  the  time  of 
Lord  Hardwicke  and  Lord  Mansfield;  and  the  English  lawjeis 
seem  generally  to  have  been  strangers  to  the  discussions  ou  foreign 
law  by  the  celebrated  jurists  in  continental  Europe.  When  tlie 
subject  was  introduced  in  Westminster  Hall,  the  only  work  which 
attracted  attention  was  the  tract  in  Huber,  entitled  De  Confliota 
Legum,  and  which  formed  only  a  brief  chapter  in  his  voluminous 
Prelections  on  the  Roman  Law  ;  and  yet  it  appears  that  the  very 
great  diversity  of  laws  and  usages  in  the  cities,  provinces,  and 
states  of  Germany,  Holland,  and  France  had  pi-oduced  far  more 
laborious  investigations  on  the  subject,  (tr)  In  the  works 
*456  of  the  civilians  on  *  the  continent  of  Europe,  ttie  applica- 
tion of  the  law  of  domicile  or  the  lex  loci,  on  tlie  one  band, 
and  the  lex  fori  or  rei  sitce  on  the  other,  is  made  to  depend  on  the 
distinction  between  real  and  personal  statutes.  According  to  tbe 
understanding  of  an  American  lawyer,  a  statute  means  an  express 
act  of  the  legislature  of  the  country ;  but  the  jurists,  educated  in 
the  schools  of  the  civil  law,  apply  the  term  ttatvie  to  any  par- 
ticular municipal  law  or  usage,  though  resting  for  its  authority 

(I)  AmoDg  a  hail  of  Jariati  who  hare  diipli^ed  their  reiearch  and  acnteocM  on 
thcae  lul^ecM,  the  most  preeminent  are,  Damoulin,  d'Argentre,  BnTgnndtu,  Roden- 
buTgh,  P.  ft  J.  Voeti  BoulleDoii,  Boahier,  and  Hnbemi;  and  their  reipectiTe  doo- 
trinei,  pretenaioiu,  aod  merits  were  critically  and  aU;  ezamioed  by  Mr.  Urwaiore, 
of  New  OtImh*,  in  hii  DiuertaUon  an  Perioral  and  Real  Slatnlei,  publUbed  in 
1B29,  —  a  work  which  ii  Ter;  creditable  to  his  teaming  and  Tigorom  tpiritorinqDirj. 
A  curiooa  fMt  1*  loentioned  hy  Mr.  Robertion,  in  hii  Treatiae  on  tlie  Law  of  Fenonal 
SaeccMioD.  He  mj*  that  of  the  niDBty-one  continental  writen  on  the  inbject  of  tbe 
Conflicted  Law*,  quoted  or  referred  tob/the  American  juriiti,  Lirermoreand  8t<H7, 
a  large  proportion  of  them  waa  not  to  be  found  in  the  public  law  librariei  in  Londoa, 
but  all  of  them,  except  tix,  were  to  be  met  with  in  that  admirable  repertory  of  booki 
of  law,  the  library  of  tlit  bcnltj  ot  adTocatei  in  Edinburgh.  Mr.  Lirermore,  while 
a  practjiing  lawyer  in  Ifew  Orleana,  had  collected  from  continental  Europe  moat  of 
thoae  rare  works  aa  part  of  hia  valuable  law  library,  and  whicb  library  he  bequeathed 
by  will  to  Harvard  Unlvertity,  in  Haaaachuaetu. 

(e)  The  foreign  treatiaea  of  moat  intereat  on  the  doctrlneof  the  lu /oci',  inaddltton 
to  that  of  Huber.  are  understood  to  be  Bodenhargh'a  Tractatna  de  Jure  quod  oritnr 
ei  Statutorum  Direraitate,  P.  Voet'a  De  Statucla  eommque  Concunti,  Hertini'i  De 
Collisaione  Legnm,  ami  G.  G.  Titiua'a  De  Conflictu  Legnm.  Mr.  Henry  pabliahed 
at  London,  1823,  a  Treatiae  on  foreign  Law,  and  partienlarly  MiAe  differma iowm 
pmanaland  real  ttatutn.and  iIm  effrdt  on  fortign  jadgmailt  and conlraclt,  marrioga  ami 
mlU.  In  that  treatiae  he  ahowa  himaelf  to  be  a  oiaater  ot  many  of  the  foreign  woiki 
on  the  lubject;  and  he  beatowi  partlcnlar  commendation  on  the  treatiae  of  Bodm- 
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on  judicial  decisions  on  the  practice  of  nations.  A  pergonal 
itutute  iu  a  law.  ordinance,  regulation,  or  cuBtom,  the  dispositiou 
of  which  aEfectts  the  person,  and  clothes  him  with  a  capacity  or 
incapacity,  which  he  does  not  change  with  every  change  of 
abode ;  but  which,  upon  principles  of  justice  and  policy,  he  is 
assumed  to  cany  with  him  wherever  he  goes.  A  real  itatvie 
affectti  things  as  used  in  contmdiiitinctioD  topeiions;  and  their 
operation  is  necessarily  confined  within  territorial  limits,  or  ad 
locum  m  titce.  (a)  According  to  this  distinction,  laws  regulating 
the  marriage  and  nuptjal  contract£,  divorce,  the  period  of  infancy, 
and  the  disposition  of  personal  propeity,  are  personal  statutes; 
while  laws  regulating  the  descent,  transmission,  and  disposition 
of  real  property,  and  the  nature,  extent,  and  limitation 
of  civil  remedicH,  are  real  statutes.  But  tlie  *  di£Sculty  *  467 
with  the  civilians  has  been  to  draw  a  dear,  precise,  and 
practical  line  of  distinction,  and  one  worthy  of  iusertion  in  the 
code  of  ioternatioual  jurisprudence,  between  the  real  and  personal 
statutes ;  and  many  of  their  discussions  are  involved  in  perplexity 
and  confusion.  Merlin  arrives  at  the  most  definite  and  intelli- 
gible result.  In  his  view  of  the  subject,  the  laws  which  regulate 
the  condition,  capacity,  or  incapacity  of  persons  are  personal 
statutes;  and  those  which  regulate  the  quality,  transmission, 
and  disposition  of  property  are  real  statutes.  The  test  by  which 
they  may  be  distinguished  consists  in  the  circumstance,  that  if 
the  principal,  diiect,  and  immediate  olject  of  the  law  be  to  regu- 
late the  condition  of  the  person,  the  statute  is  personal,  whatever 
may  he  the  I'cmote  consequences  of  that  condition  upon  property. 
But  if  the  principal,  direct,  and  immediate  object  of  the  law  be 
to  regnlate  the  quality,  nature,  and  dispouition  of  property,  the 
statute  is  real,  whatever  may  be  its  ulterior  effects  in  respect  to 
the  person,  (a) ' 

{a)  Mr.  Heoiy  and  Mr.  LiTpmiore  hiTe  becntne  lo  completely  Initiated  in  tbe 
learning  of  tbe  Boidmi  civil  Uw,  m  to  u>e  the  terms  real  and  pertonal  aalatti  u 
familiarlj  u  an  English  Inwjer  would  the  wnrda  renl  and  penional  propertj.  I  beg 
leave,  bowever.  Id  protett  against  the  introduction  into  our  American  jurisprudence 
of  such  a  perrenion  of  the  word  "  statute,"  ao  long  as  ve  can  And  other  and  more 
appropriate  terms  to  distinguish  foreign  fh>ni  domestic  lav,  or  the  law  of  Die  domicile 
from  the  law  of  the  territory, 

(a)  Repertoire  de  Jurispradence,  tit.  AntorliatloD  Maritale,  ivi.  10.  The  writers 
on  tlie  cItU  law  frequentlj  speak  of  the  ilaba  of  the  person,  bj  which  tbey  raeanoiily 

>  F<K  a  dear  exposition  of  the  meaning  of  Uw  conceptions  pertona  and  ttatus,  sec 
Austin,  Lect  W  and  IL 
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The  doctrine  in  question  may  be  considered,  —  1.  In  its  appli- 
cation to  tbe  obligation  and  coostruction  of  oontraots ;  2.  la  its 
application  to  tbe  remedy. 

1.  (_The  applieatioa  to  e&iUraett.)  — There  is  no  doubt  of  the 
truth  of  the  general  proposition,  that  the  lavs  of  a  countiy  have 
no  binding  force  beyond  its  territorial  limits ;  and  tlieir  authority 
is  admitted  in  other  states,  not  ex  propria  vigore,  but  ex  ooTnttaie; 
or,  in  the  language  of  Huberus,  quattnus  tin^  pra^udicio  indvl- 
gentium  fieri  poteit.  Erery  independent  community  will  judge  for 
itself  how  flu*  the  comitta  inter  oommunitatet  is  to  be  permitted  to 
interfere  wilh  its  domestic  interests  and  policy.  The  general  and 
most  beneficial  rule  of  international  law,  contributing  to  the 
safety  and  convenience  of  mankind,  ia,  Statvta  (uu  eUiuduntwr 
territoriit  nee  vitra  terr^oHum  ditpertiuntw.  There  are,  how- 
ever, certain  general  rules  in  respect  to  the  admission  of  the 
lex  loci  a»araetue,  which  have  been  illustrated  by  juiists,  and 
recognized  in  judicial  decisions,  and  to  which  we  may  confi- 
dently a[>peal,  as  being  of  commanding  infiuence  in  the  consid- 
eration of  the  subject.  Thus  it  may  be  laid  down  aa  the 
*  458  settled  doctrine  of  public  law,  that  personal  *  contracts 
are  to  have  the  same  validity,  interpretation,  and  obligatory 
force  in  every  other  country  which  they  have  in  the  country 
where  they  were  made,  (a)     The  admission  of  this  principle  ia 


III*  dvlt  coDiLiiun,  quality,  or  opacity.     8MIu«  Mt  quklitM,  ct^jiu  ndoiM  b 
diveno  Jure  utuntur.     So,  igaln,  Persona  nt  liomo,  uum  Matu  quodam  cotuidentw. 
Heinccc.  Elem  Jur.  C.  lec.  Ord.  Init.,  lib.  1,  til.  3,  SS  75,  76. 

(<■)  Bank  oT  the  Dnited  Sutes  v.  Donnally,  8  Peters,  861 ;  Wation  >.  Ore,  S  Dev. 
(N.  C.)  161.  SeeaXtomfra,  nota  (i).  If,  tliereibre, luider  a  toraipi  marriage  cootnet, 
tbe  hiubanil  would  be  entiiUd  lo  properly  accrued  to  the  wife  during  uorertora,  the 
Bngliih  court*  will  enforce  it,  without  raising  an  equity  for  a  settlement  io  hvor  of 
the  wife.  Anstruther  c  Adnlr,  2  My.  &  K.  6I3j  Dues  u.  Smitli,  Jnuob,  5U.  a.  r. 
Matrimonial  rights,  as  between  huiband  and  wife,  are  determined  by  tlie  law  of  tb^ 
domicile.  Gamier  v.  Puydraa,  13  La.  177.  And  as  a  general  rule,  pervnnnl  property 
follows  tbe  law  of  the  domicile  of  tlie  owner,  and  real  property  llie  law  of  the  locat 
rti  lila.  Vide  mpra,  429.  But  ereiy  ataie  may  impress  upon  all  property  wJlhin 
iti  territory  any  chnracler  whicli  it  may  deem  expedient.  Btory'i  Con^cC  of  I.,aws, 
■ec.  417.  Thus,  in  Louisiana,  slaves  were  declared  (o  be  immovable  property,  or 
real  estate,  in  contemplation  of  law.  La.  Dig.  1808,  b.  2,  c  2,  art.  19.  Local  stocks, 
•ucti  as  bank,  insurance,  turnpike,  and  caniil  stock,  and  other  incorporeal  property, 
owing  its  existence,  or  regulated  by  local  laws,  must  be  transferred  according  to  local 
laws  or  regulntions.'  Bui  debts  due  from  corporations  are  not  of  ■  local  character, 
and  may  be  assigned  or  transferred  accordiog  lo  tbe  law  of  tlie  place  wbera  tlie 

1  407,11.1. 
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reqaisite  to  the  safe  interooime  of  the  commeicial  world,  and  to 
the  due  preserratioD  of  pablic  and  private  confidence ;  and  it  ia 
of  very  general  reception  among  nationB.  Parties  are  presumed 
to  contract  in  reference  to  the  laws  of  the  country  in  which  the 
contract  ia  made,  and  where  it  ia  to  be  paid,  unless  otherwise 
ezpresaed  ;  the  maxim  is,  that  locus  contractus  regit  actum,  unless 
the  intention  of  the  parties  to  the  contrary  be  clearly  shown,  (i) 
The  rule  stated  ia  Huber  relative  to  contracts  made  in  one 
country  and  put  in  euit  in  the  courts  of  another,  is  the  true  rule, 
and  one  which  the  courts  follow,  viz. :  the  interpretation  of  the 
oontract  li  to  be  governed  by  the  liiw  of  the  country  where  the 
contract  was  made ;  but  the  mode  of  suing  and  the  time  of  suing 
must  be  governed  by  the  law  of  the  country  where  the  action  iit 
brought.  (<;)  It  is,  however,  a  necessary  exception  to  the  uni- 
versality of  the  rule,  that  no  people  are  bound  or  ought  to 
enforce,  or  hold  valid  in  their  courts  of  justice,  any  contract 
which  is  injurious  to  their  public  rights,  or  offends  their  morals, 
or  contravenes  their  policy,  or  violates  a  pablic  law.  (d)     It  ia 

udgtmwnt  U  made.  A  debt  hat  no  lifu  or  locality.  Enktne'*  Iiut  b,  S,  tit,  9,  mo.  4 ; 
Stoiy'i  Conflict  ol  La«i,  iBG.  362. 383,  SSO;  Atvood  d.  Protection  In*.  Co,  14  Conn. 
666.  Tb«  general  principle  li,  that  perianal  property  liu  do  localitj  or  iiiui,  but  fol- 
lowi  the  peiaon  of  the  owner,  and  hli  allenatlnn  of  It  ii  goTemed  by  the  law  of  hb 
domicile,  or  where  it  waa  made,  and  thia  rule  li  jtenerally  recognlced  by  the  comity 
of  nation!.    Tanbnikirk  r.  Hartford  P.  In*.  Co.,  14  Conn.  688. 

{h)  Allihonie  e.  Kamiay,  S  Wharton,  831 ;  Surge'*  Col.  ft  For.  Lawi,  lU  861 ;  fU. 
768;  In  the  matter  of  BoberU'*  Will,  B  Paige,  446.  626 ;  Settlon*  d.  LitUe.  0  N.  H. 
271 ;  Dunacomb  v.  Bunker,  2  Hctc  8 ;  Thomu  v.  Beckman,  1  B.  Mon.  82 ;  SlorT*! 
Conflict  of  Law*,  [H  242,  S40] ;  Story  on  Bill*.  184-188 ;  Arrington  k.  Oee.  6  Ired. 
(N.  C.)  680.  It  no  pluce  be  deiipiated  in  a  not«  a«  a  place  of  payment,  the  law  of 
the  place  where  it  i*  made  detenninea  it*  conitruction.  obligation,  and  place  of  pay- 
ment; and  if  the  law  of  thai  pince  glvp«  three  day*  of  grace,  the  maker  i*  entitled  to 
that  grace,  if  he  reiidea  eliewliere,  before  demand  can  be  made  and  ttie  indoraer  flueit. 
Storr'*  Conflict  of  Law*.  \%  317] ;  Bryant  o.  Bdaon,  B  Vt  828;  Bank  of  Orange 
County  p.  Colby,  12  N.  H.  620. 

(e)  Hub.  do  Conflictu  Legnm.  *e<!.  7;  De  la  Vega  a.  Tlanna,  1  B.  ft  Ad.  284; 
Trimbey  n.  Vignier,  1  Bing.  If.  C.  161 ;  Dnnicombti.  Banker,  2  Mete  8. 

(rf)  Hub.  Prteiec.  Jur.  CIt.  li.  b.  1,  tit  8,  De  Conflictn  Legum.  Voet,  ad  Pand. 
lib.  5,  tit.  1,  aec.  61;  Emerig.  de*  A**.c  4,eec.  8, 1. 122;  Eame*'!  Princlpleaof  Equity, 
b.  3,  c.  8,  *ec.  4 ;  Tan  Reimcdyk  ».  Kane.  1  Galliion,  3T1 ;  Harvey  r.  Richard*, 
1  Ha*on,  381;  Le  Boy  i>.  Crownlnthleld,  2  id.  1S1;  Greenwood  c  Curti*,  fl  Ma**. 
368 ;  Brown  v.  Bichardanna,  1  Mart  n.  a.  (I.a.).  202 ;  Blanchard  v.  Buaaell,  13  Ma*a.  1 ; 
Prenti**  e.  Sarage,  lb.  26;  Lodge  r.  Phelp*.  1  John*.  Ca*.  139;  8anl  p.  Hia  Credit- 
or*, 5  Mart.  ir.  a.  (La.)  66g;[Boaailiont'.  BouiiUon,  14  Ch.  D.  861,369;  Meaaengerv. 
Fenn.  B.  B.  Co.,  36  N.  J.  L.  407 ;  Union,  ftc  Co.  d.  Erie  R.  B.  Cd„  87  N.  J.  L.  2S ;  Edg- 
erly  v.  Buah,  Bl  H.  T.  190 ;]  Btorr'*  Comm.  on  the  Conflict  of  Law*,  [$)  244-269.}   In 
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a  consequence  of  the  tidmission  of  the  iex  loci  that  contracts  void 
by  the  law  of  the  land  where  they  are  inade,  are  void  in  every 
other  country.  («)  So,  also,  the  personal  incompetency  of  indi- 
viduals to  contract,  an  in  the  case  of  infancy,  and  the  general 
capacity  of  parlies  to  contract,  depend,  as  a  general  rule,  upon 
the  law  of  the  place  of  the  contract.  (/)  The  incompetency  of  a 
married  woman    to  contract  ia    comiiderfid   by  the  civilians  to 

depend  upon  the  law  of  the  place  of  the  marriage,  {g) 
'  459    Upon  the  doctrine  of  the  lex  loci,  nuptial  contracts,  *  valid 

by  the  law  of  the  place  where  made,  will  be  recognized 
and  enforced  by  the  courts  of  other  countries,  in  proper  cases ;  (a) 

thii  work  ot  Mr.  Jiutica  Stoiy,  the  excepUoai  in  tlie  text  Bra  tUted  and  discussed, 
■□d  ttie  auLhorities  in  support  of  them  collected.  In  New  Jersey  it  was  lielJ,  in 
Vamum  v.  Camp,  1  Green,  326,  tliat  an  assignment  of  personal  property  by  Rn  in- 
solTenl  debtor,  made  at  New  7ork,  in  trust  to  pay  credllors,  and  glTing  preferences, 
thongfa  good  in  New  York,  was  Toid  as  to  personal  property  in  New  Jersey,  because 
their  sialnte  law  proliibited  preferences  in  that  cue  The  lex  rti  titir.  even  as  to 
personal  properly,  prcTiiiled  by  force  of  tlie  ilatule  over  the  la  laei.  Tlie  exercise 
of  comity  in  admitting  or  restraining  tlie  ipplJciillon  of  the  lex  loci,  must  unsToldably 
rest  in  sound  judicial  discretion,  dictated  by  the  circumstances  of  the  case.  Parker, 
C,  J.,in  Blanclmrd  d.  Russell,  18  Mass  6;  Story's  Coitflict  of  Law*.  [J  381;  81>**. 

C.  J., in  Commonwealth  v.  Avei,  [16  Pick.  IHS.) 

(()  Bcullcnois,  i.  tit.  2,  c.  S,  pt  401 ;  Aires  u.  Hodgson,  7  T,  11.211;  Desesbats  >. 
Ben]Uier,  1  Binney,  SS6;  Houghton  r.  Page,  2  N.  H.  42;  Story's  Comtu.  on  the 
Conflict  of  L»ws,  [j  243  ;1  Story  on  Billa,  184-188. 

(/)  Male  V.  Roberts,  8  Esp.  163 ;  Ex  partt  T«wis,  I  Ves.  298 ;  Henry  od  Foreign 
L«w,e6  )  Saul  B.  His  Creditors,  17  Martin  (La.),  Gea-£88;  Story  on  the  Conflictof 
Laws,  97 ;  Pickering  b.  Fisk,  6  Vt  102.  In  the  case  of  Polydore  v.  Prince,  Ware, 
402.  It  was  held,  after  a  full  consideration  of  the  law,  both  at  home  and  abroad,  and 
of  the  principle*  of  general  Jurisprudence  which  belong  to  the  question,  that  ciTil 
incapacities  and  disqualiflcationa  by  which  a  person  is  affected  by  the  law  of  bia 
domicile,  are  reganietl  In  other  countriei  as  to  acu  done  or  rights  acquired  in  tbs 
place  of  his  domicile,  but  not  as  lo  acts  dune  or  rights  acquired  within  another  Juria- 
dicllon,  where  nn  such  diiqaalitl  cat  Inns  are  acknowledged.  On  this  doctrin*  it  was 
held  that  the  libettant,  who  was  a  slave  by  the  Isw  of  his  domicile,  might  sue  in  hit 
own  name  in  Maine,  where  slaTery  was  not  Allowed,  for  a  personal  tort  committed 
in  an  American  vessel,  on  the  high  seas,  and  within  tlie  cogniiance  of  the  District 
CourL 

(?)  Henry  on  Foreign  Law,  87,  n.  60,  cites  the  opinion  of  GroUna,  in  a  CMe  lOb- 
mitted  to  him,  to  that  ef&cL 

(a)  Fenuberl  o.  Turst,  Preo.  in  Ch.  207 ;  1  Bro.  P.  C.  38 ;  Fr«emoa1t  n.  Dedir*, 
1  P.  Wms.  429;  Decouche  v.  Saictier,  3  Johns.  Ch.  100;  Crosby  i^  Berger,  8  EJw. 
Ch.  638;  Hub.de  Conflictu  Legum,  lib.  [1,  tit.]  3.  see.  8  j  Story's  Comm.  on  the  Con- 
flict  of  Laws,  ISS  143,146-146;!   Anstruther  i'.  Adair.  2  Myl.  &K.6IS;  Svrinislilre 

D.  Scrimshlre,  2  Hagg,  Cons.  407;  Lorf  Ehlon's  opinion,  in  Ijisliley  o.  Hoy,  cited  Id 
Robertson  on  Personal  Succession,  App.  pp.  427,  42a  But  if  A.  and  B.,  domiciled 
La  Louisiana,  elope  lo  the  Slate  of  Miuiwippi,  and  marry,  and  shortly  thercafref 
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mod  as  personal  qualities  and  civil  relatione  of  a  universal  natare, 
such  as  infancy  and  coverture,  are  fixed  by  tbe  law  of  the  domi- 
cile, it  becomes  the  interest  of  all  nations  mutually  to  respect 
and  sustain  that  law.  (&) 

Tbe  lex  loei  operates  not  only  in  respect  to  the  nature,  obliga- 
tion, and  construction  of  contracts,  and  the  formalities  and 
authentications  requisite  to  the  va}id  execution  of  them,  but 
also  as  to  their  discharge.  It  is  a  general  rule,  that  whatever 
constitutes  a  good  defence,  by  the  law  of  the  place  wbere  the 

ratnni,  tbe  conjagal  right*  noder  tbe  murUgo  •»  held  to  be  according  lo  the  Uw  of 
domicile,  u  Ibe  !■«  uf  tlie  land  wonld  otherwite  be  fnudulentty  evsded ;  and  it  wii 
Dot  in  iDcfa  ft  CAM  th«  Inteuiioo  of  tbe  portiei  to  ibifi  their  dumicile.  Lb  Breton  v. 
Nouchet,  8  Hftriin  '.La.),  60.  See  alto  Hub.  de  Conflictn  Legum,  leo.  10.  Nor  can 
ft  coatract  of  marriaj^,  entered  into  in  Louiiiana,  provide  that  the  righti  of  the  pftr- 
tin  iliall  be  ftucording  to  tbe  proiiiions  of  any  foreign  ipecifled  Uw.  Bonrcier  b. 
Laniuw,  S  Martin  (La.).  681.  If,  liowever,  tlie  partle*  agree,  previoiuly  to  their 
marriage,  upon  a  place  of  reildeocs  afler  it,  and  actually  tetlle  (here,  it  becomei  the 
place  of  their  matrimonial  domidte,  and  tlie  marital  rightg  of  Ibe  buiband  to  the 
wife'i  property  ire  determined  by  tlie  law  of  tliat  domiisile.  Kueeland  t.  Enaley, 
Meigs  (Tenn.),  020 ;  Le  Breton  d.  Milei,  S  Paige,  261.     [Cf.  03,  n.  1.] 

{b)  Mr.  Juitiue  Story,  in  treating  of  the  capacity  of  personi,  in  hii  Commentariet 
on  the  Conflii;t  of  Law*,  c.  4,  ha*  thoroughly  examined  the  conflicting  opinion)  and 
Inflnlie  diatlnctlum  with  which  (be  host  of  civilian*  or  continental  Europe  have  0Te^ 
wbebned  aod  perplexed  the  •ubject ;  and  be  lift*  deduced  tbe  following  rule*  ai  beet 
eitftbliihed  in  tlie  jurisprudence  of  England  ftnd  America,  vli. :  (1.)  Tbe  capacity, 
■tftte,  and  cowlitioo  of  pereoiu,  according  lu  Ihe  law  of  their  dotoidle,  will  generally 
be  regarded  aa  lo  act*  done,  rights  acquired,  and  conlracli  made  in  the  place  of  their 
domicile.  (2.)  That  as  to  acts  done,  pnd  right*  acquired,  and  contracts  made  in 
other  countries,  the  law  of  the  country  where  they  are  done,  acquired,  or  made,  will 
gsDerally  goTeni  in  respect  to  tlie  capacity,  stale,  and  condiliun  of  persons.  And, 
therefore.  In  regard  to  queiUon*  concerning  infancy,  competency  to  marry,  incapad- 
ties  incident  to  coverture,  guardianihip,  and  other  personal  qualitiei  and  diaabilitle*, 
tbe  law  of  the  domicile  of  birth,  or  otlier  fixed  domicile,  is  not  generally  to  goTeni, 
but  the  to  Joa  contracfiM  aid  adat.  (3.)  Personal  disqualifl cations,  arising  from  cu*- 
tonury  or  poaitire  Iftw,  and  of  a  penal  nature,  are  territorial,  and  not  generally 
regarded  in  other  countries,  where  tbe  like  disqualiflcations  do  not  exiat.  Stoty'a 
Comm.  [{j  lOl'lM.]  On  tliis  subject  of  the  capacity  of  persons  to  contract,  the 
continental  jurist*  geneiaily  adopt  tbe  law  of  Ihe  domicile,  and  the  English  comlDOD 
law  the  la  loci  coairaeiuM.  Burge,  in  his  Comm.  on  Colonial  and  Foreign  Laws.  L 
:I44-200,  cites  largely  from  the  conUnenlal  ciTilians,  to  show  that  the  wife's  right*, 
capacities,  and  disabilitie*,  under  the  contract  nf  marriage,  are  determined  by  the 
law  of  the  huiband'a  domicile,  when  the  marrisge  took  place.  This  is  the  law  m 
thi*  country,  if  the  parties  had  not  In  Tiew,  st  the  time,  another  place  of  residence. 
If  tlie  husband  and  wife  hftTe  different  domiciles  at  the  time  of  the  marriage,  the 
law  of  the  husband's  domicile  goTemi  the  marital  rights;  and  if  neither  party  hare 
any  determinate  domicile  at  the  lime,  tbe  Ui  loci  tonlmetvi  goTems.  Kneeland  b. 
Enilej,  Helga,  620.  Prima  /icw,  ftl  least,  Ihe  biubftiid'*  domicile  1*  tbftt  of  the 
wife.    Whitcomb  v.  WUlcomb,  9  Curleli,  361. 
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contract  la  made  or  is  to  be  performed,  is  eqoall}'  good  in  every 
other  place  where  the  question  may  be  litigated.  Upon  ^lis 
principle,  the  discharge  of  a  debtor  under  the  bankrupt  or  insol- 
vent  laws  of  the  country  where  the  contract  was  made,  and  in 
cases  free  from  partiality  and  injustice,  is  a  good  discharge  in 
every  other  country,  and  pleadable  in  bar.  The  same  law  which 
creates  the  ohai'ge  is  to  be  regarded  whea  it  operates  in  dischai^e 
of  the  contract,  (^e) 

But  if  a  contract  be  made  under  one  government,  and  is  to  be 
performed  under  another,  and  the  parties  bad  in  view  the  laws  of 
such  other  country  in  reference  to  the  execution  of  the  contract, 
the  general  rule  is,  that  the  contract,  in  respect  to  its  constrac- 
tdon  and  force,  is  to  be  governed  by  the  law  of  the  country  or 
state  in  which  it  is  to  be  executed  ;  and  the  foreign  law  is  in  such 
eases  adopted,  and  effect  given  to  it.  (d)  *    This  exception  to  the 

(e)  Bftllantine  v.  Ooulding,  1  Cooka'i  B.  L.  34T,  lit  ed. ;  PotUr  b.  Brown,  6  'Eut, 
124;  VuiEaughu.  Tan  Andale,  SCainei,  IM;  Smith  i>.  Smith,  2  Juhni.  236;  Hickt 
D.  Brown,  12  Johm.  142 ;  Blancliard  e.  RuBsell,  13  Mu*.  1 ;  Bradfurd  r.  Farrand,  ib. 
18i  Frenliu  !•.  Savage,  ib.  20;  Van  Reimidjlc  c.  R:ane,  1  Oall.  STl)  Le  Roy  d.  Cntwn- 
inahield,  2  Maaon,  IGl ;  Green  b.  Barmiento,  Fetera  C.  C  74 ;  Harriaon  u.  Edward*, 
12Tt.648;  Story  on  the  Conflict  of  Laws,  [5S  331,348-1  See  alio,  (u/mi,  393.  [Bat 
■ee  BQ3,  n.  1,  and  i.  422,  a.  I.]  All  the  roreignjortsla  agree  tlint  e very  uon tract  maat 
coDfbrm  lo  the  formalitiei  and  lolemnEliei  required  bj  the  Ux  lod,  in  tvapect  to  tiiat 
valid  execution ;  and  Che  like  doctrine  ia  recognind  in  ANea  v.  HodgiOD,  7  T.  R.  241 : 
Clegg  V.  Levy,  3  Camp.  166;  Vidal  e.  Thompson,  11  Hart.  (La.)  23;  Depau  r. 
Humplireji,  20  id,  1,  22 ;  but  a  contrary  rule  wai  declared  in  Wynne  d.  Jackaon, 
8  Ruuell,  3Gt,  and  James  p.  Catherwood,  8  DowL  t  Ry.  100.  Mr.  Jnatice  Story  addi 
tlw  weight  of  iiia  opinion  to  the  rule  flrit  mentioned.  Comm.  on  the  Conflict  of 
Lawi,[S$  280,261,1 

(ff)  Hiib.  de  Conflictu  Legam,  kc.  10 ;  Voet,  ad  Pand.  4.  1,  29 ;  Lord  Manafleld, 
In  Bobinton  v.  Bland,  2  Burr.  1077 ;  Dig,  42.  6 ;  ib,  44.  7. 21 ;  Slory'a  Comm.  on  the 

I    Laa  gooerning  lie   Contract  —  The  m&y  juitly  be  pretumed  to  hare  bonnd 

text  i(  confirmed  by  Gretl  v.  Levy,  16  C.  themielves.    Lloyd  v.  Quibert,  6  Bert  ft 

B.  n.  «.  73 ;  Pomeroy  v.  Ainaworth,  22  S.  100  f L.  R.  I  Q.  B.  115,  affirming  ■. «. 

Barb,  118.    But  it  ia  aaid  that  the  Impor-  33  L.  J.  Q.  B.  241) ;  The  Rarnak,  L.  R.  9 

tAtlce  of  tbe  fact  that  a  contract  made  in  P.  C.  GOG  ;  and  other  caaea  collectvd  port, 

one  CDuutry  ia  to  be  entirely  performed  Hi.  164,  n.  1,  ib) ;  174,  n.  1.    A  contract 

elaewfaere,  or  that  the  aubjeet-matter  ia  made  heiween  Britiah  lubjecta  in  England 

Imniorable  property  aituale   in  another  for  carriage  thence  to  Manritioa  waa  lield 

conntiy,  ftc,  lies  in  It*  indicating  an  In-  to  be  wholly  goTemed  by  English  law  in 

tenlion  to  be  bound  by  a  law  different  Feniniolar  &  Oriental  S.  N.  Ca  e,  Shaitd, 

from  that  of  the  place  where  tbe  contract  3  Hoore  P.  C.  v.  s.   272.     See  Dike  >. 

U  made.    The  rights  of  the  parties  are  Erie  Railway,  46  N.   T.   113;  Gray  v. 

to  be  judged  ot  by  that  law  by  which  Jackaon,  61  N.  H.  0.    So  a  contract  be- 

they  Intended,  or  rather  by  which  tbey  tween  three  BogliAmea,  two  at  tbem 
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application  of  the  lex  loci  is  more  embarrasaed  than  anj  other 
branch  oE  the  eubject)  by  dintinctions  and  jarring  decisions ;  and 
the  notice  of  a  few  of  them  may  be  inatructive,  and  sei-ve  to  give 
some  precision  to  the  doctrine.  Thns,  the  days  of  graoe 
allowed  apon  bills  of  exchange  are  to  be  computed  '  ao-  *  460 
cording  to  the  ua^^  of  the  place  in  which  they  are  to  be 

Conflict  ot  Liwa,  [f §  279-281 ;]  BKldwin,  J.,  in  Strotlier  i^.  Lu<m,  l:i  Pet«n.  486, 43T ; 
Andrew!  r.  Pond,  13  Peten,  66 ;  Bell  v.  Brnen,  1  How.  ISi ;  L«  Bratun  d.  HUm, 
H.  T.  CoQrt  of  Chftncer^,  B  Paige,  261.  The  princtpio  wm  applied  In  Ihia  lut  mm 
to  an  mntennpiiil  contract,  mads  In  ivference  to  anoilter  conntrj,  a«  the  tutara  dom- 
icile □(  the  putlea ;  and  it  wai  laid  down  u  a  rale  o(  law,  that  when  parlies  manj' 
in  reference  to  (lie  laws  of  aootlier  coaotry  u  their  intended  domicile,  the  law  of  th« 
intended  domicile  govema  tite  conatraotion  of  thalt  marriage  contract,  ai  to  their 
ligtita  of  peraoDal  property.  See  alio  FrentlH  v.  SaTage,  13  Haia.  23 ;  Tlinmpaon 
V.  Kelchim,  8  Johni.  189 ;  Cox  v.  United  Stalea,  6  Peter*,  IT2 ;  Fanning  i>.  Conseqaa, 
17  Johni.  511.  If  A.  in  America  ordera  gooda  from  Englaad,  and  the  Engliah  mer- 
chant execatea  the  order,  the  contract  U  governed  by  the  law  of  England,  for  the 
contract  ia  there  coniuni mated.  CaiaregU'*  Dt*.  ITS;  Whiitonv.  Slodder,  SHart 
(La.)  Bi 

domiciled  and  retiding  in  England,  and  to  be  governed  by  Um  Engliah  lav,  al- 
tlte  tlilrd  residing  in  Chili,  but  not  Ikaving  though  it  related  to  the  purchaae  of  land 
acquired  a  foreign  domicile,  hai  been  held     in  Chili.    Cood  e.  Cood,  33  Bear.  314.  x^ 


«!  Mo«l  M  not  all  the  caaet  will  be  to  the  performance,  the  intent  is  premtned 

fcimd  to  fall  within  cue  of  the  fi^lowlog  to  be  In  tkTor  of  the  In  laa  KlHtimit. 

rules  :  —  Scudder  v.  Union  Kal.  Bank,  tvpra ;  Hor- 

(l.J  As  regards  the  Talidlty  of  a  con-  gan  r.  N.  0.,  Sx.  H,  K.  Co.,  3  Woods,  244. 

tract,  whether  a*  dependent  on  the  com-  See  especially  an  article  hj  A.  V.  Dicey, 

pliance    with    formal    rpqulittei    or   a*  10  Am.  Law  Rev.  497. 

dependent  on  general   rulea   of  law  or  (3.)   A*  to  matter*    relating   to  the 

atatutes,  the  Ux  lod  ceJtbralitmit  goTerni ;  remedy,  the  Irx/ori  govem*.    Scndder  f. 

except  that  no  stale  will  enforce  a  con-  Union  NaL  Bank,  tnpru;  infra,  468  and 

tract  which  it  regards  hi  strongly  opposed  notes.    It  la  to  be  observed  that  the  Inten- 

lo  public  policy.     Scudder  b.  Union  Nat.  tion   of  the  parties  Is  material  only  In 

Bank,  91  U.  S,  406 ;  Milliken  o.  Pratt,  126  caiei  covered  by  the  second  rnle.    The 

Mass.  374 ;  Kennedy  it.  Cochrane,  66  Me.  inapplicability  of  the  term  comltg,  nied  in 

604:  Denny  n.  Faulkner,  22  Kana.  89;  the  text  and  in  many  other  places,  ha* 

Hum  D.  Jones.  12  R.  1.  S66 ;  Mehan  d.  been  freqaenlly  pointed  out    Se«  Story, 

Thompwin,  71  Me.  402.    for  tbe  Bicep-  ConO.  ol  Lawa,  8th  ed.  36   (a).    A*  to 

Hon,  aee  n^m,  468,  n.  (rf),  lome  mattera  {».  g.  interest),  it  ha*  been 

(2.)  As  regard*  the  Interpretation,  am-  held  that  tlie  contract  U  valid  if  it  ia  au*- 

atrnerlon.and  performaaca  of  the  emtract,  tained  either  by  the  kr  leci  erltfimtionii  m 

Ibelaw  indicated  by  the  intention  of  tbe  OttlalociiolHliimu.    Cromwell  v.  Cotmty 

partlea  govema.    Aa  to  Interpretation  and  of  Sac,  S6  U.  8.  61 ;  Thamlon  e.  Dean,  lit 

ooDttmetion,  thia  la  pretnmed   to  be  the  S.  C.  688 ;  Kllgor*  r-  Derapiey,  26  Ohio 

In  Ii3  aUbraHottli.  unless  the  conlnet  I*  8t.  413;    SootI  «.  Perte*  (Ohio,  188S). 

to  be  entirely  performed  elsewhere;  in  16  Bep.  728.    Bee Bnnt  n.  Jonea,  19B.L 

wlileh  caae,  and  also  fn  matten  reladng  SOI. 
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paid,  anti  not  of  the  place  in  which  they  were  drawn,  for  that  is 
presumed  to  have  been  the  intention  of  the  parties ;  (a)  whereas, 
by  the  general  underetanding,  and  course  of  decisions  and  prac- 
tice, the  drawer  or  indorser,  upon  the  return  of  a  foreign  bill 
under  protest,  pays  the  damages  allowed  by  the  law  of  the  place 
where  the  bill  was  drawn  or  indorsed.  ((}  If  interest  be  not 
stipulated  in  the  contract,  and  the  money  be  payable  at  a  given 
time,  in  a  different  territory,  and  there  be  default  in  payment, 
the  law  of  the  place  of  payment  regulates  the  allowance  of  inter- 
est, for  the  default  arises  there,  (c)  The  drawer  may,  conse- 
quently, be  liable  to  one  rate  of  dami^es,  and  the  indorser  to 
another,  if  he  indoi:se3  at  a  different  place  ;  for  every  indorsement 
is  a  new  contract,  (d)  If,  however,  tlie  rate  of  interest  be  speci- 
fied  iu  the  contract,  and  it  be  accoiding  to  the  law  of  the  place 
where  the  contract  was  made,  though  the  rate  be  higher  than  is 
lawful  by  the  law  of  the  place  nhere  payment  was  to  be  made, 
the  specified  rate  of  interest  at  the  place  of  the  contract  has  been 
allowed  by  the  courts  of  justice  in  that  place,  for  that  is  a  part 
of  the  substance  of  the  contract  (e)    The  general  doctrine  ia, 

(a)  Vidal  V.  Thampann,  11  Hart.  (Lk.)  S8;  Bank  of  WMliingtoD  p.  Triplet*, 
1  Peten,  26 ;  {BlodgeU  v.  Durgin,  S2  Vt.  861.) 

{b)  Hendrick*  k.  Fnnklin,  4  Johni.  119;  Gtstm  o.  Daih,  12  id.  IT;  StocuiD  «. 
Fomeroy,  0  Cranch,  231 ;  Hizlehunt  o.  Kean,  4  T«at«i,  19  i  Pollijer't  Oblig.  n.  17L 

(c)  Cooper  D.  The  Earl  of  WaldegniTe,  2  Bearan,  282. 

(i/)  Chatnpant  e.  Lord  Banelagh,  Prec  in  Cli.  128;  Fanning  a.  Conieqoa,  17 
Johnt.  Gil ;  Henrr  on  Foreign  Law,  53;  Storjr  on  tlie  Conflict  of  Lawi,  (£  314.]  It 
may  be  laid  down  aa  a  general  rule,  that  negotiable  paper  of  erery  kind  ii  conslroed 
and  governed,  as  to  llie  obligation  of  Dm  drawer  or  maker,  bj  the  law  of  the  country 
where  it  wai  drawn  or  made ;  and  a*  Co  that  of  the  acceptor,  by  (he  law  ot  the  conn- 
try  where  he  accepts ;  and  ai  to  that  of  the  indorsers,  by  the  law  of  the  country  in 
which  tlie  paper  wai  indoned.  Potter  v.  Brown,  6  Eaat,  124;  De  ta  Cliaumette  r 
Bank  of  E.,  9  B.  £  C.  208  ;  2  BgH'i  Comm,  G92,  693  ;  Slocum  u.  Fomeray,  G  Crandi, 
221  ;  Ory  v.  Winter,  16  Mart.  (La.)  2TT  ;  Blanchard  u.  RosBell,  IS  Han.  1 ;  Pardeaioa, 
Conn  de  Droit,  v.  gee.  1497-1499.  Notice  of  the  diilionnr  of  a  foreign  bill  and 
protest  ii  tu  be  given  according  to  the  law  of  the  place  where  tlie  acceptance  is  dis- 
honored, though  the  other  parties  resided  in  England;  for  the  bill,  being  made  pay- 
able In  France,  was  a  foreign  bill,  and,  aa  between  the  drawer  and  payee,  la  to  be 
taken  ai  made  there.  Rothschild  a.  Currle,  1  Q.  R  48;  Sherrill  i>.  Hopklna, 
1  Cowen,  103 ;  Story's  Coram.  [§S  38S,  348-849,  860 ;]  Boyoe  u.  Rdwardi,  4  Pelan, 
111;  Aymar  ».  Sheldon,  12  Wend.43»;  QaMon,  J.,  in  Hatchero.  HcMnrine,  4  Dn. 
(N.  C.)  124.  If  the  drawee  accepu  a  bill  In  New  York,  when  It  waa  drawn  in  aootfaer 
stale  by  the  drawer,  Who  residea  In  that  other  state,  the  contract  of  acceptanoa,  aa  to 
preseotroent,  Ac,  ii  goremed  by  the  law  of  New  Yoric  Worcester  Bank  v.  Weill, 
8  Met  107. 

(<)  Depan  v.  Hnmpbrays,  20  Mart  (L*.)  1.    Th«  dedaion  in  thia  caae  la  accoiD- 
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that  the  law  of  the  place  where  the  contract  is  made  is  to  detei^ 
mine  the  rate  of  interest  when  the  contract  specificallj  gives 
interest ;  and  this  will  be  the  case,  though  the  loan  be  secured 
by  a  mortgage  on  land  in  another  state,  unless  there  bo  circum- 
stances to  show  that  tlie  parties  bad  in  view  the  laws  of  the 
tatter  place  in  respect  to  interest.  (/)  When  that  is  the 
case,  the  rate  of  interest  of  'the  place  of  payment  '461 
is  to  govern,  (a)    According  to  the  case  of  ^ompton  v. 

panied  with  m  full  diicuuion  Df  the  aDtboritiei  in  the  Engliih  and  Anierican  Uw,  and 
of  the  opinioni  of  the  European  condnental  ciTiliaoB.  The  law  of  thli  caae  hu  been 
critically  examined  bj  Mr.  JiuCioe  Storj  (Comm.  on  the  Conflict  of  I^wi,  [§§  2))8- 
806J),  and  he  duei  not  think  that  the  ftirelgn  jurist!  bear  out  the  caae.  Sm  below, 
note  (a),  the  reiult  of  the  authorittei  there  referreil  to. 

if)  l>e  Wolfe.  Johnion,  10  WheaU  807;  Story's  Comm.  on  the  Condlct  of  tawa, 
[SS  287,  a,  291-294.)  The  place  or  country  in  which  a  bill  of  exchange  it  accepted  ia 
contidered  the  Arnit  eentnelut,  ai  regardi  the  acceptor.  P.  Voet,  de  8tat.  aec;  9, 
1,2,  14;  De  U  Chaumett*  d.  Bank  of  England,  9  B.  &  C.  208;  a.  c.  2B.  4  Ad. 
885.> 

[a]  De  Wolf  e.  Johnaon,  10  Wheat.  397 ;  Scofleld  d.  Day,  20  Johni.  102 ;  Quince 
o.  Callendtr,  1  DraauB.  (S.  C.)  180.  The  aulhoritiei  are  numeroui  to  ihow  the  gen- 
eral rule  lo  be,  (hat  intereit  ia  to  be  pai^  acoording  to  the  law  of  the  plahe  where  the 
contract  li  made,  unlesa  the  payment .  was  to  be  made  eliewhere,  and  then  it  la  to 
be  according  to  the  law  of  the  place  where  the  contract  wa*  to  be  performed.  Fanning 
a.  Conaequa,  IT  Johni.  Gil;  Boyce  v.  Edwards,  4  Petera,  111;  Scofleld  d.  Day,  20 
John*.  102 ;  Robinion  n.  Biand,  2  Botr.  1078 ;  Quince  v.  Calleniler,  1  Desaua.  (8.  C.) 
160 ;  Story's  Comm.  on  the  Conflict  of  Laws,  [9S  £91,  3S» ;]  Cnoper  v.  The  Earl  of 
Waldegrave,  2  Beav.  282 ;  Archer  s.  Dnnn,  2  Walts  &  8.  R2S,  364 ;  Tlioma*  d.  Beck- 
man,  1  B.  Mon.  34.  In  Peeks  v.  Mayo,  14  Vt  ZA,  ■  promissory  noie  was  made  in 
Caoada  and  indorsed  in  Vermont,  in  both  of  which  uountiiet  Ihe  rate  of  interest  is 
six  par  cent,  and  was  payable  in  New  York  at  a  day  certain,  where  tlie  rate  iif  interest 
la  seren  per  cent.  It  wu  held,  after  a  thorough  discussion  of  the  authorilies,  that 
both  tha  maker  and  indorsera  were  liable  to  pay  the  New  York  interest.  The  rules 
were  declared  to  be,  (1.)  If  a  contract  be  entered  inio  in  one  place,  to  be  performed 
In  another,  Ihe  parties  may  stipulate  for  the  rate  of  interest  of  either  country.  (2.) 
If  the  contract  stipulate  generally  for  interest,  without  fixing  the  rare,  it  shall  be  tbe 
rate  of  interest  at  the  place  of  payment  (3.)  If  no  interest  be  stipulated,  ani  pay- 
ment be  not  maile  at  the  day,  interest,  by  way  of  damages,  is  according  lo  the  law  of 
the  place  of  payment.  In  Chapman  v.  Robertson,  0  Paige,  627,  the  debtor  borrowed 
money  In  England  upon  a  bond  and  mortgage,  executed  in  New  York,  on  lands  In 
New  York,  at  the  New  York  rate  of  interest,  and  it  waaheld  that  tlie  mortgage  wa«a 
Talid  security  for  the  bond,  and  that  the  usury  law  of  England  was  no  defence.  Cban- 
ceDor  Walworth  fully  concntred  In  tlie  decision  of  Depau  p.  Humphreys,  in  Louisiana, 
and  held,  that  if  the  contract  was  made  in  New  York,  upon  a  mortgage  here,  it  was 
not  a  Tlc4ation  of  the  English  usury  law,  (bough  (he  money  was  made  payable  to  a 
creditor  in  England.  The  contract  waa  made  in  New  York,  in  reference  to  the  laws 
of  Mew  York,  and  mual  be  gorentad  by  them.    New  York  was  the  domicile  of  Ihe 
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Poalei,  (()  it  is  no^  the  received  doctrine  at  Westminster  Hall, 
that  the  rate  of  interest  on  loans  is  to  be  governed  by  the  law  of 
the  place  where  the  money  is  to  be  used  or  paid,  or  to  which  the 
loan  has  reference  ;  and  th»t  a  contract  made  in  London  to  pa^ 
in  America,  at  a  rate  of  interest  exceeding  the  lawful  interest  in 
England,  was  not  a  usurious  contract,  for  the  stipulated  interest 
was  parcel  of  the  contract.  This  is  also  the  hiw  in  this  coun- 
try, (c)  and  it  appears  to  be  a  liberal  relaxation  of  the  rigor  of 
the  former  rule.  But  if  the  bond,  or  other  security,  be  taken  in 
England,  no  higher  rate  of  interest  than  English  interest  can  be 
allowed,  though  the  debt  be  secured  by  a  mortage  executed 
abroad,  upon  real  property  abroad,  and  the  bond  and  mortgage 
specify  the  foreign  rate  of  interest.  The  courts  considered  that 
if  the  rule  was  otherwise,  it  would  contravene  the  policy  of  the 
law,  and  sap  the  foundations  of  the  statute  of  usury,  (d)  But 
on  this  subject  of  conflicting  laws  it  may  be  generally  observed 
that  there  is  a  stubborn  principle  of  jurisprudence  that  will  often 
intervene  and  act  with  controlling  e£Gcaoy.  This  principle  is, 
that  when  the  lex  loci  contractus  and  the  lex  fori,  as  to  con- 
flicting rights  acquired  in  each,  come  in  direct  collision,  the  com- 
ity of  nations  must  yield  to  the  positive  law  of  the  land.     In 

drtiMr.  The  mortenga  gvn  locality  to  th«  contract,  within  the  IntNit  and  n 
of  the  paniM,  and  It  roiut  be  garemed  hj  the  lex  Inei  ni  lita.  Had  1(  been  « 
penonal  contract,  wittiont  any  mortgage,  the  conclnaion  might  poeilbly  hftre 
otherwlK,  though  I  think  the  conclnaion  in  the  caM  it,  that  the  Bngliah  law  of 
wootd  not  have  been  a  defence ;  for  in  the  Loniaii 
The  principle  now  eMnhliihed  in  Tionltlana  and  New  Tork  ia,  that  the  plaoe  where 
the  contract  waa  made  determinet  ita  validity  aa  to  Intereal,  thongh  made  payable 
fai  another  atate  or  conntry,  where  the  rale  of  intereat  ia  tower.  Thb  principle  ha* 
much  to  recimmend  it  for  reaMnableneti,  convenience,  and  certaintj,  except  In  cmm 
where  the  whole  arrangement  wi*  evidently  and  fraudulently  Intended  ■•  a  ner* 
MTer  for  uaury. 

(A)  8  Sim.  IM.  See  alao  Harrey  ».  Arahbotd,  Ryan  A  Hood.  184 ;  Hoeford  v. 
Weholt,  1  Pitlge,  W);  Peeks  n.  Mayo,  11  Vt.  8S,  a.  r. 

(c)  Andrewi  n.  Pond,  13  Peten,  65.  See  npm,  n.  (t).  The  general  pdadple  li, 
that  aa  to  contract!  merely  pennnal,  their  eonitraetion  Ii  governed  by  the  law  of  the 
place  where  ttiey  were  made ;  the  conteqiietica  of  llieir  bnadi,  by  that  of  the  eonntry 
where  they  are  enforce^l.     Cooper  b.  The  Eari  nf  Waldegrave,  3  Beavan,  S8S. 

{d]  The  rule  tarni  upon  the  question  of  fact,  where  waa  payment  of  the  money 
vnder  the  contract  to  be  made  t  Stapleton  n.  Conway,  1  Yea.  tSS;  S  Atk.  TST.  a.  o. ; 
Connor  e.  Earl  of  Bellamont,  9  Atk.  383;  Dewar  e.  Bpan.S  T.  R.  ISCj  De  WoXi. 
Jnhnaon,  10  Wha«t  S8a  The  atatnte  ef  14  Geo.  IIL  allowed  aecMridM  on  landa 
abroad  to  reterve  fbrelgn  intereat,  thoogh  eieouled  in  England  ;  but  that  atatnte  wai 
taken  strictly,  and  held  not  (o  cxitpd  to  personal  at 
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tali  conflictu  mi^iB  eat   ut    jus  Dostrtim  qnam   jus    alienum 
aervemus.  («^' 

•  2.  ( The  appUeation  to  remedUa.')  —  Remedies  upon  *  462 
coDtnictB  and  theii  incidents  are  regulated  and  pursued 
according  to  the  law  of  the  place  where  the  action  is  instituted, 
and  the  lex  loei  has  no  application.  Actor  sequitur  forum  rei. 
The  lex  loci  acts  upon  the  right ;  the  lex  fori  on  the  remedy. 
This  is  the  jrule  in  all  civilized  countries  ;  and  it  has  become  part 
of  the  jut  gentium,  (a)  The  comity  of  natioua  is  sufficiently 
satisfied  in  allowing  to  foreigners  the  use  of  the  same  remedies 
and  to  the  same  extent  that  are  afforded  to  the  citizens  of  the 
state.  Though  the  person  of  the  debtor  should,  therefore,  be 
exempted  from  redress  by  the  lex  loei,  yet  personal  arrest  will  be 
permitted,  if  it  be  the  practice  according  to  the  lex  fori.  If  a 
party  be  discharged  from  imprisonment  only,  he  remains  liable  to 
arrest  for  the  same  debt  in  another  state  ;  for  imprisonment  re- 
lates  only  to  the  remedy,  which  forms  no  part  of  the  contract,  (i) 
In  his  quse  respiciunt  litis  decisionem,  servanda  est  consuetudo 
loci  contractus.  At  in  his  quffi  respiciunt  litis  ordinationem, 
atteoditur  consuetudo  loci  ubi  causa  agitur.  (^c)  Upon  the  prin- 
ce) Haberas,  1.  S.  11 ;  Lord  Ellcnborough,  in  Pottpr  d.  Bro*n,  6  Ewt,  131 ;  8*ul 
K.  Hii  Creditor!,  17  M»rt.  (La.)  669.  If  » contract  to  be  performed  in  » foreign  coun- 
try be  iDTalid  or  Toid  by  the  Uw  of  tlie  omnlry  where  it  «h«  made,  then  the  rule  o( 
intemational  la<T  cannot  preTall,  Iliat  (he  law  of  the  place  where  Ilie  contrnct  Is  to  lie 
performed  ia  to  gorem.    Siory,  J.,  in  3  Story.  484. 

(a)  Story  on  the  Conflict  of  Lftwi,  $  656;  Bank  of  United  SUtn  v.  Donnally, 
8  Peten,  3G1 ;  Truher  p.  Ererhart,  3  Gill  &  J.  284.  The  authoritiea,  both  foreign 
and  domeatic,  for  thU  clearly  eitabliihed  douirine,  are  collected  In  Slnry'i  Comm.  on 
the  Conflict  of  Lawi,  4S8~1T3.  The  doctrinei  in  the  text  are  ably  elated  and  lllna- 
trmted  In  the  caie  o(  Pickering  b.  Fisk,  8  Vi.  102,  where  it  wa»  truly  obserTed  hy 
Mr.  Juatlce  Phelp«,  in  giving  the  opininn  of  the  court,  thnt  what  appropriately  be- 
long! to  the  contract,  and  what  to  the  remedy,  ii  not  alwayt  a  question  of  euy 
•olntlon. 

{b)  Lodge  V.  Plielpi,  1  Johns.  Cat.  ISt) ;  Smith  r.  Spinolla,  1  Johna.  tM ;  White  v. 
Canfleld.  7  id.  117;  Sicard  v.  Whale,  11  id.  194;  Whittemore  v.  Admni,  2  Cowen, 
6-26 ;  Hinkley  r.  Marean,  3  Mason.  68;  Titua  t>.  Hobart,  S  id.  378;  Woodbridge  v. 
Wright,  B  CoDD.  &23 ;  Alwater  v.  Townaend,  4  id.  47  ;  Wood  c  Malin,  6  Elalit.  308 ; 
Hoiris  u.  Eves,  11  Marl.  (La.)  730;  Webiler  d.  Masaey,  2  Wash.  167 ;  British  Linen 
Co.  e.  Dnimmond,  10  B.  £  C.  SOS ;  De  la  Vega  v.  Vianna,  1  B.  &  Ad.  284 ;  Story  on 
the  Conflict  of  Laws,  478, 470, 480 ;  Trimbey  v.  Vignier,  1  Bing.  N.  C.  161. 

(e)  Baochtn  sur  Guipape,  Qunat.  182,  cited  in  Gmerig.  des  As*,  c.  4,  sec.  8,  who 

>  Hope  V.  Hope,  S  De  G.  H.  ft  G.  781,  Miller,   17  Onittan,  47.  6S  «(  sa?.     8e« 

748;  28  L.  J.  h.  b.  Ch.  417;   Oreen  k.  further,  ill.  232,  n.  1,  (r). 
Van  Busklrk,  0  Wall  307,  SIS ;  Fact  v. 
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«ple  tliat  the  time  of  limitatiou  of  actiong  ia  goT«med  by  the  toe 
fori,  a  plea  of  the  statute  of  limitations  of  the  state  where  the 
ooDtract  is  made  is  no  bar  to  a  suit  btoi^ht  in  a  foreign  court 
to  eoforoe  the  contract ;  though  a  plea  of  the  statute  of  the  state 
where  the  soit  is  brought  is  a  valid  bar,  even  though  brought 
upon  a  foreign  jadgment,  provided  the  time  of  the  residence  of 
the  party  brings  him  within  the  time  prescribed  by  the 

*  463    statute,  (d)    The  period  *  sufficient  to  constitute  a  bar  to 

the  litigation  of  stale  demands  is  a  question  of  municipal 
policy  and  regulation,  and  one  which  belongs  to  the  discretion  of 
every  government,  consulting  its  own  intereet  and  convenience. 
Though  the  foreign  statute  of  limitations  may  have  closed  upon 
the  demand  before  the  removal  of  the  party  to  the  new  jurisdic- 
tion, yet  it  will  be  unavailing.  The  statute  of  limitations  of  the 
state  in  whose  courts  a  suit  is  prosecuted  must  prevail  in  all 
acUona.  (a) '    To  guard,  however,  gainst  the  iDoonveoienoe  ot 

HDcttoni  the  diitinctinn,  and  eo11«cti  th«  opfnioiu  of  the  foreign  Jnriiti  under  thb 
branch  of  the  la*  with  hli  aiual  variety  and  ImmeDBi^  of  eruditioii.  Mr.  LkdimI, 
in  a  note  to  hit  edition  of  Fonbtuiqne'i  Treatlw  of  Equity,  PhU.  1831.  pp.  efiB-OTl, 
hu  aIm  digested  and  clauifled  the  lending  Engliali  and  Anerican  anlhoritie*  oo  tb* 
tubject  of  the  lex  loci,  with  accuracy  «nd  ability.  A«  to  the  eTtent  in  which  Uie 
modM  of  pmof  and  the  law  of  eridence  of  tlie  Ux  loci  or  of  the  la  firi  are  aanied, 
tlie  foreign  juriitt  hold  different  doctrinei ;  and  quetUoni  nndw  thi*  head  are  deemed 
b;  Mr.  Juitice  Story  to  be  nniettled  and  cmbanuitaK.  Soote  mainmn  thM  (be 
kx  /on,  and  othen  that  the  lex  loci  cantntauM.  mult  regulate  the  authentici^  rod 
admission  of  the  initniment  and  modes  of  proof.  Slor; '(  Comro.  on  the  Conflict  of 
Law*,  ^3-627. 

(J)  M'Elmoyle  v.  Cohen,  IS  Peter*.  812. 

(a)  Ettea  d.  Kyle,  Meigi  (Tenn.),  84.  If  ^e  time  of  preecriptioa  in  llie  conntiy 
where  the  partlei  reside  goei  not  only  to  bar  the  remedy,  but  to  render  the  contract 
absolutely  roid,  tlie  better  opinion  is,  that  the  debt  llielf  will  also  be  held  to  be 
extinguished  by  the  ^/bn' as  well  a*  by  the  ^  ioci  anfrodus.  Story  on  tbe  Confliot 
of  Uws.  IS  662  il  Uaber  r.  Steiner.  2  Bing.  N.  C.  211. 

I  Statutet  afftOins  die  Ret*e<fy.  —  8ee  where  they  amte.  See  893,  n.  I,  ai  to 
i.  419,  ti.  1.  The  text  is  conflrmed  as  to  a  discharge  In  bankrupU^.  The  fourth 
statutes  of  limiutlon  by  Harris  v.  Qulne,  section  of  the  statute  of  frauds,  also,  was 
L.  R.  4q.  B.  663;  Townsend  n.  Jemlson.  held  to  relate  only  to  the  remedy,  and  was 
n  How.  407;  [Thompson  v.  Reed  (Me.,  applied  to  a  French  contract,  In  Leroiur. 
1888,)I7Bep.l62;  AllianceBanVii-Caray,  Brown.  12C.B.a01i  Downer  d.  Cheaa- 
G  C.  P.  D.  429.]  It  is  otiierwite  where  the  borough,  3<t  Conn.  89, 4fi ;  cf.  Dacoata  ». 
foreign  statute  change*  a  title,  and  doe*  DaTls,4Zabr.  319;  Bradfbrd c.  Ronlaton, 
notonlybartbaremedy.WatersD.BartOD,  8  Ir.  CI.  468,  47S.  Soastatuie  agninat 
IColdw.  460.  And  tome  state*  ba*e  foi^  tunry  prarldlngfor  adedncUan  of  Ihree- 
biddenbystatutetbebringingofanacdoa  fold  the  amomit  taken  In  an  actioB  iqmi 
on  demand*  which  are  barred  in  the  BUtM  the  contract,  but  leaTtng  Hie  oonttaot 
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stiBtainitig  and  eoforcing  stale  demanda,  not  yet  barred  by  a  rew- 
dence  under  the  change  of  domicile,  a  presumption  of  payment 
will  be  indulged,  and  may  attach  to  and  destroy  the  right  of 
recovery,  (t) 

(6)  Hob.  de  ConfllMv  legnin,  wc  7;  Voet  wl.  Pmii1.44,  8,  12;  Lord  KatriM'f 
Eq«lt7,  b.  8,  c  8,  sec.  4 ;  Duplain  e.  De  Botea,  3  Yem.  640;  Nuh  *.  Topper, 
1  Cainea, 403 ;  Rpgglei  i;.  Keeler,  8  JohiM.a63;  PearMll  o.  Dvight,  3  MaM.  B4 ,-  Hall 
n.  Uttle.  14  id.  203;  Williami  d.  Jonet,  18  Eut,  430;  The  Britiih  UiKn  CompKnyf. 
Draromoad,  10  B.  ft  C.  90S;  Decouche  r.  Savetler,  S  Jobnt.  Cli.  318;  Uedbniy  v. 
HopUiw,  8  Conn.  470]  OravM  v.  Qrftvei,  3  Bibb,  SOT;  Le  Boy  n.  Crownfaiihield, 
3  Haaon,  161;  Union  Cotton  AUaufactor/  n.  Lobdell,  19  Martin  (La.),  lOB;  Bnk. 
I,  ii.  C81,  tea  48.    Polhler,  in  his  Tnit^  da  la  FreMHption,  n.  261,  and  other 


T^Id,iBdi(ragud«dino^eriUtM.   Wat-  agalnn  her  boabud'i  ettale  In  Enf^h 

riM  r.  Pimoe,  82  N.  H.  660 ;  Sherman  p.  bankraptcy   prooeedingi  upon  an  »nt«- 

0«atett,4GilnMD,621;HcFadlnT'.BiiTii«,  nupUal  contract  made  In  Batavia,  and 

6  Gray,  699;  Gale  v.  Eatlman,  7  Met.  14;  admitted  to  be  falld  a*  between  tbe  par- 

Fant  V.  Miller,   17   Gratt.  47.     Bo  ii  a  tie*  there,  notwithgtandkng  that  It  waa  not 

•tamp  act  like  that  of  England.    Fant  v.  regtalered  there,  and  that  by  the  foreign 

BCUer,  IT  Giatt.  47.  hiw  inch  contncla,  if  not  regiitered,  did 

A  New  York  itatnte  that "  erery  action  not  affect  third  partiet.    The  proriaion  of 

mnat  be  proaecuted  In  the  name  of  the  the  foreign  law  waa  thought  to  nican  no 

real  party  in  intareat,"  doee  not  bar  •  init  mon  than  that  this  claim  abonld  be  poal- 

Id  Haaaachiuetta  in  the  name  of  the  payee  poned  to  the  claim  of  all  other  partiei, 

of  a  noli  payable  to  order,  althoDgh  it  baa  and  ao  to  relate  only  to  the  remedy  in 

b*m  aMlgned  (withoni  indonement)  in  Batavia ;  a*  tlie  qneition  of  priority  of 

New  York.    Foa*  v.  Natting,  14  Gray,  credllon  inter  te  i»  gorerned  by  the  law 

484.   "  A  ancceeaion  in  tbe  right  of  action,  of  the   conntry    where  the  bankruptcy 

not  exlating  by  the  common  law,  cannot  takee  place,  and  the  aaeeti  of  tbe  debtor 

be  preaerlbed  by  the  lawi  of  one  state  to  are  administered.     Ex  pans   Helbonrn, 

tlie  tribunala  of  another."    Bicbardson  a.  L.  B.  6  Ch.  S4.     See  Ex  parte  Wilson, 

Hew  Tork  C.  R.  &,  08  Mate.  86,93.   But  In  re   Donglas,   I^   R.   7  Ch.  490,  494. 

tee  Thompaon  d.  Bell,  8  El.  &  BL  230;  Crediton  of  corporation*  eaUblished  In 

Vanqudin  e.  Bonard,  16  C.  B.  M.  a.  841,  one  state  ha»e  pretty  penerally  failed  in 

866,  ST8.     So  where  •  deed  waa  made  In  tbe  attempt  to  impoae  a  personal  liability 

Wisconain,  properly  eealed  according  to  on  the  membera  bt  another  atate,  accord- 

the  law  of  that  atate.  but  not  according  Ing  to  tbe  provisions  of  the  act  of  incor- 

to  tbe  law  of  Mew  Tork,  it  waa  beld  that  poration.    Halaey  c.  McLean,  13  Allen, 

aasnmpait  waa  the  proper  remedy  In  the  488;  Brlekson  e.  Neamlth,  4  Allen,  233; 

tatter  atate  for  a  breach  of  tbe  [?>n«i')  a.  a  16  Gray.  S21 ;  Erickaon  r.  Nesniih, 

GOTenaot  of  seisin.    Le  Boy  a.  Beard,  40II.  H.  871, 878;  [Ricen.  Boriery  Co.,C0 

8  How.  461.    So  a  wife  waa  alkiwed  to  N.  H.  114.]  ^ 
proTa   pari  paw)    «rith   other    oreditora 

x>  The  lax /m' determine*  whether  the  Undaay  n.  HiU,  M  Me.  S18.      Bo  as  to 

nmedy  U  at  law  or  Ui  equity,  bnt  the  lar  exemption  law*.    Mineral  Point  R.  R.  C!a. 

/•n'aa  to  whether  tbe  right!*  In  itanatnra  s.  BarroD,  B8  lU.  806.     Bee  farther,  Rio« 

legal  or  equitable.    Barchard  v.  Dnnbar,  *.  Harbeaon,  AB  N.  T.  498. 
8S  ru  460.  Bo  aa  to  forfeltitfe  for  naory. 
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Id  respect  to  remedies,  there  are,  properly  speakiag,  three 
places  of  jurisdiction :  (!.}  The  plftce  of  domicile  of  the  defend- 
ant, commonly  called  the  forum  dominlii;  (2.)  The  place  where 
the  thing  in  controveray  in  situate,  commonly  called  the  forum  rei 
aitce  ;  (3.)  The  place  where  the  contract  is  made,  or  the  act  done, 
commonly  called  the  ^oram  rei  gettce  or  fonan  eontraetua.  Not 
only  real  but  mixed  actionsj  such  as  treBpasses  upon  real  property, 
are  properly  referable  to  the  forum  rei  sitx.  (c)  But  the  Court  of 
Chancery  having  authority  to  act  in  pertimam,  will  act  indirecUy, 
and  under  qualifications,  upon  real  estate  situated  in  a  foreign 
country,  by  reason  of  this  authority  over  the  person,  and  it  will 
compel  him  to  give  effect  to  its  decrees,  by  a  conveyance,  release, 
or  otherwise,  respecting  such  property,  (d) 

foreign  juriat*  think  that  the  Itx  lod,  and  not  the  lex  Jbn,  onght  to  goTern  in  thi* 
uue ;  but  the  contrary  concloiloo  ii  too  well  letlled  to  be  now  queitioned.  Bxarj't 
Comm.  on  the  Conflict  of  Laws,  [%%  576-682.]  In  Harrison  v.  Stacj,  6  Bob.  IK, 
a  resident  of  Minlsgippl  lued,  in  Loaiiiana,  on  a  note  burred  by  the  limitatloa  lawi 
of  Miuiuippi,  and  it  *««  held  Ihat  the  daim  barred  there  by  the  Uwi  of  MiuiHip^ 
WM  barred  in  Louisiana  also. 

(e)  Skinner  t>.  Eut  India  Company,  cited  in  Coirp.  188;  Doulton  v.  Matthew*, 
4  T.  R.  608;  LiTingston  v.  Jefferson,  4  Hall  (L.  J.),  78;  Story  on  the  Conflict  of 
Laws,  448,  449,  4416,  407.  An  injury  ta  real  properly  It  local  as  to  jurisdiction. 
Watu  V.  Kinney,  6  Hill  (N.  Y.),  ^.  Trespass  on  real  property  situated  in  one  Itate 
cannot  be  sued  for  in  another  stale. 

[d)  Lord  Hardwk-ke,  in  Foster  e.  Taissll,  S  Alk.  689;  1  Eq.  Cai.  Abr.  1S3.  C. ; 
Eari  of  Atliol  V.  Eari  of  Derby,  1  Ch.  Ca.  221 ;  Archer  v.  Preston,  1  Eq.  Ca.  Abr. 
l&l ;  1  Vem.  77,  s.  c. ;  Arglasse  d.  Moscliamp,  1  Vem.  75,  136 ;  Eatl  of  KUdare  v. 
Eustace,  ih.  410;  Penn  d.  Lord  Baltimore,  1  Vea.  444;  Lord  Cranstown  v.  Johnston, 
3  Yes.  182.  183;  White  u.  Hsil,  12  Ves.  S23;  Lord  PorUrilngton  i>.  Sonlby,  S  MyL 
&K.  104;  Bnnbnry  n.  Btinbury,  in  Chancery,  1839,  [2  Bearui,  173;)  Hassle  e.  Watte, 
6  Cranch,  148,  litO;  Briggs  v.  Frencli,  1  Snmncr,  604;  Church  of  Macon  e.  Wiley, 
2  Hill,  Ch.  (S.  C.)  586.  The  cnnrt  will  susUJn  a  jurisdiction  in  equity  in  owe*  of 
Jraud,  trail,  and  omfrod,  when  the  person  is  duly  within  their  process  and  jurisdic- 
tion, ailhough  Isnds  not  within  the  jnrisdiclion  of  the  cmiri  might  be  affei.-ted  by  the 
decree.  Story  on  the  Conflict  of  Ijiws,  [§§  543,  544;]  Idem,  on  Equity  Jurispru- 
dence, li.  48,  49,  186.  The  Coort  of  Chancery  in  New  York,  in  Ward  r.  Arredondo, 
1  Hopkins,  213 ;  Head  r.  Merritt,  2  Paige,  402 ;  Mitchell  «.  Bnnch,  2  id.  806 ;  Shat- 
tuck  V.  Cassidy,  3  E<tw.  Ch.  (N.  T.)  162,  and  Sulphen  v.  Fowler,  9  Paige,  280;  aod 
nf  Virginia,  in  Farley  e.  Shippen,  Wythe,  136,  and  Humplireyi  d.  M'Clenachan, 
1  Munf  601,  hare  declared  and  enforced  the  ssme  doctrine.  If  the  court  had 
acquired  jurisdiction  of  the  person  by  his  t)eing  within  the  state,  they  will  cotnpd 
him,  by  attachment,  to  do  his  dnty  nnder  his  contract  or  trust,  and  enforce  the 
decree  in  rem,  by  his  ezecating  a  conreyance  or  otherwise,  as  justice  may  reqoire, 
hi  respect  to  lands  abroad.  White  v.  White,  7  Oill  &  J.  208 ;  Vanghan  ».  Barclay, 
6  Wharton,  302 ;  Watkina  v.  Hulman,  IR  Peters,  25.  If  the  court  has  jurisdiction  In 
case  of  a  proceeding  in  rem  over  the  property,  it  exercise*  it,  ihnugh  the  owner  be  a 
nnn. resident,  or  a  foreign  corporation  or  lovereign.    Clarlte  d.  N.  J.  Steam  Navlg.  Co., 
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3.  <M  tbs  Conaldnatioii.  —  It  is  essential  to  the  validity  of  a  con- 
tract that  it  bo  founded  on  a  sufficient  consideration,  y'    It  was  an 

1  Story,  6S1.  To  give  jarlidlctioii,  either  the  deftudant  or  the  pnpert/  attached 
iDOBt  to  within  the  itate  vliau  proc^u  ii  •erred.  A  corpontion  bu  do  legal  exiM- 
ence  out  of  the  state  creating  it,  and  the  Kniue  of  tammou*  on  any  member  of 
it  oat  of  that  stale  1»  null.  Uiddlebrooka  v.  Springfield  F.  Ins.  Co.,  U  Conn.  301. 
Chancery  may  likewise,  in  the  exercUe  of  ite  jamdiction  in  pmonun,  and  when  the 
ends  of  jmtlce  require  it,  enjoin  a  party  from  proceeding  In  a  init  In  any  court  in  any 
other  country.  See  tapra,  12L  But  thia  exercise  of  power  ba*  been  declared,  as  we 
hare  already  leen  (lee  L  400, 411),  not  to  extend  lo  the  federal  couria  In  retpeut  to  the 
(tate  court!,  nor  to  the  atate  courti  in  reipect  to  the  federal  courti.  This  Is  founded 
OD  the  nature  of  onr  fbderal  goTernment,  and  on  Indiipensable  principles  of  policy. 

Mr.  Justice  Story,  in  hia  Ckimmentaries  on  the  ConBict  of  Laws  (and  the  2d  edi- 
tion of  whicli,  in  1841,  irai  corrected  and  greatly  enlarged),  has  reviewed  and  dia- 
cuued  the  extensive  and  complicated  subject  of  the  Irx  lod  Id  alt  its  relations  and 
incidents,  with  hia  usual  exhansttng  research  and  sonnd  critical  sagacity.  He  haa 
btonnht  to  bear  upon  the  luliject,  and  to  enlighten  it,  an  immense  f^nd  of  foreign 
learning,  and  there  ia  no  treatise  extant  on  the  sut^ect  of  the  conflict  of  laws  so 
BCcnrete,  full,  and  complete.  There  wa*  no  one  bead  of  the  law  that  stood  so  greatly 
in  need  of  such  an  effort.  The  doctrines  under  that  head  are  more  latereiUng  than 
any  other,  with  the  exception,  always,  of  the  constitutional  doctrines  of  the  govern- 
ment of  the  United  States ;  and  they  are  more  constant  in  their  application,  consid- 
eiing  that  ttie  Union  It  composed  of  twenty -six  state  jurisdictions,  dictating  and 
administering  indepeodently  their  own  municipal  taws.  It  waa  Impossible,  in  this 
brief  section,  to  do  more  than  state  the  leading  principles  of  llie  doctrine,  and  the 
authorities  which  sustain  them ;  and  this  I  have  endeavored  to  do  with  ilie  lights 
aflbrded  me  by  a  thorough  examination  of  the  treatise  alluded  to,  and  of  all  the 
anthoritiea,  foreign  and  domestic,  appLcable  to  the  subject,  aud  within  mr  piver  to 
examine. 

ji>  Ceniirfemfiba.  —  The  reader  la  spe-  in  exchange  for  the  prooilee.    Langdell's 

oioUy  refetred  to  Langdell's  "  Summary  Summary,    T   46.      The    oonslderailon 

of  the  Law  of  Contracts  "  for  ■  tali  ditcua-  most  move  from  tlie  plwntilL    langdell's 

aion  of  the  aubject  of  consideration  and  Summary,  TT  62,  68;   Exchange  Bank 

Otharof  the  t^damental  principle*  of  the  v.  Rice,  107  Mass,  87;  Evana  v.  Hooper, 

law  of  contract*.    The  important  lUstbto-  1  Q  B.  D.  46.    But  the  contrary  i*  estab- 

thm  is  there  pointed  out  between  a  con-  llshed  in  some  juriidictions,  viz.  that  one 

aideratlon  which  givea  rise  to  a  dttt,  and  on  whose  behalf  a  contract  is  made  may 

one  which  will  only  sustain  an  action  of  sue   upon  it.    Hendrick  o.  Lindsay,  08 

aaaumptit.    In  the  former  ca(e,the  thing  U.S.  148;  com  p.  National  Bank  n.  Qisnd 

given  or  done  in  exchange  f)>r  the  promise  Lodge,  B8  0.  S.  128.     Bee  cases  collected 

mtnt  be  done  to  or  for  the  obligor  direct-  In  Addison  on  Contract*,  8th  Am.  ed. 

ly ;  ntut  be  received  aa  the  full  C4]tilva-  *26,  n.  I. 

Uat  tor  the  obligation ;  mntt  be.  In  legal  The  promise  and  the  perfbrmonoe  ot 

eootemplatlon,  the  sole  motive  tcir  asanm-  the  consideration  must  in  legal  contem- 

ing  the  obligation;  and  most  be  executed,  platlon,   coincide  in  point  of  time.     A 

and  not  merely  promised,  Inthelattercaae  promise  before  the  conaideration  la  per- 

none  of  these  elements  are  neceasary;  It  formed  operates  as  a  continuing  ntfer,  and, 

ia  sufficient  If  anything  br  given  or  done  unlen  revoked,  becomes  binding  tipon 
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early  priucipte  of  tlie  common  lav,  that  a  men  voloatary  act  of 
courtesy  would  Dot  npltold  an  aseompait,  but  a  courtesy  shoved 
by  a  previous  request  vould  support  it.  («)  There  must  be 
Bomethiug  given  in  exchange,  something  that  is  mutual,  or  some- 
thing vhich  is  the  inducement  to  the  contract,  and  it  mn^t  be 
a  thing  which  is  lawful  and  competent  in  value  to  sustain  the 
assumption.  A  contract  without  a  consideration  is  a  nudum 
pactum,  and  not  binding  in  lav,  though  it  may  be  in  point  of  con- 
sciedcfl ;  and  thin  maxim  of  the  common  law  was  taken  from  the 
civil  law,  in  which  the  doctrine  of  consideration  is  treated 
•464  with  an  air  of  scholastic  subtlety.  (/)     •Whether  the 

{»)  Umpleigh  V.  Bralbwait,  Hob.  106.  Bot  It  is  ooderatood  to  be  now  Mttled 
tbu,  Id  k  caw  of  umple  contract,  il  one  panoD  makes  a  promiae  to  another  foe  the 
baoeflC  of  t,  third  partj',  the  third  party  ma;  malDtala  an  action  tipon  it,  though  tlie 
coiwldentlon  doei  not  more  from  him.  Dulton  r.  Pool,  2  L«t.  210;  b.  c.  1  Vent. 
818;  SBot.  &P.  14B,note*taTngBettD.  ThonipTCD;  Schemerhorn  v.  VanderheTdeo, 
1  Johnt.  110;  Slarke;  i>.  Hill,  Sty.  296;  Cumberland  v.  Codrington,  S  Jobna-Cb. 
2Hi  I'arker,  C.  J.,  in  IT  Mom.  400;  8  Pick.  91;  Uoamer.  C.  J.,  in  7  Coon.  Ul; 
Barker  u.  Bucklio,  2  Denio,  46 ;  Walwortb,  Chanizellor,  2  Denio,  417.  [See  It.  241, 
n.  (a).  Bnt  lee  Hellen  v.  Whipple,  1  Onj,  817 ;  Exchange  Bank  of  Su  Lonii  t. 
Rico,  107  Haai.  87 ;  Carr  t>.  National  Security  Bank,  lb.  46;  and  ounpan  Ganaey 
e.  Rogers,  47  N.  T.  288.  240.] 

{/]  Dig.  lib.  2,  lit.  14,  c.  7,  sec  4 ;  id.  IS.  6.  6.  Though  a  aale  williout  a  priot 
was  not  binding  aa  luuh  by  the  Roman  law,  yet  it  might,  under  circnmatancet, 
operate  at  a  donation,  it  accompanied  with  delirery.  Toet,  Com.  ad  Pand.  18.  1. 1; 
D'Orgeno;  r.  Droz,  IS  La.  382,  389.  Sir  William  Blackitone,  in  liU  Commentariea, 
11.  444,  bai  borrowed  and  explained  tlie  distinL-tiiHu  in  the  Pandecta  upon  the  (our 
tpeciM  o(  oontract*,  ot  do  mI  Ja,  do  vt  /adat,  facin  at  dtt,  and  ^/aeio  at  Jaeiat.  This 
clanlfication  of  contracts  embrace*  all  those  engagements  which  relate  to  the  inter- 


■uoh  perfbrauuioe.     Gt«at  Northern  Ry.  v.  Barnard,  18  L.  R.  Eq.  GIS;  Kiddletoo 

Co.  p.   Witham,   9  L.  R.  C.  P.   Iti.    A  «.  Brown,  IT  L.  J.  Ch.  411 :  as  to  moni 

promiae  after  performance  operates  as  a  consldeiatlon,  Uusick  *.  DodsoB,  70  Ho. 

raCiflcatioD,  via.  In  legal  contemplation  6S4 

as  a  previoiu  request  and  promiae.    Idng-  Eztailed    CaasuJsruriM.  —  See    uj^io, 

dell's  Summary,  1199,70.     It  has  been  466,  n.  1.    The  Inw  function  of  a  lobae- 

held  that  forbearance  to  sue  a  doubtful  qnent  promba  teems  to  be  to  ueiatiTa  Ifaa 

olBlm  made  tsna.^  Is  a  good  oonsidera-  idea  that  the  terncM  wen  peifonned 

tion.    CalUsher  p. Bischonheim,  6  L.  R.  gntu''oMly,  or  luppoeedby  defesdaatto 

Q.  a  449 ;  WUhy  b.  Elgee,  10  L.  R.  C.  P.  hare  been  so  performed,  and  thus  to  *np- 

497 ;  Parker  v.  Enilow,  102  III.  272.    Bnt  port  the  alk-gation  of  a  piwriova  nqueet, 

tee  lAngdell'i  Summary,  H  G8  st  tag. ;  and  then  tlie  neortry  should  be  i^on  the 

Eokw  V.  HcAIUater,  M  Ud.  863;  Kmith  debt  created  by  tba  porfonnaaM  at  the 

*.    Baaton,   54    Md.   138.     See    farther,  twrices  on  Nqmst.    In  btut,  an  acticn 

Howe  >.  Taggart,  188  Mas*.  284.     Bee,  mi  the  subeeqnent  promiae  it  anataliMd 

aa  to  adeqaacj  of  contideration,  Bnttan  only  to  the  extent  of  saoh  d^t    Laag- 

v.  Madden,  fi  L.  R.  Q.  B.  66;  Qrsfely  dell's  Summary,  1  00  d  ss;. 
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agreement  be  verbal  or  in  writing,  it  is  atill  a  nude  pact,  and 
will  not  Bapport  an  action,  if  a  coDsidenttion  be  wanting.  This 
waa  finally  settled  in  England,  in  the  House  of  Lords,  in  ^nn 
T.  Hughe* ;  (a)  and  the  rule  has  been  adopted,  and  prevaiLi 
extensively,  in  thiis  country.  (()  The  rule,  that  a  consideration  is 
necessary  to  the  validity  of  a  contract,  applies  to  alt  contracts  and 
agreements  not  under  seal,  with  the  exception  of  bills  of  exchange 
and  negotiable  notes,  after  they  have  been  negotiated  and  passed 
into  the  hands  of  an  innocent  indorsee.  The  immediate  parties 
to  a  bill  or  note,  equally  with  parties  to  other  contracts,  are 
affected  by  the  want  of  consideration  ;  and  it  is  only  as  to  third 
persons,  who  come  to  the  possession  of  the  paper  in  the  usual 
course  of  trade,  without  notice  of  the  original  defect,  that  the 
want  of  a  consideration  cannot  be  alleged,  (c)  The  rule,  with 
this  attending  qualification,  is  well  settled  in  English  and  Ameri- 
can law,  and  pervades  the  numei-ous  oases  with  which  the  books 
abound.  In  contracts  under  seal,  a  consideration  is  necessarily 
implied  in  the  solemnity  of  the  instrument ;  and  fraud  in  relation 
to  part  of  the  consideration  is  held  to  be  no  defence  at  law ; 
though  fraud  in  respect  to  the  execution  of  the  specialty, 
and  going  to  render  it  void,  is  a  good  defence,  (tf)   *  A   *  465 

cbBDse  of  cammoditiM,  mao^f,  m*  Ikbor,  u,  1.  SdpaUtioiu  matnally  to  giTc;  2. 
StipnlaUon  on  the  ooe  put  to  give,  Id  cooaidenttion  of  (ometluDg  to  be  done  or  for- 
bonie  on  th«  other  pmrt;  8.  Stipolation  oa  the  one  pert  to  do  or  torbemr,  in  coiuid- 
eration  of  lOmethiciK  to  be  gi*ea  on  the  other  part ;  4.  Stipolktloiu  natiuUlr  to  do 
or  forbear  to  do.  Each  of  them  implie*  a  leciprodty  of  benefit  A  onilateral 
engagement,  gratuitonily  made,  Unde  the  offerer  nntll  rejected,  or  the  acceptance  ba 
nndolj  delayed,  acoording  to  the  Fi«nch,  Dnteh,  and  Scotch  law.  Toollier,  Droit 
dy'A  Pran^aii,  *1.  n.  30 ;  Code  de  Commerce  de  Holland*,  art  1,  p.  05 ;  Bell  on  the 
Contract  of  Sale,  Edin.  18U,  p.  34.  In  England,  it  la  a  node  pact,  and  do  contract. 
See  infra,  477. 

(a)  7  T.  R.  S60,  note ;  7  Bro.  P.  C  660,  b.  o. 

{b)  Baraetv.  Biico,4  Johni.335j  ThacherD.DInimore,  S  Haai.801,SOS;  Hoemnr 
r.  Hoilenbeck,  2  Day,  22;  Cook  v.  Bradley,  7  Cima.  67;  Brown  a.  Adair,  1  8l«wart 
(AU.),  51 ;  Be*erleya  v.  Holmei,  4  Mnnf.  96;  Parker  o.  Cuter,  lb.  273. 

(c)  Bay  V.  Coddlngton,  6  Johnt.  Ch.  64. 

(if)  Dale  V.  Rooaevelt,  0  Cowen,  807.  Thp  N.  T.  BerlMd  Btatatea,  ii.  408,  nc. 
77,  78,  declare  that  a  leai  ii  only  preiamptlTe  eridence  of  a  lufflcient  coniideration, 
and  liable  to  be  rebutted  equally  ai  if  the  inatmnient  waa  not  lealed,  provided  luch  a 
defence  l>e  made  by  plea  or  by  notice  under  the  genetai  iiine,  Thii  itatale  pro*ition 
waa  an  inooTadon  npon  the  common-law  rnle.  Caw  d.  Booghton,  11  Wend.  106.  It 
b  not  to  be  nndentood  that  a  Toluntary  bond  would  be  enforced.  If  it  be  admttted  by 
the  oUigee,  by  pleading  or  otherwiie,  tliat  it  wai  eiecnLed  without  any  comidera- 
lion.  The  principle  li,  that  a  bond,  from  the  eolemnlty  of  the  inatmrnent,  implia 
a  aamidtratifi,  and  the  defendant  li  eetopped  by  the  ecal  frotn  averring  a  want  ot 

[ees] 


Id  b,  Google 


*  465  OP  PEBSONAL  PBOPBTT.  [PAKT  T. 

valuuble  consideratiou  is  one  that  is  either  a  benefit  to  the 
party  promiiiiug,  or  »ome  trouble  or  prejudice  to  the  putj  to 
whom  the  promise  is  made,  (a)  Any  damage  or  sospenaion,  or 
forbearance  of  a  right,  will  be  sufficient  tn  sustain  a  promise,  (b) 
A  mutual  promise  amounts  to  a  sufficient  consideration,  provided 
the  mutual  promises  be  concurrent  in  point  of  time ;  and  io  that 
case  the  one  promise  is  a  good  consideration  for  the  other.  («) 
But  if  two  concun-ent  actfi  are  stipulated,  as  delivery  by  tfae  one 
party  and  payment  by  the  other,  no  action  can  be  maintained  by 
either,  without  showing  a  performance,  or  what  is  equivalent  to 
a  performance,  of  his  part  of  the  agreement.  ((2}  ^     IftbeconsideF- 

it.  Wright  V.  Moor,  1  Ch.  R.  167 ;  Turner  v.  Sir  George  Binitm,  Budrei,  aoo ;  S  BL 
Coram.  440 ;  Sedgwitk,  J.,  and  Pinona,  C.  J.,  2  H  isa.  1^.  In  lodisiu,  by  itatBie 
(R.  Statnlei,  1838,  p.  461),  coDiideratiou  of  ipei.-laliie*  anil  other  contract*  (coaTej* 
■ncM  of  real  Miate  and  negotiable  paper  excepted)  may  beinqaired  into  under  ipecial 
plea,  or,  if  given  in  exidence,  on  a  trial  at  law. 

(a)  Juoeav.  Aahbumliam,  4EasI,466i  Lent  c  Fadelford,  lOHaaa.  286;  Pattewn, 
J..  2  Q.  B.  869. 

(A)  SeamaD  v.  Seaman,  12  Wend.  8S1 ;  Morton  r.  Bam.  2  Ner.  t  Perry,  297. 

(c)  Where  •everal  persona  lubicribe  to  raiie  money  for  an  object  in  which  all  fed 
an  iatereat,  the  mutual  promiaea  of  the  lubieriben  form  a  valid  conaideration  for  the 
promtae  of  each.  But  the  agreement  of  a  single  person  to  make  a  donation  to  a 
public  Inatitation,  without  may  undertaking  on  the  pari  of  the  donee  Io  do  aafihing, 
i*  without  consideraLion  and  void.  Walworth,  Chancellor,  [Stewart  v.  Hamilton  Col- 
lie,) 2  Denio,  4IB,  417 ;  [Wilton  d.  Baptist  Education  Society,  10  Barb.  SOS.]  ITaa 
■{[Teement  lie  optional  m  to  one  of  tbe  panlas,  and  obligatory  as  to  the  other,  it  does 
not  destroy  ita  mutnality,  if  tliere  be  a  anfflcienl  consideration  on  twlh  sides ;  as  if 
one  party  stipulates  that  he  will  dellvet  salt  when  called  on,  and  the  other  that  he 
will  pay  for  the  salt  to  delivered.  This  is  mutuality,  and  one  promise  is  in  consider> 
•tioti  of  the  other,    Cherry  c  Smith,  3  Humph.  (Tenn.)  19. 

{d)  If  the  act  or  duly  to  be  performed  by  A.,  atKl  in  consideration  of  which  B. 
promisM  to  pay,  be  soch  that  it  eannof,  or  from  its  nature  noy  net,  be  performed  belcn 
the  time  flxed  for  payment  by  B.,  tlien  A.  may  sue  for  the  money  without  averring 
performance.  But  if  the  time  be  flxtd  for  the  payment  to  be  made  in  conuderalion 
of  tbe  acl,  and  the  act  l>e  of  soch  a  nature  that  it  may  be  done  presently,  and  before 
the  time  of  payment,  then  the  act  becomes  a  precedent  coitdilion  to  tbe  payment. 
Thorpe  c.  Thorpe,  1  Salk.  171 ;  1  Ixl.  Raym.  666,  s.  c. ;  Callonell  b.  Brlgga,  1  Salk. 
112;  Pordage  v.  Cole,  I  Saund.  819;  Trimble  t^  Green,  S  Daoa  (Ey.),  S68,  36T. 
Id  this  last  cats,  the  distinctions  to  be  dnwo  from  the  anthoritie*  ai«  Jnatlj  and  skil- 
fully taken. 

'  Extcuted   Cantideration.  — It,  at  the  amnnnti toanexpreaspromlse, — orifthat 

time  of  an  actual  request,  the  peraon  to  which  he  was  led  to  expect  at  the  time 

whom  it  was  addressed  was  not  given  to  was  a  less  matter  than  what  was  pramiaed 

undeiatand   that   he  was  promised  any-  after  the  consideration  was  executed,  it 

thing  U  be  would  comply  with  it,  or  in  is  bard  to  see  how  the  subsequent  promise 

any  way  led  to  expect  a  reward  of  any  can  be  nuforced.    Thus,  a  warranty  tnb- 

aort,  —  which,  aa  has  been  said,  4G0,  a.  1,  sequent  to  a  sale  is  void,  unleaaanppotted 

[664] 


Id  b,  Google 


LBCT.    XXZIX.]  OP  PEBSONAL   PBOPERTT.  *465 

ation  be  wholly  past  and  executed  before  the  promise  be  made, 
it  is  not  sufBcient,  unless  the  consideration  arose  at  the  instance 
or  request  of  the  party  promising;  and  that  request  must  have 
been  ezpreaslj  made,  or  be  neceasarilj  implied,  from  the  moral 
obligation  under  which  the  party  was  placed  ;  and  the  considera- 
tion must  have  been  beneficial  to  the  one  party,  or  onerous  to 
the  other.  («)  A  subsisting  l^al  obligation  to  do  a  thing  is  a 
8a£Bcient  consideration  for  a  promise  to  do  it ;  but  it  has  been  an 
unsettled  point  whether  a  mere  moral  obligation  be,  of  itelf,  a 
sufficient  consideration  for  a  promise,  except  in  those  cases  iu 

(«)  JeaUni  v.  Tucker,  1  H.  BL  00 ;  LiTiugttoii  v.  Rogen,  I  Cunei,  6M ;  Comslock 
Eb  Smith,  T  Jahni. SI i  Hiuki  p.  Bnrhuii,  10  Jahni.  248;  Gmirett «.  Smut,  1  U'Cord 
{8.  C),  614 ;  Wing  o.  IIUI,  1  B.  &  Aid.  104. 

bf  *  new  coDiideratioD.      T.  B.  6  Hen.  promiM  made  U  the  time  wm  Toid  will 

vn.  II,  pL  7  ;  BotcoHa  a.  Thoraas,  B  Q.  B.  not  pravent  the  coniidentioD  sspportiDB 

8S4;  Snnimwt  o.  Vftughan,  S5  Ind.  333.  a  subiequeiit  vilid  aipreu  promiw.     It 

Bnt  we  Bradford  v.  Ronliton,  8  Ir.  C.  L.  is  laid  dawn  by  Baron  Parke,  that  when 

468.    Dd  the  other  band,  where  the  con-  the  coniideralion  iraa  originallj  Iwne&dal 

tiderBtioD  U  mfflclent,  pwhap*  a  prcTiou*  to  the  partf  promiiing,  jrct,  U  be  be  pro- 

requeal  It   not   Uterallj    neccMarj.      It  tected  from  liahility  bj  Bone  prorltion 

would  probablj  be  enough  that  It  wat  <^  tha  iiatute  or  uoinmoo  taw  meant  tor 

ezvcnted  lu  accordance  with  the  known  bii   adranlage,  be    msf    renounoe    the 

dealrea  of  the  part;  ion^t  to  be  cliarged,  benefit  of  that  law ;  and,  if  he  proroiaes 

and  that  be  wai  nnderttood  at  the  time  to  p«7  the  debt,  he  ia  then  bound  b;  law 

)»j  both  parties  to  found  a  promlae  upon  to  perform  It    Earie  n.  Olirer,  2  Exch. 

it     Victor*  v.  Dariei,  IS  M.  ft  W.  768-  71.  BO;  Paol  n.  Stackhonae,  S8  Penn.  St 

7S0.  802.      Por    Inttance,  where   monej  waa 

HoweTer,  the  exception   to   the  mie  advanced  on    a    uturiona  contract,  and 

that  a  moral  consideration  ii  not  anfflcient  then   the  *(atute  againit  luury  wa<  re- 

■lionld  be  coDtidered  with  the  flnt  ing-  pealed,  and  a  new  contract  waa  made  in 

geation  of  thU  note.     Por  although  it  ii  renewal  of  the  old  one,  there  wa«  thonght 

tme  that  an  eipreta  promise  cannot  be  to  be  a  luSctent  coniideiation.    Plight 

rapportad  bj  a  consideration  tnm  which  e.  Reed.  1  Hnrlst  ft  C.  397.    See  Eilbonm 

the  law  could  not  implj  a  promise,  ei-  r.   Bradlej.  8    Daj,  356;    Goulding    v. 

Mpt  where  the  express  promise  does  awa;  DaTids^m,  38  H.  T.  601,  009.    It  will  be 

with  a  legal  suspension,  or  bar  of  a  right  obierTed    that  in  this  instance  the  loan 

of  action,  which,  bat  for  inch  suspension  waa  originally  a  perfectly  legal  consider- 

or   bar,  wonid  be    valid    (Beaumont  v.  ation  for  a  promise,  but  that  the  original 

BeCTO,  8  Q.  B  48S),  it  is  not  always  promise  founded  on  itwas  ill^al;  wbet«- 

Dcoesaary   that   a  prior  legal  obligation  as  in  Beaumont  d.  Reeve,  n^yra,  there 

slionld  have  onca  existed.   If  the  promisee  was  not  only  no  promise  of  anj-  sort  to 

was  Induced  to  oontbr  a  besieflt  of  a  kind  induce  tlie  plalntiO  to  cohabit  with  Ibe 

which   might   legally  have  been  a  con-  defendant,  but,  If  there  had    been,  tbe 

sideration  for  a   promise  by    the   other  eonaidcratioQ  would  not  have  attppOTted 

party,  leading  him  to  expect  a  retnin  to  It    [£iipra,  468,  n.  jr*.] 
become  due  thereupon,  tbe  fact  ibM  the 
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which  a  prior  legal  obligatioc  or  cosBideration  bad  ODce  existed. 
The  weight  of  authority  ia  that  it  is  not  sufficient.  (/)  Though 
(/)  Smithti.  Ware.  18JaLni.S67;Edw>rdiB.  D&tii.  16id.281:llllli>.  Wtdub. 
&  Pick.  207  i  Cook  r.  Bradley,  7  Coan.  67 ;  Dodge  r.  Adami,  19  Pick.  42B ;  ^itwood 
n.  Ken70Q,3  Pen7  &  Dar.27Si  a.  o.  II  Ad.  &  EL  438;  BeBDmoot  e.  Boeve,  E.  B. 
HU.  18M,  N.  T.  Legal  Obiener,  June.  IBM ;  Ebla  ■>.  Judaoo,  84  Weod.  97.  Tim 
qDMtioo,  how  flu*  a  mere  tuoral  obligation  waa  anfflcieiit  to  niae  and  aniqioTt  an 
■MDmpalt,  U  learned!)'  and  clearly  listed  and  diacuiaed  In  the  note  to  9  Bo*.  *  P. 
249,  and  tlie  note  to  18  Jobna.  288 ;  ud  (be  cooclniioii  to  which  the  lewned  e^toft 
arrived,  aeeniB  to  liare  been  adopted  in  the  c«m«  tcfnTcd  ta  And  yet,  in  one  of 
the  caMt  (Lee  v.  Muggeridge,  6  Tftant.  8fl),  Qiblw,  J.,  obaerved  that  it  could  not 
now  be  ditpuied,  that  wbereTsr  there  U  a  moral  oUIgalioo  to  pay  a  debt  or  perforra 
a  duty,  a  promise  to  pay  that  debt  or  perform  tliat  doty  wonld  be  tnpported  liy  rhe 
previotu  moral  obligation.  There  i»  a  atrong  UwtanM,  hi  Falrehild  v.  Bell,  Brerud'a 
H8S.,  cited  la  1  Rice'i  8.  C.  Dig.  SO,  In  tapport  of  the  iw^JUd  contract  la  pay  for  a 
tnerilorioui  aerriee,  (bunded  on  a  moral  obligation.  The  aame  doctrine  la  laid  down 
by  Bayliei,  J.,  in  Barlow  e.  Bmith,  4  Vt.  144,  and  In  Glaat  r.  BeMsh,  6  id.  170 :  hut 
the  promiie  mnat  be  aprtu,  and  not  implied.  Lord  Tenterden,  in  LItlieDeld  v.  ShM, 
3  B.  &  Ad.  B11,  admitted  Ibe  doctrine,  that  a  moral  obligation  waa  a  infflclent  oon- 
•ideradoa  for  an  exprew  prorobe,  though  he  aald  that  It  mnit  be  receired  with  aomo 
limitation.  It  I*  difflcalt  to  iurmoont  the  caie  stated  by  Lord  Holt,  In  1  Ld.  Raym. 
180,  that  a  promlae  to  pay  a  debt  contracted  in  Infancy  ia  ralid.  In  the  caae  of 
Baatwood  v.  Kenyon,  Lord  Denman  obierred,  that  the  caaa  of  Lee  *.  Haneri<le> 
waa  decidedly  at  Tariance  with  the  doctrine  in  the  note  to  8  Boa.  &  P.  240,  and  ao 
wai  the  decialon  in  Lilllefield  v.  Sliee ;  and  Lord  Denman  oonduded  (hat  a  paat 
benefit,  not  conterred  at  the  rtqmit  ot  the  defendant,  Kould  not  (upport  ■  anbKqMDt 
promiia  to  pay,  and  that  this  C(»icliuiiM)  wa*  joatifled  by  the  old  cooimnn  law,  and 
that  the  principle  of  moral  obligatioa  did  not  make  Iti  appearance  till  the  days  of 
Lord  Mansfield.  Tlie  decision  in  Lee  v.  MngKaridge  was  laid  down  In  too  onqoaliflad 
teems,  and  the  doctrine  in  the  note  to  B.  &  P.  may  now  be  L'onsidered  as  the  better 
docMoe  In  England  and  America.  But  thete  Is  a  distinction  between  promises  whUi 
are  roid  or  only  voidable  :  and  the  former  are  held  not  a  aufflcient  consideratiaa  to 
•npport  a  subsequent  promise.  Cockabott  v.  Bennett,  3  T.  R.  763.  In  BatcbeB 
V.  Odom,  2  Dev.  &  Batt.  302,  it  waa  observed  that  it  was  not  every  moral  obligatiM 
that  was  soffldent  in  law  lo  raise  an  implied  pmnlse  or  to  snpport  an  eipreaa  one; 
and  thai  such  only  were  available  uonaideralioDs,  which  would  originally  have  beea 
good  but  for  ttie  intervention  of  some  rule  of  policy.  A  promiie  to  pay  after  the 
Interdict  ia  removed  will  lie  valid,  and  may  be  enforced.  The  case  of  a  promise  to 
pay  a  debt  barred  by  the  atatnte  of  limitations,  or  a  promise  by  a  widow  or  an 
adolt,  to  refund  a  loan  of  money  made  during  coverture  or  Infancy,  are  ^ven  as 
Instances  by  Judge  Gaston,  in  his  clear  and  able  opinion  In  the  last  caae  cited.  So, 
a  promlie  by  an  insolvent  debtor  to  pay  a  debt  existing  beibre  his  discharge,  oealee 
a  valid  contract,  the  previous  indebtedness  being  a  sufficient  eousidenitioo,  and  the 
promise  ia  a  revival  of  the  old  debt  Earnest  r.  Parke,  4  Rawle,  462;  Parke,  B.,  in 
Smith  V.  Winter,  1  Horn  t  Harlst.  869;  Rogers  v.  Stevens,  2  T.  R  718;  Gibboa  >. 
Coggon,3  Campb.  188;  Hawkee  d.  Saunders,  Cowp.  200 ;  Cook  e>.  Bindley,  7  Cohi. 
67.  The  plaintiB  may  dedare  en  the  original  promlee,  and  inaiat  oa  the  sew 
promiae,  by  way  of  re[jlcation.  fitqetald  e.  Alexander,  10  Wend.  402.  If  a  debtor 
ooa^iofflkee  a  debt  by  paybig  part,  and  afterwards  promises  to  pay  the  balBMt 
when  able,  the  promJee  is  binding  witfaonl  a^y  new  eonsldecation.  BtaSbtd  ».  Bae«% 
26  Wend.  884. 
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tbe  oonsideration  of  natural  Ioto  and  affeotion  be  raffiuieut  in  a 
daed,  yet  auoh  a  consideration  is  not  sufficient  to  aupport  an 
executory  contract  and  give  it  validity,  either  at  law  or 
•  in  equity,  (a)  A  promise  to  do  a  thing  may  be  merely  •  466 
gratuitous,  and  not  binding  ;  yet,  if  the  person  promising 
enters  upoo  the  execution  of  the  business,  and  does  it  negligently 
or  amiss,  so  as  to  produce  injury  to  the  other  party,  an  action  will 
lie  for  this  misfeasance,  (i)  The  consideration  must  not  only  be 
valuable ;  but  it  must  be  a  lawful  consideration,  and  not  repug- 
nant to  law,  or  sound  policy,  or  good  morals.  Ex  turpi  oontractu 
actio  non  oritur;  and  no  person,  even  so  far  back  as  the  feudal 
ages,  was  permitted  by  law  to  stipulate  for  iniquity,  (c)  The 
reports  in  every  period  of  the  English  jurispnidenoe,  and  our 
American  reportn,  equally  abound  with  cases  of  contraote  held 
illegal  on  aocoiint  of  the  illegality  of  the  consideration ;  and  they 
contaiu  striking  iUustratioiis  of  the  general  rule,  that  oontracta 
are  illegal  when  founded  on  a  oonsideratioa  contra  bonn  moret, 
or  against  the  principles  of  sound  policy,  oi  founded  in  fraud,  or 
in  contraveuUon  of  the  posiUve  provisions  of  some  statute  law.  (<2) 
If  the  ooDtraot  grows  immediately  out  of,  or  is  connected  with,  an 
illegal  or  immoral  act,  a  court  of  justice  will  not  enforce  it.  But 
if  it  be  unconnected  with  the  illegal  act,  and  founded  on  a  new 
oonidderation,  it  may  be  enforced,  although  the  illegal  act  was 
known  to  the  party  to  whom  the  promise  was  made,  and 
he  was  the  contriver  of  the  illegal  act.  (e)     The  •  courta    •  46T 

(a)  Tte  a.  Hubert,  3  Vca.  Jr.  Ill ;  PenniDgtOD  p.  (^ttlngi,  8  Qill  &  J.  aOA.  A 
roort  of  equity  will  not  ■padflcaU/  enforc*  or  exMoU  a  Toliuitary  oontract.  nor  knd 
Ito  Ruiituica  to  ■  mere  Tolantoer,  who  !■  not  within  tba  inflneDce  of  the  aonsideratioB 
of  mn  exMotorT'  k|T>ement  Jefteryi  a.  JaDeryB,  Cr.  4  Ph.  141 ;  UoUowIiT  «.  HMtd- 
tngtOQ,  S  Km.  S2&;  Colycu  u.  CoaulaH  at  H.,  3  Keen,  81;  UMthawi  «.  L— «, 
I  M«d.  5B1  i  Nbtm  v.  Scott,  U.  a  C.  C.  tot  0«orfri*.  L««  Reportar  [ix.  67},  Botloa, 
Juie,  1846.  Bat  If  It  be  an  axMiatad  Imat,  thon^  without  coniideiB^oa,  (ba 
ooiut  wiU  give  It  effact  ColUnton  a.  Patttiek,  %  Kani,  ISS ;  ElllKm  v.  EUUwn. 
0  Vca.  OOa ;  Bnnn  b.  Wiuthrop,  1  Johu.  Cfa.  S>7  ;  Minium  v.  Sermonr,  4  td. 
SOO;  Acker  t>.  Pbeolx,  4  Paisa,  SOG;  H>7ai  p.  Kanbow,  1  Band!  Ch.  »1;  [■•• 
488,0.1.) 

(t)  Coggi  t>.  Bernard.  2  Ld.  Barn.  000 ;  {pal,  6T0,  a.  1.] 

(o)  Fits.  Abr.  tit.  Obllgatloa,  pL  13.  Sae  alxi  the  aama  langnaga  in  Hw  oItU  Uw. 
Dig.  2. 14.  ST.  4 ;  Coda,  6.  S.  S. 

((/)  In  the  Amailaan  Jnrlit  for  Janiiai7,  1B40  [nii.  949],  the  law  eonnaniiDg 
ulawfnl  oontracu,  which  *tol«le  rither  th«  commoa  or  itataM  Uw,  ia  dlMuead  wUli 
maeh  learning,  order,  and  penplcnitj,  and  the  nnmerooe  adjudged  aatea  bearing  on 
the  enbjecl  refened  to,  and  the  leading  onei,  lalBctentlr  examined. 

{•  Hodgton  B.  Temple,  6  Taant.  181;  Toler  «.  Armatrong,  4  Waah.  Wl;  11 
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of  JDBtioe  will  allow  the  objectioD,  that  the  eonsideratioD  of 
the  contract  was  immoral  or  illegal  to  be  made  eTen  by  the 

WhettOQ.  268,  1.  □. ;  Storr's  Comm ,  on  the  ConBict  of  Lava,  [§S  246-269.]  lliat  4 
contnct  of  ule,  not  prohibited  by  may  positiro  IkW,  nor  kgalDit  good  monli,  maj 
■till  be  Toid  u  being  againtt  principle*  al  t/tnaH  policv,  lee  Jonei  n.  Randal,  Cowp. 
89 ;  Bryan  u.  Le«U,  Kf.  &  Hoo.  386.  In  lUcluudaon  ir.  HeUiafa.  2  Binf.  229,  C.  J. 
Ben  thought  that  the  coorta  lud  gone  too  fu  In  letting  aalde  contraclt,  on  Itw 
ground  that  tliej*  were  in  uantnTenlion  of  the  public  policy,  and  that  the  olyection 
in  inch  casei  ought  to  be  founded  on  aome  dear  and  unqaettioaable  principle,  and 
never  applied  Co  doubtful  queitiont  of  poliuy.  Theie  ihould  be  left  to  be  lettled  bj 
legitlatire  diaeretion.  In  tlie  Scota  law,  oontract*  are  deemed  inconaiatent  with  pnbUc 
policy  and  Ttud :  1.  When  made  againat  the  policy  of  the  domeatic  relationa ;  2.  In 
reatraint  of  penonal  liberij ;  8.  Tending  to  impede  the  coorae  of  juitice ;  4.  Defeat- 
ing the  revenue  law* ;  6.  Iiicontiitent  with  national  war  policy.  Bell'a  Principlea  ot 
the  Law  of  Scotland,  16-ld  Hr.  Juatice  Story,  in  hit  Cointneniariea  on  Bqniij 
Juiiiprudence,  i.  2S2-S04,  h«'>  clearly  and  fully  staled  the  caiei  in  which  contraota 
have  heen  set  aiide  u  againit  public  policy.  Sucii,  for  instance,  are,  (I.)  Marriage 
brokerage  contracta,  by  which  a  party  engages  to  give  another  compensation  if  he 
will  negotiate  an  advantageous  match  for  liim ;  (2)  A  ridward  promised  for  udng 
Influence  and  power  over  another  person,  to  induce  him  to  make  a  will  in  hi*  &ior ; 
(3.)  Secret  coQTeyances  and  settlements  in  contemplation  of  marriage;  (4.)  Con- 
tracta i»  general  restraint  of  marriage ;  (0.)  Contracta  in  general  reatraint  of  trade ; 
(6.)  Agreementa  founded  upon  violation  of  public  tniit  or  confldence,  or  duty,  or  for 
the  violation  of  public  law.  These  and  other  less  striking  cases  are  all  enforced  and 
iliiutiated  by  numetoua  authorities,  in  t)ie  masterly  treatise  to  which  I  have  referred. 
The  cases  are  uniform  In  declaring  the  principle,  that  if  a  note  or  other  contract  be 
made  in  eonsideratioD  of  an  act  forbidden  by  law,  it  Is  absolutely  void.  14  Haas.  3:12 ; 
6  Johna.  32T ;  S  Wbeaton,  204 ;  4  Peten,  410 ;  11  Eaat,  £02 ;  1  Binney,  110 ;  2  GalL 
£00;  oidt  also  aula,  i.  408.  It  the  uonaideration  of  a  bond  or  covenant  be  lUagal, 
that  iliegatity  will  conatitute  a  good  defence  at  law,  as  well  as  in  equity.  Smith  v. 
Aykwell,  3  Atk.  666 ;  Coilint  v.  Blantem,  S  Wits.  847 ;  Paxton  i>.  Popham,  9  Eiat,  40S ; 
Oreville  v.  Atkins,  S  D.  &  C.  462 ;  Fytche  o.  Bishop  of  London,  1  East,  487 ;  Vauihall 
Bridge  Company  u.  Earl  of  Spencer,  I  Jac.  64;  Westmeatta  d.  Weatmeath,  1  Dow  ij 
Clarke,  619;  First  Cong.  Church  b.  Henderson,  4  Rob.  (La.)  209;  Overman  b.  Gent- 
mona,  S  Dev.  &  Batt  186.  In  thia  lait  case  aU  the  authorltie*  are  reviewed,  and  the 
doctrine  clearly  established.  Tliough  the  result  of  many  of  the  decision*  is,  that  the 
mere  knowledge  of  the  illegal  purpose  tor  which  good*  are  purchased  will  not  affect 
the  validity  of  the  contract,  If  there  be  no  parttcipatioD  or  interest  in  the  act  itaelf ; 
as  selling  goods  by  a  fhreign  merchant,  he  knowing  that  they  were  intended  to  be 
sninggled  into  England.  Rolman  b.  Johneon,  Cowp.  841 ;  WaTinell  o.  Reed,  6  T.  B. 
699 ;  Rodgson  b.  Temple,  5  Taunt.  181 ;  Bell  on  the  Contract  of  Sale,  Edin.  164^ 
p,  22 ;  Cheney  b.  Duke.  10  Oill  &  J.  11 ;  Lord  AUnger,  in  Pellecat  b.  Angell,  2  Cr.  ft 
H.  811 ;  yet  C.  J.  Eyre,  in  Llghtfoot  e.  Tenant,  1  Bo*.  &  P.  661, 6G6,  held  olherwiM, 
and  that  the  consideration  muit  be  maritorioua.  A  tale  of  arsenic,  knowing  it  to  ba 
intended  to  commit  murder,  would  not  aupport  an  action.  And  Hr.  Justice  Story 
(Conflict  of  I^wa,  {  268)  coualders  that  ^lia  doctrine  oonUdna  anch  wholesome  moral- 
ity and  enlarged  policy  at  to  be  almost  irresistible  to  tiie  judtcraeiii.  Thia  haa  now 
beorane  the  prevailing  law  in  the  English  conrts,  langton  t>.  Huglics,  1  Maule  4  S. 
698 ;  Cannan  «.  Bryce.  S  a  ft  Aid.  179.  In  Steele  b.  Curie,  4  Dana  (Ky.),  886. 
C.  J.  Bobertson,  after  an  examination  of  the  anthoriliea  on  this  veied  qveation,  and 
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guilty  party  to  the  contract ;  for  the  allowance  is  not  for  the  sake 
of  the  party  who  raises  the  objection,  but  is  grounded  on  general 
principles  of  policy,  (a)  A  particepa  eriminit  has  been  held  to 
be  entitled,  in  equity,  on  his  own  application,  to  relief  against  his 
own  contract,  when  the  contract  was  illegal,  or  against  the  policy 
of  the  law,  and  relief  became  neoeseary  to  prevent  injury  to 
others.  It  was  no  objection  that  the  plaintiff  himself  was  a  party 
to  the  illegal  transaction.  (A)  But  if  a  party,  who  may  be  en- 
titled to  resist  a  claim  on  account  of  ite  illegality,  waives  that 
privilege,  and  fulfils  the  contract,  he  cannot  he  permitted  to 
recover  the  money  back ;  and  the  rule  that  potior  e»t  conditio 
deferidentis  will  apply,  (ff)  If,  however,  the  money  be  not  paid 
over,  bat  remains,  in  its  transit,  in  the  hands  of  the  intermediate 

witboat  givlDg  IIII7  definite  opinion  thereon,  ioggeited  that  the  raliditj  of  the  con- 
tract in  the  giveu  cue  miglit  depend  upon  Ihe  deyrte  of  larpitudt  erincti  bj  ibe  caa- 
tempUled  trmnsgreuion  of  the  law.  z* 

With  reapect  tocontraclslDmtmint  of  trade,  if  the;  totally  prohibit  the  carrying 
on  ot  a  particalar  biuineu  at  any  place  within  the  itate,  they  are  void,  for  *ach  a 
general  restraint  ii  injiirioua  to  the  public.  But  coatractt  tor  a  llralled  lettraint,  ai 
that  a  man  will  not  enerciie  liii  trade,  nr  carry  on  his  biuiueis  in  a  pRKicular  place, 
or  within  certain  limiti,  are  viilid,  provided  they  were  entered  into  fur  aome  good 
reaatmi,  independent  of  the  pecuniary  consideration.  Hltche]  r.  Reynotdi,  1  P. 
Wnu.  181 ;  Homer  v.  Grares,  7  Bing.  T86  ;  Proctor  v.  Bargent.  2  Mann.  &  Or.  20 ; 
Mallan  d.  Hay,  11  M.  &  W.  e53;  Chappell  i>.  Brockway,  21  Wend.  IG7;  lioet  b. 
Sadgbcer.  ib.  I3ft.  The  npinion  of  L.  Ch.  J.  Parker,  in  the  case  of  Miichel  u.  Bey- 
nolda.  ii  Tery  elaborate,  and  contnina  the  principles  of  law  on  the  subject,  with  Just 
ditcrimi nation  and  great  precision  and  Accuracy.  The  opinion  of  Mr.  Justice  Broo- 
eon,  in  the  New  York  cate*,  contains,  also,  well  reasoned  conclusion*  of  law.  [See 
Collins  v.  Lucke.  4  App.  Caa.  6T4 ;  Rousitlcn  r.  Rouaillcn,  14  Ch.  D.  Sfil ;  Hagg  v. 
Darley.  47  L.  J.  Cli.  M7 ;  Brewer  v.  Lamar  (Ga.,  1883),  17  Rep.  201.] 

fa]  Uolmin  r.  Johnaon,  Cowp.  343;  Mackey  v.  Brownflpld,  13  Serg.  &  R.  241, 
242 1  Oriawold  c.  Waddington,  IH  Johns.  486 ;  Langton  r.  Hughes,  1  Maule  ft  8.  69S ; 
Josephs  p.  Febrer,  2  B.  ft  C.  639.    See  in/hi,  487.  n.  (d). 

ib)  Evtabrook  o.  Scott,  S  Ves.  Jr.  406;  St  John  o.  St.  John.  11  Id.  626,  586; 
Jackman  ■>.  Mitchell,  13  id.  681. 

(e)  Howion  v.  Hancock,  8  T.  R.  676 ;  Bnrt  v.  Place,  6  Cowen,  431 

x'  Farther  examples  of  contracts  held  Co.,  8  Ch.  D,  469 ;  to  Inlluence  bidding, 

illegal  ate :  Contracts  to  settle  difterencea  Curtis  b.  Aaplnwail,  114  Mass.  187  ;  Jones 

in  stock,  &c.,  Hawley  e.  Bibb.  69  Ala.  G2 ;  v.  North,  IS  L.  R.  Eq.  426 ;  io  force  a  r^se 

WUliam*  D.  Carr,  80  N.  C.  294 ;  Barnard  in  price*,  Raymond  v.  Learltt.  46  Mich. 

f.  Backhans,G2  Wis.  693;  Cunningham  r.  447;    Amot  v.  Coal   Co.,  OS  N .  T.   668. 

Hat  Bank  (Qa.,  1B83|,  17  Bep.  40.    Bnt  8eefl]rtlier,WI1aonr.Stragnel1,TQ.B.D. 

see  Thacker  v.  Hardy,  4  Q.  B.  D.  886 ;  648 ;  Harrington  r.  Victoria.  Ac.  Ca. «  W. 

Beeatonr.  BeeaCon,  1  Ex.  D.  IS;  to  Com-  619;  Waogh  c,  Horri*.  8  L  R.  Q.  B.  202; 

pound  a  felony,  see  Flower  r.  Sadler,  D  Moher  v.  O'Grady.  4  L.  R.  Ir.  64;  Onem- 

q.  B.  D.  B3;  baTies  t>.  London,  &c.  In*,  sey  d.  Cook,  120  Muss.  601. 
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Btakefaolders,  the  law  will  not  permit  a  third  person,  who  is  tiius 
incideDtally  coonected  with  the  transaction,  to  set  up  the  claim 
of  illegality  m  the  contraot  between  the  principal  parties. 
An  agent  cannot  shelter  himself  from  paying  over  the  money 
by  Buch  a  plea,  and  the  money  advanced  may  be  reclnimed.  (<f) 
When  the  transaction  ia  of  such  a  nature  that  the  good  part  of 
the  consideration  can  be  separated  from  that  wliich  ia  bad,  the 
courts  will  make  the  dietinotion ;  "  for   the   common  law  doth 

divide  according  to  common  reason;  and  having  made  that 
*468   void  that  ia  *  against  law,  lets  the  rest  stand."  (a)     The 

general  and  more  liberal  principle  now  is,  that  where  any 
matter,  void  even  by  statute,  be  mixed  up  with  good  matter, 
which  is  entirely  independent  of  it,  the  good  part  shall  stand, 
and  the  rest  be  held  void ;  (6)  though  if  the  part  which  is  good 
depends  upon  that  which  is  bad,  the  whole  instrument  is  void ;  (c) 
and  60 1  take  therule  to  be  if  any  part  of  the  consideration  be  tnalwn 
tn  M,  or  the  good  and  the  void  consideration  be  so  mixed,  or  the 
contract  so  entire,  that  there  can  be  no  apportionment,  (d)  • 

Id)  Cotton  V.  Thnrland,  5  T.  K.  406;  Smith  e.  Blckmore,  4  Taunt.  474;  Viteher 
n  TalM,  n  Johni.  28 ;  M'Alliatsr  v.  HoAnui,  10  Serg.  &  R.  147  ;  Ha«tek>w  v.  Jack- 
•00,  6  B.  &  C  22L 

(a)  14  H«n.  YIII.  c.  15;  Hob.  14;  Pigot't  Cbm,  11  Co.  27.bi  Greenwood  w. 
Blibop  of  London,  6  Taunt.  727.  Lord  Slowell  alS  that  the  adaiiralt;  conrti  adopt 
thl«  rational  rule  ot  the  common  law,  in  reapect  to  maritEme  conlracta.  The  NalMNl, 
1  BMgg.  Adm.  170. 

(h)  Monya  d.  Leake,  S  T.  H  411 ;  KerriMHi  n.  Cole.  8  Eait,  2E1 ;  Howe  v.  SrngB, 
15  SMt,  440 ;  Doe  v.  Fitcrher,  8  Taunt.  869 ;  Wig;g  d.  Shnttleworth,  18  Eait,  87. 

(c)  Be*t,  J.,  in  Biddell  v.  Leeder,  1  B.  &  C.  327. 

(J)  Scott  ■>.  GUlmore,  8  Taunt.  228 ;  Lord  Kenjon,  in  Honji  v.  t*ake,  8  T.  B. 
411 ;  Binde  v.  Chamberlio,  6  N.  H.  225;  Fraxter  v.  Thompton,  2  Watta  k  S.  286. 

I  ExruteM/or  Ifon-perfonniaa.  —  What  5  C.  B.  n.  b.  4P2  (see  L.  R.  4  Q.  B.  IBS) ; 

uaBn(Kho/Cataraa.^la)  Where  there  Lloyd  t7.  Quibert,  L.  R.I  Q.B.191;  [Kej- 

i(  a  poritive  coDtract  to  do  a  thing  not  In  itone,  Ac.   Co.  d.   Dole,  43    Mich.  870; 

itielt  onbwfut,  the  contractor  muit  per-  MeCreery  v.  Qreen,  S8  Mich.  172.]     Bat 

fbrm  11,  or  pay  damagei  for  not  dohig  it,  where,  from  the  nature  of  the  contnct,  tl 

although  in  conaeqaenct  of  ^OTeieeti  ac-  appean  that  the  parties  rauit  hare  known 

ddenti  the  performance  of  his  contract  frmn  the  be^nning  that  it  could  not  be 

hai  become  nnexpect^dlj  bordenaome,  or  fUlfllled,  unleu,  when  the  time  for  the 

eren  tmpouible.    Taylor  v.  Caldwell,  3  fulfltment  of  the  contract  arrired,  kwh 

Beat  t  B.  828,  B83 ;  Warcham  Bank  o.  particular  ipecifled    thing  conljniwd   to 

Burt,  5  Allen,  IIS;  HaU  r.  Wright,  B.,B.  exist,  an  that,  when  entering  Into  the  con- 

ft  S.  748;  [Allen  n.  Baker,  88  S.  C.  01,  tract  thar  moat  have  oontemplated  aach 

«M(ra;]  Bddj  n.   Gement,  S8  Tl  488;  oontikBing  ezlatenoe  a«  the  foimdatian  ot 

Adam*  D.  Rojal  Hail  StMtm  Packet  Co.,  what  waa  to  be  done,  —  there.  In  the  ab- 
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4.  Of  Um  Cootnot  of  8m10.  —  A  Bale  is  a  oontntot  for  the  transfer 

of  property  from  ooe  persoD  to  another,  for  a  valuable  conuidera* 

tioD ;  («)  and  three  things  are  requisite  to  its  validity,  viz.,  the 

(0)  Str  WlUun  Blackitone  deflmi  a  tale  to  be  "  a  tnuiimatation  of  property  Irom 
one  man  to  another.  Id  condderacion  ol  loiiie  price  or  recompeiue  in  value."  S  Comm. 

MDoe  of  any  exprcM  or  linpbed  wamDIj'  lick,  be  can  tecxiver  fbr  tbem  upon  • 

that  the  thing  ihall  exiil,  the  oontnut  la  gwatuM  meruit.     Wolfe  «.  Howea,  30  S.  Y. 

BOt  to  be  contCrned  a*  a  poaitlTe  contract ;  197 ;  Green  v.  Gilbert,  21  Wia.  896 ;  I«ke- 

bnt  aa  lalgect  to  iin  Implied  condition  man  t>.  PoUard,  43  Me.  463.    In  Lo*ai1nf 

that  the  partfei  ihall  be  exeoMd  In  caw,  v.  Bock  Monntain  Coal  Co.,  U  Penn.  St. 

heton  breach,  perfonniince  become*  Ini'  K)I,  an  act  of  God  made  delivery  of  coal 

poealble  from  the  perlihing  of  the  thing  Impoeaible  for  a  certain  time  by  iweep- 

vithont   dehtilt    of  the  contractor  {ptr  log  away  the  mean*  of  traneportatlon  OD 

Btackbvrn,  J.) ;  at  in  ca»e  of  a  contract  which  the  coal  ownen  were  notoiionBly 

f or  tlie  nee,  on  certain  iperitled  dayi,  of  a  dep«ident;  and  thliwaaheld  to  exctite 

mnde  hall,  which  wa*  aAerwarda  acd-  the  exact  performance  of  a  contract  to 

dentally   deetroyed    by  Ore,    Taylor    u.  dellTer   within   that  time.      For  a  raet 

Caldwell,  3  Beat  ft  8.  826 ;  Appleby  v.  namber  of  caaea.  He  the  American  note 

Myere,  L.  R.  2  C.  P.  661 ;  Ford  e.  Colet  to  Cottar  v.  Powell,  2  Sra.  T*  C,  laat  ed. 

wettli,  L.  R.  6  Q.  B.  644,  618 ;  Lo* ering  Some  of  them  leem  oppoted  to  Appleby 

V.  Bock  M.  Coal  Co.,  64  Penn,  St  291 ;  e.  Uyera,  and  Inclined  to  puah  the  doc- 

WeUar.Calnan.lOTMaM.GU;  [Cunnings  trine  of  Paradine  e.  Jane,  Aleyn,  2S,  a* 

ham  ».  Dnnn,  8  C.  P,  D.  443;  Howell  v.  far  aa  it  will  go.    The  nature  of  the  dec- 

Couplaod,  1  Q.  fl.  D.  268 ;  Kelly  r.  BIIm,  laration,  and  the   partiei  by  whom  the 

U  Wii.  167    Gate*  v.  Qoodloe,  101  U.  8.  action  wai  brought,  ihonld  be  carefully 

tl2'.\  or  a  contract  for  pereooal  lerTlce*,  examined  in  each  caae,  howeTar.     Tomp- 

which  the  teirant  ii  presented  from  per-  kins  r.  Dudley,  86  N    T.  273 ;   School 

formlDg  by  permanent  illDeai,  Boaat  e.  Truateeaof Trentonc.Bennett.SDutcher, 

Hrth,  L.  B.  4  C.  P.  1 ;  Roblnion  p.  Darl.  us ;  Dermott  o.  Jone*.  2  Wall.  1 ;  School 

too,  I..  B.  6  Ex.  269  (Me  Stewart  o.  Loi-  DUtrict  Na  1  e.  Dmnchy,  26  Conn.  6S0 ; 

ing,  6  Alien,  S06) ;  or  by  the  death  of  the  Bacon  p.  Cobb,  46  HL  47.     Sea  111  2MI, 

Maater,  Farrow  r.  Wilaon,  L.  R  4  C.  P.  n.  1,  (e);  468,  n.  1. 

744 ;  Terrington  e.  Greene,  7  R.  I.  689;  {b)  It  it  aometimei  hari  to  aay  «h«n 

(Spalding  V.  Roea,  71  N.  T.  40 ;]  or  by  the  a  Teftual  to  perferm  amnnnta  to  a  btewih 

prevalence  of  the  cholera  making  it  un-  of  contmct.    Breaking  off  an  ennagomenl 

aafe  (or  the  eervant,  ni  a  prudent  man,  to  and  refliaal  to  marry  ha*  been  held  ac- 

t«maln  tn  the  place  where  the  work  ti  to  tlonahle  before  the  time  epeclfled  for  the 

be  done,  Lakeman  v.  Pollnrd.  4S  Me,  463  ;  marriage  in  the  promiw.  Froat  v.  Knight, 

otby  thearreitortheiervant  for  crime,  L.  R.7Ex.  Ill;  Holloway  u.  Grlfflth,  82 

Hnghei  e.  Wamantta  MlUi.  n  Allen.  201.  Iowa,  409,    See  Hochiter.i.  De  la  Tour, 

If  the  acrvanthaa  performed  eervlceavalu-  2  EL  4  Bl.OTS;  Brown  0.  Muller.LR. 

able  to  hU  employer  before  being  taken  7  Ex.  319.  i' 


i<  It  ha*  been  held  that  the  tnw  teat  ii  D.  64S.    See  alao  Bloomer  e.  BeriMleh), 

wbeOier  the  reheal  i*  meh  ai  to  hidicato  9L.RC,  P.  688;  Morgan  o.  Bain.  10  L. 

■n  mtentton  to  Anally  abandon  tiie  con-  It.  C.  P.  16^  It  ii  admitted  In  Money  Steel, 

tract    Flreeth  v.  Burr,  8  L.  R  C.  P.  206;  »c.  Co.  ».  Naylor,  mpra,  that  It  la  im- 

Heraey  Steel,  ftc.  Co.  «.  Naylor,  9  Q.  B.  pofdUa  to  leconfle  the  pieTiow  anlborl- 
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thing  sold,  whicb  is  the  object  of  the  contract,  the  price,  aad  the 
conseDt  of  the  contracting  parties.  (/) 

(1.)  Of  the  Thing  Sold.  —  The  thiug  aoM  must  have  ao  actual 
or  potential  existeuce,  (^)  aiid  be  specific  or  Identified,  and  capa- 

446.  RoH,  in  his  Treatira  on  the  Lav  of  Parcliuen  and  Vendon,  adopd  the  nine 
deflnltion  and  I  take  this  oLtwiion  tn  recommend  that  vork  of  Mr.  Koa  ni  a  learned 
and  fkitliful  perfonnanue.  It  ii  republlilied  io  tliU  country  u  part  of  the  12th 
Tolnme  of  th«  Law  Library,  edited  bj  ThoiiiM  J.  Wharton,  Gaq.,  — a  moat  Talnabl* 
■erlei  of  publication*  to  (he  prafeHion. 

(/I  Pothier,  Trait*  du  Contrat  de  Venta,  n.  8 ;  Bell'i  <Prin.  L.  S.  aec.  86,  W-9Z. 

Ig)  It  it  tuffloient  that  tha  thing  conlracled  tbr  liai  a  potential  exiBtenoe;  and  a 
tingle  hope  or  expectation  of  meant  founded  on  a  right  in  ear,  toAj  be  the  object  of 
■ale,  aa  the  next  <-a8t  of  h  flfherman'a  net,  or  fruiti  or  animali  not  yet  in  eiittence,  or 
the  good  will  of  a  trade.  But  a  mere  poMibititj  or  contingency,  not  coupled  with 
any  inlereat  in,  or  growing  oat  of,  property,  at  a  grant  of  the  wool  of  the  theep  lb* 
gnmlor  may  tLercalter  buy.  or  the  expectancy  of  an  heir  apparent,  it  void  at  a  lale. 
Dig.  18.  1.  8 ;  Pothier,  Cont.  de  Venie,  d.  6, 6 ;  Plowd.  13  a ;  Orantliam  v.  Hawley. 
Bob.  1S2 ;  Hai^.  Co.  UtI.  lib.  1,  n.  3«S,  s.  c. ;  Robinton  v.  Hacdonnell,  6  Haole  t  S. 
•J2S;  Cohl  Ug.  tit.  Grant,  D. ;  Carleton  v.  Leighton,  8  HeriT.  MT.  See,  imfia,  Ui  e4. 
See  also,  tn^o,  604 ;  1492,  n.  1,  (c)  ;|  (Thrall  v.  Hill,  110  Maia.  S30 ;  Heald  v.  Bnildera' 
Asm  ,  lllMata.  38;  Sanborn  f.  Benedict,  78  HI  309.]  A  coTenant  topay  oittof  fntni* 
pmflti  of  an  exiating  office  is  good.  Clapliam  v.  Moyle,  1  Lev.  166.  Mr.  Bell,  In  hU 
Principlea  of  the  I>w  of  Scotland,  SO  (a  work  *er7  comprehenuve,  bat  admbaUy 
condented),  ptatpt  that  the  hope  of  luccetaion  may  be  theiubjecl  of  tale;  but  in  the 
caae  from  Merivale,  Lord  EldoD  held,  that  auch  an  expectancy  could  not  be  the  anb' 
ject  of  ataignment  or  contract.  Rereralonnry  Intereat  and  expectanciea,  founded  on 
■ettlementa  andentailmenla,  are  thetubject  of  tale,  at,  teepaaf,  475;  bntamere  hhpe, 
where  there  it  no  exiiiing  ri|;ht  lualaining  the  expectation,  at  where  the  ancettor  ia 
•eited  in  fee-aimple,  with  a  power  of  alienation  and  deviae,  tt  not  the  tabject  of  a 
valid  tale.  But  tee  pot,  475,  n.  (c).  A  bill  or  note,  or  Inland  bill  of  exchange,  it 
not  the  lobject  of  tale,  unlet*  it  be  iuch  a  aecurity  In  the  hands  of  the  teller  tliat 
he  could  Boe  on  it  at  maturltv.  Powell  n.  Watera,  8  Cowen,  069 ;  Crwn  i'.  Hen- 
drickt,  7  Wend.  580;  Munn  v.  Committion  Company,  16  Johnt.  44.  But  fenigt 
rrrhange  in  the  handi  of  [he  drawer  it  a  aul^ect  of  traffic  and  tale,  —  a  oomnodity 
bought  and  lold  like  merchandiae.     Banian'  dmfti  are  alao  exiiting  things  in  BCtioo, 

tiea.    See  Honck  f.  Hnller,  T  Q.  B.  D.  Haii.  74.  See  (nrtber,  Leopold  e.  Salker, 

93;  Simpaon  c  Crippen,  8  L.  R.  Q.  B.  89111.412;  Bomwinan  ».  Free,  4  Q.  a 

14,  D.  600. 

The  diitinctlon  between  a  refuaal  be-  In  an   entire  contract,  If  part  of  tb« 

fore  and   aAer  part  perfbrmince   ia   re-  goodt  do  not  comply  with  llie  tcttni  of 

jected  In  Mersey  Steel,  &c  Co.  u.  Naylor,  the  contract,  the  whole  may  be  nyeeted. 

*Byiro,but  it  aeema  clear  that  more  nne-  Tarllng  b.   O'Riordan,  2  L.  R-  Ir.   8»; 

qnlvocal  acts  would  be  required  to  indl-  Renter  p.  Sala,  4  C.  P.  P.  289. 
cate  en  intention  to  abandon  in  the  latter         Aa  to  when  inability  of  one  pai^  to 

than  in  the  former  caae.     See  Langdell's  perform  warrantt  repudiation  of  the  eon- 

Sammary,  T  160.     Contra  to  Hochster  v.  tnet   by    the   other,  see    Poniaard    v. 

De  la  Tour,  tee  Danleli  b.  Newton,  114  Spfen,  1  Q.  B.  D.  410;  Bettiol  v.  Oye, 

Haas.  6S0.   Comp.  Parker  v.  Raasell,  1S3  ib.  IBS. 
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ble  of  delivery,  otherwise  it  is  not  strictly  a  contract  of  sale,  but 
n  special  or  executory  agreemeDt..(i)  If  the  subject-matter  of  tbo 
sale  be  in  existence,  and  only  constructively  in  the  posseaeion  of 
the  seller,  as  by  being  in  the  poeseesion  of  his  agent  or  carrier 
abroad,  it  id,  nevertheless,  a  sale,  though  a  conditional  or  itnper- 
feot  one,  depending  on  the  future  actual  delivery,  (i)  But  if  the 
article  intended  to  be  sold  baa  no  existence,  there  can  be  no  con- 
tract of  sale.     Thus,  if  A.  sells  his  horae  to  B.,  and  it  turns  out 

and  inbJMt  to  tb«  like  trade.  Tb«  drawer  irllt  hU  fbrelgn  bill  m  moatj  or  fhtid* 
kbrcHuL  Hia  cndit  abroad  U  to  the  pa7ee  equivalent  to  ca«h,  and  the  bill  of  ex- 
change ii  the  iDilmrotnt  of  traoiteT.  Tlie  comraiMion  charRe  on  the  trantfer  ia  part 
of  the  price  at  llie  eate,  and  not  tunrion*.     Holford  c!  Blatchford,  '1  Sandf.  Ch.  149. 

(A)  Rondeau  v.  Wyatt,  3  B.  BL  6S ;  Movklow  v.  ManglM,  1  Tannt.  818 ;  OroTM 
r.  Bock,  3  Haale  A  8.  ITS. 

(i)  Boyd  r.  SiS^in,  2  Campb.  S26 ;  Wither*  0.  L;n,  4  Id.  237.  In  the  cItU  law, 
ownenhip  in  the  aeller  at  the  time  ofAi  emlmct  waa  not  eHcntial  to  lu  ralidit/.  Dig. 
IB.  1.  1. 67 ;  Heinecc.  Elem.  Jnr.  Socnnd.  Ord.  Init  Ub.  S.  tit.  24,  leu.  QOfi ;  Podiler, 
CiKitm  de  Vente,  n.  7.  In  Bryan  d.  Lewii,  R;.  &  Moodj,  886,  Lord  Teaterdao 
rated,  that  if  %aoAi  be  told  to  be  dellTered  at  a  future  dny,  and  the  leller  haa  not  the 
goodi,  nor  an;  conttaci  for  them,  nor  any  reasonable  expectation  of  recetTing  them 
b;  cooaignTnenl.  trot  Intendi  to  go  into  the  market  and  bay  them,  it  wa*  not  a  ralld 
contnct  It  wat  a  mere  wager  on  the  price  of  the  commodity.  ThI*  ii  contrary  ta 
the  rule  at  law,  at  luggnted  by  I«td  Chancellor  Parker,  In  Cud  v.  Rutter,  1  F.  VTow. 
670.  Tlie  obierration  of  Lord  Tenterden,  in  tbi»  ciue.  ia  Mid  to  be  a  mere  diaim, 
and  nnnippurteil  hy  any  other  caie,  WelU  v.  Porter,  8  Scott,  141.  In  thii  lait  caM 
In  the  C.  B.,  it  wai  held,  that  time  bargains  in  foreign  funds  were  not  illegal  or  Told 
*t  comnon  Ihw;  and  In  Hibblewhite  v.  M'Morine,  &  M.  ft  W.  4BS,  the  deciilon  of 
Lord  Tenicrden,  in  Bryan  d.  Lewli,  was  completely  oTemiled.  [See  Hnwiey  c.  Bibb, 
60  AU.  G2.]  Hr.  Bell  anyi,  iliat  where  the  dlitinction  eiisti  between  aate  as  a  trans- 
fer of  property  and  sale  as  a  contract,  as  in  the  civil  law,  Holland,  Scotland,  Ac,  ■ 
thing  whloh  belongs  to  another  may  be  tlie  anhject  of  lale,  and  the  seller  most  mak« 
tfxA  the  contract  or  answer  in  damage*.  But  that  in  England  anil  America,  as  • 
tale  ia  a  transfer  of  property,  it  cannot  exist  as  to  property  not  belonging  to  the 
seller  at  tlie  time.  Bell  on  the  Contract  of  Sate,  Edin.  1844,  pp.  2fl,  27.  In  France, 
by  the  Code  Clril,  No.  1016,  on  a  contract  of  sale  of  goods  which  can  be  purchaaed 
in  the  mnrket,  the  aeller  ia  bound  to  fulfil  the  contract.  By  the  N.  T.  ReTised  Stat- 
ale*,  Sd  ed.  1.  6tQ,  in  order  tn  prevent  stock  jobbing,  it  is  declared  that  all  contracts, 
written  or  verbal,  for  the  tnle  or  tmnafer  of  slnrka,  are  void,  unless  the  party  con- 
tracting to  sell  he,  at  the  time,  in  the  actual  posseaaion  of  the  evidence  of  the  debt  or 
Intereat,  or  otherwise  enUtled  in  his  own  right  or  with  due  autlioriiy  to  sett  thesime; 
and  all  wagers  upon  the  prioe  of  stock  are  void.  The  Rnglish  statute  of  7  Oeo.  II. 
«.  8,  was  made  to  prevent  stock  Jobbing,  and  which  the  atatnte  termed  an  inhmniis 
pr«ciiee.  The  iliscusdons  in  the  Bnglish  courts  nn  thl*  ttalute  have  been  many  and 
intereating,  and  the  operation  of  tlie  atatnte  made  subject  to  important  diailncliona. 
An  agreement  to  tranafer  stocka  for  a  valuable  consideration  to  l>e  paid,  thongh  the 
aeller  wu  not  at  the  time  actually  possessed  of,  or  entitled  tn,  the  stock,  in  Ids  own 
right,  has  been  held  not  toWwItUh  Ihestatule,  which  only  applied  toBctitioiiaBaleB 
of  stocks.     HorDmerv.  H'CHllan,  eu.  &W:Wi  «.<).  71d.30;  9  id.  086. 
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tli&t  the  horse  wbb  dead  at  the  time,  though  the  fact  was  unknown 

to  the  parties,  the  contract  is  ne^ssarily  void.    So,  if  A.,  at  New 

York,  sella  to  B.  his  house  and  lot  in  Albany,  and  the  hoose  shonld 

happen  to  have  been  destroyed  by  fire  at  the  time,  and  tbe 

*  469    parties  are  *  equally  Ignorant  of  the  fact,  the  foundation 

of  the  contract  fails,  provided  the  house,  and  not  the 
ground  on  which  it  stood,  was  the  essential  induoement  to  Uie 
purchase,  (a)  The  civil  law  came  to  the  same  conclanon  on  this 
point,  (i)  But  if  the  honse  was  only  destroyed  in  part,  then  if 
it  was  destroyed  to  the  vnlue  of  only  half  or  le^  the  opinion 
stated  in  the  civil  law  is,  that  the  sale  would  remain  good,  and 
the  seller  would  be  obliged  to  allow  a  ratable  diminution  of  the 
price.  Pothier  thinks,  however,  (c)  that  in  equity  the  buyer 
ought  not  to  be  bound  to  any  part  or  mo<1iiicalioa  of  tbe  contract, 
when  the  inducement  of  the  contract  had  thus  failed;  and  this 
would  seem  to  be  the  reasoning  of  Papinian,  from  another  passage 
in  the  Pandecfs,  ((2)  and  it  is  certainly  the  mure  just  and  reason- 
able doctrine.  The  Code  Napoleon  (e)  has  settled  the  French 
law  in  favor  of  the  opinion  of  Pothier,  by  declaring,  that  if  part 
of  (he  thing  sold  be  destroyed  at  the  time,  it  is  at  the  option 
of  the  buyer  to  abandon  the  sale,  or  to  take  the  part  preserved, 
on  a  reasonable  abatement  of  price ;  and,  I  presume,  the  princi- 
ples contained  in  the  English  and  American  cases  tend  to  the 
same  conolusinn,  provided  the  inducement  to  the  purchase  be 
thereby  materially  affected. 

Where  the  parties  bad  entered  into  an  agreement  for  the  sale 
and'  purchase  of  an  interest  in  a  public  house,  which  was  stated 
to  have  had  eight  years  and  a  half  to  come,  and  it  tamed  ont  on 
examination  that  tbe  vendor  had  an  interest  of  only  six  years  in 
tiie  bouse,  Lord  Eenyon  ruled,  (/)  that  tbe  buyer  had  a  right  to 
consider  the  contract  at  an  end,  and  recover  back  any  money 
which  he  had  paid  in  part  performance  of  the  agreement  for  the 
sale.    The  buyer  had  a  right  to  say  it  was  not  the  interest  he  had 

(«)  Difc.  ia.l.l.£T;Poihi(r,CaatdeVcata,B.  4;  mtcboock  ■- Gid£Bt:i  4  rik^ 
1S6;  B.C.  DaaMr*  Ezch.  I;  Story's  Comm.  la  Bq.  Jaii^radenae,  1&7;  AUe«  c 
HuniDonfl.  IL  Peicr*,  6S;  (CaotaiMr  w,  Hutie,  6  H.  L.  a  VTS;  9  Bxch.  UBi 
8  Bicli.  40.) 

(«)  Dif[.  18.  1.67. 

(e)  Tnut£  dn  Canlnt  de  Vtote,  ■.  4. 

(<f}  DiR.  18.  L  68.  (■)  Mi^  UU- 

(/}  Pui«rp.nKMl^al.lBv.6n. 
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^reeil  to  purchase.  So,  in  another  CHse,  and  upon  the 
same  principle,  *  Lord  Eldon  held,  (a)  that  if  A.  purchased  *  470 
a  horse  of  B.,  which  was  warranted  Bound,  if  it  turned  out 
that  he  was  unsound,  the  buyer  might  keep  the  horse,  and  bring 
an  action  on  his  warranty  for  the  difference  of  the  value ;  or  he 
might  return  the  horse,  and  recover  back  the  money  paid ;  though 
if  he  elected  to  pursue  that  course,  he  must  be  prompt  in  rescind- 
ing the  contract.  (()  There  are  other  caaes,  however,  in  which 
it  has  been  held,  (e}  that  it  was  do  defence  at  law  to  a  suit  on  a 
note  or  bill,  that  the  consideration  partially  failed,  by  reason  that 
the  goods  sold  were  of  an  inferior  quality,  unless  clear  fraud  in 
the  sale  be  made  out ;  and  the  courts  refer  the  a^^eved  party  to 
a  distinct  and  independent  remedy.  But  if  a  title  to  a  part  of 
the  chattels  sold  had  totally  ^led,  so  as  to  defeat  the  object  of 
the  purchase,  as  if  A.  should  sell  to  B.  a  pair  of  horses  for  car* 
riflge*  use,  and  the  title  to  one  of  them  should  fail,  it  is  evident, 
from  analogous  cases,  that  the  whole  purchase  might  be  held  void 
even  in  a  court  of  law.  In  case  of  a  sale  of  several  lots  of  real 
property  at  auction,  the  purchaser  purchased  three  lots,  and  paid 
the  deposit  money,  bat  the  title  to  two  of  the  lots  failed,  and 
Lord  Kenyon  ruled,  (<f)  that  it  was  one  entire  contract ;  and  if 
the  seller  failed  in  making  title  to  any  one  of  the  lots,  the  pur- 
chaser might  rescind  the  contract,  and  refuse  to  take  the  other 
lots.  The  same  principle  was  advanced  in  the  case  of  Jttdton  v. 
WoM,  (a)  which  was  the  purchase  of  several  lots  of  land  ;  and  the 

(a)  Curtii  B.  HKnn*7, 8  B>p.  62. 

(b)  Bailer,  J.,  1  T.  R.  186;  knd  In  Compton  b.  Bum,  Eip.  Dig.  13.  (But  sm 
479.  n.  I,  A,  (e).] 

(c)  Morgan  ■>.  BichardMn,  1  Campb.  40,  n. ;  Fleming  v.  Slmpion,  tb.;  T/a  p. 
Q^rnne,  2  M.  346. 

(rf)  Chamben  r.  Qrifllthi,  1  Eip.  160. 

(e)  11  Johnt.  626.  There  are  conflicting  caMi  on  tht*  point ;  but  In  the  Engltih 
law  tlie  better  oirintan  teema  to  be,  that  if  a  parohMer  contracli  for  the  entlretj  of 
ao  eitale,  and  a  good  title  can  ooly  be  made  to  a  put  of  it,  the  pnrchaier  will  not 
he  conipelled  to  take  It.  Thi*  waa  the  dedsinti  in  Boffej  v.  ShalicroM,  i  Mh<1.  [-221) 
133,  FlilL  ed. ;  and  in  THIb;  t>.  Pnllen,  3  Sim.  29.  InCaafnTnajoro.  Strode  (1  Cooper, 
BA  Ca.  610,  B  Conden.  Cli.  GIO,  a.  c).  Lord  Chancellor  Brougliatn  lald  Chat  the 
dedtion  of  Lord  Kenyon,  in  Chamben  k,  Qrlffltha,  wii  not  inund  doctrine;  and  waa 
contradicted  by  (lie  cni>e>  of  Jnmei  u.  Shore,  1  StnrkEe,  426;  and  Itoot^i  v.  Dnnner, 
4  B.  &  Ad.  77.  Re  Further  said,  that  Lord  Eldon.  in  the  note  to  Roffty  u.  Shallcroa*, 
carried  the  rale  tno  far  the  other  way.  The  principle  liid  down  by  Lord  Brougham 
at  die  medium  one  wnc.  that  the  purchaser  wai  not  to  be  lei  o0  (torn  life  uontract  for 
one  lot,  on  the  groiuid  that  the  title  to  the  other  wa»  bad,  anlcM  it  appeared  fh>m  ttt* 
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parcbaser  wasJieltl  to  be  entitled  to  have  a  perfect  title  according 
to  contract,  without  any  incumbrance,  or  he  might  disaffirm  tbe 
sale,  and  recover  back  hia  deposit.  (/) 

(2.)  Qf  reBcinding  and  completing  the  Contract.  —  On  the  sub- 
ject of  the  claim  to  a  completion  of  the  purchase,  or  to  the 
*  471  payment  or  return  of  the  considertitioD  money,  *  in  a  case 
vhere  the  title  or  the  essential  qualities  of  part  of  tbe  sub- 
ject &il,  and  there  is  no  charge  of  fraud,  the  law  does  not  seem 
to  be  clearly  and  precisely  settled ;  and  it  is  difficult  to  reconcile 
tbe  cases,  or  make  the  law  harmonize  on  this  vexatious  question. 
The  rules  on  this  branch  of  the  law  of  sales  are  in  constant  dis- 
cuHsion,  and  of  great  practical  utility,  and  they  ought  to  be  dis- 
tinctly understood.  It  would  seem  to  be  sound  doctrine,  that 
a  substantial  error  between  the  parties  coiicemii^  the  subject- 
matter  of  the  contract,  either  as  to  the  nature  of  the  article,  or  as 
to  the  consideration,  or  as  to  the  security  intended,  would  destroy 
the  consent  requisite  to  its  validity,  {(i)y'  The  principles  which 
govern  the  subject,  as  to  defects  in  the  quality  or  quantity  of  tbe 
thing  sold,  require  a  more  extended  esainination ;  and  they  are 
the  same  in  their  application  to  sales  of  lands  and  chattels. 

In  the  case  of  a  purchase  of  land,  where  the  title  in  part  fails, 
tbe  Court  of  Chancery  will  decree  a  return  of  the  purchase-money, 

eircDHutuicei  thmt  the  two  loti  were  lo  connected  timt  the  purchuer  wonld  not  haT« 
boaght,  except  in  the  expeetniion  of  poaseuing  both  lota. 

[/)  If  k  pert^  bu  eniereil  into  a  contract  b;  the  fraud  of  the  other  par^.  In 
maf.  on  diicorering  the  fraud,  and  on  the  earlieit  notice,  rescind  the  contract,  and 
recover  whatever  he  bu  advanced,  on  offering  to  do  whatever  be  In  hia  power  to 
reatoce  the  otiier  part?  to  hia  (orraer  t-ondiiuin.  Maaion  v.  Bovet,  I  Denio,  69.  (See 
478.  n.  1.] 

(a)  Tlioniton  v.  Kempater,  6  Taant.  T6S.  Several  caaea  on  the  tame  tabjeci,  atid 
tn  (upport  of  the  doctrine  in  tlie  text,  are  referred  to  in  1  Bell'a  Comm.  343, 206,  U 
nctii,  aa  having  been  decided  in  the  Scoti:h  cottrti.  Bj  the  Civil  Code  of  LouisUna, 
art.  2496-361B,a  redhibhory  actkm  ia  provided  for  ilie  avoidance  of  a  lale,  on  kcconnt 
of  aome  vice  or  defect  in  the  thing  lold,  which  reodera  it  either  ahaolatelj  Daelcaa.  oi 
ita  uae  ao  iDconvenlent  and  imperfect,  that  it  mutt  he  auj^oaed  that  the  borer  wonld 
itot  have  piircheaed  it  had  he  liDOwn  of  the  vioeL  Where  ■  fact  Id  the  »«1*  of  land  It 
eqnalt;  unknown  to  both  pttrtiea,  or  eacli  ha*  equal  infornutioti,  or  the  fact  it  dooW 
All  ftom  ita  own  nature,  and  the  parCiea  have  acted  in  good  Cdth,  eqni^  will  Mt 
inlerpoie.    HcCobb  d.  Blchardtou,  24  Maine,  82. 

y  Where    the    conaldention    waa    a  Deniton.  8S  IlL  142.    Witb  which  oan- 

patent   right,  which   turned  out    to   be  pare  Falmer'i  App.,  96  Peon.  Si  lOB; 

void,  tho  contract  wm  held  void  in  Har-  Begbie  v.  Phoaphate  Sewage  Co.,  1  Q.  B. 

low  >.  Putnam,  134  Haia.  55S  i  Walker  v.  D.  670. 
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eyea  after  the  parcliaee  has  been  carried  completely  into  execu- 
tion, by  the  delivei7  of  the  deed  and  payment  of  the  money, 
provided  there  had  been  a  ^udalent  misrepresentation  as  to  the 
title.  (&)  But  if  there  be  no  ingredient  of  fraud,  and  the  pur- 
diaaer  ia  not  evicted,  the  insufficienoy  of  the  title  is  no  groand 
for  Teller  against  a  security  given  for  the  purchase-money,  or  for 
rescinding  the  purchase,  and  churning  restitution  of  the  money. 
The  party  is  remitted  to  his  remedies  at  law  on  his  oove- 
oants  to* insure  the  title. (a)  In  Friabfe  v.  ffoffnaffle,Q')  *472 
the  purchaser,  in  a  suit  at  law  upon  hts  note  given  to  the 
vendor  for  the  purchiuie-money,  was  allowed  to  show  in  his  de- 
fence, in  avoidance  of  the  note,  a  total  fulure  of  title,  notwith- 
standing he  had  taken  a  deed  with  full  covenants,  and  had  not 
been  evicted.  But  the  authority  of  that  case  and  the  doctrine  of 
it  were  much  impaired  by  the  Supreme  Court  in  Maine,  in  a  sab- 
sequent  case,  founded  on  like  circumstances ;  (c)  and  they  were 
afterwards  in  a  degree  reiitored,  by  the  doubts  thrown  over  the 
last  decision  by  the  Supreme  Court  of  Massachusetts,  in  Khapp 
V.  iee.  (d)  The  same  defence  was  made  to  a  promissory  note  in 
the  case  of  OresrUeqf  v.  Cook,  (e)  and  it  was  overruled  on  the 
ground  that  the  title  to  the  land,  for  the  consideration  of  which 
the  note  was  given,  had  only  partially  failed  -,  and  it  was  said, 
that  to  make  it  a  good  defence  in  any  case,  the  failure  of  title 
most  be  total.    This  case  at  Washington  is  contrary  to  the  defence 

(b)  Edward*  t.  M'Lny ,  Cooper,  Eq.  808 ;  Feaxaa  >.  BrowDe,  14  Vn.  144. 

(a)  Abbottr.  Allen,  2  Joluii.  Ch.  619;  Bwkhamtted  ti.  Cue,  6  Conn.  fi28;  Bftnk* 
T.  Walker,  before  Aw.  V.  Ch.,  3  Sindford,  Cli.  M4.  In  Broon  ■>.  ReTci,  lOUutln 
\tM.),  S8G,  il  wM  held,  tliat  h>  long  a*  the  bn^er  li  tn  tb*  peaceabl«  and  nndUniTbed 
poMeiiion  of  the  thing  aold,  h«  cannot  withhold  pKjFinent,  on  tlie  plea  of  a  want  o( 
titie  in  tha  Teudor.  B7  tbe  gItII  law,  alio,  a  pindiawT  in  paut«*i(in  couid  iwl  rMd»d 
the  oontract,  nor  proie(.-nt«  the  vendor,  on  tbe  ground  uf  no  title.  Code,  lib.  6,  tit 
4ti.  1.  8;  Potliler,  Traitd  da  Contnt  de  Veato,  ait.  praUm. 

ib)  11  Johni.  CO. 

(e)  Uojrd  d.  J«w«U,  1  Oreenl.  3BZ.  6m  aln  Wrinkle  v.  Tfler,  15  Martin  (La.), 
Ul.  In  TaUoMdge  v,  WalUi,  9C  Wendell,  117,  the .  chancellor  loppoeed  Uiat  tW 
Bapreme  Court  of  Kew  York,  in  FH«bee  n.  HoSnaglt,  erred  tn  tbe  application  of  a 
rarreot  principle  to  the  caw,  became  It  did  not  appear  that  there  w*«  a  total  Ailare 
§t  ooBiideration,  at  tbere  wM  no  eviction.  It  wea  conceded  b;  him,  that  on  a  total 
Mtore  of  title  in  a  convejaDoe  of  land,  and  when  no  lnlere«t  or  poMcwion  pawed, 
that  fact  WW  a  good  plea  In  barof  atnlt  na  the  bond  Riivn  tat  the  purehaie- money. 
<^  8  Pick.  46S.  But  the  oaM  of  Trtibee  t>.  HoOnagle  hai  been  virtDalij  orermled 
IB  Vibbard  v.  Johmon,  IS  Johna.  77,  and  li  not  now  regarded  ai  aolhoiitj.  See 
irhnner  *.  Lewi*,  31  Wand.  132,  184. 

le)  2  Wbealoo,  18. 
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Bet  ap  and  allowed,  fuid  to  the  principle  eatablLihed,  in  the  caae 
of  Qray  t.  Handkinaon ;  (/)  but  it  seems  to  be  supported  by  the 
ease  of  J)aff  v.  Nix,  (g)  where  it  was  decided,  by  the  English 
eourt  of  C.  B.,  that  a  partial  failure  of  the  consideration  of  a  note 
was  no  defence,  provided  the  quantum  of  damages  arising  opoa 
the  failure  wasi  not  susceptible  of  definite  computation.  (A) 

*  473    *  The  cases  are  in  opposition  to  eaoh  other,  and  they  leave 

the  question,  how  far  and  to  what  extent  a  failure  of  title 
will  be  a  good  defence,  and  between  the  original  parties  to  ao 
action  for  the  ooaaideratiou  money  on  a  contract  of  sale,  in  a 
state  of  painful  uncertainty,  (a)  I  apprehend  that  in  sales  of 
land,  the  technical  rule  remits  the  party  back  to  liis  coTenants  in 
his  deed ;  and  if  there  be  no  ingredient  of  fraud  in  the  case,  and 
the  party  has  not  had  the  preoautiou  to  secure  himself  by  cove- 

(/)  1  Bsj,  278. 

Ig)  9  Moore,  169. 

(A)  It  Menu  10  b«  now  Mttled  in  th«  Hen  Tork  decisiDiw,  that  on  •  partial  ISdlan 
of  A  eoDiidenuitm  on  a  ule,  the  defendaot  ma;  rtcoape  lili  ilamagea,  on  a  breach  ot 
the  pluntiS*  ctmtract  of  varTaQt;.  Reab r.  McAlister.  8  Wend.  109 ;  StlU  u.  Hall, 
20  id.  61  i  Batlerman  u.  Pwrue,  S  Hill  (N.  T.),  171.  Tlie  recoupenuiU  is  not  aa  a  le^ 
off,  but  alloired  to  aroid  drcaity  of  actUm,  and  It  ii  foanded  on  the  {daineit  princi- 
jiet  at  juitlee.  Ooodwln  t>.  Motsa,  9  Meto.  279.  Cnder  the  N.  Y.  B.  8.  IL  41W,  m, 
77,  the  defendant  maj  rteovpe  in  an  action  upon  a  lealed  a>  well  aa  upon  an  nnaealed 
idttrament.  He  ma;  avail  tumielf,  by  way  of  ncttapenieta,  in  case  of  frand  bj  mii- 
repreientation  on  the  part  of  the  vendor.  Van  Epps  e.  Harriion,  6  Hill  (N.  T.),  68. 
The  equitable  doctrine  of  naiapmat  it  of  recent  origin,  and  ii  well  calculated  to  latr 
litigation.  It  is  a  qneition  whether  evidence,  by  way  of  rrcoaptmetit,  can  be  receiveil 
tuder  the  general  tuue  without  notice  with  tile  plea.  Tbe  majoritj  of  the  oourt 
hald  lltat  it  could  not  in  Barber  v.  Bose,  5  Hill  (N.  Y.),  T6.  In  Sedgwiii  on  (lie 
Measure  of  Damagei,  c.  17,  the  more  modern  and  liberal  doctrine  of  aet-oS  or  raeoH/w 
nou  of  damages  in  reduction  of  the  p1aintiS*i  daim  it  conildered  quite  at  large,  ainl 
Ule  nnmerooi  caaea  are  ably  reviewed  and  critidaed.  The  doctrine  of  aet-oft,  or  tin 
compenaatlon  of  one  debt  for  another,  came  from  the  couiti  of  equity,  who  were  in 
poaieaiinn  of  the  doctiiue  long  befbre  the  courti  of  law  iuterfered,  and  it  waa  flrtt 
introduced  with  tbe  atatute  of  6  Geo.  IL  The  doctrine  was  borrowed  from  the  doo- 
trine  of  compenia^on  of  the  civil  law.  IMg.  16.  2,  de  CompcnifltKinlbua.  The  lel- 
oS  was  conHned  at  law  to  wmiual  M/ti;  but  the  atatutes  of  baokropla  erabtaced 
mtdual  endiu,  and  which,  ix  n  Urmini,  Imported  unliquidated  damagea,  and  tlil*  more 
liberal  praotice  waa  adapted  in  chancer;.  Grove  u.  Duboii,  1  T.  E.  113;  Ex  parU 
Deeae,  1  Alk.  228 ;  Jame*  b.  Eynnier,  6  Veaey,  108 ;  Duncan  n,  Lyon,  S  JohiM.  Ch. 
S&l ;  T.  C.  &  D.  FUih'OAd  Co.  r.  Rhodes,  8  Ala.  800.  In  he  caae  of  Whitbock  >, 
Skinner,  7  Hill  (N.  Y.),  63,  the  defendant  was  admitted  to  *et  np  by  wa;  of  reoo^^ 
mtiU  an  adveraa  claim  under  the  same  agreement,  to  lave  needless  suits. 

(a)  The  general  rule  in  the  Bngliih  law  ia,  that  tlie  partial  failure  of  performanc* 
by  one  party  to  a  contract,  for  which  there  may  lieacompenaaiion  in  damage*,  doe* 
not  authoriie  the  other  party  to  put  an  end  to  it.  Franklin  v.  Miller,  1  Ad.  ft  B. 
fi99. 
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nauts,  be  has  no  ramedy  for  hiH  money,  even  on  a  failure  of  title. 
This  is  the  strict  English  rule,  both  at  law  and  in  equity ;  and 
it  aiiplivs  equally  to  chattaU,  when  the  vendor  sells  without  any 
averment  of  title,  and  without  possession.  (£)  In  sales  of  cliattels, 
the  purchaser  cannot  resist  paymeat  In  cases  free  from  fraud, 
while.the  contract  continues  open  and  he  has  {KMsession.  But  in 
this  country,  tbe  rule  has  received  very  considerable  relaicatiou. 
Ill  respect  to  lands,  the  same  rule  has  been  considered  to  be 
the  law  in  New  Yoi'k;(c)  white,  on  the  other  hand,  in  South 
Carolina,  their  courte  of  equity  will  allow  a  party  suffering  by 
tlie  failure  of  title,  in  a  case  without  waiTauty,  to  recover  back 
the  purchase-money,  in  tbe  sale  of  real  as  well  as  of  personal 
estates,  (d) 

In  cases  where  tbe  consideration  had  totally  failed,  the  English 
courts  have  admitted  that  fact  to  constitute  a  good  defence 
between  the  original  pai-ties  to  a  bill  of  exchange ;  though  a 
partial  failure  of  the  consideration  is  no  defence,  (e)  But 
with  us,  a  partial  as  well  as  total  failure  of  the  "consider'  *474 
ation  may  be  given  in  evidence  by  the  maker  of  a  note,  to 
defeat  or  mitigate,  as  the  case  may  be,  a  recovery,  (a)  In  Indi- 
ana, by  statute,  18S1,  in  actions  upon  apecialty  or  other  contract, 
excepting  conveyanced  of  real  estate,  and  paper  negotiable  by  tbe 
law  merchant,  the  defendant  may  allege  the  want  or  failure  of 
consideration,  in  whole  or  in  part  He  may  allege  fraud  or  breach 
of  warranty ;  and  if  he  shows  that  tlie  article  was  of  no  value,  or 

(&)  TuifMd,  Ch.  Bwon,  Id  Boiwell  v.  Vanghu,  Cro.  Jac.  196 ;  Medina  v.  Btongtt- 
ton,  1  Balk-  210 ;  Bres  v.  Halbech,  Dang.  6M ;  Lord  AlTinle;,  Id  Jobnion  n.  JohDMH), 
8  Bos.  &  P.  170 ;  DnniloD  e.  Pate,  cited  in  Sugden'i  I^w  of  Vendon,  Sd  mI.  B46, 
U7;  and  In  4  Cruiie'iDig  90;  aod  in  Cooper*!  Eq.  SII;  1  Fonb.  S66,  n. 

(«)  Froit  B.  Rajraond,  2  Ctintt,  188 ;  Abbot  v.  Allan,  2  John*,  Ch.  SS&i  Qttwm- 
Mur  *.  Elmeodorf,  6  Jolm*.  Ch.  84. 

id}  Tucker  e.  Gordoo,  4  De««iu.  6t,  fiS. 

(«)  Hargan  v.  tUviatdtOD,  1  Camp,  40,  n.;  !>«  «.  Qwjbdo,  2  id.  MB;  Haon  v. 
LMt,  10  B.  4  C.  677. 

(a)  Billa  V.  Banniiter,  8  Cow.  SI ;  Sill  r.  Bood,  15  Johni.  280;  Vayat  a.  Catin-, 
IS  Wmd.  006 ;  Cook  v.  Mix,  11  Conn.  433 ;  Be*iwd  SUIutea  of  Dlinoli,  cd.  1SS3, 
p.  484.  8m  tHpra,  472-8.  n. ;  ttie  uaiet  fhnn  8  and  20  Wend,  and  8  Hill.  la  Jatinaon 
r.  Titiu,  2  Hill  (N.  Y.],  000,  mere  inadrqmiif  of  conuderation,  withont  wairantj  or 
Inud,  i«  no  defrnce  to  a  pnimiiaoT7  note ;  but  end'rg  Boat  of  coniideration  i)  a  defenca 
loaDjexMUlMycontraot.  But  again,  in  Scudder  v.  Andreira,  2  McLean,  404,  it  wae 
l>eld,  opoo  wliat  waa  deemed  the  weight  of  autfaorit;,  that  a  total  failure  of  conddent- 
tioB  waa  a  good  defence  to  a  promtuorj  note  between  tbe  oiigioaJ  pariiei,  thongh  a 
partial  failnre  would  not  be  a  defence. 
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had  beeD  returned  or  tendered,  he  destroys  the  acUon.  (i)  In 
North  Carolioa,  a  total  failure  of  ooHBideration  may  be  given  in 
evidence  in  a  suit  on  a  promissory  note,  though  a  partial  failure 
cannot,  and  the  relief  is  by  a  distinct  suit,  (c)  In  equity,  as  well 
as  at  law,  the  defendant,  for  the  purpose  of  preventing  circuity 
of  action,  may  show,  by  way  of  defence,  in  order  to  lessen  or  de> 
feat  the  recovery,  a  total  or  partial  failure  of  consideration,  as 
the  case  may  be,  when  sued  for  the  consideration  of  a  sale,  or 
upon  the  security  given  for  the  purchase-money,  (d)  In  Illinois, 
by  statute,  a  want  of  title  in  the  vendor  of  lands  may  be  set  up 
by  the  vendee  on  the  note  given  for  the  purchase-money,  aa  a 
failure  of  the  contiidei-atioa.  (e')  So,  the  true  value  of  artides 
sold  may  be  shown  iu  rcduciioii  of  the  price,  even  on  a  note 
given,  as  between  the  original  parties,  in  cases  of  sales  wiUi  wai^ 
ranty,  or  fiauduleot  representation,  though  the  article  has  not 
.been  returned ;  and  this  is  allowed  to  avoid  circuity  of  action.  (/) 

(&)  Wynn  b.  Hldaj',  2  BUckf.  (Ind.)  12S.  lo  Georgia,  by  tUtute,  1836,  ptrtid 
fi^nra  ot  comUeration  In  any  contrHct  may  b«  giTen  in  eiEdence. 

(c)  Wubbura  f.  Pieot,  S  Dev.  Sga    Gee  lupra,  4T2-S,  note. 

(J)  Lewis  r.  WilioD,  1  Ed«.  Ch.  (N.  Y.).  805. 

(e)  Maion  v.  Walt,  4  Scamm.  127.  The  law  allowi  a  total  or  partial  faUnre  of 
consideration,  in  STerj  note  ur  inatrument  tar  the  iiayment  of  money  or  property,  to 
l>e  aet  ap  as  a  defence.  Tlie  ubjet-t  of  the  acl  it  to  preTent  a  multiplicity  of  actiuw. 
I>uiic«n  V.  Chatlea,  ib.  MI. 

(/)  H'AlUter  E.  Renb,  i  Wend.  483;  b.  a  6  Id.  109;  Miller  v.  Smith,  1  Hnaoa, 
437 ;  Steigleinnn  o.  Jeffries,  1  S.  &  R.  477  ;  Beecker  v.  Vroonian,  IS  Johna.  802.  Bee 
alto,  10  tlie  tame  point.  Street  r.  Blay.  2  B.  ft  Ad.  466 ;  Poulcon  r.  I.Attimore,  9  B.  ft 
C.  260;  Pearson  v.  Wheeler,  Hyan  ft  Moody,  SOS;  Harrington  r.  Stratton,  22  Pick. 
610.  In  this  last  case,  tlie  authorities  pro  and  em  were  extensively  examined.  !■ 
the  two  cases  of  Street  v.  Blay,  and  ol  Puulton  d.  Lattlmore,  it  is  settled,  that  where 
an  article  is  warranted,  and  the  warranty  not  compiled  with,  the  vendee  may  refnM 
to  receire  the  artide  at  all,  or  he  may  receive  it,  and  bring  a  ltdss  action  for  the 
breach  of  the  warranty,  or,  without  brioglnic  a  cro«*  action,  he  may  »■•  the  breach 
of  the  warranty  In  reduction  of  the  damages,  in  an  aotion  by  the  vendor  for  Ibeprioa. 
[But  see  479,  n.  1.]  There  is  a  very  learned  discnssion  and  citation  of  aathorltiet 
under  the  case  of  Cutter  v.  Powell,  6  T.  R  820,  in  Smith's  Leading  Cases,  Law 
Library,  m.  ■■  xxriii.,  on  the  vexed  question  aa  to  the  remedy  on  special  conlracu, 
remaining  in  part  unperformed.  To  the  aocumulation  of  English  cases,  the  learned 
American  editors  of  the  Tjiw  Lilirary  have  given  alao  a  view  of  ll>e  American  case* 
on  the  aame  suliject.  In  Ferguson  v.  Huston,  6  Mo.  407,  it  was  held,  afrer  an  elabo- 
rate eianiiaittOD  of  the  authorliics,  that  defect  nr  nntoundneat  In  a  cliattel  toM 
cannot  be  set  up  in  bur  of  a  recovery  on  a  note  given  (br  sneh  chattel,  nnlesa  tlM 
vendee,  on  tlie  discovery  of  such  defect  or  uniounUneu,  returns,  or  oBttt  to  retnm, 
the  chattel,  or  showt  it  t«  be  valueless.  In  the  learned  opinion  of  the  diaaentinf 
jud^  it  wat  held  that  the  retention  ol  the  chattel,  in  a  case  of  frand  or  breach  of 
warranty,  was  no  waiver  of  the  purciraaer't  right  of  defence  on  these  gmands,  by 
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In  Loutsiaaa,  the  failure  of  coDsideration,  either  in  whole  or  in 
part,  in  a  contract  of  snle,  has  been  held  to  be  a  defence  as  far  as 
it  goes ;  on  the  principle  that  matters  which  dimisiab,  as  well  ad 
those  which  destroy,  the  demand,  may  be  pleaded  in  defence  of 
the  suit.  (^)  The  discovery  by  the  vendee,  before  payment,  of 
incumbrances,  is  also  held,  in  Pennsylvania,  to  be  a  valid  defence, 
in  a  suit  for  the  purchase-money,  to  the  auouut  of  the  incum- 
brance, whether  there  existed  a  general  or  special  warranty.  (A) 
The  defendant  may,  by  way  of  defence,  show  a  breach  of  war- 
ranty as  to  the  articles  sold,  without  either  returning  them,  or 
giving  notice  to  the  vendor  to  take  them  away.  (0  In  Vii^nia, 
it  was  provided  by  statute,  in  1830,  that  a  defendant  might  allege, 
by  way  of  plea,  not  only  fraud  in  the  coneideration  or  procure- 
ment of  any  ooQtract,  but  any  such  failuiv  in  the  consideration 
thereof  or  any  such  breach  of  warranty  of  the  title  or  soundness 
of  personal  property,  as  would  entitle  the  defendant,  in  any  form 
of  action,  to  recover  damages  at  law,  or  to  relief  in  equity.  The 
rule  in  Ohio  is,  that  the  fraud  must  go  to  the  whole  ooosident- 
tioD,  or  the  payment  of  a  note  cannot  be  avoided  at  law,  upon  the 
ground  of  fraud,  (y)  This  is  also  the  law  in  Kentucky ;  and  a 
plea  going  only  to  a  part  of  the  consideration  is  bad.  (ft) 

way  of  mltigttion  of  damngei,  and  to  proTenl  circuity  of  action.  11,  however,  ha 
meant  to  resciod  the  contract  for  the  fraad  or  defect,  there  mutt  then  have  been 
aliown  a  return,  or  tender  of  a  return,  of  the  article. 

is)  Evani  «.  Ora;,  13  Mart.  (La.),  475,  647.  Bnt  in  Fulton  t>.  Orfswold,  7  Halt. 
(La.)  223,  it  wai  held  that  the  vendee  of  land  eonid  not  refuie  payment  of  the  price, 
nor  could  be  require  inrety  from  the  vendor  until  luit  bronght  to  evict  him.  And  it 
•eemi  now  to  be  lettlEd  in  South  Carolina,  tbaC,  on  a  ule  of  land,  a  defwt  of  title  in 
tb«  vendor  la  no  defence  at  la«  to  a  mil  on  the  not«  given  for  the  L'ongideratloo 
money,  to  long  a*  the  purcbMier  remaini  in  poweaaloD  uider  an  equitable  title.  Car- 
ter ■>.  Carter,  1  Bailey,  S17  i  Bordeaux  v.  Cave,  ib.  2fiO;  Weatbrook  v.  M'MiUan,  ib. 

Hj  Chriity  v.  Reynoldi.  and  Tod  o.  Gallagher,  IS  Serg.  &  R.  268,  281. 

(■'}  Steigleman  ■>.  Jeffrie*,  1  id.  477. 

0)  Barlan  r.  Read.  ■  Ohk>.  286. 

(I)  Delaoy  v.  Vaughn,  2  Bibb,  87Q;  WaUace  n.  Barlow,  ib.  ia&  The  rale  In  B. 
Caralina  in  letpect  to  warranty  of  title,  botli  ai  to  real  and  peraonal  property,  ft 
tboroogbly  dUcoiMd  and  stated  by  Mr.  Juatlce  Earle,  in  Moore  v.  I.anhRin,  8  Kill 
(B.  C),  299.  In  regard  to  (he  conitruclion  of  the  warranty  of  title,  lliere  ii  no  diF 
fsrenoe  between  real  and  peraonal  property.  Every  covenant  of  general  ivarranty  of 
title  li  held  to  be  a  covenant  of  leiiin,  and  the  vendee  may  bring  covenant  on  tlis 
warranty,  or  reiiit  an  action  for  the  price,  without  actual  eviction,  and  wbetlier  there 
bai  been  a  partial  or  a  total  failure  of  cmiiideration.  A  total  or  partial  faiinre  in 
regard  to  tjlle,  a*  well  ai  a  total  or  partial  failure  in  regard  to  aoundiieM,  will  Bvail 
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•  475  •  There  has  been  much  discussion  «nd  diversitj'  of  opin- 
ion on  the  subject  of  rescinding  and  of  enforcing  the  Bpe- 
ciiic  performBJice  of  contracts,  in  the  cases  of  partial  failnre  of  the 
considemtion.  In  one  case,  (a)  Lord  Kenyon  obeerved,  when 
sitting  in  chancery,  that  the  court  had  gone  great  lengths  in  com- 
pelling parties  to  go  on  with  purchases,  contrary  to  their  original 
agreement  and  intention ;  but  he  said  a  case  might  be  made  out 
sufficient  to  put  an  end  to  the  whole  contract,  when  the  seller 
could  not  make  ft  good  title  to  part  of  the  subject  sold.  Id  the 
case  of  the  Cambiidge  Wharf,  the  seller  made  title  to  aU  the 
estate  bat  the  wharf,  and  that  part  of  the  laud  was  tlie  principal 
object  of  the  buyer  in  making  the  purchiise,  and  the  hu3'er  who 
had  contracted  for  the  house  and  wharf  was  compelled  to  com- 
plete the  purchase  without  the  wharf.  But,  as  Lord  Kenyon  truly 
observed,  that  was  a  determination  contrary  to  all  justice  and 
reason.  There  have  been  a  number  of  hard  cases  in  chancery,  {by 
and  in  which  performance  has  been  enforced,  though  there  was  a 
mftterial  Yariance  between  the  actual  and  supposed  ciicumstauces 
of  the  subject,  and  when  those  circumstances  were  wanting  which 
were  the  strong  inducement  to  the  contract  These  cases  had 
gone  to  such  extravagant  lengths,  that  Lord  Ei>kine  declared  (e) 
be  would  not  follow  them,  nor  decree  specific  peiformance,  when 
the  main  inducement  to  the  purchase  had  failed.  In  many  cases, 
however,  where  the  title  proves  defective  in  part,  or  to  an  extent 
not  very  essential,  specific  performance  will  be  decreed,  with  a 
ratable  deduction  of  the  purchoae-mouey,  by  way  of  compensation 
for  the  deficiency,  (d) 

ft  purchaser  of  penoiul  propertj  t»  »  TRiid  defence,  whan  (tied  for  the  pnrchaar- 
raonej',  to  the  isme  extent,  in  the  lanie  torm,  tnd  upon  the  i>me  principles,  m  lh« 
like  failure  would  avail  ■  purchaier  of  rvai  ealate.  The  Jariiprodence  ot  Soalb 
Carolina  ii  thus  rendered  tree  from  embarrassing  diatinctiona  on  thii  aalgect,  hj  lb* 
compreheniiveneM,  ilmpliclty.  and  certainty  at  the  rale. 

'a)  Poole  V.  Shergold,  1  Coi.  278. 

(k)  Several  cases  of  that  kind  are  alluded  to  bj  Lord  Eldon,  in  S  V«b.  678 ;  and 
we  RlM)  Oidflelf)  r.  Round,  6  id.  60B. 

(c)  Hal«ey  v.  Grant.  18  Ve«.  78;  Btapjilon  v.  Scott,  ib.  438. 

((f)  Hilligan  v.  Cooke,  IS  Ves.  1  ;  Kinft  i'.  Barxlean,  6  Johna.  Ch.  38;  Smith  r. 
Tolcher,  4  Ruasell,  SOS ;  Soule  v.  Heerman,  6  La.  85a  8«e  a  aUtement  of  the  diet 
eultiei  on  (his  tabject  by  tlie  Mailer  of  the  Roll*,  in  Thomaa  v.  Deriiig,  1  Keen,  Tit. 
Sales  b;  an  heir  apparent  of  expectancies  nr  rerertlonary  Intercata  wtll  be  act  aaide 
when  the  consideration  is  Inadequate,  and  advantage  waa  taken  of  hi*  neceaaitiaa. 
Earl  of  PoTtmort  b.  Taylor,  4  Sim.  182 ;  Gihaon  v.  Jeyei,  6  Vea.  266 :  Pncnck  k 
Etuu,  M  Ve*.  613;  Gowlsnd  v.  De  Farla.  17  id.  20;  Addis  *.  Campbell,  4  Bmt. 
[  682  ] 


^d  by  Google 


LECT.    ZIXIZ.]  OF  PERSONAL  PBOPEKTT.  •476 

Tbe  good  seose  and  equity  of  the  lav  on  this  subject  is,  that 
if  the  defect  of  title,  whether  of  laudu  or  chattels,  be  ao 
*  great  as  to  render  the  thing  sold  unfit  for  the  use  in-  *476 
tended,  and  not  within  the  inducement  to  the  purchase, 
the  purchaser  ought  not  to  he  held  to  the  contract,  but  be  left  at 
liberty  to  rescind  it  altogether.  This  is  the  principle  alluded  to 
by  Pothier,  and  repeated  by  Lord  Erskine  and  Lord  Eenyon.  (a) 
In  South  Carolina  it  has  been  held,  that  if  the  deficiency  in  the 
quantity  of  land  be  so  great  aa  to  defeat  the  object  of  the  pur- 
chase, the  vendee  may  rescind  the  bargain;  and  if  the  defects 
were  not  8o  great  as  to  rencind  the  contract  entirely,  there  might 
be  a  just  abatement  of  piioe ;  and  this  doctrine  applies  equally  to 
defects  in  the  quantity  and  quality  of  land,  and  for  UDSonndDass 
and  defects  in  personal  property.  (6)  The  same  principle  wiis 
declared  in  Pennsylvania,  in  the  case  of  Stoddart  v.  Smith,  (c) 
on  a  contract  for  the  purchase  of  land.  If  there  be  a  failure  of 
title  to  part,  and  that  part  appears  to  be  bo  essential  to  the  resi- 
due that  it  cannot  reasonably  be  supposed  the  purchase  would 
have  been  made  without  it,  as  in  the  case  of  the  loss  of  a  mine, 
or  of  water  necessary  to  a  mill,  or  of  a  valuable  fishery  attached 
to  a  parcel  of  poor  laud,  and  by  the  loss  of  which  the  residue  of 
the  laud  was  of  little  value,  the  contract  may  be  dissolved  in  toto. 
Bat  the  court  in  the  last  case  limited  very  much  the  right  of 
rescinding  a  contract  for  a  partial  failure  of  tiUe ;  for  if  the  sale 
was  of  lots  in  diffiirent  parts  of  a  city,  it  was  not  dissolved  by 

MI,  a.  p.  See.  In  Lord  Aldborough  t>.  Trje,  T  Clwk  &  Fin.  486,  tbe  obterratlaat 
vS  Lord  Cottenliam,  on  tlie  cue  of  Qowluid  >.  De  Tmu,  reUlive  to  the  value  of 
eipeotanciei.  Tbe  laie  of  the  ezpeolation  of  an  heir  of  an  inberitanoe  in  real  a*  well 
a*  penonal  eitale,  will  be  lapported  in  chancerj,  if  madeia»i,Aieand  for  aTalnaUa 
eonrideratiMi.  Thl*  waa  lo  deolared  bj  tlie  aaaiaunt  >ioe-ohanpell<»,  in  Varlok  v. 
Edwarda.  1  Eloff.  Ch.  388,  39&-40&,  after  an  elaborate  examination  of  autlioride^ 
/te,  It.  291,  t.  p.  So,  the  releaie  bj  an  lieii  apparent  of  hli  eatate  in  expectant^, 
with  tbe  uonMUt  of  tlie  ancestor,  on  a  valid  conaiderstion,  with  a  covenant  of  war. 
rant;  mnning  with  tbe  land,  la  good  and  effectual  at  law.  Cobum  e.  HoUii,  3  Hel- 
calf,  125.  In  Scotland,  ao  agreement  for  the  Mie  of  a  ftiture  or  expected  inheritance 
it  U«ful.    Stair'i  Institntiona.  \tj  More,  vol  I.  nore  1,  p.  68. 

(a)  Thit  principle  was  expresaly  recognised,  after  a  fbll  and  elabonite  digctuiloa 
of  the  subject,  by  the  Conrt  of  Errors  and  Appeals  In  HttilisippI,  in  Parkbam  «. 
Randolph.  4  How.  (Mil*.)  436. 

(h)  Pringte  V.  Witten,  1  Bay,  266;  Gray  v.  HandUnaon.  ib.  378;  Qlover  a.  Snltb, 
1  Deiaiu.433;  Wtinwrighte.  Bead,  ib.  GTS;  Tiwno  e;  Hood,  1  irCord.l21i  Ibv- 
Tin  V.  Bennett,  8  Paige,  SIS. 

(e)  6  Binney,  8B6.  868. 
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the  failure  of  title  to  some  nf  the  lots,  not  adjoining  or  particu- 
larly coaaected  with  the  otberH,  nor  essentia]  to  theii;  use  or  ea- 
joyment.  (if)  It  is  to  be  regretted  that  the  embarrassment  and 
contradiction  which  accompany  the  English  and  American  cases 
on  this  subject  cannot  be  relieved  by  the  establishmeot  of  some 
dear  and  definite  rule,  like  that  declared  in  France,  which  ahall 

be  of  controlling  in&ueiice  and  universal  reception.  («) 
"  477        •  (3.)   Qf  the  Price.  —  The  price  is  an  essential  ingredi* 

ent  iu  the  contract  of  sale ;  and  it  must  be  real,  and  not 
merely  nominal  and  fixed,  or  be  susceptible  of  being  aacertained 
ill  the  mode  prescribed  by  the  contract,  without  further  negotia- 
tion between  the  parties.  Pretium  constituti  oportet,  nam  nulla 
emptio  sine  pretio  esse  potest,  (a)  ^ 

(rf)  Where  n  farm  ou  lold  in  grou  or  by  !u  boundkriei,  and  odther  part;  knew 
the  precise  quuitit]'  conveyed,  mnd  the  deed  uontaiiied  the  words  sun  <r  Uu,  aad 
the  quantitj  wu  sfleniHrdi  ucertained  to  be  lai  than  the  parliM  luppoeed,  tin 
Cooit  of  Chancerj  mfiued  to  inleiTera  for  tin  relief  of  the  purchaaer,  tlte  traniao- 
tioa  being  fair  and  honeit,  and  Ihe  deficienc/  imalL    UarTln  t>.  Bennett,  8  Paige,  S12, 

(i)  Tlie  rule  In  chaniTery.  upon  the  principle  of  equitable  cohTenion,  ii  loconalder 
that  which  waa  agreed  to  be  done  a«  done,  tf  the  execntlon  of  the  agreement  would 
be  Liwful  w)d  ju*t  In  puniuuice  ofthl*  doctrine,  the  purcliMe-moaejoflaiida,  con- 
tracted to  be  lold  duriuK  the  life  of  the  teitalnr,  \»  treated  aa  peraooal  eit«te<.  Baden 
0.  Counteei  of  Pembroke,  2  Vera.  212 ;  Lawei  v.  Bennett,  1  Coz,  107.  Vide  supra, 
330.  n.  (b). 

(n)  InaLS.  24;  Dig.  18.  1.  2;  Polhier,  du  CoDt  de  Vnite,  part  1,  art.  2,  n.  18; 
Brown  r.  Bellowa,  4  Pick.  189 ;  Bell  on  the  Contnct  of  8ale,  Edin.  1844,  p.  18l  But 
if  tiie  price  be  uol  flied,  jet  after  delivery  of  the  good*  the  contract  of  aale  i> 
deemed  valid,  and  the  purchater  must  pay  for  their  reasonable  value.  Auebal  il 
Levy,  10  Bing.  382 ;  Uoadiey  r.  M'Laine,  ib.  482 ;  Bell,  vU  lupra,  20.  Inadequacy  at 
price,  independent  of  other  drcumatanoei,  la  no  ground  for  relief  in  equity  agalnat  a 
bargain,  nnteM  it  be  ao  groat  or  exceaiive  as  to  aOhrd  a  necessary  prMamption  at 
fhind,  Imposition,  undue  Influence,  or  want  of  a  reMonable  Judgment.  Osgood  t>. 
Franklin,  2  Johns.  Ch.  23, 24.  The  opinions  of  Sir  Thomas  CUrke,  Lord  Thm-low, 
Lord  Ch,  B.  Eyre,  Lord  Eldon,  and  Sir  Willlitm  Grant,  were  all  referred  to  in  the 
ease  dted  in  support  of  thM  position.  See  also,  to  the  same  efleet,  Copla  b.  Mlddk- 
ton.  9  Madd.  Ch.  410 ;  Butler  v.  Haskell.  4  I>es«ns.  Eq.  (8.  C.)  651 ;  Glenn  v.  CLqv. 
11  QUI  t  J.  1.    By  the  civil  law,  a  skle  for  one  half  the  value  might  b«  a«C  aside  for 

.    1  Prite.  —  According  to  the  language  money  only.    Bigley  n.  Risher.  63  Penn. 

of   an  important   decision  of  the  Privy  St  16^    Hcadly  o.  M'Laluc,  s«pra,  n.  (o), 

Coondl.  the  price  may  be  money's  worth  is  approved  In  Joyce  v.  Swaun,  IT  C.  B. 

M  well  as  monty      Soatii  Australian  Ini.  h.  a.  84.    [That  the  ooniideradon  moM  ht 

Co.  K.Bande1l,  L.  R.  8  P.  C.  101 ;  [Gould  money  is  held  in  Slayton  v.  McDgsiald, 

■>:  HaosBdd,  108  Mass.  40B.)      Compare  73  Me.  GO ;  Haasey  v.  The  State,  74  lod. 

WilUamson  b.  Berry,  8  Bow.  405,  M4,  368.     See  also  Hackanen  m.  Long.  U 

where  an  authority  to  sell  lands  in  a  pri-  Penn.  St.  1G8.] 
*Me  act  was  construed  to  metui,  sell  tor 
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(4.)  €tf  Mutual  Content.  —  Mutual  consent  is  requisite  to  the 
creation  of  the  contract,  and  it  becomes  binding  when  a  propoei- 
tion  is  made  on  one  side  and  accepted  on  the  other ;  and,  on  the 
other  band,  it  ia  no  contract  if  there  be  an  error  or  mistake  of  a 
fact,  or  in  circumstances,  going  to  the  essence  of  it.  This  is  a 
clear  principle  of  universal  justice.  Non  videntur  qui  errant 
consentire.  (5)  In  creating  the  contract  the  negotiation  may 
be  conducted  by  letter,  as  is  very  common  in  mercantile  transac- 
tions ;  and  the  contract  is  complete  when  the  answer  containing 
the  acceptance  of  a  distinct  proposition  is  despatched  by  mail  or 
otherwise,  provided  it  be  done  with  due  diligence,  after  the 
receipt  of  the  letter  containing  the  propoe&l,  and  before  any 
intimation  is  received  that  the  offer  is  withdrawn.  Putting  the 
answer  by  letter  in  the  mail  containing  the  acceptance,  and  thus 
pln(;ing  it  beyond  the  control  of  the  party,  is  valid  as  a  construc- 
tive notice  of  acceptance.  An  offer  by  letter,  or  by  a  special 
^ent,  is  an  authority  revocable  in  itself,  but  not  to  be  revoked 
without  notice  to  the  party  receiving  it,  and  never  after  it  has 
been  executed  by  an  acceptance.  There  would  be  no  certainty 
in  making  contracts  through  the  medium  of  the  mail,  if  the  rule 
were  otherwise,  (e)^    On  the  other  hand,  it  has  been  held,  that 

bwdequcf ;  ana  Lord  NuttinBham,  in  Nott  v.  Hill,  2  Ch.  Cm.  130,  obterrea,  thU 
he  viihed  it  were  so  in  Eogtaii<l.  If  the  price  ot  t)ie  pnrvhwe  «u  Was  than  on*  half 
tlie  value,  the  ioequalitr  wm  deemed  in  the  civil  Inw  aiomii  latio,  and  relief  waa 
atEorded.  Thia  la  the  rule  alto  in  Louisiana.  Cnpkej  v.  Flint,  1  Bob.  (La.)  126.  At 
U«  the  rule  ia  more  atem,  and  a  pnxaiM  or  obligation  cannot  be  defeated,  la  whole 
or  in  part,  on  the  KTOUod  of  the  inadequacy  of  the  coniideration.  The  lUghteit  con- 
•ideration  ij  lufficient  to  support,  tlie  luoit  oneroui  obligalion.  Tlie  conaidermtioD 
may  be  impeaclied  only  by  iboiiing  fraud,  miitake,  or  illegality  ia  lis  concoction,  or 
non-performance  of  the  itipnlationi  on  the  part  of  die  promisee.  Oakley  v.  Boorman, 
21  Wend.  6BB.    See  also  Story'i  Comm.  on  Eq.  Juris  prude  nee,  218-254. 

[h)  Polbier  on  Obilg.  1,  c.  1,  No.  17.  18;  Thoniton  r.  Kempater,  6  Taunt  786; 
Hammond  v.  Allen,  2  Sumner,  B9(i.  399 ;  [489.  471,  479,  n.  1 ;  482,  n.  1.] 

(c)  Adanii  0,  LindseU,  1  B.  &  Atd.  681 ;  Chiles  v.  Nebon,  7  nana,  281.  The  dla- 
Unction*  on  tlili  lubject  am  reftned/nd  aubtle.  Id  Mactier  n.  Frith,  S  Wend.  108, 
an  oIKr  to  aell,  made  bj  letter,  irai  standing  and  held  open  for  acceptance  at  the  tinte 

■  CtmlrMU  bf  hfar.  —  To   a   almilar  note,  A.'s  letter  of  acceptance  wu  ttot 

ettect  with  the  case  cited  In  the  note  ftom  mailed  until  Jan.  8 ;  and  that  If  the  caaa 

Merlin,  t«  ConnteH  of  Dnnmore  v.  Alex-  can  be  aopported,  it  is  on  the  ground  sn^ 

•nder,  S  Shaw  &  Dunlop,  ISO,  Langdell'*  gMted  by  Wilde,  J.,  who  asked  why,  If 

Caaea  on  Contncti,  IIS,  oommented  oa  patting  the  aoceptance  into  the  post  was 

in  ThomaoD  v.  June*,  in/'nt.  a  deli*ei7  to  B.  on  the  Sd,  patting  In  the 

It  ahould  be  noticed  that  bi  ITCnUocb  withdrawal  was  not  a  delivery  to  A.  oa 

».  Bagle  Ituomnot  Co.,  mentioned  ia  tha  dwSd.    HowcTer,  In  Thorosoa  «.  Jamait 
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if  A,  makes  an  offer  to  B.  and  gives  him  a  specified  time  ftir  an 
answer,  A.  may  retract  before  the  offer  is  accepted,  on  the  ground 

it  wu  accepted,  find  the  contract  wu  then  coneummaied,  though  the  Icnowledgs  of 
the  concurrence  ot  wllla,  wlien  the  accppCance  waa  made,  wai  not  known  to  the  partj 
who  wrote  the  letter,  and  thongh  be  died  b^m:  notice  of  the  aocepiaoce,  b;  sniwer 
to  the  letter,  ws*  received,  but  after  the  lime  of  acceptance.  The  oSer  may  b« 
deemed  to  (tand  open  for  acceptance  until  it  U  expressly  or  hy  presumption  with- 
drawn. So,  also,  in  Brisban  v.  Bo;d,  4  Paige,  IT,  where  A,  wrote  tn  hie  fuctor,  pro- 
poaiDg  to  ship  to  him  cotton  on  joint  sccaont ;  the  agent,  on  tlie  rcccipi  of  tlie  letter, 

IS  Danlop,  1,  Langdell'i  Case*  on  Contr.  Co.,  6  Penn.  St  339 ;  see  also  Abbolt  r. 
llT,afler  anablediscasiion,  theroajoriiy  Sliepard,  48  N.  H.  U;  and  B  &A.T.Ca 
of  tlie  conrt  held  that  a  contract  became  c.  Colaon  wai  corroborated  hy  Keidpath's 
binding  tnytn  the  polling  of  the  letter  of  Case,  L.  B.  11  Eq.  86,  Ac.,  before  Lord 
acceptance,  although  a  letter  withdrawing  Bomillj,  bj  /a  re  Imp.  Land  Co.  of  Uai^ 
the  offer  had  been  preriouelj  posted,  and  seillea,  Tuwnwitd's  Case,  L.  R.  IS  Eq. 
was  received  by  the  offeree  before  the  148,  1G3 ;  and  bj  an  able  article  in  T  Am. 
acceptance  was  received  by  the  offerer.  Lnw  Kev.  4S8,  where  the  foreign  autbop- 
8ee  oilier  cases  below  in  this  note.  In  Ities  are  carefully  collected.  But  it  wa* 
Britiah  k  American  Telegraph  Co.  i:  directly  oppoied  to  the  earlier  decision 
Colion,  L.  B.  6  Ex.  108,  it  was  lield  that  af  Vassar  c.  Camp,  1  Kem  441 ;  14  Barb. 
when  a  letter  accepting  a  previou*  offer  341 ;  and  fn  the  subsequent  case  of  In  n 
was  pat  into  the  po«t  office,  but  wns  never  Imperial  Lund  Co.  of  Maneilles,  Harris's 
received,  there  was  no  contract;  and  it  Case,  41  L.  J.  h.  a.  Ch.  021 ;  L.  R.  7  Clt. 
was  laid  down  that  although  tlie  letter  of  687,  wliere  a  letter  accepting  an  oiler 
acceptance  may  in  general  be  binding  was  posted  in  London,  and,  a  little  later 
fVom  the  time  it  was  written  and  put  Into  on  the  same  day,  a  letter  witlidrnwing 
the  post,  provided  it  be  received,  it  is  the  offer  was  posted  in  Dublin,  and  both 
only  binding  at  alt  when  afterwards  dnly  letters  were  delivered  in  the  morning  of 
rotiSed.  Danlop  n,  Higgint,  1  H,  L.  C.  the  next  day,  there  was  held  to  be  a 
381,  seemed  to  he  narrowed  by  this  to  ■  binding  contract.  The  Lord  Justice  Mel- 
decision  that,  on  the  particular  fhcts,  an  Ilsh  states  the  reasons  of  convenience 
unavoidable  delay  of  a  few  hours  in  the  for  holding  a  contract  binding  from  the 
arrival  ofthe  post  did  not  affect  the  accept-  moment  of  posting  the  letter,  with  great 
ance.  The  principles  admitted  would  per-  force,  and  diatinguiehes  B.  i,  A.  T.  Co.  r. 
haps  have  been  sufficient  for  the  decision  Colson,  but  finds  it  difllcatt  to  reconcile 
nf  Trevor ir.  Wood,  sen.  T.  307;  Potter D.  that  ca«e  with  the  paramount  authority 
Sanders.  0  Hare,  1 ;  Tayloe  i'.  MerchanU'  of  Dunlop  i:  Higgins.  See  also  Wheal  e>. 
Fire  Ini.  Co.,  9  How.  390;  Levy  o,  Colien,  Croia,  31  Md.  90. i" 
4  Ga.  1 ;  Hamilton  ■>.  Lycoming  Mut  Ins. 

!■■  In  dlscnsaing  the  qnettlon   here  Ibere  may  b«  an  implied  condition  that 

raised,  the  distinction  shoald  be  carefullj  notice  of  the  acceptance  ahall  b«  given; 

borne  in  mind  between  contracts  which  bat  this  condition  only  requires  thatdoe 

contemplate  an  nuceptanoe  by  the  doing  diligence  be  exercised  In  sending  tlie  do- 

of  some  act  which  forms  the  consldera-  tice,  snd   loailing  tlie  notice  Is  clearij 

tion,  and  those  whldi  contemfdate  a  contt-  snfflcienL     Such  are  the  cases  of  qiplica- 

ter  promise  j  vis.,  between  unllatenil  and  tions  for  allotinent  of  sliarc*.    Langdell't 

bilalanl  oontracts.    Id  tbe  fornMr  cw*  Sammary  of  Contract*,  T  0  <(  pmttimi 
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that  until  both  parties  are  agreed,  it  is  no  contract,  and  either 
of  them  has  a  right  to  recede,  and  one  party  cannot  be  bound 
without  the  other,  (d) 

KiTM  notice  of  lili  Hient,  and  It  wu  held,  that  ■■  loon  ■■  the  igcnt  m  replied,  lod 
the  letter  wu  tranimltted,  tlie  contract  «u  complete,  and  mutnall;  binding.  Merlin 
■tatet  thta  case  in  the  French  courta.    A.  writes  to  B.,  and  otkn  to  bn;  artielM  on 


(tf)  Pajrne  V.  Care,  8  T.  R.  148;  Cooke  «.  Oxle;,  lb.  653;  Rutledge  v.  Grant, 
4BinK.6M;  QraTierp.  Oravier,  ISHnrtbi  (La.),20e.  Bat  lee  npra,  236,  and  in^ 
610,  for  ezceptlont  to  the  general  rale  tliat  tmth  partle*  miut  be  boand,  or  neither 
(sn  be.  Ttw  good  &lth  and  juitice  of  the  caae  would  lead  to  tb«  eooclagioo  that  if 
A.,  who  make*  the  o&er,  girei  B.  a  ipedfled  lime  to  acuept,  and  he  fii.t.-epti  within 
ilie  time,  it  liecomet  a  lalid  contract,  and  A.  it  bound  by  hia  offer,  wlijch  left  It 
optional  in  B.  to  accept  or  reject  the  offer  within  the  time.  The  critlcianii  wbloh 
iiate  twen  made  ttpon  the  caae  of  CooIm  v.  Oi\ej  an  aafflcient  to  deatroy  lb 
authority. 

Tlie  Roman  law  gaye  an  action  to  one  who  did  anything  proper  and  beneficial  to 
tbe  eatate  of  another,  who  wai  abaent  and  ignorant  of  It ;  and  it  went  on  the  gronod 
of  a  poiltire  benefit  conferred,  and  of  the  equity  of  not  permitting  one  man  to  profit 
by  the  labor  of  another  withont  compentatlon.  Dig.  8.  6.  2.  Tbe  Supreme  Court 
of  Louiiiana  liaa  followed  thii  principle.  Police  Jury  n.  Hampton,  IT  Martin  (L*.), 
898.  But  there  ii  no  principle  in  the  English  law  which  would  inpport  anch  an 
acti<Hi  for  compcnaatlon,  on  the  footing  of  a  contract  See  mfra  ad  finam,  «i  to  tlw 
effect  of  death  on  the  Tabdity  of  a  contract  not  already  ooniummated. 
Harrla'aCau.n.  l,(u/ini,'  Hauaeliold  Fire  Byrne  e.  Tan  TtenhoTen,  6  C.  P.  D.  844; 
In*.  Co.  ■>.  Gnnt,  4  Ex.  D.  216;  Brogden  Sterenion  e.  MuLean,  6  Q.  B.  D.  346. 
V.  Metropolitan  Ry.  Co.,  2  App.  Caa.  There  being  actual  notice,  formal  notice 
eaSi  Shueyv. United  Slatea, 92 U.S.  73;  of  rerocalion  wax  held  anneceiaary  tn 
Sliattndc  n.  Mut.  Life  Int.  Co.,  4  Cliff.  698.  Diukinaon  v.  Dodda,  2  Ch.  D.  463. 
On  tbe  otiier  hand,  where'  the  original  Tlie  thing  to  be  proveil  in  all  caaet  b 
offer  contamplatea  that  tlie  offeree  can  tlie  conaentw  wliiuh  must  exiat  aa  to  all 
accept  only  on  condition  of  himielf  be-  the  term*,  and  must  be  to  treat  tlie  con- 
coming  bound  by  a  pruniiae,  it  would  tract  aa  finally  binding.  Thia  does  not 
aeem  that  tlie  contract  (hould  not  become  exiit,  and  there  la  no  contract  where 
binding  until  communiuation  of  thia  proin-  there  ia  a  miatake  aa  to  any  lenn,  or  aa 
iae,  which  logically  containi  a  counter  to  the  peraon  with  whom  tbe  contract  ia 
offer.  Langdell'a  Sommary,  T  14i4;Mt.  mBde,UarTeyE>.  Harria,  113Ma«a.S2;Boa- 
liti.  Bat  the  caae*  do  not  lake  (bia  dla-  ton  loe  Co.  i>.  Potter,  128  MaM.  28 ;  Cun4y 
linctlon,  bnt  lay  down  the  role  broadly,  v.  Lindaaf,  8  App.  Caa.  469;  Ex  porta 
thatanaccepUnceof  an  offer  by  letter  ia  Bnrnett,  8  Ch.  D.  128;  Huaiey  e.  Horn*- 
complete  on  mailing.  Bynwn.  Van  Tien-  Payne,  4  App.  Caa.  811;  aee  mfra,  482, 
hoTcn,  iii^.  See  Lord  Blackburn  in  n.  I ;  nor  If  the  acceptanoa  ia  not  in  the 
Brogden  b.  Metropolitan  Ry.  Co.,  mpra,  terma  nf  the  ofler,  Prnprieton.  4ec.  v.  Ar- 
where  tbe  ground  la  alMed  to  be  an  im-  dnin.  6  L.  R.  H.  L.  64 ;  Appleby  v.  Joha- 
plled  anihority  in  the  oObr  to  accept  in  eon,  9  L.  R.  C.  P.  168;  Husaey  v.  Hontf. 
that  ntanner.  Bryant  k.  Booae,  66  Ga.  Payne,  4  App.  Caa.  Sll ;  aee  Roaalter  p. 
48&  But  aee  Lewia  s.  Browning,  130  Miller,3  App.Cas.  1124;  LewliD.BraaB,8 
Maaa.  ITS.  It  la  admitted  thataraTOca.  Q.B.D.667.  The  proof  need  not  be  direct 
Hujo  ia  Inefltetnal  antU  oommnnloatad.    Brogden  e.  Hetrcpolttan  Ry.  Co.,  n^pra. 
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"  478        *  5.  Of  ijapiUA  Warroaty  of  tli*  AititdM  Bold.  ^-~  In  every 
aale  of  a  chattel,  if  tlie  possession  be  at  the  time  in  an- 
other, and  there  be  no  covenant  or  warranty  of  title,  the  rule  of 
caveat  emptor  applies,  and  the  party  buys  at  his  peril,  (a) '     But 

cerUin  conditinn*.  B.  wrlW*  tin  antwer  In  the  morning,  and  tceepta  the  offer.  Be 
write*  a  aecond  letter  in  the  evenioK  of  lli«t  dty,  that  he  cannot  accede  to  the  offer 
exactly,  acvordinK  to  all  the  cooditioii*.  Botii  aiuwen  are  receUed  b;  A.  at  the 
tame  fostaDt,  nod  II  iraa  heht  that  A.  waa  not  bound  by  the  offer,  at  tlie  levond  letter 
did  away  the  force  of  the  flnt.  lUpeftoin),  tit.  Vente,  ico.  1,  arL  S,  note  11.  Bat 
in  the  caie  of  H'CnIloch  v.  Tho  Eagle  Iniaraoce  Co.,  1  Pick.  378,  A.  wrote  by  mul 
to  B.  to  inquire  on  what  termi  ha  would  ininre  a  veawl ;  B.  wrote  an  aiuwer  on  In 
January  tbal  lie  would  Injure  at  a  certain  rate ;  an  2d  January  be  wrote  anotlier 
tetter,  retracdng ;  A.,  before  be  receired  the  lait  letter,  wrote  bj  mail  an  anawer  lo 
B.'s  flnt  letter,  acceding  to  tlie  term* ;  and  it  wai  held  there  waa  no  contract,  and 
that  the  treat;  waa  open  until  B.  had  rei.'eiTed  the  letter  of  A.  if  A.,  who  make*  the 
propoaal,  should  die  or  become  mm  eoMpoi  before  hi*  letter  ii  receired  and  aaaented 
to,  the  aaaeot  i)  void,  becaiue  there  la  no  concnrrence  of  will*  at  the  time.  Potliier, 
Traits  du  Cont.  de  Vente,  no.  8S ;  vidt  infra,  646.  The  belter  opinion  of  the  French 
Jnri«la  aeem*  to  be,  that  a«  aoon  ai  an  offer  by  letter  it  accepted  the  eonaent  it 
giren,  and  the  contract  complete,  altiioagh  tlie  acceptance  had  not  been  comntuBi- 
celed  to  the  part;  by  whom  tlic  otter  waa  made,  prOTided  tbe  party  making  the  otftr 
wai  alive  when  the  offer  wai  accepted.  Pothier,  Tr.  de  Vente,  n.  8S ;  Dnvorf  ier. 
Tr.  de  la  Vente,  fl.  1.  00;  and  though  Herlin  t  Toullier  are  of  a  coiitT«r7  iqtinlon, 
ftt  agaloit  tbein  may  be  cited  Wolf,  part  3,  «ec  716,  and  the  decliioni  wpn.  The 
caae  of  H'CnUocli  a.  Tlie  Eagle  Int.  Co.,  1  Pick.  28S,  hat  been  quettioned  at  a  ralid 
aolhority  by  Mr.  Duer,  the  learned  author  on  Marine  Ininrance,  1.  67,  116-131.  Hit 
crltlcisma  appear  to  be  just,  and  his  reasoning  cam-lasive.  He  Tlnilicatet  the  deciiioD 
of  tlie  K.  B.  in  Adams  c.  Lindsetl  with  great  forL-e.  and  it  hat  received  a  rerj  ttrong 
support  ham  the  able  opinion  of  Mr.  Justice  Harcy,  in  Mactier  v.  Frith,  Id  the  New 
York  Court  of  Ermre,  in  6  Wendell,  IM. 

(a)  Tanfield,  C.  Baron.  Cro.  Jac.  19T ;  Holt.  C.  J.,  Medina  r.  Stonghton.  1  Salk. 
SIO.  If,  howeTcr.  the  seller  affirms  the  chnltel  not  In  his  powesaion  to  be  bis,  Mr. 
Justice  Bulter  thinki  he  is  bound  to  aiuwer  fur  the  title,  for  the  vendee  hat  tiothillg 
else  to  rely  upon,  if  the  pniperty  was  out  of  posiettion.  Buller,  J.,  In  Paaley  *.  FMe- 
man,  8  T.  R.  G7,  58.    Tliere  la  fpod  tense  and  equity  In  the  obeervatlon. 

>  /«;i'£s<f  WamMb/.  —  ln)  7U«.  — The  And  to  do  the  Eogllth  caaea,  what*  th* 

text  ft  eonflrmed  by  Scrantoo  v.  Clatk,  vendor  either  by  wotdt  affirtnt,  or  by  hit 

89  N.  T.  220:  McCny  p.  Artcher.  3  Barb,  conduct  givettlieparchaier to nndentand, 

tS3;  Edick  e.  Cnm,  10  Barb.  44^    The  that  he  it  the  owner.    Jf,  for  inttance,  be 

AnMrlcan  caae*  alto  tuttain  wliat  rollnwi  tell*  the  goods  In  his  thop  In  the  ordinary 

In  the  te^i  as  to  tales  by  one  in  poatession  course  of  buiineas,  on  Ulure  of  title  Iha 

of  the  article.     Otes  mpm ;  Thuntnn  a.  pnrchaae-money  can  be  recovered  ba^. 

Bpratt,  62  Me.  202;  Sherman  n.  Cham-  Ekihbola  n.  Bannister,  17  C.  B.  w.  a.  TOB; 

plain  T.  Co.,  31  Vt.  162,   176;    Hoe  >.  Horley  v.  Att«nborongh,SEich.GOO,ni 

Sanborn,  21  N.  T.  fi62,  566 ;  WlllUniton  But  tee  Bagueley  >.  Hawley,  L  IL  3  C.  F. 

D.  Sammont,  84  Ala.  061;   Bhatluck  b.  flSfi.    In  Morley  v.  Alteoborough,  SExck. 

Oreen,   104    Hats.  43.      [See    B.   &  A.  GOO,   which    threw  tonM    dniiht  nn   tbe 

B.  B.  Co.  V.  Bichardaon,  U6  MaM.  4T3.)  aaUtaiwa  of  tlie  general  rule,  the  «Ie  wai 
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if  the  seller  has  possasaion  of  the  article,  and  he  sells  it  as  his 
ovn,  and  not  as  agent  for  another,  and  for  a  Mr  price,  he  is  un- 
derstood to  warrant  the  title.  (J)  y^  A  fair  price  implies  a  war- 
ranty of  title ;  and  the  purchaser  may  have  a  satisfaction  from 
the  seller,  if  he  sells  the  goods  as  ^is  own,  and  the  title  proves 
deficient.  This  was  also  the  rale  of  the  civil  law  in  all  cases, 
whether  the  title  wholly  or  partially  failed,  (e)    With  regard  to 

(ft)  Medina  r.  Stoughton,  1  Ld.  R«7in.528;  1  Sklk.  210;  Adamaon  b.  Jtrrlt,  12 
J.  B.  Moore,  241 ;  Croaie  v.  Gardner,  Carih.  90.  An  «fflrm«tioD  by  tlie  T^ndor  at 
tlie  time  of  the  sale  amuunU  to  a  warranty,  ff  u  Intended.  Medina  n.  Stoughton, 
mpm ,-  Boiler,  J.,  S  T.  R.  67 ;  Swett  ».  Colgate,  20  Johns,  196.  On  a  tale  of  good*, 
wilh  mrmnljr,  the  Mller  mnrt  make  guod  to  tlie  letter  of  Uie  warranty ;  but  on  ■ 
ilmple  repreientatlon,  if  lie  had  no  reaion  to  suapeut  Ma  repreienUtioD  to  be  untrue. 
be  U  not  reiponsible.  The  Kieater  is  the  gist  of  the  action.  Ormrod  f.  Hutb,  14  U. 
&  W.  661. 

(c)  Dig.  21.  2.  1.    By  the  civil  law  there  wm  an  Implied  warranty  that  the  article 

made  by  a  pawnbroker,  as  snch,   and  Peters,  18  Mich.  61 ;  179,  n.  (c).    Btil  in 

peihapa  there  Ii  no  warranty  in  any  case  the  English  law  this  is  confined  to  the  case 

wheretheeelleracti  in  a  spedal  character,  of  common  doalen  in  Tictuali,  and  is  put 

and  not  as   owner.     Page  v.  Cowaajee  on  the  ground  that  tliey  are  tsade  liable 

Eduljee,  L  R.  1  P.  C.  127,  144,  was  the  to  punishment  for  selling  corrupt  victuals, 

case  of  anieby  amaiterupona6ona/i«  by  an  ancient  statute,    Bumby  v.  BoUett, 

belief  of  his  authority  to  selL     See  The  t«  H.  &  W.  OH.    And  even  they  are  only 

Monte  Allegre,  9  WheaL  616,  616  (sale  liable  for  defects  of  which  tliey  had  or 

by  D.  S.  marshal  under  order  of  court)  might  have  had  knowledge.    Emmrrtnn 

(ft)  QKotitj.  —  With  regard  to  quality,  «.  Mathews,  7  Hurlst.  ft  N.  686.  A  war- 
whets  theoootractlsexecntory,  to  supply,  ramy  of  quality  is  not  to  be  implied  ftnm 
tlie  question  Is,  whetiier  the  artide  ten-  the  payment  of  a  sound  price.  Beime  c 
deredsatiiflesthetenuBofthecontract.ai  Dord,  1  Seld.  96,  06;  Lamert  v.  Heath, 
it  explainei  479.  n.  I.  Where  there  is  a  16  M.  &  W.  486.  And  it  has  been  held 
present  executed  sale,  the  Muthorities  are  that  the  men  exhibition  of  a  sample  at 
as  stated  In  the  test  Nor  is  a  warranty  th?  time  of  sale  diiea  not  of  liseir  amount 
to  be  Implied  fh>m  the  fact  that  the  seller  to  a  warranty  that  the  bulk  is  nf  the  same 
knows  the  purpose  for  which  tlie  article  quality,  if  the  buyer  hss  nn  opportunity 
Is  purchased.  Deming  it.  Foster,  4!  H.  H.  to  inspect  the  goods.  Hargnua  v.  Stone. 
166;  Bartletlo.  Hoppock,  3t  N  T,  118;  1  8e1d.  73;  Beime  r.  Dord.  lb.  96.  But 
(Dounce  e.  Dow,  64  N.  Y.  411 ;]  Mnson  b.  if  ho  luu  not,  an  intention  to  warrant  is 
Chappell,  16  Gratt.  672 ;  Morley  p.  Cinver-  inferred  as  a  matter  of  fact  See  479,  a.  1 ; 
ing,  29  Beav.  84.  There  has  been  said  to  Scliuchsrdt  v.  Aliens.  1  Wall.  869,  371 ; 
be  an  exception  in  the  case  of  food  sold  Dickinson  v.  Gay,  7  Allen,  29,  31;  Gud- 
fiir  domestic    coiunmption.      Boover  v.  ther  p.  Atwell.  19  Md.  167. 

jfi  This  might  more  properly  t>«  called  Mason,  73  Mo.  077 ;  Estells  v.  Peacock.  48 

»  warranty  of  quiet  possession,  since  it  is  Mich   460.    8e«  National  Bank  t>.  Mass, 

broken  only  when  the  vendee  is  in  soma  Loan&Tnut  Co.,  133  Mast.  336;  Palmer 

way  disturbed  In  his   possession.      Mc-  v.  Johnson,  12  Q,  B.  D.  82;   /n  re  Qloag, 

(Sfflai'.  Baird,62N.T.  829;  Mathenyv.  Ac.,  23  Ch.  D.  82a 

TOUII.-4*  [689] 
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the  quality  or  goodnesB  of  the  article  sold,  the  seller  is  not  bonnd 
to  answer,  except  under  speoial  circumstances,  unless  he  expressly 
warranted  the  goodit  to  be  sound  and  good,  or  unless  he  hath 
made  a  fraudulent  representation,  or  used  some  fraudulent  con- 
cealment concerning  them,^and  which  amounts  to  a  warrant;  in 
law.  The  commou  law  very  reasonably  reqtiures  the  purchaser 
to  attend,  when  he  makes  his  contmct,  to  tliose  qualities  of  the 
article  he  buys,  which  are  supposed  to  be  within  the  reach  of  his 
observation  and  judgment,  and  which  it  is  equally  hia  interest 
and  his  duty  to  exert.  This  distinction  between  the  i-esponsibility 
of  the  seller  as  to  the  title  and  as  to  the  quality  of  goods  sold  is 
well  established  iu  the  English  and  American  law,  (d) 
•  479    Iu  Seixaa  v.  •  Wood,  (a)  the  rule  was  examined  and  de- 

■old  wu  nuDd  i  and.  If  not,  Mid  was  miflt  for  the  purpoie  intended,  the  Tmd«e  might 
reiun  it,  and  reuind  the  Mie  and  recoTer  back  tlie  pric«,  though  the  vendor  might 
exempt  himi«lf  from  lUbilitf  b;  ttipnlaUon  in  cuei  free  fh>m  fraad.  Pothier,  Cottt. 
do  T*nte,  No.  184. 

(if)  Co.  Utt.  12,  s;  2B1.  Comm.  461;  Bacon'*  Abr.  tit.  Aetian  on  the  Cim,B.; 
CoiDTnon  ContnicCi,  ii.  2e-t;  DoDg.aO;  Parkinson  t>.  Lee,  3  Eait,  S14;  Defnenc. 
IVomper,  1  Jolina.  274 ;  Joliniton  n.  Cope,  8  Harr.  &  J.  SO ;  Wition  d.  Shaciilefard, 
4Itand.6;  l)e«n  c.  Mainn,  4  Conn.  428;  Boyd  v.  Boptt,  2 DallM,  01  j  Emenon  c. 
Brigbnm,  10  Mrm.  107;  Swett  c.  Colgate,  20  Johna.  196;  Kimmel  >,  Udi^,  3  Tralei, 
262;  Ritcliie  V.  Summers,  ib.  &S4;  Wlllings  ■>.  Conseqna,  1  Peten>,  C.C.SIT;  ISSerg. 
k  R.  ISl,  Tilghninn,  C.  J.;   Chfsm  r.  Wooda,  Hard.   (Ky.)  631;  Lanier  b.  AhM, 

1  Hurphey,  138;  Krwin  r.  Maxwell,  8  id.  241;  Westmoreland  o.  Kxon,  4  Hayw. 
(Tenn.)  227 ;  Barrett  v.  HaU,  1  Aiken,  260 ;  McFariand  b.  Newman,  Supreme  Gonrt, 
Penn.,  September,  1680,  Law  Reporter,  ti.  SOI;  [9  Watts,  GS;)  Towell  o.  Gatewoo^ 

2  Scam.  22;  Manej  v.  Porter,  8  Hnntph.  (Tenn.)  847.  If  one  buys,  aari  Heineccina 
(Elem.  Jnrii.  Kat.  et  Gentinm,  b.  1,  a.  18,  sec.  S53,  n.),  anything  at  a  certain  piloe, 
which  be  hath  not  seen  nor  snlDcienlly  examined,  his  error  ought  to  Ml  on  himMtf, 
if  the  seller  naed  no  i^Ie  to  deceive  him. 

(a)  2  Caines,  46;  Welsh  v.  Tarter,  1  Wend.  185;  Chandelor  d.  Lopna,  On.  Jac 
4,  s.  R  This  last  case  is  condemned  in  Bradford  v.  Manly,  13  Mas*.  139.  Tlie  caae 
lA  Chandelor  v.  Lnpus  was,  that  A.  sold  to  B.  a  stone,  which  he  affirmed  to  be  «. 
BeiDar  stone,  and  which  was  Dot  one :  and  it  was  held  that  no  action  lay,  onleas  A. 
knew  it  waa  not  a  Bexoar  stone,  or  warranted  it  to  be  one.  Tbii  doctrine  ia  so  &r 
qnalifled  at  this  day  that  the  action  will  lie,  if  it  aiqwar*  that  the  afBrnutlon  at  the 
time  ot  the  sale  was  inUaiUd  to  he  warranty,  or  that  A.,  thira  circnnistances,  was  to 
tw  pntamfd  cogniiant  of  the  talsehoiid  of  the  representation.  What  circnmstancps 
or  fact*  will  support  or  imply  the  Inference  of  an  inUniion  to  watrant  or  decelTC,  liai 
opened  a  wide  field  Ibr  discussion.  In  Henshaw  p.  Robins,  9  Hetc.  86,  the  snbjeirt 
was  learnedly  discussed,  and  the  celebrated  case  of  Chandelor  r.  Lopns,  and  the  Kew 
York  decision  in  Seixas  v.  Wood,  hrooght  nnder  the  eye  of  criticism.  It  was  deelaml 
in  the  HasMUihnaetIa  caae  to  be  well  settled  law  there,  that  on  a  sale  ot  goods,  with 
n  hill  of  para/4  detarHaiy  ar  cZoorljr  dttignaliig  IJ^  gooili  mid,  there  i*  a  wairanty  tbat 
ihe  goods  are  ai  deacijbed  or  dealgiMted  In  the  bill;  and  the  cases  of  Bradford  v. 
Manley,  18  Mass.  130 ;  Haadoga  v.  Lovering,  2  Pick.  214 ;  Osgood  ■>.  Lewis,  S  Barr. 
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dared 'to  be,  tltat  if  there  was  no  express  warranty  by  the 
seller,  or  fraud  on  bis  pai-t,  the  buyer,  who  examines  the  article 
himself,  must  abide  by  all  losses  arising  from  latent  defects, 
equally  unknown  to  both  parties  ;  and  the  same  rule  was  again 
declared  in  Swett  y.  Colgate,  (ft)  There  is  no  doubt  of  the  exist- 
ence of  the  general  rule  of  law,  as  liud  down  in  Seixas  v.  Wood; 
and  the  only  doubt  is,  whether  it  was  well  applied  in  that  case, 
where  there  was  a  description  in  writing  of  the  article  by  the 
vendor  which  proved  not  to  he  correct,  and  from  which  a  wa> 
ranty  might  have  been  inferred.  But  the  rule  fitly  applies  to  the 
case  where  the  article  was  equally  open  to  the  inspection  and 
examination  of  both  parties,  and  the  purchaser  relied  on  his  own 
information  and  judgment,  without  requiring  any  warranty  of 
the  quality ;  and  it  does  not  reasonably  apply  to  those  cases 
where  the  purchaser  has  ordered  goods  of  a  certain  character, 
and  relies  on  the  judgment  of  the  seller,  or  goods  of  certain  de- 
scribed quality  are  offei-ed  for  sale,  and,  when  delivered,  they  do 
not  answer  the  description  directed  or  given  in  the  contract. 
They  are  not  the  articles  which  the  vendee  agreed  to  purchase  ; 
and  there  is  an  implied  warranty  that  the  article  shall  answer 
the  character  called  for,  or  be  of  the  quality  described,  and  sal- 
able in  the  market,  and  under  that  denomination,  (c)  ^  y^     When 

A  Q.  496;  Borrekint  v.  Bstui,  8  Biwle,  28 ;  Battan  r.  Seller*,  S  Hut,  A  i.  117,  ud 
8  H.  &  J.  249,  were  refbrred  to  m  cooUdnlng  thitt  doctrine. 

{b)  20  Johiu.  196.  A  b«i«  repretenuitioQ  and  no  utirmtj  m  to  good*  mid,  will 
Bot  kflbrd  an  action,  If  tlie  rendor  believe*  the  repretentatioa  to  be  tnie  In  faM. 
Btone  r.  Denney,  4  Mete.  l&l. 

(c)  Laingp.  Fidgeon,6Taiuit.lOB;Tlnd*l,C.  J.,  foBrown  V.  EdgiDgton,8Uana. 
4  Or.  379,  290;  WeaU  r.  King,  13  Eut,  462;  Gwdlner  p.  Oray,  4  Cftmph.  144; 

1  \.W^ttimATiviemaiihenfiaedarn-  the  article  tandercd  doe*  not  nrnuaaahlj 

Uinied.  —  (a)  IlmutmnBerlht  Daeripiim,  nnawer  tb«  deacription,  sltber  in  kind  or 

fv.  —  Id  the  case  of  an  BzecDtoi7  contract  qnality  in  the  one  ca*e,  or  the  pnrpoee  in 

to  aril  an  aacertolned  article  of  a  certain  the  other,  the  contract  ia  not  performed, 

deeeriptinn,  or  one  not    deecribed,  bat  On  the  other  faaod,  if  the  article  ladeflned 

atated  to  be  for  a  partleolar  parpoie,  If  hj  the  bnTer  Independeotlr  of  the  object 


]l>  (1.)  Wamiig.  —  Cimdilim  PrtMdenl.  noaepwatecondderatiMi,  and  the  proper 

—  Cn^tlnM  Svbteqaait.  —  The  legal  con-  renwdj  ii,  a*  stated  in  the  note,  damages 

eeptiona  InTolred  In  thete  term*  ibonid  for  tfae  breach  or  let-afl  in  an  action  for 

be  earefnllfdiatingniahedfhim  each  other  the  price.    A  condition  precedent  gire* 

and  from  the  erMetioe  necasaarj  to  proTS  simplT  a  right  to  reject  the  goods,  and  a 

tbeiB.    A  warranty  ti  an  agreement  col-  condition  sabaeqaeDt  a  right  to  return  or 

lateral  to  Ifaa  main  coDtnot,  bnt  bBTlng  diKlalm  tb«m.    Qrinoldb/  >.  Welli.  10 

1691] 


Id  b,  Google 


"  480                                    OF  PBBSONIL  PEOPBRTr.  [PABT  V. 

•  480  goods  are  discovered  not  to  answer  •  the  order  given 
for  them,  or  to  be  unuound,  the  purchaser  ought  inunedi- 

Bridge  V.  Walm,  1  Stark.  IMi  Hastiap  e.  LoTering,  S  Pick.  214 ;  Woodworth,  J., 
in  Swett  n.  Colgate,  20  Johua.  201 ;  H/att  b.  Boyle,  C  OiU  &  J.  1 10 ;  0^[ood  r.  Lewit, 

for  which  he  want!  it,  of  conrte  he  cannot  Peate  d.  Sabin,  88  Vt.  482;  Demiog  v. 

return  it  for  not  answerini;  that  object,  Foster,  42   N.  H.  166,   174;   Rodgen  r. 

although  known,  if  it  answers  tlie  descrip-  Niles,ll  Ohio  St.  48;  Hargoui  o.  Stone, 

tion.    Chanter  0.  Hopkins,  4  M.  &  W,  {1  Seld  ),  6  N.  T.  T3,  sa.    It  is   added 

890,  404,  406  ;   Beyworth  p.  Hntchinson,  that  in  every  contract  to  aupplj  gooda  of 

L.  R.  2  Q.  B.  447,  461 :   Belin  b.  BumeM,  a  apectfled  description,  wluch  the  bnjer 

8  Be«(  &  S.  761.  756 ;  Wielor  p.  S<;hilizz[,  lias  no  opportanitf  to  inspect,  tfaej  nrnst 

17  C.  B.  610;   Kreuger  v.  Blanck,  L.  R.  also  be  taiiible  or  mercbanUble   under 

6  Ex.  170;   Mason  u.  ChBppell,  15  Gratt  their  description.    Jane*  v.  JosU  L.  R. 

672 ;   Hamilton  r   Oanyard,  3  Kejes,  46,  S  Q,  B.  W,  806 ;  0  B«st  &  a  141 ;  Modj 

47 ;  PaciBc  Iron  W.  r.  Newhall,  34  Conn.  e.   Gregaon,  L.   R.  4  Ex.  49,  SS ;   Moi^ 

<17,  77;  Brown  v.  Murpliee,  31  Miss.  Dt ;  ley  v.  Attenborough,  3  Each.  GOO,  610; 

L.  R.  C.  P.  S91.    A  mere  warranty,  ai  would  have  auented  to  If  called  itpoa 

sQ<^,  gives  00  right  to  reject  or  return  According  to  this  test  the  facta  of  each 

the  goods,  and  lience  a  mare   retention  case  must  determine  both  as  to  the  eaiit- 

of  tlie  gooda  does  not  waire  the   rigiit  ence  and  extent  of  the  warranty.    The 

to  recover  on   the   warranty.     But  re-  more  important  facts  to  be  considered 

tention,  together  with  silence  aa  to  known  may  be  grouped  under  two  claaaea :   (a| 

defects,  ms)'  be  a  waiver,  Day  b.  Pool,  If  the  buyer  ba«  knowledgeof  the  defect, 

62  N.  Y.  416;   Gaylord  Mfg.  Co.  i\  Al-  ortliemeanioTobtainingtuchkDowIedge 

.    len,  63  N.  Y.  616;   Dounce  d.  Dow,  57  by  inspection,  the  defect  being  one  which 

Id.  16 1  S4  id.  411  \  Guraey  d.  A.  &  G.  W.  can  be  10  discovered,  there  is  no  warranty 

Ry.  Co.,  58  N.  Y.  B5B.     But   the  thing  implied.     MeCormick  p.  Kelly,  28  Minn. 

wamtDted  may  aUo  be  a  condition  prece-  135 ;  Rovchi  n.  Schwabacker,  S3  La.  An. 

dent  or  a  conititioo  subsequent,  if  so  in-  1364 ;  Heilbutt  i>.  Uickson,  7  L.  R.  C.  P. 

tended.     Mansfleld  u.  Trigg,  118  Mass.  438.  (t)  The  warranty  extendi  to  lar,  and 

360;   Rogera  D.  HanaoD,  86  Iowa,   283;  so  far  only,  ai  tiie  seller  either  had,  or  in 

Kimball,   &c.   Mfg.   Co.  0.  Vroman,  86  legal  contemplation  ought  to  tiave  bad, 

Mich.S10;  Harm..  Buck,  48  Md.36S,S72.  knowledge  of  the  defect    Thna  the  war- 

But  die  belter  doctrine  is  tliat  the  mere  ranty  i*  more  extemive  in  the  ca«e  of  a 

fact  of  warranty  doea  not  import  a  ccmdi-  leller  who  Iiaa  apecial  knowledge  of  the 

Hon.    Buokiogham  r.  Oai>ome,  44  Conn,  goods  aold.   Jonea  e.  George,  66  Tex.  140 

IS3.  (druggiat).    So  it  it  more  extensive  in 

(2.)  £n(/niet. —In  general,  a  wananly  the  caae  of  »  manufacturer  than  in  tbat 

or  condition  may  be  proved  by  any  com-  of  a  merchant.    Johnann  c.  Rayltoo,  7 

petent  evidence.    But  where  there  is  nr>  Q,  B.  D.  438 ;  Randall  d.  Newton,  2  Q.  B. 

evidence  0/  (ictual  intent  to  warrant,  the  D.  102;  Donnce  e.  Dow,  64  K.  T.  411. 

law  will  presume  a  wamnly  to  have  been  See  also  Kellogg  Bridge  Co.  v,  Hamiltm, 

tacitly  assented  to  by  the  seller,  wherever  110  U.  8.  108. 

the  bnyer  might  Kasonnbly  have  called  In  Randall  v.  Newton  It  waa  held  that 

for  such  warranty,  provided  it  tie  one  the  warranty  was  not  limited  by  defect* 

which  it  may  reasonably  be  presumed,  of  which  the  teller  had  knowledge,  or 

under  all  the  circumttancea,  the  teller  might  have  avoided  by  due  cars  in  tha 
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Ktely  to  return  them  to  tbe  vendor,  or  give  him  iiotice  to  take 

them  back,  and  thereby  rescind  tbe  contract ;  or  he  will  be  pre- 

S  Hur.  «  0.  406 ;  Boirekim  r.  Benui,  8  B&wte,  38.  Tha  Kcent  KnglUh  cmm  of 
Gn;  p.  Cox,  and  Joaei  v.  Bright  (4  B.  &  C.  lOH ;  i  Camp.  144),  glTe  oountenuce 

Uerriani  t>.  Field,  24  Wl*.  540 ;  McCluDg  uhaaer  will  be  bomid  by  what  he  nutualtj 

V.  Kelley ,  21  lowK,  606;  UamilUHi  v.  Gui-  racogaixea  in  the  laoiple,  aod  by  wlwt  he 

yard,  3  Seyei  (N.  Y.},  46.    Bui  compare  mighl,  by  due  diligence  in  tlie  aae  at  all 

Ball  r.  Robiaon,  10  Exch.  342.     See  alw  ordinary  and  tunal   meana,  have  ucer- 

Holdeni:.  Clancy,  sa  Barb.  600.   Aodthlt  talned.    Mody  c.  Gregaoo,  L.  R.  4  Ex.  49, 

ii  «o  althoDgli  a  aample  it  ahowii,  or  eiea,  66,  68 ;  anU,  4TB,  n.  1,  [h) ;  Gunther  n. 

it  teemi,   after  inapection  of  bnlk,   the  Atweli,  10  Hd.  167,  171.    But  compare 

aample  being  looked  upon  a*  a  mere  ex-  Dickineon  v.  Gay,  7  Allen,  28.    So  it  is 

presainn  of  Ihe  qaalily  of  the  article,  not  luppoted  when   there  purporu   to   be  a 

of  ica  eMential  character.    If  from  caniea  present  lale  of  article*  itot  delivered  or 

not  appearing  by  the  inspection  or  aam-  olherwiBe  deaignated   than  by  their  de- 

pie,   thoDgh    not   known  to  tbe    leller,  acription,  It  ia  no  sale  if  Ihe;  are  found 

the    bulk  tloei   not   reaaoDably   anawer  not  to  rcMonably  anawer  to  the  deicrip- 

ttie  description  in  a  commercial  a^ie,  the  tion.    Joaes  s.  Juat,  L.  R.  S  Q.  B.  197, 

seller  Is  liable,  and  it  is  supposed  the  204;  Mody  v.  Gregson,  ntpra;  Niohol  v. 

bnyer  may  refuse  to  recelTe  the  article  Oodta,  10  Exch.  101;  Beha  v.  Biiriiesa, 

on  tlie  ground   that  the   contract  is  not  Wieler   r.    Schiliizi,    wupra;    Laiiiiti    r. 

performed.    But  it  is  said  that  tbe  pnr-  Heath,  16  M.  A  W.  486.     Sec  Oaniher  d. 

construction  of  the   article.      But   this  for  other  purpoaes   where  defect*   may 

case,  though  perhaps  sui^rted  by  aome  have  dangerooa  consequences.     Ward  r. 

general  expressions  in  earlier  cates,  teema  Ilobbs,  2  Q.  B.  D.  3S1 ;  Beer  t.  Walker, 

contr&ry  to  the  general  tendency  of  the  40  L.  J.  C.  P.  677  (with  which  compare 

decisions.    See  further,  Littauer  n.  Gold-  Smith  c.  Baker,  40  L.  T.  281) ;  Jones  n. 

man,  72  N.  T.  606;  Cballias  v.  McCrum,  George,  60  Tex.  149;   Burch  c.  Spencer, 

22  Sana.  167,  aa  to  (be  extent  of  the  IS  Hun,  504;  Rocchi  a.  Suhwabacker,  33 

warranty  impliedin  the  transfer  of  a  note.  La-  An.  1S64.    See  Howard  n.  Emeraon, 

A*  to  warranty  in   sale   of  stock,  see  110  Msaa-  S20.     A  failure  to  anawer  to 

Peoples'  Bank  o.  Knrts,  SO  Penn.  St.  844.  the  deKrIption  ii  sometimea  treated  aa  a 

Cmnp.  B.  &  A.  R.  B.  Co.  v.  Richardaon,  breach  of  warranty,  but  ia,  of  conrse,  a 

ISG  Mass.  473.  breach  of  the  principal  contract.    White 

Under  aome  drcnmstancea  a  aeller  ia  i:-  Miller,  71  N.  T.  118,  129;   Hawkins  t>. 

reasonably  called  upon  to  exercise  greater  Pemberton,    61    N.   T.    198,    modifying 

diligence  against  defects  than  in  other*,  Seixaa  «-  Wood  and   Swett  v.   Colg»te, 

and  in  these  case*  a  warranty  Is  more  cited  in  tbe  text ;  Bowes  d.  Shand,  2  App. 

easily  implied.    Thus,  If  he  is  allowed  by  Cos.  466,  480. 

the  bnyer  to  select  for  him  an  article  to  It  should  be  noticed  that  for  the  pur- 
be  used  for  a  specific  purpose.  Randall  pose  of  thia  discussion  the  distinctions 
r.  Newson.  npm ;  Robertscn)  v.  Araaton,  between  executory  and  executed  sales, 
ha.  Co.,  7  Q.  B.  D.  608 ;  Walker  v.  Foe,  and  between  specifled  and  unspedfled 
67  Md.  166;  Donnce  v.  Bow,  94  N,  T.  goods,  are  Importaut  only  as  element*  hi 
411 ;  Van  Wyck  d.  Allen,  60  N.  T.  61.  determining  whetlier  a  warranty  or  a 
See  also  Tattersall  v.  National  Steam-  condition,  either  precedent  or  subsequent, 
ship  Co.,  12  Q.  B.  D.  297.  So  where  la  to  be  impUed.  Their  force  is  evtden- 
Uic  articles  are  to  be  used  for  fbod,  or  tiair  only. 
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Bumed  to  acquiesce  in  the  quality  of  the  goods,  (a)  la  the  case 
of  a  breach  of  warranty,  he  may  sue  upon  it  without  returning 

to  tbe  more  extended  doctrine  of  Uw  ei*il  Uw,  that  oa  the  taim  of  an  uticls  ther« 
b  ut  impUwl  warruitj  that  1(  is  merohauMble,  or  St  for  the  puipoae  dedued.  Tlia 
progreaa  of  the  new  English  doctrine,  wLlcli  raiseB,  on  a  Cur  iaie  of  an  artid* 

(aj  Fuher  n.  Samuda,  1  Canip.  190. 

Atwell,  19  Hd.  167,168.  But  we  Wether-  587,Btaul[biini,J.,ipeakiof"Te>cindiiig'' 

ill  D.  Neibon,  20  Peon.  St.  448,  a  <»<•  in  tUii  ewe.    Ai  to  fraud,  tee  482,  n.  I. 

whicU  ii  diiapproved   iu  the  American  [c)  tVarnui/jf.  — Of  course,  it  loinlend- 

Dole  to  Chandelor  u.  Lopuf,  1  Sm.  L.  C.  ed,  a  lale  may  be  made  conditional,  to  lie 

270,  but  aeemiogl;  approved  in  Dickinion  null  if  an;  warranty  ii  broken.    Banner- 

V.  Gay,  T  Allen,  29,  a^.  z'  man  b.  WbiCe,  10  C.  B.  >.  a.  844 ;  Hopkina 

(b)    WhiB  Iha    Thing  ii  iptcified.  —  So  t'.  Uitchuock,  14  C.  B.  n.  a.  6fi.  TO,  71 ;  U«d 

wiien  there  ii  a  contract  to  lell  a  ipeciflc  n.  Tattenall,  L.  B.  7  Ejc.7.  Bui  in  tlie  ordi- 

thing,  tbe  contiactee  ii  not  bound  to  accept  nai?  case  of  llie  sale  of  a  apeciOc  tliiog.  for 

one  diSerent  in  kind.   At^mar  v.  CaieUa,  a  italed  purpoK,  or  witli  a  wairant;  of 

L.  B.  2  C.  P.  4S1;   ib.   677.     Compare  quality  (anditaevmi  Ihatawamoty  that 

Ship'*  Caie,  2  De  G.,  J.  £  S.644.    And  at  itii  equal  loiample  iaa  warranty  of  qiul- 

tbough  ttiere  purporta  to  beapreaeut  ule  ity),  tlie  buyer  cannot  return  it  after  tbe 

of  aapeciflu  tiiitig.yet  if  it  iadetcribed  aa  property  haa  pwaed  ro  him.     Uawaon  c. 

one  kind  of  thing  and  tuma  ont  to  be  an-  CoUia,  10  C.  B.  523 ;  Far«)n  g.  Sexton,  4  C. 

oUier.both  partita  bavingbeen  misled  by  B.  8BU;  Weat  i.  Cut^ng,  19Vt.636;  Lyon 

a  latent  defect,  tlie  pnrohaaer  tan  recover  c.  Bertram,  20  How.  149,  IM.ThecantrttTy 


the  money  paid   by  him.     Gompertz  v.  atatenient  inCurtiar.  Hannayiaorermled 

Bartlett,  2  El.  ft  BJ.  849 ;  Gnmey  s.  Worn-  by  Street  v.  Blay,  post.  480,  n.  (&),  and 

eraley,  4GI.&Bt,  ISS;  Az^mar  D.  CaaelU,  labaequent  casea  In   Eugland,  although 

L.  B.  2  C.  P.  677,  878;  Pooley  n.  Brown,  aiill  adhered  to  in  lome  states  where  every 

11  C.  B.  H.  a.  606, 677 ;  Kennedy  v.  Pana-  warmnty  on  the  tale  of  ■  uhauel  ia  held 

ma,  ftc.  Hail  Co..  L.  R.  2  Q.  B.  G80.  687 ;  to  create  a  condition  anbaequent,  for  a 

perhapton  the  ground  that  the  laieii  void  breach   of    which    the    chattel   may   be 

(0«rdnerD.Lane,12AUeii,39;eAllen,492.  returned,  if  the  vendor  can  be  pat  ni  atota 

See  below  in  thii  note,  Pooley  v.  Brown,  qm.    Morw  v.   Bravkett.  98  Haas.   206, 

11  O.B.n.  8.666,677;  482.  n.l);ju>taa  209;   Kent  u.  Boniatein,  12  Allen.   812; 

error  ih  eorpore  made  a  lale  void  by  the  Cutler  b.  Gilbreth,  63  He.  176,     And  the 

Roman  U«  (D.  18.  1.  9).  although  diaap.  vendor  will  be  put  in  aata  qito  to  aatiafy 

pointment  in  quality  did  not.     Ib.  10.  Cf  the  rule,  if  tlie  chattel  ia  returned,  In. 

Lafbrritre,  Hiat.  du  Droit  Frnnf^a,  i.  302.  Jured,  if  the  Injury  waa  not  niu«d  by  the 

But  aee  Lord  v.  Grow,  39  Fenn.  St.  88,  qua-  purchaaer'i  negligence.     Head  v.  Tatter- 

lifyingBorrekinaii.Be*aii.InL.B.2Q.B.  aall,  41  L.  J.  n.  a.  Ex.4;  L.  B.  7  Ei.  T. 

x>  In  caae  ot  a  breach  of  condition,  the  If  there  i*  an  entire  contract,  and  ooly 

boy«T  ia  not  bonnd  to  rttum  the  gooila,  part  of  tbe  goods  anawer  the  description, 

but  may  rtjeat  tbetn  at  the  place  where  the  buyer  may  rqject  the  wlu^,  and,  it 

(he  coatntct  cootetnplated  that  he  ahonid  seems,  must  do  so,  nnleaa  he  is  willing  to 

examine  them.    Grimoldby  n.  Wells,  10  accept  tbe  whole  as  a  anfaatitatcd  ptr- 

L.  B.  C.  P.  891 ;    Heilbatt  n.  Hicfcaon,  fonnanoe.    Reuter  b.   SaU,  4  C.  P.  D. 

7  L.  B.  C.  P.  438;  Couiton  b.  Cliaproao,  239;  Tarling  v.  O'RhMdan,  3  Ir.  L.  R.  82 

8  L.  B.  H.  L.  (So.)  260.  Sea  Brandt  e.  LawieDoa,  1  Q.  B.  D.  814. 
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the  goods ;  but  he  must  return  them  and  resciud  the  coDtiact  in 
a  reftsonable  time,  before  he  can  maintain  an  action  to  recover 

of  goodi  or  merchandiM,  the  implied  wkrrmiity  thM  it  ii  menAantatU  or  jif  far  At 

poTpoat  intttided,  i>  worth  attendiog  to.    lo  Jone*  v.  Bowdeu,  4  Tkuot  847,  tlie  wat- 
nntj  wu  implied  from  the  custom  of  the  trade.    In  Liiog  t.  Fidgeon  (6  T«unt. 

It  hu  been  laid  down  in  Eogtuid  that  mbttaDtiTe  end  euential  part  of  the  con- 

•ren  when  the  contract  to  kU  ia  execD-  tract  (Behn  o.  Bunitns,  8  Best  t  8.  Wl, 

torj,  jet,  If  it  refen  to  speciftc  goods,  756,  767);  and  the  jiirj,  whether  the  ar- 

6ie  poTuhaser  cannot   reftue  to  receJTe  title    meets   the   deacription,  Jotllog  n. 

them  because  Xhey  are  notaboni  similar  Kingsford,  IS  C.  B.  h.  8,  447.     Compare 

toBamples.altbonglitheywereguaranteed  Hopliioi    ir.  Hitchcock,   14   C.  B.  h.   b. 

to  be  to.     Hey  worth  c.  nutchinson,  L.  R.  66,  71. 

2  Q.  B.  447 ;  criliciiea,  Benj.   Sales,  678.  B.  Rmnn/jr  fir  Bread  of  Wamattj.  — 

It  ja  obvious  that  what  are  called  differ-  Daraaga.  —  In  those  cases  where  there  Is 

encea  in   kind  shade  lo   gradually   into  only  a  breach  of  tlie  warranty  of  quality, 

tlifleiencei  of  quality,  tliat  it  may  be  a  and  no  conditioo,  the  purchaser's  remedy 

«ery  nice  queation  on  which  side  of  the  i*  to  show  bow  much  leas  the  thing  waa 

line  a  case  falls.    Compare  Lyon  d.  Ber-  worth  by  reason  of  the  breach,  when  sued 

tram,  30  How.  149,  168,  with  Az^mar  t.  for  the  price,  or  to  sue  for  the   breach, 

Caaella,  L.  B.  3  C.  P.  677.    See  also  the  Hondel  «.  Steel,  S  M.  &  W.  868;  Hey- 

eiampies,  D.   18.  1.  II,  {  1.    When  a  worth  v.  Hutchinson,  L.  R,  2  Q.  B.  447, 

pnndtaaer  is  allowed  to  recoTur  bis  con-  461 ;  Behn  b.  Bureeaa,  8  Beat  &  8.  761, 

tidaration  money  upon  the  article  taming  766;  Withers  c.  Greene,  9  How.  21S; 

out  different  in  kind  from  that  desoribed,  [Thoreson  a.   Minneapolis,   Ac.   Works, 

whether  on  the  giound  of  fkilure  of  con-  29   Minn.  S41 ;]  or  to  do  first   one  sod 

aideration,  or  payment  under  a  mistake  then  the  otiier,   Mondel  v.  Sisel,  B  M- 

ol  hct  (11  C.  B.  >.  a.  677),  or  on  any  &  W.  668,  878.      See  Beall  ir.   Brown, 

olher.  it   must  be  because    the  Judges  13    Ud.  660;  Dari*    d.  Hedges,  L.  R. 

think  tlie  missing   qualities  go   to   the  6  Q.   B.  ttBT.      But  see   UL  226,  n.   1; 

essence  of  the  contract   (L.  R.  2  Q.  B.  O'Connor  v.  Vamey,  10  Gray,  2S1 ;  Fab- 

e88i30Bow.  163};  but  when  any  quality  brizcotU  t>.  Launitz.  8  Saiidf.  743.   Beean 

Is  warranted,  there  seems  to  be  some  rea-  artiule  on  Recoupmeni,  7  Am.  Law  Rer. 

son  for  saying  that  the  parties  liaTG  agreed  889.     For  the  measure  of  damages  for 

that  the  presence  of  tbst  quality  was  of  breach  of  a  contract  to  sell,  see  Engell  e. 

the  essence  of  that  conlnuiL    The  Ameri-  Fitch,  L.  R.4  Q.  B.  669;  L.  R.3  Q.  B.  314 ; 

can  cases  seem  to  discinguish  difference  in  eiplaloing  Flureau  u.  Thomhill.  and  ap- 

kind  and  in  warranted  quality,  so  far  as  to  proving  the  general  rule  laid  down  In  Kob- 

hold  a  sale  void  in  uaae  of  the  former,  and  inson  v.  Harman,  1  Exch.  860,  856,  that 

voidable  in  case  of  the  latter.    Compare  when  a  party  snatalns  aloes  by  reason  of  a 

Ganlner  c  I^ne  with  Cutler  v.  Oilbreth,  breach  of  contract,  be  it,  so  &r  as  money 

Hone  V.  Brackett,  rapni ;  post,  462,  n.  1.  can  do  it,  to  be  placed  in  the  same  sitoa> 

But  it  la  hard  to  go  further  and   admit  tion,  with  respect  to  damages,  as  if  the 

that  the  purchaser  has  not  an  option  to  contract  had  been  perfbnned.   [Wigaell  v. 

avoid,  if  he  ia  erer  permitted  to  retnm  SiAoidfbf  Indigent  Blhid,  8 Q.  B,  D.  S67: 

u  article  in  a  case  free  ft«m  fraud.  Waddell  v.  Blockey,  4  Q.  B.  D.  678;) 

(<f)  By  the  present  EngUah  Uw,  the  Bain«.7otbergll],L.  R.«Bi.  69;  [7L.R. 

Jndgta  dedde  whether  a  parltcnlar  da-  H.  L.  168.    Bee  Wall  b.  City  of  London, 

•eriptiTi  atatement  was  intended  lobea  Ac.Co.,»L.a<l.B.  249.] 
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back  the  price.  (&)  He  caunot  deal  with  the  article  parchaaed 
after  discovery  of  fi-aud  in  a  sale,  without  loeiug  his  right  of 
106),  it  wai  implied,  that  in  tLe  ikle  of  msuuTkctured  goodi  tliej  ihoold  be  merctwnt- 
■bl«,  or  fit  for  some  purpou.  In  Oray  e.  Cot,  4  B,  &  C.  IOB,  Lord  Tenterdeo  bdd, 
thM  if  a  commodity  be  aold  for  k  particular  purpose,  there  wai  an  implied  wamii^ 
that  it  should  be  reasonably  fli  for  that  purpose.  Lord  EUenborough,  in  Bluett  v. 
Usboroe,  1  Stark.  381,  eipresaed  himself  to  the  same  efleiA ;  aud  in  Jone*  v.  Bttgbt 
(&  Bing.  6aS),  and  Shepherd  n.  Pybus,  3  Uanu.  &  Gr.  868,  the  taiurt  of  C.  B.  esUb- 
Itslied  the  same  doctrine.  The  rule  is  not  unircTaall]'  applied,  but  11  anvoachet 
very  near  to  the  establishment  of  an  implied  warraocy  in  every  caae.  As  yet  It  ia 
tlie  tuo^  of  trade,  the  muimfaclio-ed  goods,  or  the  iptctjic  paqnm,  that  laiaei  tha 
warranty.  But  the  principle  wuuid  apply  equally  to  the  sale  of  a  horse  for  a  par- 
ticular purpose,  as  fur  a  eitrriage,  or  to  uarry  ■  femiile ;  and  some  of  the  Americsn 
caees  have  taken  bold  of  tlie  nev  English  duclrine.  and  shown  a  diiposition  to 
domesticate  it.  Thus,  in  Osgood  d.  Lewis,  2  Harr.  &  O.  496,  and  in  Van  Bracklin 
V.  Fonda,  12  Johns.  408,  and  in  Moses  h.  Mead,  1  Denio,  ST8;  and  by  Cowcn,  J.,  ia 
Hart  d.  Wright,  IT  Wend.  267,  It  was  held,  that  on  the  sale  of  pruvisions  fur  imme- 
diate domestic  use,  there  was  an  Implied  warranty  that  they  were  wtiolesome ;  but 
if  proTisioni  be  sold  as  merchandise,  and  not  for  imniediate  consumption,  there  is  no 
implied  warranty  of  soundness.  lb.  In  GalUgher  e.  Waring,  9  Wend.  20,  It  waa 
held,  that  on  a  sale  of  cotton  in  bales,  witliout  sample  or  examination,  and  when  tlM 
Inspection  of  the  article  was  equally  accessible,  and  its  qnality  equally  unknown  to 
both  parties,  there  was  an  imidied  warranty  that  the  article  was  merchantable.  So, 
in  the  case  of  Harmony  e.  Wager  (N.  Y.  Superior  Court,  April,  1836),  on  a  sale  by  ft 
commission  meichsat,  of  barilla,  it  was  held,  that  as  the  defendant  had  not  an  oppor- 
tunity {the  article  being  In  bales,  and  its  intrinsic  merits  equally  unknown  to  both 
parties)  to  examine  the  bulk  of  the  article  sold,  he  was  entitled  to  expect  a  tnercbant- 
able  arUcle :  and  tiiat  liaving  bon^t,  with  tlie  knowle<^  of  the  seller,  the  articlo 
for  a  particular  purpose,  he  wa«  entitled  to  an  article  wliich  would  aoswer  fi>r  that 

(h)  fielder  n.  Starkin,  1  H.  Bl.  17;  Weston  d.  Downei,  Doug.  £3;  Towers  r.  Bar- 
rett, 1  T.  B.  133 ;  Curtis  c.  Hannay,  3  £sp.  82 ;  Kellogg  v.  Denilow,  14  Conn.  411 ; 
Patteshall  v.  Tranter,  4  Nev.  k  Mann.  640;  3  Ad.  A  El.  103,  a.  c.  Id  this  Ust  caso 
the  decision  in  Fielder  n.  Starkin,  that  an  action  will  lie  on  a  breach  of  warranty  uf 
soundness  of  a  horse  sold,  though  it  be  not  relumed,  and  tliuugh  notice  of  the 
unsoundness  be  delayed,  was  held  to  be  sound  law.  Franklin  v.  Long.  7  GUI  &  J. 
407 ;  Boorman  a.  Jenkini,  12  Wend.  660 ;  Waring  b.  Mason,  18  id.  428.  To  the  same 
purpcee  it  has  been  held  that  it  the  chattel  had  a  defect  tVaudulently  concealed, 
the  vendee  has  his  election  either  lo  keep  It,  and  sue  for  damages,  or  to  return,  or 
oflbr  to  return,  it  within  a  reasonable  time,  and  rescind  the  contract.  Hoggins 
D.  Becraft,  1  Dana  (Ky.),  HO.  Tlie  vendor,  after  notice  that  the  horse  warranted 
sound  Is  unsound,  and  when  in  ofler  is  made  to  return  him,  and  the  vendee  sells 
him,  is  answetable  fur  the  diflbrence  of  price,  and  the  keep  of  the  horte  for  a  reason- 
able time.  Chesterrnan  v.  Lamb.  Mer.  &  Mann.  196.  In  Street  v.  Blay,  9  B.  i  Ad. 
4Ge,  U  was  held  that  the  vendee  could  not  rescind  the  sale  and  return  tbe  properly  if 
the  sale  was  without  fraud.  Cowen,  J.,  in  Gary  i-.  Gmmao,  4  Hill  (N.  T.),  626,  a.  p. 
He  boa  only  an  action  on  his  warranty,  Sedgwick  on  Damages,  SSO;  and  it  is  now 
well  settled,  he  observes,  ib.  290,  that  the  rule  of  damages  Is  tbe  difference  between 
the  actual  value  and  tbe  value  the  article  would  have  possessed  if  it  had  eonformtd 
to  the  warranty.  As  to  the  meatan  o/damagtt  on  breaches  of  contract,  it  seems  nut 
to  be  explicitly  settled  whether  In  the  case  of  a  horse  sold  and  warranted  sound, 
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action,  (e)  Ad  offer  to  return  the  chBtUil  in  a  reasonable  time, 
on  breach  of  wairanty,  is  equivalent  in  its  effect  upon  the 

pnrpOM.  Tfa«fe  lut  csmi  go  quite  m  tat  »t  laait  m  any  at  the  Engluh  cue*,  and 
trench  deeply  upon  the  plain  maiim  ol  the  cMtamon  law,  tavtat  trnptar;  and  I  cannot 
bot  think  that  the  old  rule,  and  tbe  old  detiaioni  down  to  that  of  Saxwt  v.  Wood, 
wen  the  aafett  and  *iM*t  gnidei ;  and  thai  th«  new  doctrine,  carried  to  thu  extent, 
vllt  lead  to  much  dlfflcatty  and  rezaiioQa  litigation  in  mercantile  biuiii«M.  Id  Hart 
u.  Wright,  17  Wend.  267,  Judge  Cowen  learnedl;  raTievra  the  cbj«i  on  the  aubject. 
Mid  the  condnaioD  of  the  coort  ia  jnitly  and  ipiiitedly  in  Utot  of  the  old  rule  of  Uia 
eommon  law,  in  contradkAion  to  tlie  role  of  the  uivil  Uw ;  and  he  aaj-i  it  ii  the 
American  doctrine,  and  emphatically  ao  In  New  York.  C.  J.  Brcnaon,  in  Howi  d. 
Head,  I  Denio.  S78,  U  ol  the  tame  opinion.  On  a  general  tale  of  merchandise  for 
■  lonnd  price,  then  ■■  no  implied  wamintj  tliat  the  article  ti  tit  for  merchmnUble  or 
nunafaotnring  pnrpoM*.  A  wuruitj  It  not  raiaed  by  a  •onnd  {nice  alone,  esoept 
ander  pecnliar  circuautsncet,  •■  where  tbeie  it  a  written  dewription  a*  to  kind  or 
quality,  of  good*  of  a  certain  deKripdoo  are  contracted  fbr,  or  perhapi  in  aoine  other 
peonliar  caaee.  Bo,  again,  in  the  caae  of  Waring  v.  XaMon,  16  Wend.  426,  the 
Cbanodlor  and  Hr.  Senator  Paige  espretaed  ChemaelTei  deciiledly  In  taror  of  the 
eoQUDon-law  dootrine ;  and  in  the  caae  of  Wright  v.  Hart,  in  error  from  the  Snpracae 
Coart  to  the  Coart  of  Erron  (ib.  MO),  Cluincellor  Walworth  and  Mr.  Senator  Tracy 
gave  a  ttrong  tanc^n  to  tbe  ergoinent  of  Jadge  Oowen,  in  aupport  of  the  coraroon- 
law  doctrine  of  ooMot  tmplor,  and  the  rule  of  the  civil  law  was  rejected.  The  com- 
mon law  on  thii  point  ii  now  reinitalad  in  the  Joriipnidence  of  New  York.  C.  J. 
Gibaon,  alto.  In  tbe  PenntylTania  caae  of  M'Farland  v.  Newman,  September,  1S89, 
I«w  Beporter,  Ii.  801 ;  9  Watt*,  bfi,  inpport*  thi*  oommon-law  doctrine  of  eoMot 
eaifttr.  on  the  tale  of  cbattelt,  in  caie*  without  fraud,  mitrepretentation,  or  war- 


which  pro*et  to  have  been  nnaonnd,  and  it  reaold  by  the  boyer  at  a  reduced  price, 
the  okeMiire  of  damacea  la  to  be  tbe  difference  between  the  original  price  and  the 
prfoa  the  hone  aold  fbr,  or  between  the  price  the  hone  told  for  and  the  value  of 
the  hotee,  if  aoimd,  going  far  beyond  the  original  price.  The  dlduM  at  Lord  Bldon, 
In  Curtfa  a.  Hannay,  8  Eap,  82,  it  In  fitvor  of  the  actual  value  of  the  horae,  if  aoand, 
at  the  reaale ;  bnt  Lord  longhborough,  ia  Fielder  u.  Starkin,  I  H.  Bl.  17,  i>  in  favor 
of  the  value,  a*  aacertained  by  tbe  orlgnal  agreement,  and  [hit  would  teem  to  be  In 
hannony  with  the  rule  of  damagei  on  the  covenant  of  warranty  In  the  tale  of  land. 
The  general  rule  it  well  tettled,  that  In  a  init  by  vendee  for  a  breach  of  contract  on 
the  part  af  the  vendor,  for  not  delivering  an  article  told,  the  meature  of  damage*  It 
Ihe  price  of  the  article  of  Ae  lime  of  the  brtadt.  The  contract  price,  on  the  one  hand, 
and  the  rite  aubaeiiuent  to  the  breach,  are  both  to  be  diaregarded.  Hr.  Sedgwick,  In 
bi«  Treatise  on  tbe  Meaaure  of  Damagea,  266,  gayt,  that  in  thit  place,  the  author  of 
Ihe  Commentariet  appeara  to  have  overlooked  the  dUtlnctton  running  through  the 
catee,  retnlUng  fVom  the  payment  of  the  price  bt/ortAand,  and  which  diitinction  ia, 
that  If  the  price  be  not  advanced  beforehand,  the  mcarare  of  damaget  la  the  value  of 
the  article  contraoled  for  at  the  time  It  waa  to  be  delivered,  but  if  the  price  be  pre- 
vioualy  advanced,  tbe  conttrct  price  la  not  the  rule  of  damagea,  bat  the  hlghett 


(e)  Campbell  v.  FlemloE,  1  Ad.  &  Bl.  40.  A  party  defrauded  In  a  contract  baa  hi* 
dtoice  of  remedlea.  He  may  atand  to  the  bargain,  and  recover  dunaget  for  the 
f^nd,  or  he  may  retdnd  the  contract,  and  retum  the  thing  bought,  and  receive  back 
what  he  paid  or  lold. 
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remedy,  to  an  offer  accepted  hy  the  seller,  and  the  contract  is 
reecinded,  and  the  vendee  can  sue  for  the  purcbase-monej  in 

rant;,  nndenUiidinglf  made,  with  dutii)sui«bed  sttcostfa  And  bdccm*.  In  South 
Carolina  (u  lee  infra,  4»1),  the  prior  doeuioe  of  the  EngUili  Uw  ii  adhered  to  in  a 
case  analogaiu  to  the  one  in  New  York.  In  the  London  Law  MNgaziiK,  No.  7, 
p.  192-197,  this  Bolijeot  ia  fall;  and  abl^  dlBCiuacil.  Again,  the  SupKme  Conrt  of 
Vew  York,  in  Howard  v.  Hoey,  28  Wend,  860^  has  i<l<-nngl7  enforced  Ibe  dittiucdoa 
between  executed  and  executory  contracts.  It  bw  di.-ulM«d,  that  in  coatimct  of  aala 
of  an  arlicle  of  merchandiie  at  a  friturm  itag,  «b«r«  titers  i*  no  telecdon  or  aetting 
apart  at  the  time  uf  ipedflc  article*,  to  a*  to  pau  the  property  in  pnaaiti,  mtrdtant- 
able  gualilf,  bringing  ibe  average  market  price,  it  intended.  In  the  caae  of  an  exe- 
euUd  tftle,  an  ezpreM  wanaotj  o(  quality  ii  Deoemry  to  bind.the  Teodor  in  the 
abeenoe  of  fraud.  Hoee*  d.  He»d,  1  Denio,  878.  But  if  the  Mle  be  (ztcutoy,  or  to 
deliver  an  article  not  deflned  at  the  time,  on  a  future  day,  there  ii  an  implied  war- 
ranty that  the  article  ihall  be  at  leaat  of  medium  quality  or  goodneM.  The  rule,  in 
loch  a  caie,  of  camot  venditor,  and  uot  eaveal  ttuplar,  goTems.  If  the  thing  cornea 
■hort  of  being  merchantable,  it  may  he  returned  after  the  vendee  hai  had  reaaonafal* 
time  to  inapect  it.  "  Suitableneea,"  aay  the  court,  "  enter*  into  erery  promlae  to 
deliver  articles  of  manufacture."  In  this  caae  the  court  teem*  to  relax  &om  lb* 
aeverity  of  the  doctrine  in  17  and  18  Wend,  and  to  repose  upon  the  modem  and 
milder  English  rule.  It  i*  to  be  regretted  that  the  rule  (wliatever  It  may  be)  cm- 
eemlng  the  application  of  implied  warranties  in  the  sale  of  per«onaI  property.  It  not 
more  certain  and  stable.  In  Sutton  n.  Temple,  12  H.  &  W.  62,  it  wm  lield,  aftar 
much  discnssion,  that  on  a  demite  of  land  simply  for  pasture  of  cattle  for  a  certain 
term,  at  a  fixed  rent,  there  wat  no  Implied  warranty  that  the  pastare  should  be  fit 
fbr  that  purpose,  though  where  a  contract  was  for  a  specific  chattel,  tor  a  specifle 
purpose,  there  was  an  implied  obligation  that  It  should  be  flc  for  that  purpose. 
Hart  V.  Windsor,  12  M.  &  W.  68,  i.  r.;  Sedgwick  on  Damages,  289-300,  has  ctA- 
lected  the  ceses  on  the  mle  of  dami^es  on  warranties  contained  In  sales,  and  tbcj 
are  in  perplexing  contrariety;  and  the  mastwly  writen  on  the  cifil  law,  to  whom 
Mr.  Sedgwick  refer*,  leares  na  In  equal  difficulty,  and  without  any  certain  guide  or 
definite  rule.    lb.  800-808. 

value  of  the  article  at  the  time  of  trial.  The  case*  that  declare  or  countenance  this 
distinction  are  Shepherd  r.  Johnson,  2  East,  211 ;  H' Arthur  c.  Seafortb,  2  Tom. 
2&7;  Downe*  v.  Back,  I  Starkie,  318;  Harrison  v.  Harrison,  1  Car.  ft  P.  412: 
OalDsford  v.  Carroll,  2  B.  &  C.  6^1 :  West  v.  Wentwortii,  3  Cowea,  82 ;  Clark  r.  ¥\a- 
ney,  7  id.  S81.  The  cases  in  opposition  to  the  distinction,  either  expressly  or  im- 
pliedly, are  Gray  t.  Portland  Bank,  3  Mast.  SM;  Swift  v.  Barnes,  18  Pick.  19*; 
Ollpins  V.  Consequs,  1  Peters,  C.  C.  86;  Bush  c.  Cranfleld,  2  Conn.  486;  Wells  p. 
Abenwthey,  6  Conn.  2ffl ;  Startup  u,  Cortazzi,  2  Cr.,  M.  4  K.  166 ;  Blydeubnrgfa  b. 
Welsh.  Baldw,  831;  Sraethurst  u,  Wof,l*ton,  6  Watt*  ft  S.  106;  Vance  o.  Toume, 
18.  La.  ^fi.  The  learned  author  I*  mistaken  in  supposing  I  had  overiooked  that 
distinction.  These  Commentaries  are  not  ralcdlated  to  embody  all  the  nice,  or 
arbitrary,  or  fanciful  distinction*  that  are  to  be  met  with  in  the  report*.  I  do  Dot 
regard  the  distinction  allnded  to  a*  well  founded  or  supported.  It  is  disregarded  or 
rejected  by  some  of  the  bett  authorities  died.  The  true  rule  of  damages  it  the 
value  of  ttw  article  at  the  time  of  the  breach,  or  when  it  ought  to  have  been  dellv- 
ei«d.  Mr.  Sedgwick  seem*  himself  to  come  to  that  coDClntion  amid  the  contn- 
ijety  of  opuion  and  cases  which  he  uitet.  Treatise,  260-280.  Thia  ia  the  pUio, 
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case  it  has  been  paid.  (<2)  But  a  contract  cannot  be  rescinded 
without  mutual  coBsent  if  ciroumstances  be  bo  altered  by  a  part 
esecntioQ  that  the  parties  cannot  be  put  in  $tatu  quo  ;  for  if  it  be 
resoioded  at  all,  it  must  be  rescinded  tn  toto.  (e)  The  parties  to 
a  contract  may  rescind  it  at  any  time  before  the  rights  of  third 
persoDB  have  intervened ;  but  a  resale  of  the  disputed  article 
does  not  of  itself  rescind  the  contract,  or  destroy  the  right  to 
damages  for  non^perfonnance  of  the  contract,  to  the  extent  of 
the  loss  in  a  resale,  provided  the  same  be  mEide  after  default  and 
due  notice.  (/)  If  the  sale  be  absolute,  and  the  contract  remains 
open  and  nnrescinded,  and  without  any  agreement  to  resuind, 
the  vendee  of  the  unsound  article  must  resort  to  his  warranty, 
unless  it  be  proved  that  the  vendor  knew  of  the  unaoandneas, 
and  the  vendee  tendered  a  return  of  the  article  within  a  reason- 
able time,  (^g') 
In  South  Carolina  and  Louisiana,  the  rule  of  the  civil  law  has 

•Uble,  Mid  iiut  mle  witliin  tbe  contract  of  the  p«rtiM.  Dunagiei  for  breache*  of 
coDtnct  are  oa\j  thoM  which  •!«  locideottd  lo,  tnd  directi/  caD««d  by,  tbe  breach, 
and  may  rcavonabl;  b«  inppoaed  to  have  entered  into  the  contempUiioa  oT  the  par- 
tie*,  and  not  apecalatiTe  pr«flti,  or  accidental  or  coneeqnential  loues,  or  the  loaa  of 
ft  fancied  good  l>argBin.  Walker  t>.  Hoore,  10  B.  &  C.  116.  In  Muterlon  r.  Mayor 
of  Brooklyn,  7  Qill,  92,  tbe  qoeetiaD  of  dftmageB  wu  well  discaued,  and  it  waa  held 
that  proBta  or  advantagea  which  were  regarded  aa  the  direct  and  immediate  fruit*  of 
tbe  contract  ai*  to  be  couidered  a*  parcel  and  element*  of  the  contract,  and  to  ba 
allowed.  See  alao  Harden  c.  Cabot,  17  Mau.  169  ;  Deya  v.  Waggoner,  19  Joboa. 
841  ;    Sedgwick'*   Treatiae,    81-88 ;    6  Toullier,  aec.  286 ;   Flurean  v.   Thomlilll, 

5  Blacka  lOTR ;  William*  v.  Barton,  IR  La.  4M ;  Blanchard  v.  Ely,  21  Wend.  34:2. 
Bnt  Lord  C.  J.  Denman,  in  Cos  v.  Walker,  tited  in  a  note  to  Clare  v.  Mayoard, 

6  Ad.  a  El.  619.  and  alio  in  the  lut  caae,  laid  dawn  the  rule  of  damage*  to  be  tbe 
difference  between  the  *alDe  of  a  borae  at  tlie  sale,  conaidering  him  to  be  *oand,  and 
the  Talne  with  the  defect  complained  of,  and  not  tiie  diOerence  between  the  price  of 
the  flrat  purchaae  and  of  the  actnal  aale.  So  in  Shannon  n.  Comatnck,  21  Wend. 
467,  It  waa  held,  tliat  in  an  action  to  recover  damagea  fbr  non-perfbrmance  of  a  con- 
tract, tbe  mle  of  damagea  waa  held  to  be  the  loaa  auatained,  and  not  the  price  agreed 
to  be  paid  on  actnal  performance.  In  Carj  v.  Qruman,  4  Hill,  095,  the  role  aa  declared 
hj  Lord  Denman  waa  adapted,  and  the  price  paid  waa  only  prima  faeie  eridencs 
<rf  the  then  *alne.  In  O'Conner  v.  Fonter,  10  Watti,  418,  on  a  breach  of  contract  to 
euTj  wheat  from  P.  to  Philadelphia,  the  diflerence  between  tbe  valne  of  the  wheat 
at  F.  with  tbe  freight  added,  and  tbe  market  price  at  Philadelphia,  at  tbe  time  It 
would  haTe  arrived  there  if  carried  according  to  contract,  ia  the  meaanre  of  damage*. 
Bracket  v.  M'Nair,  14  John*.  170;  Daria  v.  Shields,  S4  Wend.  82^  to  a.  p.  In 
Badgett  e.  Broaghton,  1  Kelly,  691.  tbe  rule  declared  bj  the  Supreroe  Conrt  in 
Georgia  wa*  tbe  difference  between  the  price  paid  tor  an  article  warranted  aound, 
and  the  ralae  of  tbe  article  In  it*  nnaonnd  condition. 

(d)  ThorotOD  s.  Wjna,  12  Wheaton,  188.  (b)  Hunt  n.  Silk.  6  Ea*t,  4U, 

(/)  Saoda  &  Cminp  v.  Taylor,  6  John*.  896;  HacLean  v.  Donn,  4  Bing.  122. 
tg)  Thornton  v.  Wjan,  IS  Whaatmi,  18S. 
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been  followed,  aod,  as  a  general  lule,  a  sale  for  a  sound  price  in 
undeTstood  to  imply  a  warranty  of  soundness  agunst  all 
•481  faults  and  defects. (A)  'The  same  rule  was  for  many 
years  understood  to  be  the  law  in  Connecticut ;  but  if  it 
did  ever  exist,  it  was  entirely  overruled  in  Dean  v.  Mason,  (a)  in 
fiivor  of  ttie  other  general  principle  which  has  so  extensively 
pervaded  the  jurisprudence  of  this  country.  Even  in  South 
Carolina,  the  rule  that  a  sound  price  warrants  a  sound  commod- 
ity was  said  to  be  in  a  state  of  vibration  ;  and  it  is  not  applied 
to  assist  persona  to  avoid  a  contract,  though  made  for  an  inade- 
quate price,  provided  it  was  made  under  a  ^r  opportunify  of 
information  as  to  all  the  circumstances,  and  when  there  was  no 
fraud,  concealment,  or  latent  defect.  (6) 

If  the  article  be  sold  by  the  sample,  and  it  be  a  fair  specimen 
of  the  article,  and  there  be  no  deception  or  warranty  on  the  part 
of  the  vendor,  the  vendee  cannot  rescind  the  sale.  But  such  a 
sale  amounts  to  an  implied  warranty  that  the  article  is  in  bulk  of 
the  same  kind,  and  equal  in  quality  with  the  sample,  (c}    If  the 

(A)  Timrod  v.  Shoolbrad,  1  B»7,  824 ;  Whitefleld  i>.  ftTLood,  2  id.  380 1  LmIct  t>. 
QnliuD,  1  Contt.  (S.  C.)  182;  Crawford  v.  WUkm.  3  id.  S53;  Dewee*  v.  Morgui. 
1  Hartln  (La.),  1. 

(o)  4  CaoD.  42& 

{b)  VThitefleld  v.  M'Leod,  2  Baj,  38S.  Tb«  law  in  South  Cunlina  teenu  at  ta*t 
to  b«  conromuble  to  the  old  gsnerai  mle.  It  wu  held,  in  Camochao  v.  Oould,  In 
the  Court  of  Appeals,  1  Baile;,  179,  that  a  Tendor  of  cotton  wai  not  liable  ftff  a 
defbct  in  tlie  qualitj  of  the  cotton  of  an  nnnioal  character,  which  extended  eqaally 
through  tJie  bulk,  and  wai  hilly  exhibited  In  lamplei.  The  law  in  that  caw  would 
not  rain  an  implied  warrant;,  for  there  was  no  fraud,  and  the  buyer  waa  poMewecl 
of  all  the  infomiatian  necessary  to  enable  him  to  make  a  correct  esdmale  ot  tho  *alaa 
of  the  article.  In  Osgood  v.  Lewis,  2  Harr.  &  G.  406,  implied  warcantiea  upon  tii» 
s^e  of  chattels,  and  arising  by  operation  of  law,  were  held  to  be  of  two  kinds :  1.  In 
cases  where  there  was  no  fraud,  as,  that  tlie  provisions  pojtsliased  for  domestia  dm 
wwe  wholesome,  or  that  the  article  eoDtraot«d  for  in  an  executory  contract,  and 
which  the  purchaser  had  no  opportunity  to  inspect,  sliould  be  salable  as  such  Id  Um 
market.  2.  Where  the  fraud  existed,  a«  if  tiie  teller,  knowing  the  article  to  be 
unsound,  disguUei  it  or  represent*  it  a*  sound. 

(e)  Parkinson  v.  Lee,  S  East,  314;  Saudi  v.  Taylor,  6  Johns.  39G;  Bradford  i>. 
Manly,  13  Mas*.  138  Woodworth,  J.,  In  20  Johns.  204 ;  The  Oneida  Hanofactnring 
Society  B.  Lawrence,  4  Cowen,  440  j  Andrew*  n.  Kneeland,  6  id.  B64 ;  GallaglMr  n. 
Waring,  e  Wend.  20;  Bonrman  v.  Jenkins,  12  id.  666;  Waring  u.  Mas<ui,  18  id.  426; 
PhilUpi  D.  Gove,  4  Rob.  (Ls.)  316;  Civil  Code  of  Louisiana,  art.  2449;  Moses  ■■  Mead, 
1  Denio,  87&  In  the  sale  of  an  ar^le,  as  hemp  in  bales,  it  1*  held  tliat  there  is  ue 
implied  warranty  thst  the  interior  shall  eorrespood  in  quality  with  (lie  exterior  of  the 
bates,  and  if  the  purchaser  is  at  Utierty  to  open  the  bale*  and  examine,  tliere  Is  no  sale 
by  sample,  though  the  interioi  doe*  not  oomspond  with  the  extental  part  SaUshory 
v.  Stainer,  19  Wend.  ISO. 
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article  should  turn  out  not  to  be  merchantable,  from  some  latent 
principle  of  infirmity  in  the  sample,  as  well  as  in  the  bulk  of  the 
coromodity,  the  seller  ia  not  answerable.  The  only  warraoty  is, 
that  the  whole  quantity  answers  the  sample. 

*  6.  Of  the  Dntjr  of  Mutual  DiBoloanre.  —  If  there  be  an    *  482 
intentional  concealment  or  suppression  of  material  foots  in 
the  making  of  a  contract,  in  cases  in  which  both  parties  have  not 
equal  access  to  the  means  of  information,  it  will  be  deemed  un- 
fair dealing,  and  will  vitiate  and  avoid  the  contract.'     There  may 

1  Fnmdtn  ^a&f.  — There  ia  *  cLut  of  I  P.  C.  219, 230,  explaining  Kingtford  v. 
cue«  In  which  the  fraud  1>  of  such  a  iort  Meny,  1  H.  &  N.  603 :  Stevenion  n.  Newn- 
that  the  minda  of  the  partiei  nerer  meet,  ham,  lSC.B.2SG,3D2;OakesD.  Turquand, 
and  no  property  pnaKi.  A  clear  instance  L.  R.  2  H.  L.  325  j  {aee  Tennent  v.  City 
wonld  be  when  a  party  obtain*  gooda  by  of  Glasgow  Bank,  i  App.  Cas.  61G ;]  Aren- 
repTsaenting  that  he  ii  agent  far  another,  dale  v.  Morgan,  5  Sneed,  703;  [Dawet 
and  the  leller  tliinkg  he  it  gelling  Co  the  t^.  Hameai,  10  L.  R.  C.  P.  160;  Clongb 
■nppoaed  principal,  when  in  fact  no  agency  p.  L.  4  N.  W.  Ry.  Ca,  7  L.  R.  Ex.  20; 
exiiti.  Tliere  ii  here  no  lale  to  either  Marrison  v.  The  Unireraal,  &o.  Co., 
party.  Hardman  ir.  Booth,  1  H.&C.  803;  8  L.  R.  Ex.  107  ;  Urquhart  e.  Mao 
(UndMy  e.  Candy,  2  Q.  a  D.  96;  a.  o.  phenon,  S  App.  Caa.  8S1-]  It  ii  enougli, 
Cundy  v.  Lindsay,  3  App.  Caa.  459;  hnwerer.toihow  that  there  wn»afrandii- 
Hnllina  r.  Fowler,  7  L.  R.  H.  L.  757 ;  lent  representation  at  to  any  part  of  that 
Edmands  v.  Merchaoti'  Trans.  Co.,  1^5  which  indnced  the  party  to  enter  Into  a 
Mum.  283;  Samuel  v.  Cheney,  ib.  278;  contrnct,  in  order  to  gire  him  a  right  to 
Hamet  d.  Leicher,  37  Oliio  St  856 ;]  Hig-  rescind ;  whereas  innocent  miiiepreaenta- 
goni  II.  Burton,  26  L.  J.  h.  b.  Ex.  342,  dons  do  not,  unless  they  were  such  as  to 
explaining  Kingarord  v.  Merry,  ib-  83,  nnd  ihow  that  there  wni  n  eomplele  difference 
t'n^a.  The  same  is  true  where  the  minds  In  substance  between  what  was  lappoeed 
of  the  parties  never  meet  on  Che  subject-  to  be,  and  wliat  was  taken,  as  explained 
matter  of  a  snle  In  consequence  o(  the  Bbove.  Kennedy  v.  Panama,  &c.  Mall 
fraud  of  the  seller,  Tims,  in  a  case  where  Co.,  L.  R.  2  Q.  B.  5S0, 687.  (But  see  Red- 
barrels  alleged  to  contain  madcerel,  but  grave  i<.  Hurd,  46  L.  T.  486.^  If  the  de- 
known  by  the  teller  to  contain  salt,  were  frauded  party  elects  to  rescind,  he  must 
deliTered  in  pursuance  of  a  contract  to  return  all  that  he  has  received  under  the 
deliver  m>ickerel,  the  attaching  creditor*  contract,  and  put  the  other  in  iiatu  qao.  ta 
tit  the  seller  were  preferred  to  the  buyer,  far  ■■  possible,  when  the  fraud  U  dis- 
Gardner  v.  Lane,  12  Alien,  S9.  Probably  covered.  Pearsali  n.  Chapin,  44  Penn.  St 
the  decision  would  tiave  been  the  same  0;  Byardir,  Holmes, 4  Vroom,  llSiClarke 
fftlie  representations  had  been  honest,  e.  Dickson,  K,  B.  i.  E.  148;  Garland  v. 
Kennedy  i:  Panams,  &c.  Mail  Co.,  L.  R.  Spencer,  48  Me.  628;  Croft  p.  Wilbar,  7 
2  Q.  B,  680,  68T;  476,  n.  1,  A,  (ft),  (c).  Allen.24B;  [ShefBeld  Nickel  Co.  r.  Dn win. 
See  Raffles  v.  Wichelhans,  2  Hurlat.  &  C.  2  Q.  B.  D.  214 ;  Mansfield  n.  Ttigg,  IIS 
006 ;  and  iii.  282,  n.  1.  Mass.  S61 ;  Young,  &c.  Mfg.  Co.  c  Wake- 
But  fraud.  In  general,  only  makes  a  field,  121  Maas.  01 ;  Ratabroolt  v.  Swett, 
contract  voidable,  not  Totd;  and  b  the  116  Masa.  S03;  Herman  v.  Ileftenegger, 
caae  of  a  conveyance  it  wiS  not  preveot  H  CU.  101 ;  Eates  v.  Reynolds  (AQsa., 
tlieUtlepaasug.    Peaae  t>.OIoabec,L.B.  1882}  j  Oay  t>.  Alter,  102  U.  &  79  ]    Bm 
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be  some  difference  in  the  facility  with  which  the  rule  applies  be- 
tween facts  and  circuniiitances  that  are  intrinaic,  and  form  mate- 
rial ingrediente  of  the  contract,  and  those  that  are  extrinsic,  and 
form  no  component  part  of  it,  though  they  create  inducements  to 
enter  into  the  contract,  or  affect  the  price  of  the  article.  As  a 
general  rule,  each  pai-ty  is  bound  to  communicate  to  the  other  hia 
knowledge  of  the  material  facts,  provided  he  knows  the  other  to 
be  ignorant  of  them,  and  they  be  not  open  and  naked,  or  equally 
within  the  reach  of  bis  obuervation.  (a)  In  the  sale  of  a  Bhip, 
which  bad  a  latent  defect  known  to  the  seller,  and  which  the 

(a)  Tbe  role  here  laid  down,  though  one  undoubtedly  of  moral  obligadon,  b,  per- 
h^M,  loo  broadi;  ttated  to  be  tuiialned  bp  the  prsclical  dnctrine  of  the  court*.  The 
qnaliflcttion  of  tbe  rale  Is,  that  the  partjr  in  poMCulon  of  the  fscti  mmt  be  under 
■ome  special  obligation,  b;  confldence  repoeed  or  oiheririie.  to  communicate  tbem 
truly  and  fakir.  [See  Fry,  J., in  Daviee  v.  London,  Ac  Ini.  Co.,  6  Ch.  D. 409]  Fuj> 
utff4,4e4.4m. 

Peane  v.  Pettii,  47  Barb.  276 ;  Downer  bonnd  to  pcdnt  it  out ;  but  If  thne  be  n. 
V.  Smith,  ^  Vt  1;  [Qnckenhelmer  n.  defect  which  it  patent,  and  of  which  tbe 
AngeTlne,  81  N.  T.  304 ;  Mullen  v.  0.  C.  pumhaaer  ii  t»  capable  of  judging  aa  tba 
R.R.Co.,127  Haai.ee.]  Sobemuitact  mauulacturer.heiinotbouDdtocalltbeat- 
before  righta  have  l>een  acquired  by  iu-  tentlon  of  the  pureluuer  to  it;  and  whM 
nooent  tfaiid  partial,  (Dch  ae  a  bma  fide  tlie  parchaaer  takes  the  aitide  witboot 
ptuidiaaer,  or  the  creditor*  of  a  company  looking  at  It,  although  ha  has  the  chancct 
ordered  to  Im  wound  Dp  nnder  ttte  Eng-  it  haa  been  iield  immaterial  that  a  patent 
Ush  acts,  of  which  the  defendant  waa  defect  wai  so  far  concealed  a*  (o  be  only 
Induced  to  became  a  member  by  ttte  risible  on  careful  inspection.  HorafiUl  v. 
director*'  ftandulent  misrepresentation*.  Thomas,  1  B.  &  C.  90;  pat,  4B4.  See 
Oake*  B.  Tur^uand,  L.  R.  2  H.  L.  826 1  Keates  v.  Cadognn,  10  C.  B.  691,  expUin- 
Scholefield  v.  Templer,  4  Da  G.  £  J.  429;  ing  Bill  v.  Gray,  cited  in  the  text  below ; 
Williams  v.  Given,  6  Gratt,  268 ;  Ohio  &  Paddock  D.Strobridge,29TL 470.  Eqnity 
M.  R.  R.  n.  KetT,  49  HI.  46S ;  [Morrison  v.  would  not  inlerfere.  If  tha  party  wa«  not 
Univenat,  Ac.  Ins.  Co.,  SLR.  Ex.  lOT ;  misled  by  the  reprercntation.  Story,  Eq. 
Stone  p.  aty,  4c  Bank,  8  C.  P.  D.  282 ;  S202|  Nelsonu.  8eDdier,4De  G.4J.468. 
Cnndy  v.  Lindsay,  3  App.  Cas.  460 ;  At-  (See  400,  n.  I.J  But  Horsfitil  v.  "niORiaa  is 
tenborongh  v.  London,  Ac.  Co.,  S  C.  F-  D.  thought  to  go  too  far  by  Cocktrarn,  C  J., 
460 1  Babcock  v.  Lawson,  5  Q.  B.  D.  284.]  in  Smith  o.  Hughes,  L.  R.  6  Q.  B.  697, 
To  make  tbe  suppression  of  truth  fraudu-  6DG.  As  to  the  purchaaer's  right  to  re- 
lent, there  most  be  a  duty  to  communi-  main  silent,  see  490,  and  n.  S.  It  haa 
cate  it  {See  n.  (a).}  Thus,  it  is  fiaud  been  said  that  to  malntkin  a  defence  to 
(br  the  seller  of  a  check  not  to  disclose  an  action  for  tbe  prioe  of  good*,  on  the 
that  another  check  of  the  same  maker  ground  oT  the  Tendor**  deceit,  the  aania 
on  tbe  same  benk  had  just  been  pro-  facts  must  be  proTed  which  woold  be 
tested.  Bmwn  d.  Montgomery,  20  N.  T.  necessary  te  maintain  an  action  for  deceit 
287.  So,  if  there  be  a  defect  in  an  article  in  tbe  sale  of  goods.  Elug  u.  Eagle  Hills, 
known  to  tbe  manufacturer,  and  which  10  Allen,  548.  As  to  fraudulent  repre- 
cannot  be  disooTered  on  litspection,  he  i*  sentatlom  generally,  aae  490,  a.  1. 
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bny«r  could  not  b;  any  RtteoUoa  possibly  di8C0Ter,the  seller  was 
held  to  be  -bouud  to  disclose  it,  and  the  concealment  was  justly 
considered  to  be  a  breach  of  honesty  and  good  faith,  (i)  So,  if 
one  party  suffers  the  other  to  buy  an  article  under  a  delusion 
created  by  his  own  conduct,  it  will  be  deemed  fraudulent,  and 
fatal  to  the  contract ;  as,  if  the  seller  produces  an  impression 
upon  the  mind  of  the  buyer,  by  his  acts,  that  he  is  purchasing 
a  picture  belonging  to  a  person  of  great  »kiU  in  painting,  and 
which  the  seller  knows  not  to  be  the  fact,  and  yet  suffers 
the  impression  to  remain,  though  *  he  knows  it  materially  *  488 
enhances  the  value  of  the  picture  in  the  mind  of  the 
buyer,  (a)  One  party  must  not  practise  any  artifice  to  conceal 
defects,  or  make  any  representations  for  the  purpose  of  throwing 
the  buyer  off  his  guard.  The  same  principle  had  been  long  ^o 
declared  by  Lord  Hardwicke,  when  he  stated,  (()  that  if  a  ven- 
dor, knowing  of  an  incambrance  npon  an  estate,  sells,  without 
disclosing  the  fact,  and  with  knowledge  that  the  purchaser  is  a 
stranger  to  it,  and  under  representations  inducing  him  to  buy,  he 
acts  fraudulently,  and  violates  integrity  and  fair  dealing.  The 
inference  of  fraud  is  easily  and  almost  inevitably  drawn,  when 
there  is  a  suppression  or  concealment  of  material  circumstances, 
and  one  of  the  contracting  parties  b  knowiugly  suffered  to  deal 
under  a  delusion.  It  was  npon  this  ground  that  Lord  Mansfield 
must  have  considered,  (tr)  that  selling  an  unsound  article,  know- 
ing it  to  be  unsound,  for  a  sound  price,  was  actionable.  It  is 
equivalent  to  the  concealment  of  a  latent  defect ;  and  the  ground 
of  action  is  the  deceit  practised  upon  the  buyer,  {d)    The  same 

(b)  Helliih  v.  Hottenx,  Praka's  CMei.  tl6.  Thi*  ciua  wu  afterwud*  oTcimlAd 
bj  Lord  Gl)«nboTouBh,  in  BmglehDle  tr.  Walr«n,  3  Cimpb.  164,  and  Uw  latter  decirion 
Moflniied  in  Pickering  e.  Dowion,  4  Tannt.  779;  but  It  mu  npon  another  point, 
rMfeotlDK  the  efict  of  a  hIb  mVA  ail  faultt;  and  the  priiwlpla  at  the  ilwlaloo,  m 
•taled  in  the  text,  remaini  uninoTed.  The  ume  prindpte  wai  nr^d  in  SoathenM 
KHowe,  2  Ro).  6;  and  it  wai  iiated  that  If  a  man  mUi  wine  knowing  It  tobe«o^ 
rapt,  an  actioo  «f  deoeit  lie*  aKainit  him,  thoogh  there  be  no  wairantj. 

(a)  Hill  V.  Giaj.  1  Starkie,  484 ;  Tibaon  «.  Hood.  6  Bing  N.  C.  07. 

(b)  1  Vat.  96. 

(e)  Stuart  v.  Wilkioi.  Doug,  la 

id)  Hongfa  «.  ErarM,  4  U'Cord,  160.  If  a  p«rion  having  the  legal  title  to  profK 
ertj,  ttand*  by  and  icqaieMes  in  the  inle  of  it  by  another  penon  eiaimlng,  or  baring 
color  of  title,  he  will  be  ettopped  afterwanb  in  aiaerting  hi*  title  agalnit  the  pop. 
ohaNT.  Qni  facet,  oontentlre  videtnr.  Qui  potttt  et  debet  retare.  jubet  li  no« 
vetU.    Wendell  •.  Tan  B«Mclaer,  1  Johua.  Ch.  364 ;  Slom  c.  Barker,  9  id.  166 ; 
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rule  applies  to  the  case  where  a  party  pays  money  in  ignorance 
of  ciroumBtaDces  with  which  the  receiver  in  acquainted,  and  does 
not  disclose,  and  which,  if  disclosed,  would  have  prevented  the 
payment.  In  that  case,  the  parties  do  not  deal  on  equal  terms, 
and  the  money  ii  held  to  be  unfairly  obtained,  and  may  be  re- 
covered back,  (e)  It  applies,  also,  to  the  case  where  a  person 
takes  a  guaranty  from  a  surety,  and  conceals  from  him  facts 
vhich  go  to  increase  his  risk,  and  suffers  him  to  enter  into  the 
contract  under  false  impressions.  Such  concealment  is  held  to 
be  fraud,  and  vitiates  the  contract.  (/) 

Hobba  D.  ITorton,'l  Vem.  13(1;  2  Ch.  Ca.  128.  See  ftbo  to  s.  r.  6  Conn.  813-214: 
12  Serg.  &  R.  23 ;  I2Ve3.8-5;  Irwin  i.  Morell,  Dudlej  (G«.),  72;  Skinner  r.  Sioom, 
4  Mo.  03 ;  Pii^kard  v.  Seart,  6  Ad.  &  El.  i69 ;  Gregg  v.  Well*.  10  Ad.  &  El,  90 ;  Story 
OD  Eq.  i.  Kc  386,  391.  Ttii*  kiad  of  estoppel  wu  fint  MUbliihed  by  conrti  of 
eqoit}',  and  hu,  to  a  certain  «Ktent,  been  adnpted  \>j  courts  of  law. 

(<)  Martin  d.  Margnn,  1  Brod  &  B.  289.  The  lotiiid  doctiine  on  tbfi  subject  wu 
declared  b/  Bay  ley,  J.,  in  lieane  v.  Bogere,  0  B.  &  C  &TT,  and  affirmed  bj  the  court 
in  Dewey  v.  Field,  4  Uet  381. 

{/)  ^ilcoi;k  V.  Bishop,  3  B.  £  C.  005 ;  Maltby's  Case,  cited  hj  Lord  Eldon,  In 
1  Dow,  294 ;  Smith  v.  Bank  of  ScotUnd,  ib.  272.  In  the  old  English  law,  tho  writ  of 
deceit  lny  not  only  for  personal  injuriea,  bat  for  frauds  in  relation  to  real  property, 
and  to  which  it  principally  applied.  But  a  special  action  in  the  ease  for  damages. 
In  nature  of  a  writ  of  doceil,  had  long  ago  taken  the  place  of  tbe  other,  and  the  writ 
of  deceit  was  abolislied  by  the  sUtnte  of  8  &  4  Win.  IV.  c.  8.  See  3  Bl.  Cooun.  106. 
In  the  aenne  of  a  court  of  equity,  fraud  include*  all  acts,  omissions,  and  concealments, 
which  involve  a  breacli  of  either  legal  or  eiiuitable  duty,  trust,  or  confidence  justly 
reposed,  and  are  injurious  to  a-nollier.  See  I'n/ra,  601.  A  court  of  chancery  will 
exercise  the  power  of  setting  aside  judgtnents  and  decrees  of  any  coort,  foreign  or 
domestic.  In  cares  of  frnud.  Tbe  authorities  are  collected  in  the  case  of  Vanmeter 
V.  Jones,  in  the  able  snd  elaborate  opinion  of  Chancellor  Vroom.  2  Greon,  Ch.  {N.J,] 
£20,  Neither  a  bona  fide  rJeif,  nor  an  actual  advanceof  money,  will  sustain  a  secnrity 
Infected  with  fraud.  Sandford,  Chancellor,  2  Sandf.  Ch.  036.  The  law  requires  the 
vlmOBt  degree  of  good  faith  {uberriTun  Jida)  in  transactions  between  parties  standing 
In  a  peculiar  relation  or  fiduciary  character  between  each  other,  as,  for  instance,  in 
the  relation  of  client  and  attorney,  physician  and  patient,  principal  and  agent,  prind- 
pal  and  surety,  guardian  and  ward,  trustee  and  eatid  qat  (nut,  partnere  and  part 
owners.  Any  misrepresentation,  or  concealment  of  any  material  fact,  or  any  jn«t 
■mpldnn  of  artifice  or  undue  influmce,  will  be  fatal  to  the  validity  of  the  tranaacliaa 
between  them,  especially  in  the  view  of  a  conrt  of  equity.  The  principle  on  whkh 
courts  of  equity  act,  In  regard  to  cases  arising  under  such  a  confidential  or  fldndaij 
relation,  stand  (independent  of  any  ingredientof  deceit  or  Imposition  which  is  oiiBlly 
mixed  with  such  cases)  upon  a  motive  of  general  public  policy.  It  Is  when  confidence 
is  reposed  and  confidence  abused,  by  some  advantage  gained  by  mean*  of  the  rela- 
tion. latA  Eldon,  in  Olbun  v.  Jeyes,  8  Ves.  278 ;  Champion  ».  Ktgby,  1  Rusa.  A  My. 
ft3»;  Edwardsti,Heyrlck,  2  Hare,  60;  Carter  t>.  Palmer,  S  Clark  Ai  Fin.  6£7i  PoiOoa 
r.  Martin,  1  Sandf.  Ch.  660.  These  were  easea  applicable  to  the  reUtlon  of  attorney 
and  dieiit.  And  for  the  general  ptinciple  reapeotiiig  fidnciary  relationi,  *««  Stoiy's 
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•  Tlie  writers  of  the  moral  law  hold  it  to  be  the  duty  of  •  484 
the  seller  to  disclose  the  defects  which  are  withiD  his 
knowledge,  (a)  But  the  commoD  law  is  not  quite  eo  strict.  If 
tlie  defects  in  the  article  sold  be  open  equally  to  the  observation 
of  both  parties,  the  law  does  not  require  the  vendor  to  aid  and 
assist  the  observation  of  the  vendee.  Even  a  warranty  will  not 
cover  defects  that  are  plainly  the  objects  of  the  senses ;  (&} 
though  if  the  vendor  says  or  does  anything  whatever,  with  an 
intention  to  divert  the  eye  or  obscure  the  observation  of  the 
buyer,  even  in  relation  to  open  defects,  he  would  be  guilty  of  an 
act  of  fraud.  (<?}  A  deduction  of  fraud  may  be  made,  not  only 
from  deceptive  assertions  and  false  representations,  but  from 
fitcts,  incidents,  and  circumstances  which  may  be  trivial  in  them- 
selves, but  decisive  evidence  in  the  given  case  of  a  fi-audulent 
desigo.  ((2)     When,  however,  the  means  of  information  relative 

Comm.  on  Eq.  Joriiprudenee,  224,  S04-32S ;  IW»de  r.  Puliifer,  64  Vt.  45 ;  Thornton 
s.  Ogden,  32  N.  J.  Rq.  723.]  Lord  H»rd«icke,  In  the  grekt  cue  of  Cheilerfleld  v. 
Juiaen,  2  Vei.  125,  156,  clutifled  fniad  Into  four  kindi :  (L)  Frsad,  or  doltu  malm, 
mtj  be  acttml,  nriitng  from  fact*  Mid  clrcumslancei  of  impositioD.  (2.)  It  iDaj  be 
apparent  tiom  the  intrinilc  vitlne  and  subject  of  the  bar^in  itself,  —  snch  aa  no  man 
In  hi>  wniee,  and  not  under  delusion,  would  make,  on  the  one  hand,  And  u  no  honeat 
and  &ir  man  would  aceepl.  on  the  other.  (3.)  It  maj  be  Inferred  from  the  circuin. 
■taoMS  and  condition  of  the  partie* ;  for  it  ii  a«  much  agalntt  conacience  to  take  ad- 
vantage of  a  man's  weakneaa  or  necessity,  aa  his  i^oraoce.  (4.)  It  ma;  be  collected 
from  the  nature  and  circumstances  of  the  transaction,  as  being  an  imposition  on  third 
persons.  In  Dent  r.  Bennett,  7  Sim.  689,  the  Tice-cbanceltor  declared  an  igreement 
between  a  medical  adriser  and  hii  patient  for  a  Urge  sum,  to  be  paid  bj  tlie  latter 
after  his  death,  for  past  and  future  services,  null  and  void.  It  was  held  to  be  a  glar- 
ing abase  of  confldence,  and  the  rice-chancellor  enforccid,  with  spirit  and  enenrj,  the 
doctrine,  that  whererer  we  And  tlie  relation  of  employer  and  sgcnt  existing  in  situa- 
tions in  which,  of  neceaslt;,  mnch  confldence  must  be  placed  b;  the  emplo/er  in  Um 
i^ent,  then  the  case  arises  for  watchfulness  on  the  part  of  the  court,  tliat  the  confi- 
dence shaU  not  be  abuied. 

(n)  Grotlug,  b.  2,  c  13,  J  9 :  Pale; 'a  Moral  Philosoph;,  b.  3,  c.  7. 

(6)  Bchuf  ler  r.  Ruas,  2  Caines,  202 ;  Djer  v.  Hargrare,  10  Vea.  607. 

(e)  3  Bl,  Comm.  165;  2  RoL  6. 

(d)  If  the  party  intentionally  miirepresenta  a  material  &ct,  or  prodocei  a  falae 
Impression  by  words  or  acta,  in  order  to  mislead,  or  to  obtain  an  undue  adrantage,  it 
Is  a  case  of  manifest  ftsud.  Story's  Comm.  on  Eq.  Juriapmdence,  201 ;  Nelson,  J., 
In  Welland  Canal  Co.  o.  Hitthaway,  8  Wend.  4S3;  Denman,  C.  J.,  in  Pickard  b. 
Seara,  0  Ad.  &  El.  474 ;  Doggett  v.  Emeraon,  8  Story,  790;  A  sale  of  goods  procured 
through  a  ftlae  representation  of  the  vendee  in  regard  to  his  solvency  and  credit, 
passe*  no  title  as  between  the  parties.  The  People  p.  Kendall,  25  Wend.  399 ;  Cary 
V.  HoUiling,  1  Hill  (N.Y.),  811.  See  also  post.  497.  But  In  order  to  afford  relief,  tiie 
mitrepretentation  must  be  of  something  material,  constituting  an  inducement  or 
■Dative  to  the  other  party,  and  on  which  he  pUced  trust  and  confidence,  and  wu 
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to  ftiots  ani}  circumstaDoes  affecting  the  value  of  the  commodity 
be  equally  accessible  to  both  parties,  rdcI  neither  of  them  does  or 
says  anything  tending  to  impose  upon  the  other,  the  dlacloxure 
of  any  aiiperior  knowledge  which  one  party  may  have  over  the 
other,  as  to  those  facts  and  circumstances,  is  not  requi»te  to  the 
validity  of  a  contract,  (e)  There  is  no  breach  of  any  implied 
confidence  that  one  party  will  profit  by  his  saperior  knowledge, 
as  to  facts  and  circumstances  open  to  the  olmervKtioR  of  both 
parties,  or  equally  within  the  reach  of  their  ordinary  diligence  ; 
because  neither  party  reposes  in  any  Buch  confideDoe,  unless  it 
be  specially  tendered  or  required.  Each  one,  in  ordiDary  cases, 
judges  for  himself,  and  relies  confidently,  and  perhaps  presump- 
tuously,  upon  the  sufficiency  of  his  owd  knowledge,  skill, 
•  485  and  dil^ence.  The  common  law  affords  to  every  one  *  rea- 
sonable protection  against  fraud  in  dealing ;  bat  it  does 
not  go  the  romantic  length  of  giving  iadenniity  against  the  con- 
sequences of  indolence  and  folly,  or  a  careless  indifference  to  the 
ordinary  and  accessible  means  of  information.  It  reconciles  the 
claims  of  convenience  with  the  duties  of  good  faith,  to  every 
extent  compatible  with  the  interests  of  commerce.  This  it 
does  by  requiring  the  purchaser  to  apply  his  attention  to  those 
particulars  which  may  be  supposed  within  the  reach  of  his  obser- 
vation and  judgment ;  and  the  vendor  to  communicate  those  par- 
ticulars and  defects  which  cannot  be  supposed  to  be  immediately 
within  the  reach  of  such  attention.  If  the  purchaser  be  waut- 
ing  of  attention  to  these  points,  where  attention  would  have 
been  sufficient  to  protect  him  from  surprise  or  imposition,  the 
maxim  caveat  emptor  ought  to  apply.  Even  against  this  maxim 
he  may  provide,  by  requiting  the  vendor  to  wan-ant  that  which 
the  law  would  not  imply  to  be  warranted ;  and  if  the  vendor  be 

actually  mtoted  to  his  iqjur]'.  lb.  204,  206.  RepretenUtiom  bj  A.  to  B.,  in  reipect 
Id  •  Mia  aA«rward«  mmie  bj  A.  to  C,  founded  on  Ihe  TeprMent&Uoni  which  A.  nude 
to  B.,  and  be  to  C,  kre  treated  in  tho  lune  wb;  m  if  nude  by  the  rendor  to  C. 
Crocker  n.  Lewis,  3  Sumner.  1.  It  Is  fraud  to  leil  in  utide  m  detignated  bj  uiother 
penoa'i  nnme,  Sn  order  to  give  it  greater  currency,  aad  the  perpetrator  of  Um  Inud 
ii  liable  to  an  action.    Thonuon  n.  Winidieiter,  19  Pick.  214. 

(<]  Laidlaw  e.  Organ,  2  Wheaton,  176;  Hongfa  n.  Bicfaardtoo,  8  Story,  669.  A 
more  item  mle  of  morality  and  law  reqwcting  the  doty  of  diidoaare  of  Informatioa 
whi<ji  would  Diateiially  affect  Om  price,  la  laid  down  in  Fraser  v.  Gerrait,  Walker 
(HlM.),T2.And  it  oTerrolea,  M  laraa  Ibeaathori^of  tbe  caw  cao co,  Um  dedikn 
la  LaldUw  i>.  Organ. 
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vantiDg  ill  good  &ith,  fide»  urvanda  is  a  rule  equally  enforced  at 
law  and  in  equity,  (a) 

A  mere  &lse  aseertjon  of  valae  when  do  warranty  is  intended, 
is  no  ^ouud  of  relief  to  a  purchaser,  because  the  assertion  is  a 
matter  of  opinion,  which  does  not  imply  knowledge,  and  in 
which  men  may  differ ;  mere  expression  of  judgment  or  opinion 
does  not  amount  to  a  wan-auty.  Every  pertioii  reposes  at  his 
peril  in  the  opinion  of  othens  when  he  has  equal  opportunity  to 
form  and  exercise  hia  own  judgment,  timplex  eommendath  non 
ehligat.  (6)  If  the  seller  represents  what  h«  himself  helievea  aa 
to  the  qualities  or  value  of  an  article,  and  leaves  the  determina- 
tion to  the  judgment  of  the  buyer,  there  is  no  fraud  or  warranty 
in  the  case,  (c)  An  assertion  respecting  the  article  sold  must  be 
positive  and  unequivocal,  and  one  on  which  the  buyer  places  reli- 
ance  in  order  to  amount  to  a  warranty ;  and  if  the  vendee  has 
an  opportunity  of  examining  the  article,  the  vendor  is  not 
answerable  *  for  any  latent  defect,  without  there  be  &aud,  *  486 
or  an  express  warranty,  or  such  a  direct  representation  as 
is  tantamount  to  it.  (a)  The  cases  have  gone  so  far  as  to  hold, 
that  if  the  seller  should  even  falsely  nffirm  that  a  particular  sum 
had  been  bid  by  others  for  the  property,  hy  which  meaus  the 
purchaser  was  induced  to  buy,  and  was  deceived  as  to  the  value, 
nn  relief  was  to  be  afforded  ;  for  the  buyer  should  have  informed 
himself  from  proper  sources  of  the  value,  and  it  vras  his  own 
folly  to  repose  on  such  asserUous,  made  by  a  person  whose  inter- 
est might  so  readily  prompt  him  to  invest  the  property  witi)  ex- 
onerated value.  Emptor  emit  quam  minimo  potest;  veaditOT 
veiidit  quam  maximo  potest,  (i) 

(s)  I  FoQb.  Tr.  of  Bqoit;,  S71,  8T2. 

(A)  EUrrej  v.  Toong,  TcIt.  21  % ;  B^ley  v.  HamU,  I  BdM.  »4 ;  Cra.  Jm.  8» ; 
Davi*  V.  U«eker,  fi  Johot.  8M ;  HuiIhU  v.  PMk,  1  Duw  (Kj.).  «n  i  I^ugan  v. 
CnreloD,  1  Ark.  41 ;  Morrill  v.  W^ux,  9  N.  H.  Ill ;  Broom'f  Le^  Hsziini,  LoB' 
don,  1645,  p.  8&T. 

(c)  Jendwlne  v.  Slide.  S  Etp.  67S. 

(a|  Tha  Oneida  HwinfMtarlnK  Bodetj  v.  lAwrence,  4  Cowen,  440. 

ib)  1  BoL  Abr.  101,  pi.  10;  Siunden  v.  HattormMii,  S  Ir«<t.  (N.  C.)  82.  In  the 
eaaa  of  EaUoi  v.  TrMiiam,  1  Rid.  140,  1  Lev.  108,  the  Mine  law  wai  declared ;  but  a 
diatiiMUon  vu  there  Inken  between  the  faiae  aMMlion  Maeh<ng  (he  naSat  of  tl>e 
propwty,  and  touching  the  rate  of  the  pre* ion*  mrt,  and  an  aciion  wai  held  to  lie  ki 
the  latter  eaae,  for  Ihe  rent  <rai  of  a  matter  of  fact  retting  In  the  prtrale  knowledge 
of  the  landloni  and  hia  tenant),  and  the  tenant*  might  refute  to  inform  thepnrchaiar, 
droombine  with  the  laodlord  to  nMead  him.    The  court,  In  Ijjmtj  p.  Mbj,  S  Lord 
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The  sama  principle  was  laid  down  in  a  late  case  id  the  K.  B^ 
where  it  waa  held,  (c)  that  a  false  representation  by  the  buyer 
in  a  matter  merely  gratia  dictum,  iu  respect  to  which  the  buyer 
was  under  no  legal  pledge  or  obligation  to  the  seller  for  the  pre- 
cise accuracy  of  hia  statement,  and  upon  which  it  was  the 
*  487  seller's  own  indiscretion  to  rely,  was  no  *  ground  of  action. 
There  was  no  recognized  principle  of  law  which  rendered 
a  party  legally  hound  to  allege  truly,  if  he  stated  at  all,  the 
motives  and  inducements  to  the  purchase,  or  the  chances  of  sale 
to  the  seller.  The  true  rule  was  stated  to  be,  that  the  seller  was 
liable  to  an  action  of  deceit,  if  he  fraudulently  misrepresent  the 
quality  of  the  thing  sold,  in  some  particulars  which  the  bnyer 
has  not  equal  means  of  knowledge  with  himself;  (u)  or  if  he  do 
so  in  such  a  manner  as  to  induce  the  buyer  to  forbear  making  the 
inquiries,  which,  for  bis  own  security  and  adrantage,  he  would 
otherwise  have  made,  (fi) 

The  rule  in  equity  is  more  rigid  on  tliis  subject  than  it  is  at 
law.  Lord  Hardwicke  held,  (c)  that  where  the  seller  had  falsely 
affirmed  a  farm  to  have  been  valued  by  tivo  persons  at  a  certaio 
piice,  and  that  assertion  had  induced  the  purchaser  to  contract, 
it  was  such  a  misrepresentation  as  would  induce  a  court  of  equity 
to  withhold  a  decree  for  a  specific  performance.  But  there  is  a 
settled  distinction  in  equity  between  enforcing  specifically  and 
rescinding  a  contract ;  and  an  agreement  may  not  he  entitled  to 
be  enforced,  and  yet  not  he  so  objectionable  as  to  call  for  the 
Ba^m.  1118,  followed  the  deciiion  In  E&kini  d.  Treiltam,  though  tbej  cooiidered  t( 
to  be  queatlonable ;  and  (lie  dUtioutian  wemi  to  hare  been  euentinllj  disreguiled  in 
the  Scotch  case  of  Kinaird  v.  Lord  l>eui,  cited  b^  Hr.  SugdeD  from  1  Coll.  oT  Dedt. 
332.  The  Jocirine  in  tlie  c«ae  of  Rolle  »u  adopted  h;  the  Chief  Jaatice  of  Maine, 
,  In  the  CMC  of  Cra»  v.  Peters,  1  Oreenl.  380;  and  bf  the  Chief  Juttice  of  North 
Canilina,  in  the  caae  of  Fagan  v.  Kewion,  1  Der.  22.  Bat  In  Bowring  d.  Sterent, 
3  Carr.  &  ?.  B8T,  on  the  lale  of  the  leue  of  ft  publiu  hniue.  the  aeller  fmlaely  npn 
•enled  that  hi>  retams  aTeraged  ao  much  a  roontli ;  and  it  wu  hrid  that  ao  actk» 
la;  (br  the  deceit. 

(c)  Vemon  v.  Key*,  12  Bast,  632. 

[a)  A  talae  repreeeiitation  Id  a  contract  for  the  aale  of  fiztnrea  and  flttlnga  of  a 
ptiblic  houie  at  to  tlie  amount  of  boaineaa  attached  to  the  houae,  hat  been  bald  anS. 
ctent  to  avoid  the  contract,    HatahlnHn  v.  Morlej,  7  Scott,  Ml, 

(i)  It  ia  aettled,  that  a  material  miirepreaentation  of  a  tact  hj  mittnkn,  and  npod 
which  the  other  partj  ia  induced  to  act,  ia  a  ptnind  for  ralief  in  equity,  equaUf  aa  if 
It  had  been  a  irilf  ul  and  false  aaaertioD,  for  it  operatM  with  equal  injorj.  PcancNi 
V.  Morgan,  2  Bro,  C.  C.  888;  MTenao  if.  Tajlor,  SCranch,  270;  Bowrdt  e.  Foltoo, 
2  Cowen,  ISS ;  LewU  v.  MXenwn,  10  T«rg.  aM ;  («0,  n.  1.) 

(c)  Boston  c.  Uiter,  8  Atk.  38«. 
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exercise  of  equity  juii&diotion  to  resciad  it.  It  does  not  follow 
that  a  contract  of  sale  is  void  in  law  merely  because  equity  will 
not  decree  a  specific  performance,  (d) 

((/)  Seymonr  b.  DeUuicey,  6  John*.  Cli.  S22.  Tlio  cuei  on  thli  point  are  then 
Mdkcted  and  rariewei).  Though  (be  drcUion  In  tb>l  caae  wai  afterwudi  reTerted 
ia  (he  Court  of  E^ron,  tlw  general  doctrioea  in  it  were  not  aSecCeil,  bat  admitted. 
Inadeqaacy  of  price  ii  of  itaetf  a  lufflcient  KTound  of  defence  to  a  bill  in  equity  by  a 
purchater  for  a  ipeciflc  performance,  when  (Ike  party  contracting  lo  tell  wu  an 
expectant  heir.  Peacock  v.  Erani,  IS  Vea.  612;  Ryte  v.  Brown,  13  Price,  Ex.  766. 
On  tbe  otber  hand,  a  court  of  equity  will  reicind  a  contract  for  the  Bale  of  land  when 
the  iDBtiniic  nature  and  subject  of  the  bargain  itaelf,  or  the  attending  circumitancei, 
are  clearly  indicatiie  of  (nud.  King  v.  Coliom,  6  Yerg.  TG.  8u  a  bill  for  tbe 
reaciuion  of  a  contract  for  the  pnruliaM  of  land  wIlJ  be  luitained,  if  the  defendant 
(aila  at  the  Itearing  to  ihow  tlint  be  ii  then  able  to  give  a  good  title,  or  to  give  po»- 
•ettion,  and  there  be  do  adequate  remedy  at  law  for  the  breadi  of  tlie  contract. 
Bepbum  t>.  Dunlop,  1  Wlieaton,  179;  Willialba  c.  Carter,  8  Dana  (Ky.).  169;  Se*- 
Diore  B.  Harlan,  ib.  413.  In  the  cate  of  King  c.  Hamilton,  4  Peten,  Sll,  it  wu 
adjudged,  that  the  equity  power  of  decreeing  a  apeciSc  performance  of  contraou 
wat  to  be  exercUed  in  aonnd  diacretlon,  and  with  an  eye  to  the  anbetantikl  JoaUce  of 
tbe  ca«e,  and  nerer  when  the  exerciae  of  it  would  be  iDequiiaUe  and  ntunat.  If 
damage!  would  be  an  inadequate  compenaaiion  for  non-perfbrmance  of  a  contract, 
equity  wiU  grant  relief.  Storer  v.  Great  W.  R.  Head  Co.,  184!^  V.  Cb.  Bruce,  2  N.  T. 
Leg.  Ob».  12 ;  [2  T.  4  Coll.  Ch.  48.] 

Tlie  general  rule  la,  that  ■  court  of  chancery  will  not  decree  a  apeclflc  perform- 
ance of  an  agreetnent  for  the  aale  and  purcliaae  of  itaek  or  ofeAalltU.  But  there  are 
■o  many  ezceptiona  and  qualiflcationa  attending  the  rule,  tliat  lt«  force  it  greatly 
impaired;  and  more  rcMot  and  better  authority  would  aeem  to  be,  that  when  Juitica 
require!  it,  chancery  will,  in  auch  coaea,  decree  a  apeciflc  perftKinance.  For  tbe 
general  rule,  aee  Cud  r.  Ratter,  1  P.  Wme.  670;  i.  c.  6  Viner,  Abr.  538;  Cappar  v. 
Harrit,  Bunb.  186;  Doriaon  r.  Wealbrook,  6  Viner,  Abr.  640;  Nutbrown  v.  Thorn- 
ton, 10  Vet.  169.  For  exceptioni  to  it,  and  in  ft*or  of  (peciSc  performance,  aee  Colt 
e.  Netterrill,  2  P.  Wma.  804;  Dulce  of  Someraet  v.  Cookaon.  S  id.  800;  Buxton  o. 
Uater,  8  Atk.  883;  Taylor  r.  NeTille,  cited  ib.  S84;  Lord  Eldon,  in  Lady  Arundel 
e.  Phippi.  10  Vea.  148 ;  Wright  v.  Bell,  6  Price,  Ex.  326 ;  Adderiey  r.  Dixon,  1  Sim. 
&  Stu.  607;  Lynn  v.  Chaten,  2  Keen,  521 ;  Withy  c.  Cottle,  1  Sim.  &  Stu.  174; 
(Hark  V.  FUnt,  22  Pick.  2S1.  The  true  principle  in  equity  la,  that  Bpeciflc  perform- 
ance of  an  agKement  relating  to  chatlela  ought  to  be  decreed,  when  equity  and 
eoMcience  require  It,  aa  in  the  caae  of  picture!  and  other  thingi  of  peculiar  Tilue 
and  attachment,  and  when  the  remedy  by  action  at  law  tor  damagea  would  be  inad- 
equate, and  no  competent  or  juat  relief  conld  olherwiae  be  aSorded.  Mitford,  PL 
Chan.  16S,  ed.  N.  Y.  1B33 ;  Story'a  Comm.  on  Eq.  Juriapmdence,  ii.  18,  26-48,  where 
the  Engliah  chancery  caiea  on  the  tubjecl  are  critically  examined.  In  Sarter  v. 
Gordon  and  Tonng  r.  Burlon,  domestic  flaiea  bronglit  up  in  the  family  are  declared 
to  come  within  the  reaion  of  tbe  exception,  2  Hill,  Ch,  (8.  C.)  126,  12T;  1  HcM. 
Sq.  (8.  C.)  266,  A!  to  the  gpeciac  performanceof  contract!  for  the  lale  of  lonfi,  aee 
impra,  470-476,  and,  more  particalarly,  infra,  iv.  461,  With  retpect  to  contract!  en- 
tered into  for  fraudulent  or  illegal  purposea,  the  law  refusea  Hi  aid  to  enable  either 
party  to  diiturb  auch  parta  of  it  aa  hare  been  txtcattd;  and  aa  to  auch  parti  aa  remain 
ixtaMiy,  It  leavei  the  partie*  where  It  flodi  them.    B«11U  o.  Clark,  20  Wend.  34; 
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*  488        *  Aa  action  will  Ue  against  a  persoQ  not  interested  in 

the  propertj,  for  makiDg  a  false  and  fraudulent  represen- 

*  48d    tation  *  to  the  seller,  whereby  he  sustained  damage  by  trust* 

ing  the  purchaser  on  credit  of  such  misrepresentation,  (a) 

*.o.  4flm(N.  T.),  429;  Mellao,  C.  J.,  in  Smith  ef.  Hubbi,  1  Fairf.  Tl;  M'KiuoeU  >. 
BobiDMD,  8  H.  &  W.  434. 

Tbe  CMS  oT  Durine  iQinruice  ii  dUIerent  from  the  ordiiuirT  oonttact  of  tale,  uid 
reati  on  a  dificreut  principle.  Tlie  partiei  do  not  deal  in  that  ioaluicti  on  the  pT»- 
(omptloii  of  equal  knowledge  and  Tigilance  aa  to  the  (uliject-autter  of  the  cootnct, 
■Dd  heoM  a  different  rule  of  law  prevailt.  The  iniurer  it  eMentiall;  paaivi,  and  ■• 
kDowD  to  aut,  and  profeMOi  to  act,  upon  tlie  informaiion  of  tlie  auurcd.  In  an 
iniurance  contract,  tlie  tpeuial  facu,  a*  Lord  Hansfleld  hu  obaerTsd  (Carter  n. 
Boehni,  S  Bur.  1006),  upon  which  the  contingent  chance  li  to  b«  compoted,  lie  moat 
comnionlj  in  the  knowledge  of  tb*  inaured  onl]'.  "Tits  uadeneriitr  frvtf*  to  ka 
Ttfrttaitatiat,"  and  proceed*  npon  eonfld«iK«  that  be  doei  not  keep  back  aoj  dr- 
cunutance  in  bit  knowledge.  Liodeaau  ■>.  Detboroogh,  8  B.  &  C.  G66.  Thoagh  tbe 
tuppregiion  *hould  happen  through  miatake,  wiihout  an^  iraudulent  intention,  the 
policj  it  Toid,  Tbe  oontraot  of  inauranue  is  fanned  upon  prlnclplai  peculiar  to 
itaelf ;  and  the  commoii'law  maxim  ot  canal  rmptor  ha*  do  application,  and  profetiea 
to  have  none.  So,  in  the  case  of  work  done  and  article)  made  by  a  mechanic,  tbe 
buyer  profenea  to  repoia  upon  the  BU|>erior  knowledge  and  akiU  of  the  mecl.anic  in 
hit  trade,  and  to  know  nothing  of  tbe  myttery  of  the  art ;  and  if  tbe  latter  doe*  not 
ftamlah  hi*  work  done  in  a  workmanlike  manner,  be  i*  guilty  of  a  breach  of  an  implied 
contract ;  tpoada  ptritiam  artit.  Jonet  b.  Bright.  Danion  &  Lloyd,  S04 ;  Leflore  s. 
Jottloe,  1  8m.  &  H.  881.  See  alto  infra,  BSA.  The  reaion  of  the  diitinctiaa 
between  theae  caie*  and  the  ordinary  contract  of  tale  i>  very  appai«at,  and  tbt 
common  law  hat  carried  the  doctrine  of  diadoturea  hy  each  party  in  the  formation  ol 
tbe  contract  of  tale  to  every  reaionable  and  practicable  extent  that  ii  conaiitent 
with  the  inleteata  of  tocie^.  The  maxim  of  raveai  emptor,  and  that  other  maxin, 
vigUantOmt  a  non  dorauentiiut  jura  nihxRunil,  when  diacreetly  applied,  aa  in  Uia  Eng- 
liih  law,  are  replete  with  lound  and  practical  witdom.     [See  iii.  382,  n.  l.j 

(a)  Upton  V.  Tail,  6  John*.  181 ;  Bean  v.  Herrick,  8  Fairf.  XS.  In  the  caie  ia 
0  Johat.  the  doctrine  in  the  caaa  of  Palaey  v.  Freeman  waa  reci^Diied.  ditcuaaed,  and 
Mttled,  in  the  Supreme  Court  of  New  York.  It  waa  again  recogniiad,  diacnaaed, 
and  tettled,  in  Oaltager  v.  Brunei,  S  Cowen,  &46;  and  once  more  recognised,  dla- 
euated,  and  aetlled,  In  Benton  h.  Pratt,  2  Wend.  885 ;  and  again,  and  very  eUborately 
and  powerfOlly  enforced,  in  Allea  v.  Addlngton,  T  Wend.  1 ;  b.  c.  11  id.  RT4.  Thii  it 
a  ttriking  ntniple  of  what  are  termed  tbe  toaunfmia  ot  the  cItII  law.  But  tbe  atatnte 
of  S  Geo.  IV.  c.  14,  commonly  called  Lord  Tenterdan'*  Act,  baa  done  away  tbe 
application  of  the  doctrine  of  Pailey  v.  Freeman  to  EngUth  catea.  That  act  extendi 
the  Btatute  of  frandi,  by  requiring  a  memorandum  in  writing;  algned  by  the  party  to 
be  charged,  of  repreientatioD*  of  anolher't  characler  and  ability,  with  a  riew  to 
credit  to  be  given  him.  It  eqoallj  appliea  to  caeei  of  Terbal  acknowledgment*  of 
debta  barred  by  the  ttatulet  of  limitation* ;  and  it  wonderfully  retieret  the  courta, 
(he  profetiion.  and  the  country,  t*ora  the  evil*  of  fluctuating  and  contradictory 
decialon*.  Tlieee  proTi*iont  of  the  Englith  tlaMitei  were  adopted  in  tbe  Maatachn- 
*ett*  Beviaed  Sututea  for  1836,  and  in  the  Rariaed  Sututea  of  Vermont,  1839, 
p.  SIT.  See  Lyde  v.  Barnard,  1  H.  &  W.  101,  on  the  doubtful  oonatructioo  of  Lord 
Tenterden't  Act 
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Tbis  piiuciple.wfta  first  establi:ihed  in  England,  aftei great  discus- 
BJou  and  oppot<itton,  iu  th«  case  of  PaiUy  v.  FTtemaHi  (b)  aud 
though  that  case  met  with  powerful  reaiatance,  it  baa  been  repeat- 
edly recoguized,  aud  tlie  dociiiue  of  it  is  now  well  settled,  both 
in  the  English  and  Ameiii^nn  jurittprudeaue.  (e)  The  principle 
vi  that  fraud,  aucompanibd  with  damage,  is  a  good  cause 
of  action ;  (d)  and  the  solidity  of  the  principle  was  •  felt  *  490 
and  acknowledged  by  the  writers  on  tbe  civil  law.  (a) 
Misrepresentation,  without  design,  is  not  sufficient  for  an  action. 
But  if  recommendation  of  a  purchaser,  as  of  good  credit,  to  the 
seller,  be  made  iu  bad  faith,  and  with  knowledge  that  he  was  not 
of  good  credit,  and  the  seller  sustains  damage  thereby,  the  person 
who  made  the  representation  is  bound  to  indemnify  the  seller,  {h) 
It  is  a  very  old  head  of  equity,  said  Lord  Eldun,  (c)  '  that  if  a 

{b)  S  T.  R.  61. 

(c)  Eyre  v.  Duntfon),  1  Eut,  SIS;  Haycnft  v.  CreH/,  2  id.  9S;  Cur,  Expam, 
8  Ye*.  &  B.  110 1  HmmM  v.  Alexmnder,  5  Bm.  A  P.  241 ,-  WUe  ■.  Wilcox,  1  Day,  28 ; 
RDiaeUr.  Clark,  7Cnaeb,fi2;  Htmro  t>.  Gardner,  1  HUi'*  Contt.  (S.  C.)  S^!  Hart 
n  Tallmadga,  2  Day,  881 ;  Fatteo  r.  Guine/,  IT  Mau.  162.     Se«  al«o  7  Vt.  67,  79. 

{d)  Fraud  withoat  damage,  or  damage  wlUiout  fraad,  Mya  Cruke,  J.,  in  3'Bulit 
Ht  giTM  nocauaa  of  action;  but  wliene  diete  two  doconcarand  tne«t  together, there 
an  action  tteth.  By  fraud,  Lo  Blanc,  J.,  iaid,  in  2  Eaat,  lOS,  he  understood  an  inteo- 
tioo  to  deceire,  whetlwr  fVom  au  expectation  of  adraolage  to  the  party  liimwlf^ 
or  from  ill-will  towirdi  tlie  other.  Both  of  theae  propoaitioni  contain  true  doctrine 
oD  the  pohit.  If  tliB  falie  repreientatlon  be  made,  IcDOwing  it  to  be  &lBe,  and  iqjuiy 
fbtlowi,  the  law  infei*  a  ll^udulent  intent,  and  the  person  who  make*  it  i>  regpanubla 
for  the  conieqneDcea.  Tindal,  S.  J.,  in  Foster  v.  Charlea,  fl  Bing.  590 ,  7  id,  106. 
But  it  la  not  requisite  to  show  tliat  the  deft-ndant  Incur  the  representatiou  to  be 
untrue.  It  Is  sofflcient  if  the  representation  be  Dntme,  aud  made  for  a  fraudulent 
purpose,  and  to  induce  the  plaintiif  to  do  nliat  lie  does  do  to  his  prejudice.  Taylor 
B.  Ashton,  11  M.  t  W.  401.  Malice  and  want  of  reasonable  cause  Is  a  ground  for 
damage*.  De  Medina  d.  Grove,  10  (^  B.  162.  This  appear*  to  be  the  sound  doctrint 
and  tlie  wholeaonie  discipline  of  the  law  on  the  point. 

(at  Dig.  60.  17.  47. 

(h)  Poihier,  Traits  dn  Contra!  de  Uandat,  n.  SI. 

(e)  Eran*  e.  Bicknell,  S  Tm.  182. 

i/'nimluJmtatpreMaWtoM.  — Itiilaid  Ooddard,  18  How.  ISB;   King  r.  Bag^ 

down  aa  settled  that  (o  make  a  false  Mill*,  10  Allen,  618.   [But  not  necessarily 

repreaentatian  acllooable  at  law,  it  must  with  an  actual  Intent  to  deceive.   Leddell 

Mt  onlr  have  been  false  in  fact,  hut  must  v.  HcDougal,  29  W.  R.  403 ;  Litchfield  v. 

alao  have  been  made  firaaduleutly.  Child-  Hutchinson,  117  Mas*.  I9G.]     For  the  an- 

en  V.  Wooler,  2  El.  ft  Bl.  287,  307 ;  Col-  oroalous  priodple  of  Williamson  b.  Allt- 

Una  V.  Evans.  6  <^  B.  804,826;  Bariey  ioi),2  East,  446;  Schuchardt  b.  Allena.  1 

D.  Walford,  0  Q.  B.   IBT,  906;  Behn  t>.  Wall.  3GB,  that  in  an  action  of  tort  for 

Keuble,  7  C.  B.  ■.  a.  HO;  Taylor  v.  bnach  of  a  warranty,  the  setca/sr  need  nM 

Aifaton,  11  H.  «  W.  401,  US;  Lnd  v.  be  charied,  mr.  If  ebarged,  U  proved 
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repreaentatioa  be  made  to  another  peraon,  going  to  deal  in  a 
matter  of  intereat  upoQ  the  faith  of  that    lepresentation,  the 

probably  dktei  from  •  time  when  Miomp-  bj  him  for  Taloe,  m  tbut  the  Mcnrity  «u 
■it  wu  not  ditUnguiilied  &um  other  ac-  wortblen.  The  defendant  mat  compeUed 
tioaaantbecue;^e  tbeb^inningof  the  to  pajr  over  the  amount  adranoed,  with 
note  to  Chaadelor  d.  Lopnt,  ]  8m.  L.  C.  incere*!,  although  lie  iwore  that  he  had 
166,  6th  Eng.  ed. ;  Fettigrew  e.  Chellii,  entirely  foTgutten  the  former  leaae,  and 
4L  N.  H.  K,  101.  Again,  it  i*  lald  that  was  not  contradicted.  SUm  b.  Croncber, 
tlie  reprewntaiion  mnat  hare  been  made  1  De  G.,  F.  It  J.  518j  2  Gilt.  87 ;  approTed 
witli  the  intention  or  coatemplation  of  its  in  Ramihire  d.  Bolton,  L.  R.  8  Eq.  2M. 
being  acted  on  by  the  plaintiff,  or  at  leaiE  See  alio  Uutton  c.  Rouiter,  7  De  O.,  U. 
hj  any  of  a  dan  to  wliich  the  plaintiff  &  G.  Q,  23,  24 ;  Rawlini  c.  Wickbara,  3 
belong*,  a>  when  made  to  the  public,  or  De  G.  A  J.  8M,  SI7 ;  Puliford  v.  Richard*, 
when  contained  in  a  directors'  report,  17  Bear.  BT;  Wilcox  d.  Iowa  Weateyao 
which  b  adopted  by  the  thareliolden  and  Unireraity,  32  Iowa,  SST,  S74.  In  Leather 
circulated,  Behnf.Eemble.iu/iro,-  Lang-  e.  Simpson,  L.  R.  11  Eq.  896, 406,  the  mie 
ridge  b.  Levy,  2  M.  &  W.  619 1  4  id.  8:J7 ;  of  equity  u  Mid  to  be,  that  when  a  repre- 
Thorn  e.  Biglaod,  8  Excb.  72i3,  731 ;  S  id.  leniation  in  a  matter  of  tnuinen  ii  mad* 
426,  n.  (u) ;  Oerliard  v.  Bate*,  2  El.  ft  Bl.  by  one  man  to  another,  calculated  to  in- 
4Ttl ;  Bedford  b.  Bagthaw,  4  II.  &  N,  68S ;  duce  him  to  adapt  hi*  conduct  to  it,  it  b 
New  Brunswick  &  C.  R  Co.  D.Conybeare,  perfectly  Immaterial  whether  the  repre- 
9  U.  I4  C  711,  725  i  Scott  V.  Dixon,  2tf  L.  leutation  I*  made  knowing  it  to  be  outrun 
J.  «.  a.  Ex.  62,  n.  3 ;  iii,  S4,  n.  (c) ;  [Peek  or  whetlter  it  !■  made  beliering  It  to  be 
c.  Qnraey,  d  L.  R.  H.  L.  877 ;]  and  timt  true,  if,  in  fact.  It  wai  untrue.  It  ha*  been 
the  plaialifl  muit  have  acted  ia  reliance  adiuitted  by  common-law  Judge*  tbal  a 
upon  it,  and  have  lualained  damage  a*  a  atatement  made  by  one  having  no  knowt. 
iieceiaary  consequence,  Colling  e.  Cave,  '  edge  ot  the  subject,  either  recklesily  or 
4  U.  &  N.  225 ;  6  fi.  &  N.  131 ;  Enit-  for  a  fraudulent  purpose,  may  be  f^ndn- 
wood  V.  Bain,28  L.  J.  k.  b.  Ei.  74 ;  [Smith  lent  within  tlierole.  Evans  v.  Edmonds,  13 
D.  Chadwick,20Ch.  D.  27.  See  also  Red-  C.  B.  7f7.  786 ;  Taylor  r.  Ashton,  11  H.  4 
grave  b.  Hurd,  ib.  1.)  W.  401 ;  Mason  b.  Chappell,  15  Onxt.  573 ; 
With  regard  to  the  flnt  proposition,  Cabot  r.  Christie,  42  Vt.  121,  126 ;  Ben- 
it  should  be  said  that  some  decisions  and  Dett  v.  Judson,  21  N.  Y.  238.  A  dealer  in 
dida  seem  tn  go  farrier.  One  case  before  drugs  has  been  held  liable  for  sending  a 
the  Lord  Chancellor  and  Lords  Justices  bottle  into  the  market  for  sale  conlaioing 
deserre*  ■petlal  atatement.  The  plaintiff,  a  deadly  poison,  but  labelled  as  a  hannlesi 
liBTing  been  aiked  to  advance  money  on  medicine-  Thomas  b.  Winchester,  S  Seld. 
a  lease  which  lie  was  told  was  about  to  897.  Compare  Davidson  d.  Nichnls,  11 
be  granted,  applied  to  the  lessor,  the  Allen,  614 ;  McDonald  c.  Snelling,  14 
defendant,  for  an  assurance  that  he  would  Allen,  290,  206 ;  and  see  George  d.  Skiv- 
grant  it  as  stated.  He  replied  that  he  Ington,  L.  R  6  Ex,  1,6;  Wellington  c 
wonld,  and  afterwards  did  so,  and  the  Downer  Kerosene  Oil  Co.,  104  Mass.  64, 
money  was  thereupon  advanced  on  the  and  an  article  by  the  present  writer,  T 
lUth  of  it.  It  turned  out  that  anotlipr  Am.  Law  Rev.  BES.  661.  See,  also,  the 
lease  of  the  property  had  been  already  cases  on  lisbiliCy  of  telegraph  companie* 
granted  to  the  same  person,  and  assigned  to  receivers  of  messages,  port,  Oil,  n.  1.x* 


x*  Mere  concealment  Is  not  enoQgh  to     be  a  poaldve  misstatement  of  fkct,  cw  at 
■n^Kirt  an  action  for  deceit.   There  ma«t     leut  such  a  "partial  and  fragiiientai7 
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former  miut  make  the  repreBentation  good  if  be  knew  it  to 
be  false. 

Lord  Thurlow,  in  Fox  v.  Maekretk,  (<i)  allowed  of  ranch  lati- 
tude of  concealment  on  tbe  part  of  the  purchaser.  The  latter, 
according  to  his  opiDiou,  would  not  be  boan^,  in  nfigotiating  for 
tbe  purchase  of  an  estate,  to  disclose  to  tbe  seller  bis  knowledge 
of  tbe  existence  of  a  mine  on  the  land,  of  which  he  knew  tbe 
seller  was  ignorant.'  If  tbe  estate  was  purchased  for  a  price  of 
which  tbe  mine  formed  no  ingredient,  he  held  that  a  court  of 
equity  could  not  set  aside  the  sale,  because  there  was  no  fraud  in 
the  case,  and  the  rule  of  nice  honor  must  not  be  drawn  so  strictly 
as  to  affect  tbe  general  transactions  of  mankind.  From  this  and 
other  cases  it  would  appear  that  human  laws  are  not  so  perfect 
as  tbe  dictates  of  conscience ;  and  tbe  sphere  of  morality  is  more 
enlarged  than  the  limits  of  civil  jurisdiction.  There  are  many 
duties  that  belong  to  the  class  of  imperfect  obligations  which  are 
binding  on  conscience,  but  which  human  laws  do  not,  and  cannot, 
undertake  directly  to  enforce.  But  when  the  aid  of  a  court  of 
equity  is  sought  to  carry  into  execution  such  a  contract,  then  tbe 
principles  of  ethics  have  a  more  eztenslTe  sway  ;  and  a  purchase 
made  with  such  a  reservation  of  superior  knowledge  would  be  of 
too  sharp  a  character  to  be  aided  and  forwarded  in  its  execution 
by  the  powers  of  the  Court  of  Chancery,  (e)  In  Turner  v.  ffor- 
wy,  (/)  relief  was  given  in  equity  against  a  contract,  where  the 
purcliaser  knew  that  tbe  vendors  (who  were  assignees  of  a  bank- 
rupt) were  ignorant  of  a  circumstance  considerably  increasing 
the  value  of  the  property.  And  while  it  was  admitted  to  be  the 
general  rule  that  the  purchaser  was  not  bound  to  give  the  vendor 
information  as  to  the  value  of  tbe  property,  yet  it  was  said  that 
vtrtf  little  was  sufficient  to  affect  tbe  application  of  the  principle, 
as  if  a  single  woi-d  be  dropped  tending  to  mislead  the  vendor. 

<<f)  2  Bro.  C.  C.  120  i  Lord  Eldon,  to  the  ume  paint,  In  Turner  n.  Harrej,  Jac 
ITS. 

(«)  Pkrker  v.  Orut,  1  Johiu.  Cb.  6Ba  (/)  Jacob,  169. 

*  Eintang  c.  HcElrath,  &  PeoD.  Bt.  467 ;  Butler'i  Appe»l,  26  Fenn.  St.  tS. 

■tatement  m  that  the  withholding  of  that  D.  SOI ;  Smith  r,  Chadwiuk,  20  Ch.  T). 
which  ti  not  itaCed  mikei  thai  which  i*  27,  68 ;  Atwood  t>.  Chapman,  08  Me.  S8; 
•tiled  abiolutely  fake."  Lord  Chelm*-  tee  PotU  v.  Chapin,  133  Man.  276;  Mar- 
ford,  in  Peek  v.  Qamty,  6  L.  R.  H.  L.  nard  v.  VAjimiA,  ii  Tt.  297;  mpra,  4S^ 
877.  40S  i  Arkwright  ir.  Newbold,  17  Ch.  n.  1. 
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And  though  there  be  cases  in  which  a  contxact  improTidentlj 
catered  into  by  a  trustee  will  not  be  cancelled  by  the  court,  yet 
they  will  not  lend  the  aid  of  the  court  to  excuse  it.  But  if 
a  person  stands  in  the  relation  of  traatee  or  quasi  trustee  to 
another,  as  agent,  factor,  steward,  attorney,  or  the  like,  if  he 
would  purchase  of  his  principal  or  employer  any  property  com- 
mitted  to  his  care,  he  must  deal  with  the  utmost  fairness,  and 
conceal  nothing  within  his  own  knowledge  which  may  afifect  the 
price  or  value  ;  and  if  he  does,  the  bargain  may  be  set  aside,  (g) 
Bai^ains  between  trustee  and  cestui  que  tnut  are  viewed  with 
great  jealousy,  and  tliey  will  not  be  sustained,  unless  under  very 
unexceptionable  circumiitances.  (A)  It  is  a  rule  in  equity  (i^ 
that    all    the    material    facta  must  be  known  to    both 

*  491    *  parties,  to  render  the  agreement  fair  and  just  in  all  its 

parts ;  and  it  is  against  all  the  principles  of  equity  that 
one  party,  kno\Ting  a  material  ingredient  in  an  agreement, 
should  be  permitted  to  suppress  it,  and  still  call  for  a  specific 
performance,  (a) 

Pothier  (b)  contends  that  good  faith  and  justice  require  that 
neither  party  to  the  contract  of  sale  should  conceal  facts  within 
his  own  knowledge,  which  the  other  has  no  means  at  the  time  of 
knowing,  if  the  fiicts  would  materially  affect  the  value  of  the 
commodity.  But  he  concludes,  in  conformity  with  the  doctrine 
of  Lord  Thurlow,  that  though  misrepresentation  or  fraud  will 
invalidate  the  contract  of  sale,  the  mere  concealment  of  material 
knowledge  which  the  one  party  has,  touching  the  thing  sold,  and 
which  the  other  does  not  possess,  may  affect  the  conscience,  but 
will  not  destroy  the  contract ;  for  that  would  unduly  restrict  the 
freedom  of  commerce  ;  and  parties  must,  at  their  own  risk,  inform 
themselves  of  the  value  of  the  commodities  they  deal  in.  (^e)  He 
refers  to  the  rules  of  morality  laid  down  by  Cicero  ;  and  he  justly 
considers  some  of  them  as  being  of  too  severe  and  elevated  a 

(if)  Famam  v.  Broolu.  9  Pick.  212. 

{h)  Fox  E.  Mkukretli,  S  Bra.  C.  C.  400 ;  Coin  d.  Trecotfaick,  0  T«i.  246 ;  Danbu' 
r.  Tradeaniclc.  2  Ball  &  B.  SU;  Bo7d  i>.  Hftwkint,  2  Der.  Eq.  307-211,  S16l  8m 
«Uo  infra.  It.  4»8. 

{>)  ElUrd  v.  Lord  LUndaff,  0  BiUl  &  &  SCil ;  Buxton  d.  Utter,  8  Atk.  388. 

{a)  There  !■  ■  Taluable  reference  to,  and  criticitm  on,  the  caiea  in  [Uuitntion  of 
Ibe  maxim,  eaveat  emptor,  in  Broom'i  Selection  of  L<g*'  Haximi,  864,  Londoo 
•dlHon. 

{b)  Traits  da  Conlrat  de  Vente,  il  2S8-341. 

(r)  Pothier,  ib.  n.  2B8. 
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oharaoter  for  practioKl  spplicatioD,  or  the  cognizaoce  of  human 
bibanala.  (d)  The  general  rule  on  this  subject  (though  it  has 
its  exceptions,  Hhe  other  general  niles)  is,  that  igooraoce  of  the 
law,  with  a  full  knowledge  of  the  facts,  and  under  circumstances 
repelling  all  presamptiou  of  fraud  and  impoaitiou,  furniahea  no 
ground,  either  in  law  or  equity,  to  rescind  agreemenbi,  or  re- 
claim money  paid  voluntarily  under  a  claim  of  right,  or  set  aside 
solemn  acts  of  the  parties,  (e)     Another  rule  of  equal  validity 

[d]  Cicero,  de  Offldij,  lib.  3,  mc.  IS-IT,  •uiei  the  mm  of  a  corn  merehftDt  rf 
Atoxandrii,  mnriTinK  at  RfaodM  In  a  time  of  graat  (carcity,  wlih  a  cargD  of  ^rala,  and 
with  knovledBs  that  a  aamber  of  otbcr  vcMel*,  witb  •Imilar  cargoei,  had  alreadj' 
■ailed  from  Alexaodria  to  Rtiodee,  and  wblcb  he  had  pa«wd  od  the  voyage.  He 
then  peti  tlw  qneilion  whetlier  the  Aleiandrion  merchaot  wa<  boand  in  eoniclenw  to 
loform  the  bD7en  of  that  fact,  or  to  keep  alleoce,  and  Mil  til*  wheat  for  an  eitrava- 
g»nt  prloe  ;  and  he  aniwen  it  bj  laying,  that.  In  hii  opinioD,  gooA  faith  would 
require  of  a  juit  and  candid  man  a  Aran k  ditqloture  of  the  fact.  Ad  fldeni  bonam 
•latuit  pertiiiere  notum  eua  emptori  vltiDni  quod  nuuet  venditor.  Ratio  poitulat  im 
quid  inaidloM,  ne  quid  ilmnlate.  Grotlni  (b,  2,c.  12,  lecB}  and  Poffendorfl  Droit  de 
ia  Nature,  liv.  6,  c.  S,  nc,  4),  aa  well  a*  Pothler  and  oihen,  diuent  from  the  opinion  of 
Cieeio,  and  hold  that  one  party  li  only  bonnd  not  to  lulter  the  other  to  be  decelred 
aa  to  droniiMtancea  relating  inin'nneaUjr  to  the  tabetaiKe  of  tl>e  article  (old.  Rntheiv 
ft>Td,  on  the  other  band,  in  hit  Inttitniee,  i.  320,  coittcldea  with  Qcero  aa  to  the 
caie  of  th«  merchfuit  at  Rhodei,  and  diiagreet  with  Orocitu,  on  whom  he  commentf. 
It  i*  a  little  iingolar,  however,  that  lome  of  the  beat  ethical  writer*,  nnder  tlw 
ClirUtian  diipeniaiion,  ihould  complain  of  the  moral  leeaona  of  Ciuero  ai  behif 
too  auatere  In  ttieir  leziure,  and  loo  lablline  In  ■pecnlaljon,'for  aotnal  nie.  There  ia 
not,  indeed,  a  pn*aage  in  all  Greek  and  Roman  antiquity  equal,  in  moral  dignity  aod 
grandeur,  to  liiat  in  which  Cicero  laji  it  down  ai  a  flied  principle,  that  we  ought  M 
do  nothing  that  ia  svarlcioui,  nothing  that  ia  dlihoneat,  nothing  that  li  laacivloni, 
even  though  we  could  eiuape  the  obMrvation  of  god*  and  men.  (DeOfl.8.6.)  How 
mutt  the  accompli«bed  author,  even  of  lo  exalted  a  teDtimeot,  hare  been  atruck  with 
awe,  hnmitiation,  atid  revervnce,  If  he  had  known  that  there  then  exiited  in  the 
province  of  Jadea  therec-onl*  of  lubiimerdoctrlDae;  In  which  were  tangbt  tiM  ezlit- 
ence,  the  unity,  the  power,  the  wladom,  the  jnalice,  the  benevi^nue  and  all-pervadliv 
ptvMnce  of  that  ki'i/h  and  lofty  Out  thai  iitkabiletk  tlenuty,  and  wnnciWA  aU  Atari*,  md 
andmlatidtlli  all  Ou  imagimiliont  ^  ikt  UioughiM  t^  tiu  Ailibvn  of  mail 

(e)  Doctor  and  Student,  Dial.  S,  c.  40;  Bflbte  r.  Lamley,  2  Eait,  409 ;  ShotweD 
c.  Harray,  1  Johni.  Cfa.  612 ;  Lyon  v.  Richmond,  2  id.  61,  00 ;  Storn  v.  Barker,  6  Id. 
lU :  Brisbane  o.  Dacrea,  6  Taont.  143  ;  Milnea  t>.  Duncan,  0  B.  &  C.  671 ;  Ooodmaa 
■>.  Siyen,  2  Jac.  *  Walk.  202,  203;  Story'i  Contm.  on  Eq.  Jariip.  129, 161;  HaN 
ihali  v.  Collett,  1  r.  ft  Col.  238 ;  Rankin  v.  Monimere.  T  Watla,  ST8 ;  Good  u.  Uerr, 
T  Watu  t  8.  263-6-S ;  Clarke  v.  Datcher,  9  Cowen,  674 ;  Bronton,  C.  J.,  2  Deoto, 
40;  Norton  d.  Harden,  3  Sheptey,  46 ;  Norrli  k.  Bleilien,  ID  He  B48.  In  Underwood 
f.  Brockman,  4  Dana,  8I4-S18,  and  Ray  and  Thornton  v.  Baok  of  Kentucky,  8  B. 
Hon.  GIO,  the  Court  of  Appeal*  in  Kentucky  ably  and  fairly  diicntaed  the  qnettion, 
whether  relief  ought  to  be  granted  on  a  contract  made,  or  payment  made,  with  full 
knowledge  of  all  the  facta,  but  through  mittake  ae  to  the  law,  and  the  conelnakMi 
waa,  that  relief  might  be  granted  when  the  contract  waa  entered  into  or  payment 
made  in  comldenlion  of  •  mlaUken  belief  of  al^al  liability.    But  the  court  iaU 


[716] 


,  Google 


*491  OF  FEBSONAL  PBOPEBTT.  [PABT  ▼. 

U  that  acts  done  and  contracts  made,  under  mistab  or  igno- 
rance of  a  material  fact,  are  voidable  and  relievaUle  in  law 
and  equity.  (/)     It  has  been  held,  that  even  when  a  party  con- 

IbM  k  f»ir  compTomUe  tronld  not  be  dulnrbed  cm  mccoimt  of  anj  miitake  ■>  to  the 
Uw  «f  tbe  COM.  See  alto  Qntz  r.  Redd,  4  B.  Hon.  190,  mone^  pud  by  miaUkt, 
either  «f  l»w  «r  Ikcl,  oimj  be  raooTeted  burk.  In  iba  caa«  «f  Elliott  0.  Swutwoo^ 
10  Pelen,  137,  It  wu  beld,  tlwt  if  aa  >Betit  pay>  orer  to  bit  prindpal,  after  notice  not 
to  pej,  moneya  illegal!}'  demanded  and  leueired  by  liim,  be  remaini  penonally  liaUe^ 
Tlie  aaoie  rule  wai  adopted  in  Oliio,  holding  ihai  a  miitake  of  the  partiea  in  point  at 
taw  might  be  oorrected  in  eqnitj-  U'Natightcn  n.  Partridge,  II  Ohio,  228;  Evanu 
e.  Strode,  ib.  48a  On  tbe  other  hand,  in  Cadaral  ■>.  C<dlins,  4  Ad.  ft  EL  868,  and 
in  Clarke  t>.  Dntcher,  Q  Cowen,  674,  it  vai  declared  that  money  paid  boma  fidt,  and 
with  full  knowledge  of  tbe  fact,  cannot  be  recovered  back,  though  titers  was  no 
debt,  and  that  the  uaae  of  Harriott  d.  Hampton,  7  T.  R.  2S9,  waa  rightf  oily  dwide^ 
where  it  waa  held,  that  money  recoTered  by  due  proceu  of  law,  without  fraad  or 
nndoe  compnliioa,  ought  not  to  be  lecoTered  bai^.  Tbe  text  of  tbe  Boman  law 
eoDtained  propoaitioiu  aeemingly  cmittadiciorj  00  the  point,  whether  a  payment  ol 
money  made  under  a  miatakeof  the  law  coaU  be  rsclaimed.  See  Dig.  22.  6.  1.  7.  It 
and  Code,  1,  18.  10.  Yinnint  aitd  D'Agneneaa  contended  that  tbe  money  might  \m 
recorered  back,  nnlea*  the  peraon  making  tbe  payment  waa  under  a  natural  or  moal 
obligation  to  make  It.  Voet  and  Pothicr  were  of  a  contrary  opinion,  and  the  French 
ciril  code  followed  tbe  former  antfaoritie*,  and  made  no  dittinction  wliether  It  be  error 
of  law  or  of  fact.  The  qneilion  haa  become  exceedingly  perplexed  by  contradictory 
opinioQ*  and  dediion*.  In  Burge'i  CommeDtariet  on  Colonial  and  Foreigu  Lavi^ 
iii.  T2T-T39,  there  ia  a  review  of  tbe  aathoritie*  in  the  citU  and  Englith  law  on  the 
qneation.  An  able  writer  in  the  American  Juriit  (or  April  and  July,  1840,  xxi.,  haa 
alao  examined  very  critically  and  at  large  all  the  cates,  dediiooi,  and  i^'da,  and  be 
corkdndet  that  there  ii  no  lolid  groond  for  the  distinction  betwecD  miitake*  of  lav 
and  mittalce*  of  fact,  aa  to  the  right  to  relief,  and  tliat  the  pnpoitdenBce  of  anthority 
la  nnequi  vocally  on  that  aide.  It  would  be  inadminible  in  a  work  to  general  and 
eotuptelteoaire  •«  the  preaent  one,  to  enter  into  the  diccnuion.  I  have  no  doubt  that 
injuatice  may  lometlmei  result  fh>m  a  atrict  adherence  to  the  rule  refuaing  reUef 
whet*  the  contract  i«  Ibnnded  m  a  miitake  in  law.  But  I  incline  to  tbe  opinion 
that  true  policy  dictMea  that  we  take  Che  law  according  to  what  I  uadetitand  to  be 
the  more  prevalent  doctrine  in  the  EogUah  and  American  coorti ;  and  that  Ibe  con- 
tracti  and  acta  of  competent  parties,  wlien  free  from  fraud  of  every  kind,  and  made 
or  done  with  full  knowledge  of  all  the  &ct«,  ought  not  to  be  disturbed  on  tbe  allega- 
tion of  ignorance  of  the  law.  It  strikes  my  mind  that  such  inresllgatians  as  the 
reUixatioD  of  the  rule  would  lead  to,  muat  be  hazardous  to  the  conacience,  and  per- 
nicious as  pre<.'edenl«.  In  the  Spanish  law  the  rale  is  explicitly  laid  down,  that  what 
ia  paid  throogh  ignorance  of  law  cannot  be  recorered  back,  becauae,  aay*  the  text, 
we  are  all  obliged  to  know  tbe  laws  of  the  kingdom ;  though  payments  througl; 
error,  mistake,  or  ignorance  of  facts  of  what  was  not  due,  may  be  recovered  back, 
lostltniea  of  the  Civil  Ijm  of  SpiUn,  by  Asso  &  Manuel,  h.  a,  lit.  11,  c.  2.  Mr.  White, 
in  bis  RecopiUflon  of  the  law  of  Spain  and  the  Indies,  says  that  eretj  chapter  of 
that  work  constitutes  the  earpatjuriM  deitU  of  Texaa. 

If)  HUues  r.  Duncan,  6  B,  &  C.  G71.  The  dUimn  of  Bailey,  J.,  in  this  last  caae, 
that  money  p^d  by  mistake,  thongli  with  meMis  of  knowledge  of  the  fact,  caoiMt  b« 
recovered  back,  is  cootradicted  by  Mr,  Baron  Parke,  Kelly  v.  Solari,  B  U.  Ai  W. 
U.    In  this  last  case  it  was  a^jndKed  that  momy  paid  under  a  beuajidt  forgatfulMM 
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tracted  uDddr  a  clear  mistake  of  bis  legal  rights,  and  such  tigbts 
were  of  a  doabtful  eharacter,  he  might  be  relieved  in  equity,  (t^) 
The  distinction  in  the  above  rules  was  equally  known  to  t!ie  civil 
law.  (h)  In  Lawrence  v.  Bemibein,  (t)  the  distinction  between 
ignorance  of  the  law  and  a  mistake  of  the  law  was  learnedly 
discussed,  and  it  was  held  that  the  latter  might  be  ground  for 
relief  in  equity,  though  the  former  could  not.  (j)  A  third 
general  rule  on  the  subject  is,  that  equity  will  rectify  a  mistake 
aad  give  relief,  and  decree  specific  performance  in  cases  of  wrib- 
ten  contracts,  where  there  is  a  plain  mistake  clearly  made  out 
by  satisfactory  parol  proof,  or  even  fairly  and  necessarily  im- 
plied. (Jt) 

of  fiicts,  ifhieh  ditentitled  the  defendant  to  receire  It,  nuj  be  recoT«red  back. 
Deare  v.  Carr,  3  Green,  Ch.  {S.  J.)  618.  Tlie  mlatike  or  ignonnca  for  which  « 
contract  will  be  reliered  in  eqaitj  miut  be  ot  ■  material  hct,  eatential  to  ill 
character,  and  auch  as  (he  pari;  would  not  bj  reaaonable  diligence  hare  kDOwn, 
when  put  npon  inquir/.  Broadwell  i>.  Broadwell,  I  Oilm.  (III.)  G99,  a.  p.;  Waits  v. 
Leggett,  8  Cowen,  105;  1  Stor;,  Eq.  Jor.  155  j  Bailer,  J.,  Ip  Lowrj  o,  Boordien, 
Doug.  467 ;  SteTcna  v.  Lynch,  I'i  Eait,  88 ;  Champlin  »  Laytln,  18  Wend.  407 ;  CQm> 
mini  V.  White,  4  Slackf.  (Ind.)  356.  Foreign  bwi  are  treated  u  fact*,  and  ignonnc* 
of  them  li  a  groand  for  relief,  like  the  ignorance  of  any  other  fact  Surge's  Comm. 
on  Colonial  and  Foreign  Iaws,  U.  T4I ;  [Talbot  d.  Nat  Bank,  129  Maai.  67 ;  DeTlne 
D.  Edwardg,  101  Ul.  138;  CocbiMie  v,  WUlia,  1  L.  R.  Ch.  68.] 

is)  Lammnt  v.  Bowly,  6  Hair.  &  J.  600,  526,  526  i  [Diniell  d.  SincUir,  6  A^ 
Cu.  181 ;  Rogen  v.  Ingham,  3  Ch.  D.  aSl.] 

(i)  Polhier,  Faud.  22.6.3,n.4-7i  ib.*ec.  4,  a.  10, 11 ;  ifa.  41,  tit.  4, 1.  8,  sec.  15; 
Code,  1.  18  10. 

(■')  3  Bailey  (3.  C),  ffiS. 

(})  Mr.  Justice  Branson,  In  Cbamplin  v.  Laytin,  18  Wend.  410,  thonght  that  the 
dUtioctloD  taken  in  the  Carolina  case,  between  Ignorance  of  the  law  and  mistake  of 
the  law,  wai  not  solid. 

{k)  Gillespie  c  Moon,  3  Johns.  Cfa.  6C6 ;  Lyman  v.  TTnited  In>.  Co.,  lb.  flSOt 
Keittetbrack  r.  LiTingston,  4  Id.  144;  Andrewi  d.  Essex  F.  &  M.  In>.  Co.,  8  Mavon, 
10, 16 ;  Dunlap  v.  Stetson,  4  id.  840,  372 ;  Hunt  d.  Rouimanier,  8  Wheaton,  174,  211  j 
1  Story.  Eq.  Jur.  164.  176;  Newson  v.  BuBerlow,  1  DeT.  Eq.  (K.  C.)  879;  1  Yeatei 
(Fa.),  IS3,  138, 487 ;  Ball  n.  Storie,  1  Sim.  &  Stu.  210 ;  Lord  Eldon'a  case,  dted  In  10 
Ves.  227 ;  Tilton  o.  Tillon,  »  N.  H.  885 ;  Moale  r.  Buchanan,  11  GUI  &  J.  814.  Mr. 
Justice  Story,  in  liia  Comm.  on  Eq.  Jurisprudence,  121-194,  has  reriewed  and  col- 
lected most  of  (he  English  and  American  esses,  and  drown  the  proper  conclusloiM 
from  them  with  bis  cnatomary  ability  and  a<.-curacy.  Hr.  Justice  Turley,  In  Trigg 
■.  Bead,  5  Humph.  (Tenn.)  620,  has  elaborately  and  ably  examined  the  refined  dlt- 
dnctlons  on  this  gubject.  Bo,  In  Duer  on  Insurance,  i.  ISS,  note  11,  the  cases  in 
equity  correcting  a  clear  mlstska  in  a  policy  of  Insurance  are  collected.  In  Hogera 
*.  Atkinson,  1  Kelly  (Ga.),  12,  Ch.  J,  Lumpkin  accurately  collect*  and  examine*  the 
principal  English  and  American  cases  leading  to  the  eatablishment  of  (he  principle, 
(hat  equity  relieres  against  mlstakea  a*  well  a«  fraud  in  coDtracts  in  writing.  Tb« 
•nltfect  was  veiy  leamadly  diaonaawl  In  that  oaie. 
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*492       *i.  Of  paMius  Ui«Tlu«brDBUT*rT.'y  (1.)  — <y  ^«ym«nt 
ottfl  Teller.  —  When  the  terms  of  sale  are  agreed  od,  and 

>  Moia  of  getting  a  Sidt.  —  (a)  OiaogB  itoppftge  in  frannte,  when  there  ii  not  m 

»f  Pontuiait.  —  A  tale  niaj  b«  made  by  *  ftccepUnce   to  bind  the  contract  nndrr 

change  of  poiaeuion,  like  a  gift,  and  maj  the  atatute  of  frauds.    A  carrier  ordinarily 

operate   to  paai  the   title  sltliough   tlie  repre>ent«  the  purchaser  for  the  pnrpoae 

tranBBCtian  ii  illegal,  M  In  CB>e  of  a  lale  of  receiving,  not  of  aci^pting,  the  gooda. 

on  Snnday.    Simpion  d.  NichoU,  3  H.  &  Smith   n.   Hudion,  6    Beit    k    S.   4S1; 

W.  240;  6  H.  A  W.  T02j  Smith  c  Bean,  Meredith  r.  Meigh,  2  El.  &  Bl.  3M;  Hart 

15  N.  H.  &TT ;    Mven  u.  Heinrath,   101  v.   Bush,   El..   Bl.   &  El.  4iM ;   Rant  ». 

Mm*.  366;  Moore  d.  Kendall,  1  Chandler  Hecht,  S  Exch.  Stlj  Frottbnrg  Mining 

(Wi*.},33.    Compare  the  caKi  as  to  con-  Co.  v.  N.  E.  GIm*  Co,  0  Ciuh.   116; 

veyancei  to  earporationi  tdtra  virtt,  800,  Spencer  v.  Mule,  SO  Vt.  314.    In  general, 

n.  1.  (a).     It  ii  worthy  of  notice,  that  a  change  of  poiaeuion  may  take  place 

there  may  be  a  delivery  nfflcieiit  to  anp-  while  the  goodi  remain  in  the  tame  handa, 

port  an  action  for  good*  lold  and   de-  by  a  change  of  the  diaracter  in  wliicb 

Uiered,  or  to  put  ao  end  to  the  right  of  the  party  bolda.    The  naluiv  of  the  flc- 


yi  Faiting  of  Title.  —  The  legal  tBqnl-  Jeckiot,  GO  Oa.  6B8 ;  Moore  v.  Byrtim,  10 

aitea  toihe  pawmgof  UUe  are;  <1.)  That  8.  C.*b-2;  i.e.  30  Am.  R.  58,  and  note; 

the  chattels  *ball  exijt  and  bo  owned  Arquea  e.  Wauon,  fit  ChL  620 ;  Hull  a. 

by  the  leller  at  the  lime  when  the  title  Hull,  48  Conn.  260;  Headridt  v.  Brattoin, 

ii    to  ptM.      (2.)    That   they  ahaU   be  SSInd.  488. 

■pecified.      (3.)   That  thsra  thall    be  a  When  the  chatleli  hare  not  rfren  a  pi>> 

mutnal   aaient  of    buyer  and  Mller  to  tential  exialenoe,  there  may  be  either  aa 

the  palling  of  the  title  to  the  chattel*  eiecalory  contract  to  tell  in  the  futve. 

■0  ipecifled.  requiring  farther  acta  after  the  chatldi 

(1.)  Exalena.  —  It  It  utnally  laid  that  come  Into  existence,  or  there  may  be  an 
the  exittence  may  be  either  actoal  or  agreement  that  the  title  thall  paw  of  it- 
pntential.  By  a  tale  of  a  thing  having  a  lelf  upon  the  chattelt  coming  Into  ex- 
potential  exiitence  only,  one  of  two  things  litence.  Sea  casei  »/ro,  (8).  Aa  the 
most  be  meant :  either  that  the  title  Is  property  muit  come  into  exiitence  before 
to  past  presently  to  lomething  out  of  the  title  putea,  to  It  it  it  dettroyed  be- 
whioh  something  elie  Is  to  grow  which  fore  the  sale  Is  complete  there  can  be  no 
formt  the  real  object  of  the  bargain,  the  patiing  of  title.  Blphick  v.  Bamei,  6  C. 
teller  ntnally  baring  certain  obligationt  P.  D.  821 ;  Thonw  e.  Knowles,  128  Mats. 
at  to  permitting  or  assisting  the  growth ;  22. 

nr  that  the  title  to  the  product  of  the  (2.)  Spteifitoiiim.^  It  It  evident  that 

growth  it  to  ptM  when  It  comei  into  ex-  In  general  the  good*,  the  title  to  which  ii 

iitence  without  thrther  acta  of  the  parties,  to  paii,  muit  be  identified.    It  it  to  lie 

Either  of  these  concepttoni  b  legally  pos-  obterred,  however,  that  In  the  caie  of  a 

tible ;  and  whether  a  gireo  case  thai!  be  tale  of  a  part  of  a  larger  bulk  of  grain  or 

one  or  the  other  depends  upon  the  inleo  other  tubitance  of  nniform  character,  it 

tloD.    There  may  in  this  cate,  as  In  all  may  be  tuOdeat  if  tba  proportion  which 

othen,  be  an  executory  contract  to  tell  in  the  buyer  it  to  take  it  tpecUed,  he  becom- 

tbeftitnre.    See  Thrall  r.  Hill,  1 10  Mast  ing  by  the  Mle  a  tenant  in  common  of  the 

828;   Sanborn  «.  Benedict,  78  Bl.  800;  wbolemaM.    Seecaaeaiij/ni;  Qabarron». 

Sawyoro.  OerriBh.70Me.S64iHoyetr.  Kr«eft,10L.R.Kx.274.  SeelronCtiftCo 
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the  bargain  is  struck,  and  everything  that  the  aeHer  baa  to  do 
with  t^e  gcMMls  is  complete,  the  contract  of  sale  becomes  absolnte 

Uon  bjr  irhnJi  •entoU  and  kKeDU  ■»  the  ciutodj,  but  ceHet  to  bold  in  hit 
idMilifled  with  their  muter  or  principal  own  nnoie,  and  keep*  [he  goods  m  agent 
U  explidned,  7  Am.  Law  ReT.  62-04,  uid  of  the  buyer  with  hii  conienc ;  but  thii 
h*i  been  alluded  to,  260,  n.  1.  If  goodi  muit  be  ctearty  abDWD,  Hud  the  eiUtence 
•re  already  Id  the  handi  of  the  buyer,  ai  of  a  Tendor')  lien  would  be  incontiatent 
agent  of  the  aeller,  and  it  ii  agreed  Chat  with  lucli  a  change  of  poMeHion.  Cattle 
the  property  ihall  pan  prcKntly,  and  the  v.  Swarder,  Q  H.  &  N.  828 ;  30  L.  J.  h.  a, 
buyer  bold  '"'  li>>  own  name,  there  Ii  a  Ex.  810,  revening  a.  c.  '20  id.  2S& ;  Mar- 
change  of  poaaeulon,  and  an  loceptancs  Tin  o.  Wallia,  0  EL  &  BI.  726,  approring 
and  actual  receipt  under  tlie  aiatnte  of  Elmore  b.  Stone,  poti,  603,  n.  (a).  See 
fraud*.  £dan  v.  Dndfleld,  1  Q.  B.  301  Beaumont  u.  Brenf^eri,  6  C.  B.  801;  Cu- 
See  Hftrkliam  u.  Jaudoo,  41  M.  T.  23S,  sack  v.  Kobinioa,  I  Beit  ft  8.  209,  808; 
842  (a.  p.  ai  to  pledge,  681,  n.  1).  Tlie  Meyergtein  a.  Barber,  L.  R.  2  C.  P.  88, 
«ame  thing  it  tme  when  the  teller  retaina  62  (s.  P.  a*  to  pledge] ;  Janvtin  c.  Uax- 


V.  Bubl,  42  Mich.  80;  CarpeDler  o.  On-  party  ^vei  to  the  other  anthoritj  to  ap- 

ham,  lb.  ISl.  proprlate  and  to  deal  with  the  gooda  in  a 

(3.)  Multial  Ateal.  —  A*  a  legal  requl.  manner  legally  Inconaiatent  with  (he  title 

•ite,  thta  ia  clear  and  definite.  The  asient  remaining  In  the  lelier,  the  title  will  paat 

must  in  legal  contemplation  exiit  when  npou  inch  appropriation  and  dealing,  pro- 

the  title  ia  to  pai».    The  difflcultiea  are  vtded  the  gooda  appropriated  anawer  the 

chiefly  OTidentiary,  and   arise  mainly  In  deicriptionin  thecontract.  That,  ifgoodi 

deteRnining  what  preiamptiona  are  to  be  be  ordered  from  a  diatance,  the  title  will 

indulged  in.     If  the  gooda  are  ipecifled,  pats  on  ahipment.     So  the  title  may  pata 

the  preiamption  la  of  an  Intent  to  paat  a*  gooda  coioe  into  existence  or  at  they 

the  title  immediately.    Caiea  tupra,  n,  1 ;  are  put  Into  a  oertaln  condition,  if  aneh 

Heilbutt  0.  Hickaon.  7  L,  R.  C.  P.  488 ;  it   Wie   agreement.      Anderson   v.  Mop- 

Ogg  D.  8hnter.  10  L  B.  C.  P.  169;  Phil-  ice.  1    App.  Cat.  713;  Stock  p.   Inglia, 

lips  c.  Moot,  71  Me.  78.     But  of  oonrae  it  0  Q,  B.  O.  708 ;   Benner  n.  PnSer,  114 

may  be  aliown  that  a  caah  sale  waa  in-  Mats.   370 ;    McCitfrey    r.   Woodin,   66 

tended,  and  then  the  title  will  not   pua  V.  Y.  460;   Clarke  v.  Fota,  7  Blaa.  640; 

until  payment.    So  the  paaaing  of  the  Phllllpa  t>.  Ocmnlgea  liRIla,  56  Ga.  088. 

title  may  be  aubject  to  other  conditions.  So,  doobtlesa,  where  the  buyer  has  av- 

hjm,  iOa,  n.  1.  thority   to   select   and   take    away    the 

In  the  cateofnnapedfled  gooda, no  title  goods,  the  title  will  paaa  when  they  ar» 

can  paaa  until  there  b  an  identiflcation  taken  away. 

and  anastentof  both  partiea  to  the  pass-         The  transfer  of  poaseaaionia  not  a  legal 

ing  of  the  title  to  the  goods  a*  identified,  requisite  to  the  paaaing  of  the  title,  but  it. 

Ordinarily  tiie  assent  required   must  be  of  course,  a  strong  indication  of  intention, 

proved  by  direct  eridence  that  both  partiei  Bee  Korth  British.  Ac  Int.  Co.  n.  Hoftatt, 

inspected  tlie  gooda  after  Identiflcation,  7  L.  R  C.  P.  25.    Sutyect  to  the  legally 

and  aaaented   to  tiiem.     This  is  usually  eatablithed  preanmptions,  the  question  of 

proved  at  to  one  party  by  some  act  indl.  intent  It  one  of  fiict  in  each  caae.    Bea 

catingaSnal  appropriation  of  Che  gooda  Beilbuttc.  Hlckson,7L.Il.C.P.488,440! 

to  the  contract.     As  tn  the  other,  tliere  Ogg  d.  Shuter,  10  L.  R.  C.  P.  IGO ;  Hni4  w. 

most  be  either  an  inspection  or  a  waiver  Cook,  76  N.  T.  464 ;  Dagan  n.  NIchoU,  13B 
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as  between  the  parties,  without  actual  payment  or  delivety,  and 
the  property  and  the  risk  of  accident  to  the  goods  vest  Id  the 

well,  SS  Wii.  51 ;  Weld  e.  Came,  98  lireij.  When  the  facta  oalj  thaw  an 
Man.  102,  But  we  Klrbj  v.  Jahnion,  22  intention  to  appropriate  an  article  to  tlw 
Ho.  364.  Sq  when  the  goodi  are  in  the  contract  and  to  pais  the  title,  tbe  tiUe 
handt  of  ■  third  perBon,  and  a  deiifely  would  paaa  subject  to  the  teUer'a  lien, 
order  ii  giren,  and  the  cualodinn  a  nnti-  if  not  waiTed ;  but  if  there  ii  a  dcUv- 
fled,  and  auenu  to  liold  for  the  bujer,  erj,  hii  lien  ii  devested.  It  may,  how* 
See  Boardman  v.  Spooner,  13  Allen,  863 ;  ever,  aomelimei  b^  a  nrre  qaettioit, 
1  Unpleli'*  Caw*  on  Sale*,  1023,  No.  wliether  it  wa*  intended  to  pai*  the  title 
IT ;  Farina  e.  Home,  16  H.  &  W.  119;  by  waj  of  «  chan^  of  po*w««ion,  bj  the 
Knighta  v.  WiSen,  L  E.  6  Q.  B.  660.  Tendor'i  ceuing  (a  hold  on  hU  own  be- 
But  et.  668,  n.  1.  half,  and  beginning  to  hold  ai  agent  for 

On  the  lubjecl  of  delivery,  compare,  the  pntchaaer,  or  by  way  of  eonveyanee, 
further,  Tanatey  v.  Tamer,  2  Bing.  N.  C.  without  deiirery.  Castle  v.  Swarder  and 
161;  Cooper  v.  Bill,  8  H.  &  C.  722;  otiter  case*  lup^i,  in  tliis  note,  under  (<■] ; 
Shlndler  v.  Houston,  1  CDm*(.  261 ;  and  1  Am.  Law  B«r.  420 ;  Caiimtt*  ft  B.  S. 
the  comments  on  thoae  cue*,  1  Langd.  N.  Co.  r.  De  Hattot,  32  L.  J.  h.  a.  Q.  B. 
Salet,  1023,  No.  20.  See,  also,  some  cases  822,  SS6.  Tbe  langiwge  of  •ome  cue* 
M  to  what  is  a  delivery,  collected  aittt,  teema  to  illailnite  tbe  difflcullj  of  keep- 
US,  D.  1,  (c).  ing  tbe  two  conceptions  distincL     Lang- 

(«}  ContvydRM.  — In  the  second  place,  ton  r.  Wiring,  18  C.  B.  ».  a.  316,  331; 

the  parties  may  transfer  the  title  without  White  v.  Welsh,  88  Penn.  St.  390. 

a  change  of  po«*es)ion,  »  such  i*  their  "  By  a  contract  for  the  sale  of  spedfle 

Intention,  by  conTeyance,  or  agreement  ascertained  goods,  the  property  imme- 

sufflviently  evidenced  tliat  the  title  shall  diately  rest*  in  the  buyer,  and  a  right  t» 

pass   pretently.     PotI,   620 ;    Blackburn  the  price  in  the  seller,  unlen  it  can  be 

on  Sale,  197,  327;  Diion  e.  Tatea,  6  B.  shown  tliat  such  was  not  llie  intention  of 

ft  Ad.  313,  340;   Heyeratein  o.  Barber,  the  parties."     [Reederr.  Machen,  67  Md. 

L.  R.  a  C.  P.  88,  51 ;  L.  R.  4  H.  L.  817,  66.]     The  tact  that  the  aeller  i«  to  do 

Sae  i  Laidler  c.  Burltnsoa,  3  M.  ft  W.  602,  something  to  the  goods  sold,  on  hia  owa 

316;  Spartali  b.  Benecke,  10  C.  B.  212,  behalf,  as  in  Hanson  b.  Meyer,  or  for  tlie 

aw,  223,  and  note;    Packard  v.  Wood,  beoeflt  of  the  buyer,  as  in  Rugg  ■- Minett, 

4  Gray,  307,  810;  Gwynn   o.   Hodge,  4  or  that  an  act  remains  to  be  doH  by  or 

Jones  (N.  C.|,  168  ;  Webber  b.  Davit.  44  on  behalf  of  both  parties,  as  in  Simmons 

Ue.  147 ;  Tome  p.  Dnhoia,  «  WalL  648,  »■  Swift,  befofe  the  goods  are  detivered, 

approving  The  Sarah  Ann.  mpra,  n.  (a) ;  i*   important,  because  it  indicate*  such 

Bu**ell    p.   Cirrington.  43   M.  Y.   118;  contrary  inientior.    Gilmour  r.  Suppla, 

Bailey  e.  Smith.  43  N.  H.  141.  14a    See  11  Mooie,  P.  C.  551.  666 ;  Calcntu  ft  B. 

Austin  on  Jurisp.  3d  ed.   1006  tl  ai?,  S.  N.  Co.  r.  De  Mattoa,  82  L.  J,  w.  a. 

Table  II.  n.  4,  a  c,  where  will  be  foond  Q.  R  322,  8S9 ;  [Mobile  Saving*  Bank  >. 

Ih*  explanation  of  the  place  of  the  pree-  Fry.  Ala.,  1882-]     Acmrdingly.  the  pre- 

ent  chapter  on  Contnct*.  and  why  it  ia  furaptioa  raised  hy  Ukm  fart*  may  be 

mainly  occupied  with  the  topic  of  Sale*,  rebutted  by  stranger  evidence  of  an  in- 

Ofconne,  since  the  statute  of  thiada,  the  lention  to  pass  the  (ntpeily-    Tounf  r. 

agimnent  mvt  be  ahown  by  the  teqvi-  Matthewa.  L.  R.  S  C.  P.  127;  Tnrley  *. 

rftcevid*aee,oritwilIbeToid.  Achange  Baie>,  3  H.  ft  C  300-  Kcbea  >.  Bainea, 

et  tttia  mmit  not  U  oonlbudwl  with  de-  41  H.  H.  SH^  SSS;  Boawd  a.  Orcca, 
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buyer,  (a)     He  is  entitled  to  the  gcxxls  on  paymeat  or  tender  of 
the  price,  aod  not  otherwise,  vhen  nothing  is  said  at  the  sale  as 

[□)  Koj't  Uaxlmt,  c.  42;  S  Bl.  Comm.  448 ;  Lonl  EUeDborongfa,  In   Htnda  *. 
WhitefaooM,  7  Eul,  571;  Code  Napoleon,  n.  ISSB;  CivU  Code  of  LoniaianM,  ul 

1  Dalcher,  SUO,  806 ;  SewtU  e.  Eaton,  6  bappeni,  and  gtv«i  the  marki  bj  which 

Wii.  490.     Banton  ».  Meyer  linfia,  494,  the   goodi  eorered  bj  h  raay  then  be 

496,  n.  (o})  ii  explained,  1  Idngd.  Balea,  aacertaioed.      Thni    when    a    mortgage 

1026,  on  the  gruand  that  payment  of  the  contaJiwd  a  eoTcnant    that    after-added 

price  wai  fonnerlf  pretntDpilTelr  a  con-  macliinery  *honld  be  tubject  to  the  orig- 

dltion  precedent  to  thevettingof  the  title  inal  tru«ts.  It  waa  held  that  tlie  additiona 

in  buyer,  anleM  the  eale  »m  npon  credit,  paued  to  the  mortpgee  before  he  look 

But  thia  it  not  ao  now  in  England,  when  posieHion.    Bolroyd  d.  Haraball,  10  H. 

the  goodt  are  aacertatned,  and  the  price  I~   C.  ItH;   Bacon'i  Maxima,  Reg.  14; 

Bxed.    Clarice  n.  Spencc,  4  Ad.  A  El.  BOt,u.{c),ad/. ;  Pennockf.CocS-l  How. 

418,460:    And  the  title  to  preaumed  to  117;  Smilharet  v.  Edmnnda,  1  McCsrter 

pw«  even  in  H*«Mchuwtta,  if  the  good*  (N.  J.),  40B ;  PbU.,  Wil..  4  Batt  R.  B.  r. 

are  detirered.    Scndder  a.  Bradbury,  106  Woelpper,  U  Penn,  866.    8o,  it  !■  be- 

Haaa.  422.     But  it  may  be  ahown  that  lieved,  in  lome  caaea  at  law, «.  g.  on  the 

tlie  deiireiy  waa  on  a  condition  which  appropriation   by   tlie    aeller  of  apedflc 

liaa  not  been  complied  with.    lb. :  pvit,  gooda  to  tlie  contract,  if  the  purchaaer 

496,  n.  1.    Of  oonrae  the  riik  goee  with  Iiaa  preTlooaly  aaaented  to  the  aeller'a 

tite  title.   Text  and  caieatupni,- Taylor  (.-.  making  tlie  election.    Atdridge  r.  JohU' 

Lapham,  13  Alien,  26.    The  American  aon,  7  El.  &  SI.  S85;  Langton  b.  OiggiDa, 

caaea  go  ftiHher  than  the  Engliali  In  hold-  4  Horltt  kS.VK;  Laugton  v.  Waring, 

Ing  the  title  to  peaa  by  a  aale  rx  a  maaa  IB  C.  B.  n.  a.  816.    Compare  Jenner  v. 

before    teparation,    eipecially    in    thoae  Smitli,  L.  R.  4  C.  P.  270.    The  Engliali 

caaea   where  either  party   wonld   be  at  couna,  lioweTer,  do  not  wem  to  coiwlder 

liberty  to  make  a  partltioo  in  paii.    Kim-  tlie  origiaai  oontraet  to  be  that  which 

herly  V.  Patcliin,  ION.  Y.  330;  Rniaelli'.  operate*   to  Inntfer  the  title  in  theae 

Catringiop,  42  N.  T.   itSi    Cuahing  v.  caaes,  and  do  not  openly  go  further  than 

Breed,  14  Allen,  STB ;  Halt  d.  Botton  &  to  anatain  a  power  to  aelM  after^cqaired 

W.  R.  R.  ib.  430,  443;  Warren  r.  MiUi-  gooda,  if  acted  upon.    Ciirr  c.  AlUtt,  ZT 

ken,  ei  Me.  87;  6  Am.  Law  Rbt.  460,  L.  J.  v.  a.  Ex.  386,  8  H.  Jb  N.  Am.  ed. 

4fi8.     CoiKni,  Campbell  K.  Heraey  Docha  984;  Chtdell  c.  Oalaworthy,6  C.  B.  w.  a. 

ft  Harbor  Board,  14  a  B.  v.  a.  413 ;  Qi^  471 ;  CongreTe  «■  Eretu,  10  Ezch.  208 ; 

lelt  0.  Hill,  8  Cr.  ft  M.  liSO,  686,  and  other  {Collyer  e.  laaaca,  61  L.  J,  Ch.  14 ;]  Otla 

Engliah  «*ea ;  6D0,  n.  1.  r.  8111,  8  Barb.  102.    In  Andrew  d.  Mew- 

(e)  Contract  optrating  at  Coavfyanet.  —  comb,  32  N.  T.  417,  it  li  admitted  that 

LMtly,  an  executory  or  true  contract  may  a  prerionaly  made  contract  may  paa*  tlie 

operate  aa  a  conTeyance  nn  the  happen-  title  to  cropa  m  they  come  Into  betag, 

ing  of  a  certain  event  before  delivery,  at  bat  It  ia  itated  aa  an  exception  to  the 

leait  in  equity,  if  the  contract  *howi  an  general  rale.     CL  SOd,  n.  1,  A,  (/).xi 

intention  to  paaa  the  title  when  tliat  event  [d)  Eiiiqijxl.  —  Whta    the   property 

x>  Tlie  cuae  upon  the  pt^t  here  dla-  e.  Jenklnt,  66  G«.  686  (aale) ;  Griffith  r. 

ONaed  at*  faitmceucilableeoufliet   That  Donglaet,  73  Ue.  633  (mortgage).    That 

each  a  aaleormortgagoiavold,  teeHojet  II   li   invalid   at   agalnat   airiMeqoently 
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to  fh«  time  of  delivery,  or  the  time  of  payment.  The  payment 
or  tend«T  of  the  price  is,  in  each  cased,  a  condition  precedent, 
implied  in  the  contract  of  sale,  and  the  buyer  cannot  take  the 
goods,  or  sue  for  them,  without  payment ;  for,  though  the  vendee 

acquires  a  right  of  property  by  the  contract  of  sale,  he  does 
*  498    not  acquire  a  right  of  pottettion  of  the  goods  *  until  he 

pays  or  tenders  the  price,  (a)  But  if  the  goods  ar«  sold 
upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of  deliver- 
ing the  goods,  the  vendee  is  immediately  entitled  to  the  posses- 
sion, and  the  right  of  possctwion  and  the  right  of  property  vest 
at  once  in  him ;  though  the  right  of  possession  is  not  absolute, 
but  is  liable  to  be  defeated,  if  he  becomes  insolvent  before  he 
obtains  possession.  (6)  If  the  seller  has  even  despatched  the 
goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in 

2431;  Tarling  II.  B&iter,  6  B.  &  Q.Sm;  Fletcher  e.  How&rd,  2  Aik^n  (Vt.),  11&; 
Potter  D.  Cuwud,  Meiga  (Teno.),  22.  Hr.  Jiutlce  Stoiy  olwerTed,  In  the  om  of 
tlie  Brig  Sarah  Ann,  2  Sumnier,  211,  that  he  knew  at  no  principle  ot  law  wiii<^ 
eat&bliihei  that  a  rale  of  personal  goodg  it  Invalid,  became  thej  are  not  in  poun- 
■ioD  of  the  rightful  nirner,  but  are  wtthlwld  by  a  wrongdoer.  The  lale  !■  not, 
under  inch  clrcoinitancei,  the  sale  of  a  right  of  action,  but  a  sale  of  the  thing 
itielf,  and  good  to  p&«t  the  title  againit  eTerj  person  not  holding  the  aame  under 
■  honajide  tide,  for  a  Taluable  com  [deration,  without  notice,  aitd  ajatieri  »gain«t 
a  vmmgdocr. 

(a)  GlanTllle,  b.  10,  c.  14 ;  Langfort  d.  Tiler,  1  Salk.  112;  Hob.  41 ;  1  H.  B).  868; 
Bloxam  t>.  Sander*,  4  B.  &  C.  Ml ;  I^fon  r.  De  Annas,  13  Bob.  (L«.)  69^  622. 
See  CT/ra,  49T,  B.  o.     [Bnl  see  4Sa,  n.  I,  (().] 

(()  HamoD  n.  Meyer,  6  Eaat,  614 ;  Baylef,  J.,  fa>  Bloxun  v.  Bandera,  4  B.  *  C 
Ml ;  and  hi  SlmmoDa  v.  Swift,  6  M.  S67. 

hat  not  paNed,  aitd  4w  goods  had  not  foiiner  caae  ha*  hem  critiaiBed  bjr  tbe 

been  tpedfled,  the  adUr  has  been  held  prewnt  writer,  6  Am.  Law  B«*.  470,  and 

to  have  estopped  himself  to  denj  that  it  both  of  them  are  doabted  in  1  Luigdel)'« 

had,  by  anentiDg  to  a  ddi'ery  order  pre-  Caws  on  Sales,  1038.    In  reriaing  diis 

sented  by  a  sabrendec,  and  *o  inducing  note,  which  was  written  bafora  ttie  sp- 

blm  to  pay,  or  not  to  take  meaantes  to  pearance  of  LangdeD's  CaMS  on  Sales, 

protect  himaeir  if  he  has  paid.    Eni^ts  modi  assistance  ba*  been  derived  from 

■.  Wfflen,  L.  R.  G  Q.  B.  600.    See  Wood-  the  nnpietentioQi  bnl  masterly  bides  to 

ley  r.  Cogently,  2  H.  &  C.  164.    The  that  work. 

attaching  creditors  nnlea*  posseasion    t*  pans  title  on  aoqniiltlon  In  eqolty;  Far 

taken,  see  Chase  v.  Denny,  130  Has*,  ker  v.  Jacobs,  14  B.C.  112;  First  Nat. 

666.    ThBtltisral1i1inequlty,aiidpaiseB  Bank  v.  Tnmbnll,  SS  Gratt.  696.    See 

tlie  title  a*  the  chattels  are  acquired,  tee  farther,  Hoote  v.  Bymm,  10  S.  C.  468 ; 

BrettD.  CBrtw,2Low.468;  HoCaAeyr.  ■.  o.  SO  Am.  &  68  and  nM;  Pbetpa  v. 

Woodin,e6  N.  T.  469,  where  it  k  aald  to  Hmray.STtMi. 0.746;  BadnWkiie, 

give  a  Uenwe  to  aeiae  only  M  law,  Imt  to  H  U.  S.  US. 
[722] 
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Tiitoe  of  his  origin&l  ownership,  to  stop  them  i»  trantitu;  fm, 
thoi^h  the  property  ie  vested  Id  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident,  be  has  not  an  indefeasible  right  to  the 
possea^n;  and  his  insolvency,  without  payment  of  the  price, 
defeats  that  right,  equally  after  the  trantiiut  has  began,  as  before 
the  seller  has  pari«d  with  the  actual  posseeaion  of  the  goods. 
Whether  default  in  payment,  when  the  credit  expires,  will  destroy 
that  right  of  possession,  if  the  vendee  ha^  not  before  that  time 
obtained  actual  possession,  and  put  the  vendor  in  the  same  situa- 
tion as  if  there  had  been  no  bargun  for  credit,  was  left  undecided 
in  Bloxam  v.  Sandert,  (e)  thoi^h  as  between  the  original  parties 
that  consequence  would  follow,  (d) 

(2.)  Of  Eanuit  and  Part  Payment  hy  Statute  of  fraude.  —  To 
make  the  contract  of  sale  valid  in  the  first  iuatanca  according  to 
statute  law,  there  must  be  a  delivery  or  tender  of  it,  or  payment, 
or  tender  of  payment,  or  earnest  given,  or  a  memorandum  in  writ- 
ing ugned  by  the  party  to  be  charged ;  and  if  nothing  of  this  kind 
takes  place,  it  is  no  contract,  and  the  owner  may  dispose  of 
his  goods  as  he  pleases,  (e)  The  English  statute  of  'frauds  *  494 
of  29  Car.  II.  c.  3,  sec.  17  (the  provisions  of  which  prevail  in 
the  United  States,  with  the  exception  of  Louisiana),  declares,  &at 
no  contract  for  the  sale  of  goods,  for  the  price  of  <£10  or  upwards, 
shall  be  good,  except  the  buyer  sfaall  accept  part  of  the  goods,  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment ;  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  be  made,  and  signed  by 
the  parties  to  be  charged,  or  their  agents  thereunto  lawfully  au- 
thorized, (a)  y'     If,  therefore,  earnest  money  be  given,  though 

(c)  4  B.  &  c.  ftil. 

\d)  This  hM  b««D  n  deddad  ia  Hantor  v.  Talbot,  3  Sen.  ft  H.  TM,  M>d  in  New 
V.  Bwtin,  Dan.  ft  Llojd'i  Ubtc  Cum,  IBS,  where  it  wu  betd,  that  If  tbe  buyer  dow 
not  pay  when  the  time  of  payment  arriTei,  the  leUer  in  that  caae  haa  a  right  to  ratahi 
the  gooda.  It  waa  held,  In  that  caae,  that  tbe  right  of  tbe  aeUer  to  retain  tbe  gooda 
eiiited,  thoDgh  tbe  gooda  were  left  with  the  aeller  on  rent.  If,  howeTer,  the  rant 
had  been  actoally  received,  it  wonld  aeem  to  hare  anomile'l  to  an  actual  tranafer 

(s)  Noy'iMaximi,  c.  42;  Tempeit  d.  Sltigerald,  S  B.  ft  Aid.  060. 

Ia)  The  New  Tork  Keviaed  Statute*,  11.  1S6,  aec.  3,  8,  apply  to  the  lale  of  gooda, 
chattel*,  or  thingi  in  action,  fbr  the  price  of  fifty  dtdlara  or  more,  and  declare  that 

y>  StatNta^nioatb— ForpnrpoaMor  (1.)  PitrfMM  out  Ejf)ct.  —  Tb»  mate 

eaaranteiKM  It  ba*  been  deemad  li^iaMt  pwrpoee  of  the  rtatMe  waa  to  pnreat 

taeoHectlnthitplacethereaenldeaMoiii  thoae  ftvuA  wfaidi  an  Ivddentto  proof 

vpon  the  above  leotioai  of  lbs  ititvt*.  by  «m1  miliiiiiMj .  by  nqabfc^  althw 
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of  the  smallest  value,  or  there  be  a  delivery  or  payment  in  whole 
OT  in  part,  oi  a  note  or  memorandum  of  the  coDtract  duly  signed, 

there  mnat  be  >  note  or  incmonndutD  of  inch  connect,  in  wiittng,  t^bteribtd  hj  iba 
p«niM  to  be  diirged,  or  the  UwM  mgettl  of  the  part; ;  or  the  bn^er  accept  and 

written  eTJdtnce  or  the  perfonnance  of  been  held  to  be  within  the  temu.    Board- 

Moe  oalward  act  capable  of  eii?  proof,  man  n.  Cutter,  128  Maaa.  38B ;  Baldwin 

and  which  »)}ouid  be  a  mark  of  the  de-  v.  ^illianii,  S  Met.  365.    But  aee  fioiuble 

libentle  intent  of  the  partie*  to  conidude  V.Mitchell,  11  A.  &  E.  206;  Dnncxtl  «. 

the  bargain.     See  Litdedale,  J.,  in  Smith  Albrectit,  12  Sim.  18S. 

ti.8iiTmaD,9  B.  &  C.  561.     There  hare  [3.)  Pr^  or  roJus.  —  It  i*  the  price  or 

been  Mveml  tbeoriea  as  to  the  effect  of  Talue  of  all  tlie  articlea  included  in  an 

Hie  ttatnia.      (a)    That  it  tenilere  con-  entire  contract  that  forma  the  teat.  AUard 

tracU  which  Ml  within  its  »cope  aod  aa  v.  Greaiert,  61  N.  T.  1 ;  Oanlt  v.  Brown, 

to  which  ita  lermB  are  not  complied  with  48  N.  H.  IK!,  186,    See  Conilon  v.  Chap- 

Toid,  Pollock  on  Ccntracu.     (i)  That  U  iiiaii.2  L.R.  H.L.  8c.  260;  WeU*i>.»ar. 

onlj  afiecti  the  modea  of  proof  of  con-  1SS4  Ha«a.  SB,  where  tbe  contracCa  were 

tracta  within  it;  a  theorj'  which  it  aeenu  not  entire. 

difflcDlt  to  TecuDoile  with  the  dedaioni  in  (4.)   Aea^lanoi  and  Aftud  Reeapl.  — 

the  Mine  CRM*  that  the  statute  muat  be  (a)  Aixqitanix.  —  Acceptance  and  actnal 

Mtiified  before  action  brought.  Townsend  receipt  are  different  thingi,  and  ahonld  ba 

IT.  Hargrarei,  116  Haas.  325 ;  Norton  v.  Si-  iiirefVinj  diitinguiibed.     Tbe  Bcceptance 

monds,  IMHiM.  IB;  Pinkham  r.  Hattoz,  may  lie  either  before,  after,  or  cootempo- 

68N.  H.aoO;  Bird  i;.  Munroe, 66 He.  337 ;  raneoui  with  the  receipt    Hewee  c.  Jor- 

Pliillipa  V.  The  Ocraulgee  Mtlli,  66  Ga.  dnn,  89  Md.  472 ;  Bullock  k.  TKhergi,  13 

ens.    (c)  That  it  rcnden  the  contract  non-  Fed.  Sep.  345.   By  accepUnce  ia  meant  an 

enfbrceable  without  destroying  ita   aub-  aiaent  by  the  buyer  to  take  certain  aacer- 

■tantiTe  Taltditj.  See  9  Am.  L.  Re*.  434.  tained  goods  •*  the  gooda  contracted  for, 

[2.)  What  CmlraclM  art  aiihin  ih£  Slat-  or  aa  a  part  of  them.   In  a  sale  of  apeeiiled 

vte.  —  (a)  Wiat  i>  a  "  Salt."  —  See  infni,  goods,  the  aame  evidence  that  proTea  the 

601,  n.  1.  In  New  York,  the  teat  ia  whether  sale  will  ordinarily  prove  an  acceptaooe. 

tlie  goods  existed  in  lolido  at  the  time  of  But  in  a  aale  of  unspecified  gooda  it  is 
the  contract.    Cooke  v.  Millard,  65  N.  Y.  ■  necesaary  that  the  buyer  should  b4Te  an 

852.   In  this  case,  howerer,  the  court  give  opportunity  la   inspect   the  goods   after 

tile  preference  to  the  English  test  aa  cor-  they  aie  specified,  and  should  signify  bl« 

rect  on  principle.     See  Crockett  v.  Scrib-  assent  to  tliem.     Knight  e.   Mann,  118 

ner,  64  He.  447.    In  Massachusetts,  the  MaH.143;  Remickr.  Sandford,  120Mas«. 

teat  j«  whether  the  gooda  are  made  in  the  S09;  Hopton  v.  Hi-Carlhy,  10  L.  R.  Ir. 

regnlar  eonrae   of  buiinen  and   fit  for  266.    The  right  to  inspect  may,  however, 

the  general  market,  or  are  made  under  the  be  waived,  and  anch  wUver  may  be  proved 

apevial   instnctinns    of    the   purchaser,  by  any  dealing  with  the  goods  inconsis- 

Goddard  e.  Binney,  116  Hna».  460      So,  tent  with  the  retention  of  the  right   Moi^ 

Heincke  i..  Falk,  66  Wis.  427.  ton  o.  Tibbelt.  15  Q.  B.  428.    It  has  been 

(ft)  What  oir  "  Good;  Wara,  and  Mtr-  said  that  there  may  be  an  acceptance  sulll- 

eAondiasa."  —  Growing   Jhu^at   naturaUt  cient  to  satisfy  the  statnte  and  yet  remain 

tn  not   Harahall  v.  Oraen,  I  C.  P.  D.  86,  a  right  to  reject  the  goods.    Morton  ■. 

4S,    Ilztunsarenot  Leee  GBakell.lQ.  Tibbett,  16  Q.  B.  428;  Kibble  n.  Oough. 

B.D.  TOO;  Strong  ».  Doyle,  110  Hasa.  92.  B6  L.T.  204:  Bickard  ».  Moore,  ib.  841 ; 

Shaieaof  itock  and  promiasot?  notes  hare  Bemick  d.  Sandford,  120  Maaa.  809.     Bat 
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the  contract  is  binding,  and  the  property  passes  to  the  vendee,* 
with  the  risk  and   under  the  qualifications  already  stated,  (b} 

recdTe  part  of  the  goods,  or  the  eridMicM,  or  Mine  of  Ibem,  of  tbe  tbing)  in  •ctioD ; 
or  M  tlM  iliiM  pay  Mme  pui  ot  the  purcbMe-nxmej.    Tbe  itttvic  puti  equitable 

(i)  Ifo7'*  Huim*,  uU  tupm;  Sliep.  Touch.  221;  Bach  v.  Owen,  6  T.  R.  400.  A 
Ua  of  taU  t>i  penonal  property,  duly  perfected,  p«Mes  the  title  u  eOwluaily  u  actiui 
deliTSTj.  The  enralmeat  i*  a  (Ubttltule  for  actual  deliTcry,  and  the  vendee  ii  clothed 
with  the  conttmotiTc  poueuion,  and  competent  10  cooTey.  Clary  u.  Frayer,  6  GUI 
4J.8g6;  Md<  iR/hi,  631,  a.  p. 

'  The  contract  ii  binding,  bat  whether  partfn.  The  effect  of  the  itatate  appeatt 
the  property  paieci  or  not  feemi  to  de-  to  be  only  to  require  that  an  Intention  to 
pend  OD  the  (atne  coniideratioiu  npon  paw  the  property  (halt  appear  by  oertain 
which  it  would  depend  apart  from  the  liindi  of  eTidence.  Bee  BenJ.  Salea, 
■tatuieoffrandi.Tia.,  the  Intention  of  the    246. 


In  »acb  caec  it  wonld  Mem  that  an  inun-  a  right  to  object  to  tbe  goods  od  any 

tlon  to  create  a  catdilion  $iUitequM  muit  gronndi  good  at  vomman  law.     Hewe*  v. 

U  cleariy  proved.  Jordan,  30  Hd.  472. 

lb)  Adml  Beeapl.—  Se*  nqm,  492,  (S.)  IfenaroMAin.  — Scen/hi,6IO,61t, 
a.  I,  (a).  By  actual  tcceipt  la  meant  a  and  note*.  The  atatnte  coniem{ilata  a 
tranifeT  of  the  legal  poaaenlon  from  tbe  memorandum  of  an  oral  contract,  and  liaa 
•elier  to  tbe  buyer  or  hia  agent.  Tlie  no  application  to  written  eontrauts.  Wie- 
Tendor**  lien  being  alio  dependent  on  the  ner  r.  Whipple,  63  Wli.  396.  The  mem- 
legal  poMewion,  it  reiulti  that  any  trana-  otaodum  may  be  on  aeparate  piece*  of 
for  of  poueMion  which  it  eufflcient  to  pBper;butifio,theymnBtbeK)connectad 
defeat  that  lien  will  aUo  be  an  actual  either  pliyiically  or  by  internal  reference 
receipt.  Hanhall  v.  Green,  1  C.  P.  D.  from  the  (igned  part  ai  to  cnnatitnte  but 
S6;  SaSord  v,  HcDonongli,  120  Haa*.  one  docnment  in  legal  contemplation. 
300 ;  Rodgen  v.  Jonei,  120  Man.  42a  Pierce  c.  Corf,  &  L.  R.  Q.  B.  210]  Riih- 
Strictiy  tbe  wording  o(  the  itatute  would  ton  e.  Wliatmore,  8  Ch.  U.  467 ;  Cave  v. 
■eem  to  require  that  the  legal  poiaeHian  Hasting*,  7  Q.  B.  D.  125 ;  Beckwith  D. 
■bonld  reat  In  tbe  buyer,  and  that  DO  more  Talbot,  SQ  U.  S.  289.  See  aUo  Long 
than  the  culody  ihould  be  left  e*en  in  r.  Milliir,  4  C.  F.  D.  4G0;  Shardlow  v. 
tbe  buyer's  own  agent.  Bee  Campbell  on  Cotterell,  20  Cb.  D.  90;  Dyai  v.  Staf- 
Sales  of  Qoodi,  Ac,  184-186.  But  it  must  ford,  T  L.  R.  Ir.  G80.  Thei«  has  been 
probably  be  regarded  at  settled  that  a  much  diicuasion  ai  lo  tbe  eofflciency 
carrier  oboaan  by  the  buyer  is  his  agent  as  a  memorandum  ol  entries  on  brokers' 
lo  receive,  though  inch  carrier  holds  an  books,  and  ot  the  honght  and  sold  notes 
IndependentpoaaeNion,  but  li  not  author-  cwmmonly  given  by  broken.  It  It 
iied  to  accept,  Atherton  p.  Newhall,  123  admitted  that  a  broker  ha*  anthority 
Mas*.  141.  But  see  Btrong  b.  Doddt,  47  to  sign  a  memorandum  for  either  or 
Tt.84a  InAthertoni>.Newhall,128Hata.  both  partle*;  and  It  would  seem  the 
141,  It  wa«  held  that  acceptance  and  re-  better  law  that  a  memorandum  on  the 
ceipt  of  part  of  the  goods,  without  any  books,  stating  fnlly  the  term*  of  the  cnn- 
lotentioD  of  taking  the  remainder,  did  not  tract,  is  sufDclent,  at  least  if  signed  by  the 
satiify  the  sUtute  as  lo  such  remainder,  broker.  Thompson  e.  Oaidiner,  1 C.  P.  D. 
It  would  seem,  however,  that  the  Hat-  777.  Where  bought  and  aold  notes  are 
uia  wa«  Htitfled  Ihougb  there  remained  given,  tbe  qneatlon  is  whether  ■  note  b 
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Whether  a  delivfliy  of  a  part  of  an  entire  stock  lot,  or  parcel  of 
goocU,  be  a  virtual  delivery  of  the  whole,  so  as  to  vest  in  the 

tniDtftnof  cboM*  In  Mtionoaa  fiMdngiiniUwtotliatiiawLlchHlMof  goodnUkad. 
Tbe  Eogliih  sUtuta  b  not  ■□  broad.  It  doei  not  reach  (iuju  m  attiim,  aa  aham  in  a 
backing  companr-  Bumble  r.  Hituhall,  8  Vercj  &  Dar.  141 ;  a.  c.  11  Ad.  &  El.  SOS. 
The  New  York  atatnte  requlrea  tbe  name  of  the  part;  to  be  cbanged  to  b«  Ilterall; 
nliKrHitd,  or  lignMl  below  or  at  the  ead  of  the  luemoraDdnm,  and  the  man  Iooib 
doctrine  under  tbe  EngliBli  statute  u  to  ugnlng  i«  not  tuffluient.  DaTli  s.  Shielda, 
as  Wend.  841.  In  Connecticut,  the  price  limited  Is  936,  and  in  New  Jenej,  980,  or 
upwardi.  In  England,  the  proTiiioDi  of  tlie  17th  aection  of  the  tlatnte  of  fraudi  have 
been  lately  eitended  by  atauite  to  conliacta  for  the  (ale  of  goodi,  "  notwithatandiiig 
the  gooda  may  not,  at  the  time  of  the  contract,  be  actually  made."  The  BcTiied 
Statulea  of  MaaaachuMlta,  at  1S3S,  and  of  Conoecticnt,  1S38,  and  of  Mew  Jeraey, 
1794,  follow  the  word*  of  tbe  Bnglith  alatnte  of  fraud*. 

The  Engliah  Statute  of  Fraudt  and  Perfuriea,  29  Car.  IL  c  3,  carrle*  ita  bflneiKe 
(brougli  tlie  whole  bodyof  our  dvil  jurisprudence,  and  i«  in  many  reepecta  the  moat 
Gomprehanttve,  aalaiary,  aud  important  legialalire  regulation  on  record,  aSectiiig  tb* 
■eenrity  ot  private  righta.  It  aeam*  to  have  been  Intended  to  embraoe  wiihia  ita 
piorisloni  tbe  lutgect-matter  of  all  ooainctt,  and  a  sketeb  of  Iti  eaaantial  pena  taaj 
faiililate  the  knowledge  and  atndy  of  it. 
The  lit  iection  enacU,  that  parol  leaaea,  eatatea,  intersita  of  freehold,  or  tenat  of 

year*  in  Und,  (hall  kiave  the  efEect  of  eitate*  at  will  only. 
Tlie  2d  except*  lM*e*  not  exceeding  three  yean,  and  where  the  rent  recolTedahall  be 

M  leait  two  Iblrdi  of  the  improred  value. 
Tin  3d,  that  no  leaaei,  or  intereata  of  freehold,  ot  term*  for  year*,  shall  be  aaalgned, 

granted,  or  lurrendered,  except  by  deed  or  note.  In  writing,  signed,  &c 
The  4th,  that  no  action  ihall  be  maintained  to  charge  an  executor  or  adminiatiaCnr 

produced  which    the   broker   signed   a*  pie's  Cati  Co.,  46  L.  T.  187 :  Qraf  ton  ». 

i^ent  for  the  defendant   The  sold  note  Is  Commings,  M  D.  S.  IO(X      (Price)  JeS- 

usoally  signed  by  tlie  broker  a*  agent  cott  d.   North  British  Oil  Co.,  8  Ir.  K. 

Ibr  the  setter,  and  tbe  bought  note  by  C.  L.  17.    (ConditiooB)  Rlihtaa  «.  Wfaat- 

hlm  as  agent  for  (he  bnyer.     Hence  the  more,  8  Ch.  D.  467 ;    H'MnUrai  >.  Bel- 

■old  note,  if  a  complete  memorandum,  berg,  S  L.  R.  Ir.  463.      See  genemlly, 

will  bind  the  aeller,  and  tbe  bon^t  note  Hahalen  v.  DnbUn,  ftc  Co.,  11  Ir.  B.  C.  L 

the  buyer.     When  the  note  itgned  by  88;  Uarsball  ■>.  Berridge,  1»  Oi.  D.  3SB. 

htm  aa  agent  of  defendant  is  produced,  A  contraot  as  to  wliich  the  statute  haa 

the  other  note  would  teem  to  be  admiati-  been  satisfied  otnnot  l>e  altered  by  parol, 

Me  only  aa  erldence  that  the  fonnar  doea  unless  tlie  atatnte  i*  Nttiifled  over  agaiiL 

mn  correctly  *tale  tbe  conbaet.    See  es-  Sanderson  r.  GraTea,  10  L.  B.  Ex.  SSI 

pedally  Langddl'*  Cases  on  Sales,  Index,  But  tbeie  may  be  a  waiver  of  exact  per- 

pp.  1036,  1090 ;    Butler   r.  Thomson,  9S  fonnanoe  and  an  agreemnnt  for  a  snbati- 

U.  8.  413 ;  Thompson  s.  Gardiner,  npra ;  tnied  perfermance,  a»d  then  a  Ikllura  a* 

Newberry  e.  Wall,  84  N.  T.  6T4.     The  to  tbe  latter,  and  a*  to  that  only,  wfll  be  a 

memorandum  must  be  a  correct  state-  breach  of  the  origin^  contneL   Biekman 

ment  of  all  the  material  tern*  of  the  con-  d.  Baynes,  10  L.  R.  C.P.  GOS;  PUrlna  e. 

tract,  and   oral  teetlnony  U  admUsible  Downing,  1  C.  P.  D.  390;  Leather  CMi 

to  show  that  It  is  not    (Parties)  Sale  n.  Co.  ■>.  Hteroaimua,  10  L.  R.  Q.  B.  14a 

Lambert,  18  L.  R.  Bq.  1 ;  Potter  v.  Duf-  See  Tyers  v.  P-mr'B'*.  ftc  Iron  Ca,  10 

fleld,  IS  L.  R.  Bq.  4;  Doni^Km  e.  Feo-  L.  R.  Ex.  ISGl 
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vendee  the  entire  property  in  the  whole  without  payment,  was  a 
point  much  debated  in  Santon  v,  Me^er,  (o)  and  left  undecided 
hj  the  court.  It  was  held,  in  that  case,  not  to  amount  to  such  a 
delivery,  provided  any  other  act  was  necessary  to  precede  pay- 
ment or  delivery  of  the  residue ;  but  if  everything  to  be  done  on 
the  part  of  the  vendor  be  completed,  a  delivery  of  a  part  of  a  cargo 
or  a  lot  of  goods  has,  under  certain  circumstanoee,  been  considered 
a  delivery  of  the  whole,  so  as  to  vest  tiie  property,  (d) 
*  To  constitute  a  part  acceptance,  so  as  to  take  the  case  *  496 
out  of  the  statute,  there  must  have  been  snch  a  dealing  on 
the  part  of  the  purchaser  aa  to  deprive  bim  of  any  right  to  object 
to  the  quantity  of  the  goods,  or  to  depiive  the  seller  of  his  right 
of  lien.  But  the  facts  »nd  circumstances  which  may  amount 
to  an  acceptance  of  part  of  the  goods  sold  has  been  a  fruitful 
source  of  discussion,  and  subtle  distinctions  have  been  raised  and 
adopted,  (a) 

npoa  any  ipedal  promiie  to  aniirer  out  of  hii  otrii  Mtate ;  or  to  chuge  tin 
dafendant  apon  taj  ■padal  promiu  to  aBiirer  for  lb*  debt*,  default,  or  iiiiicat>- 
rlage  at  another ;  or  to  charge  an;  pancai  opon  an  agTMiaent  made  in  con. 
■idenition  of  marriage;  or  npon  tmj  oonUact  or  tale  of  hodt,  or  anj  Intereet 
ia  or  ooncemiog  tban;  or  npon  any  agrsement  not  to  be  performed  within  a 
year,  anleet  the  sgreeDieiit,  or  eoine  doM  thereof,  be  in  writing,  elgned,  Ac 
The  Cth  anil  0th  mpflj  to  deTitee  of  land. 
Tlie  Tth,  eth,  and  9th  apply  to  declaration*  aod  aulgDmanta  of  traata,  which  are 

required  lo  be  hi  writing,  except  implied  tmiti. 
llie  10th  gitet  a  remedy  agalnit  the  landi  of  umtm  gut  Inut. 
Tbe  lltb  relieve*  heir*  from  liabiUtiea  out  of  their  own  estate*. 
The  iHth  regulate*  pur  aunr  dm. 

The  ISlh,  14lh,  16th,  and  10th  aectloui  apply  to  jndgmenti  and  ezecothnw. 
Tbe  ITth  enacU  that  no  contract  for  the  *ale  of  good*  of  £10,  and  upward*,  thUi  be 
good,  nnlei*  the  buyer  aocept*  part  of  the  good*  told,  and  actually  recetvea  the 
Mune,  or  gire*  *ometbiDg  In  eameat  to  bind  the  bargain,  or  In  part  payment ;  or 
•ome  note  or  raemoraadnm  in  writing,  of  the  bargain,  be  made  and  algned,  Ac 
The  intention  waa  to  comprehend  within  tbe  ith  and  17th  lection*  tbe  inbject- 
matler  of  every  parol  contract,  of  which  UDcerCaln^  in  tbe  term*  wa*  Ukely  to  pro- 
duce perjury.     In  Scotland,  France,  Holland,  Ac.,  there  la  no  inch  proTl*ion  a*  the 
£ngU*h  ttatute  of  fraud*,  and  *alet  of  good*  may  be  e»tabll*bed  by  panil  proof,  though 
In  f  ranee,  vuii  laUtadinarlBD  proof  I*  e*peolally  applicable  to  mercantile  ca*e*.    Hr. 
Bell  queitton*  the  tuperior  policy  or  *afety  of  the  *ttlct  rule  of  eridence  reqnircd  by 
the  English  ttatute  of  fhtud*.    Bell  on  the  Contract  of  Bale,  £dln.  18U,  p.  aS-TSL 
(e)  e  Ea*t,  614. 

{d\  Slnbey  v.  Heyward,  3  H.  BL  £04;  Hammond  v.  Andanon,  4  Bo*,  t  P.  W; 
Band*  v.  Taylor,  6  John*.  896 ;  Parke,  J.,  in  Smith  v.  SnnnaD,  9  B.  4  C.  661.  If  an 
entire  contract  be  partially  within  the  etatote  of  band*,  the  whole  1*  void,  for  an 
entire  agreement  cannot  be  eepanted.    Cbater  t>.  Beckett,  7  T.  B.  201. 

(d)  In  Scotland,  it  ha*  been  held  that  where  tbe  commodity,  like  a  cargo  of  gnUn, 
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The  vendee  cannot  take  the  goods,  notwithstaDdii^  eanwrt  be 
given,  without  payment.  Eametit  ia  only  one  mode  of  iHiidii^ 
the  bargain,  and  giving  to  the  buyer  a  right  to  the  goods  npon 
payment ;  (()  and  if  he  does  not  come  in  a  reasonal>le  time  after 
request,  and  pay  for  and  take  tiie  goods,  the  contract  is  dissolved, 
and  the  vendor  is  at  liberty  to  sell  the  goods  to  another  person.  («} 
If  anything  remains  to  l>e  done,  as  between  the  seller  and  the 
buyer,  before  the  goods  are  to  be  delivered,  a  present  right  al 

property  does  not  attach  in  the  buyer.  This  is  a  well  eatab- 
*496    lished  principle  *in  the  doctrine  of  sales,  (a)     But  when 

everything  is  done  by  the  seller,  even  as  to  parcel  of  the 
quantity  sold,  to  put  the  goods  in  a  deliverable  state,  the  property, 
and  consequently  the  risk  of  that  parcel,  passes  to  the  buyer ;  and 
as  to  so  much  of  the  entire  quantity  aa  requires  further  acts  to  be 
done  on  the  part  of  the  seller,  the  property  and  the  risk  remain 
with  the  seller,  (i)  The  goods  sold  must  be  ascertained,  des%- 
nated,  and  separated  from  the  stock  or  quantity  with  which  tfaej 

nqniras  k  i>Mneled  Goone  of  d^*Bi7,  and  part  0^7  had  been  driiTend,  tbe  ledda^ 
BndeliTered  in  point  of  bet,  vaa  not  to  be  damned  ddvered  in  point  at  !■«,  ao  u  to 
exempt  i(  from  the  creditara  of  Ifae  aeOer.  Ctdlina  a.  Ifarqnii'*  Creditora,  1  Bell'a 
Comm.  1T8,  n.  Bat  Mr.  Bdl  aeema  lo  think,  the  BbcU«Ii  dtdaiant,  died  in  Uw  pra- 
ceding  note,  MOtain  the  better  law. 

(b)  Earned  ie  a  token  or  pledge  pMwnglxtBixn  Ow  pnrtiei  hj  way  rf  cridence  er 
ntiAcation  oftbe  tale.  lb  eOcacj  waa  recogiriaed  in  Ae  drO  hw  (Int.  3.  24) ;  and 
it  waa  in  nae  in  ibe  earij  agea  of  the  BnglMi  law,  aa  a  nwni  at  binding  ibe  partim 
and  completing  tbe  mk.  GlanriHe,  b.  10.C.  M;  Bncloa,b.  %c.S7.  {See  Henkm- 
rap  r.  Ctaftoo,  7  Taont  G9T.]  It  i«  mentioBed  in  Ibe  atatntc  at  (nnda,  and  in  tba 
Frendi  Code,  M  an  effldent  act;  bnt  it  baa  fallen  into  jwrj  general  dtnne  in  modnn 
timea,  and  a«inia  iBllier  to  be  asited  to  Ifae  inauueia  at  airaple  and  unlettered  agca, 
bcfon  Ifae  intnidaction  of  writing,  tfaan  to  tfae  more  predae  and  accnrate  habita  of 
dealing  at  tbe  fwaent  day.    It  baa  been  onutted  in  the  New  Tork  Reviaad  Statstaa. 

(r)  Lwigfiwl  B.  THa-,  I  Salk.  IIS ;  Goodall  r.  SkeHon;  8  H.  BL  3I&  In  Grearm 
V.  Aahlin,  3  Campb.  ^6,  Lotd  Kllenbannigfa  denied  tfae  rigbt  cf  the  td^  in  aadi  a 
laae  to  pat  an  end  to  Ibe  coamct.  It  was  fadd  in  SeS  r.  CbrTec.  1  Bailey  (S.  C), 
68T,  that  if  time  and  plaee  for  delivoy  be  appointed,  and  the  pnrdiaaer  doea  not 
MUnd,  or  alter  to  pay.  tba  Ttndor  taaj  raadad  tba  contract,  eTeaaongfa  be  badpra- 
vioMly  laeaivcd  part  of  Ifae  parf  bw  moniy. 

(a)  HaiMB*.  Meyer,  C  Bart.  814;  Wiifaen  >l  Lyat.  4  Oampfa.  337 ;  WaDan  >. 
&cada.l3  Eat,&a:  Bwk  a.  Davia.  3  Maale  4  &  tBT ;  Sbepley  (^  Il>*>,  S  TaanL 
eiT;  SmmODi  r.  Swift,  fiKACSSI;  MHoaaM  r.  Hewatt,  16  Johna.  S« ;  Banvtt 
*.  GoddBTd.3Maaon.lUi  Allmanr.  Da(ia.3Irad.(X.C.)12.  The  rale,  aa  drawn 
from  Ifae  oae  tt  WbitahemE  r.  FMat,  m  13  ^mt,  tit,  by  Mr.  Selwyn,  ia,  Ifaat  wbea 
gooda  are  told,  if  anytfaing  rcmaina  to  he  daac  on  tha  part  of  tbe  icUer.  aa  b«tatm 
Um  and  tba  buyer,  to  aaKftaia  tfaa  jaioe,  qaantily,  or  indiTidBd^  at  tfae  gooda 
bafora  deUveiT.  a  rigbt  at  pti^erty  does  not  attach  in  tfae  bayer. 

(1)  B^B».  MiMett.  n  Eaal,310;  BMdnM  r.  Brava,  Newfboiidlaikd.  SO. 
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are  mixed,  before  the  property  can  pass,  (e}  It  is  a  fundamental 
principle,  pervading  everywhere  the  doctrine  of  salea  of  chatteLj, 
that  if  the  goods  of  different  value  be  sold  in  bulk,  and  not  sepa- 
rately, and  for  a  single  price,  or  per  avernonem,  in  tlie  language 
of  the  civilians,  the  sale  ia  perfect,  and  the  risk  with  the  buyer ; 
but  if  they  be  sold  by  number,  weight,  or  meauure,  the  sale  ia  in- 
complete, and  the  risk  conlinueB  with  the  seller,  until  the  specific 
property  be  separated  and  identified,  (d) 

(8.)  Of  Condition  attached  to  Delivery.  —  Where  no  time  ia 
agreed  on  for  payment,  it  is  understood  to  be  a  ca»h  sale,  and  the 
payment  and  the  delivery  are  immediate  and  concurrent  acts, 
and  the  vendor  may  refuse  to  deliver  without  payment,  and  if 
the  payment  be  not  immediately  made,  the  contract  becomes 
void,  (e)  If  he  does  deliver  freely  and  absolutely,  and  without 
any  fraudulent  contrivance  on  the  part  of  the  vendee  to  obtain 
possession,  and  without  exacting  or  expecting  simultaneous  pay- 
ment, there  are  a  confidence  and  credit  bestowed,  and  the  prece^ 
dent  condition  of  payment  is  waived,  and  the  right  of  property 
passes.  (/)  This  rule  is  understood  not  to  apply  to  cases 
where  payment  is  expected  •  simultaneously  with  delivery,  •  497 
and  ia  omitted,  evaded,  or  refused,  by  the  vendee,  on  get- 
ting the  goods  under  bis  control ;  for  the  delivery  in  such  case  is 
merely  conditional,  and  the  non-payment  would  be  an  act  of 
fraud,  entering  into  the  original  agreement,  which  would  render 
'  the  whole  contract  void,  and  the  seller  would  have  a  right  in- 
stantly to  reclum  the  goods,  (a)    The  obtaining  goods  upon  false 

(e)  AiuteD  D.  CrsTeii,  i  Taunt  M4;  White  v.  WUki,  6  id.  ITS;  Oatwater  n. 
Dodge.  T  CoweD,  86;  WocMb  v.  M'Om,  T  Ohio,  128. 

id)  Tinniiu'tComm.  in'Init  8.84.  S,  iec4;  Dig.  18.  1.  S6,  8;  Pothier  TralM  dn 
Contntde  Vent«,  n.  808;  Code  Napoleon,  n.  158B;  CItII  Code  of  LonUiaoft,  art 
2488 ;  Zagurj  d.  Furneli,  2  Campb.  240 ;  Rlminoiii  p.  Swift,  6  B.  &  C.  867 ;  Derane  v. 
Fennel,  S  Ired.  [N.  C.)  86.  By  the  English  lUtute  of  6  &  8  Wm.  IV.  e.  88,  new  pro- 
TiaJoni  ware  introduced  for  verifying  and  adjusting  the  itandard  modeli  of  weights 
and  mMiotea.  The  Wlncheater  buihel  and  all  other  local  meaaurei  were  abollihed, 
and  heaped  meuurei  were  aboUahed,  and  the  ttone  weight  wu  regulated  at  fourteen 
•landard  poonda  aToirdupoli,  and  a  hundred  weight  at  eight  inch  itonei,  and  a  ton 
at  twenty  inch  hnndred  weight,  and  no  one  wa«  allowed  to  >ell  bj  any  other  weigbta 
or  meaanrei  than  the  imperial  weight!  and  meainrea  preecribed  by  the  act. 

(<)  Comyni'a  Dig.  Ht  Agreement,  B.  8 ;  Bell  on  the  Contract  of  Sale,  Edlu.  1844, 
pp.  90, 21.     [But  tee  492,  n.  I,  (A).) 

(/)  Haiwell  B.  Hunt,  dted  bf  BaBer,  J.,  In  6  T.  R.  281 ;  Harrii  t.  Smith,  8  Serg. 
&B.  20;  Cliapman  c.  Lctbrop,  SCowen,  110,  a.  p.  1  Denio,  G1. 

(o)  Leeaom  v.  PIdlipi,  1  Teate*.  620;  Harria  v.  Smith,  8  Serg.  ft  a  90;  Palmer 
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pretences  under  color  of  purchasing  them  does  not  change  the 
property.  (£)  If  it  was  even  a  cooditioQ  of  the  contract,  that  the 
seller  was  to  receive,  upon  delivervi  a  note,  or  securily  for  pay- 
ment at  another  time,  he  may  dispense  with  that  oonditioo,  and 
it  will  be  deemed  waired  by  a  voluntsty  and  absolute  delivety, 
withont  a  oonoorrent  demand  of  the  security,  (e)  But  if  the 
delivery  in  that  case  be  accompanied  with  a  declaration  on  llie 
part  of  the  seller,  that  he  should  not  cou^der  the  goods  as  sold 
until  the  security  be  given,  or  if  that  be  the  implied  understand- 
ing of  the  parties,  the  sale  is  conditional,  and  the  property  does 
not  pass  by  the  delivery,  as  between  the  original  parlies ;  thou^ 
aa  to  subsequent  bona  fide  purchasers  or  creditors  of  the  vendee, 
the  conclusion  might  be  difEerent.  (d)  Where  there  is  a  condi- 
tion precedent  attached  to  a  contract  of  sale  and  delivery,  the 
property  does  not  vest  in  the  vendee  on  delivery,  until  he  pei^ 
forma  the  condition,  or  the  seller  waives  it ;  and  the  right  con- 
tinues in  the  vendor,  even  agaiust  the  creditors  of  the  vendee,  (e) 
If  the  delivery  of  the  goods  precedes  for  a  short  lime  the  delivery 
of  the  note  to  be  given  for  the  price,  according  to  particular  usage 

in  that  species  of  dealing,  and  which  usage  is  known  to  the 
*  498    buyer,  the  case  falls  within  the  same  'principle,  and  the 

deliveiy  is  understood  to  be  conditional.  The  condition 
is  not  deemed  to  be  waived,  and  the  seller  will  have  a  right  in 
equity  to  consider  the  goods  aa  held  in  trust  for  him,  until  tho 

«,  Hud,  lSJohti«.4Sl:  BainbridgSB.  CkldweU,  4Duu(K5.),  SIS.  ApwdMMri 
good*  with  »  prvconcelved  dwign  aot  ta  fmj  tor  them  U  a  fraud,  ud  will  STt^  tba 
Mle.  Mo  tllla  pauei  to  tb*  veadae.  Earl  of  Bristol  e.  Wilimore,  1  B.  ft  C.  614; 
Boot  V.  PrtBoh,  18  Wend.  570;  Aib  o.  Putnam,  1  Hill  (N.  T.),  302;  miU  po*,  614, 
n.,aitd  iu(*,484i  Carre.  Hotalllng,  1  HUl,  811;  Kllby  e.  Wiboo.  By.  ft  Hoo.  ITS; 
Abbott  V.  Bairj,  S  Uoort,  98, 102. 

(t)  Hotdt  s.  Adami,  T  Taunt  69.    [Sae  824,  483,  n.  1.] 

(e)  ParoB  »■  Shadbolt,  1  Campb.  427 ;  Carirton  «.  Snmnw,  4  Pick  618 ;  Saddl  •■ 
Dmnlv,  e  id.  863. 

(d}  HuMey  a.  Thornton.  4  Hau.  406;  Uttnttm  c.  Baldwin,  17  Id.  006;  Corilea  r. 
Oardner,  S  Hall  (N.  T.J,  846 ;  Beevei  ir.  HarrU,  1  Bailoy  (S.  C.J,  563 ;  Lncy  ..  Baaij. 
B  N.  H.  206;  I*ron  v.  Da  AnnM,  12  Bob.  (La.)  69&  In  thU  lut  om,  after  nndi 
laanwd  dlHuulon,  It  wni  held  that  when  tbe  purchaMr  of  a  thing  aold  ba*  acqttind 
H  againat  the  tdier  a  right  to  demand  It,  tbe  lale  ii  mM  completo  ai  to  thiid  pttwnm 
until  the  price  b«  paid  and  poaMation  dellTered ;  and  if  neither  of  tbem  ba  doM,  a 
Mle  Id  good  faith  to  a  third  penon,  (btlowed  b;  payment  and  deliTei7,  vQl  be  good. 
Hw  tamady  for  the  flnt  pnrahaaet,  if  any.  U  by  an  actioa  « txtmpta  fat  damapa. 

(*)  BarrcU  «.  Pritohard.  3  Pick.  6U;  Biahop  e.  ShiUilo,  3  B.  ft  Aid.  SB(^  a.; 
8Mnt  «■  TVtor.  >  HiU  {N.  Y.),  836. 
[780] 


Z.J  by  Google 


LBCT.  ZZXIX.]  OF  POBaOKAL  FBOPBBTT.  *498 

vendee  performs  the  conditioD,  and  gives  the  note  with  seourilT' ; 
and  his  right  to  the  goods  will  be  good,  as  gainst  the  buyer  and 
bis  voluntary  assignee,  though  not  as  gainst  a  bona  fide  pur- 
diaser  from  the  vendee,  (a)  '    It  is  the  better  and  sounder  doo- 

(a)  Haggert;  o.  Palmer,  6  Jobm.  Ch.  487;  uid  (m  Lord  Seafbiih'!  Caw,  19  Vet. 
33S,  in  which  the  Tendor'i  lien  wm  oairfed  at  leut  eqaally  far ;  and  tee  abo  Whit- 
w«U  V.  ^mOBBt,  4  Pick.  44S;  Corlie*  «.  Qardnar,  2  HaU  (N.  T.),  346;  HhmbU  v. 
Hiiw,  22  Wend.  S6I,  and  lyWoU  v.  Babbett,  4  B£aton,  204,  to  the  ume  point  In 
the  caM  in  Halt,  six  daji  intervened  between  the  deliTerj  o(  the  goodi  and  tlia  call 
for  the  note ;  and  fn  the  laat  case  it  wai  lietd  that  if  on  a  aale  the  deliTsty  of  goodt 
b«  conditional,  and  the  Teador  aaacnta  to  a  qoalifled  dellvarj,  for  the  conreoleiMe  at 
the  Tendee,  and  with  the  undentanding  lliat  the  propeRy  it  not  to  pM*  abaolntely, 
nnleu  the  term*  of  lale  be  compLed  with,  the  Tender  in  that  vase  it  not  dcTetted  of 
hii  right  to  retake  the  good*.  Copland  d.  Botqnet,  i  Waah.  68S,  a.  r.  Bst  in  Hill* 
V.  Halloak,  2  Edw.  Cb.  662,  the  tale  at  auction  waa  on  appra*ed  note*,  and  the  gooda 
»«•  dell*er*d,  and  twentjr-flve  days  thereafter  the  rendee  &iied  and  aMigned  hit 
property.  A*  there  wa«  do  cuatom  prored  authoriiing  auch  a  deiaj,  the  title  waa 
held  to  be  completely  vetted  before  the  atalgument,  and  paaied  with  iL  The  role  In 
Canada  it,  that  if  good*  be  *old  fbr  CMh,  and  not  paid  for,  tbey  may  tie  followed  and 
dauned  in  an  action  of  rerendication.  If  bnmght  within  eight  d^«,  and  If  the  good* 
have  remained  in  the  »tale  in  which  they  were  delirered.  '  Aylwin  v.  HcNally, 
Stnart'i  Lower  Canada,  Ml. 

By  the  Code  of  Loniaisna,  art  SIM,  the  vendor  of  a  chattel  not  paid  Ibr  haa  a 

1  GmdUioaal  Sairt.  —  Wben  a  chattel  Hinchorn  n.  Canney,  98  Ma*«.  149  (com- 

bai  been  delivered  in  pnnuance  of  what  menting  on  New  Tork  caaei)  i  Ballard  t. 

b  called  above  a  tale  on  condition  piec»-  Borgett,  40  N.  T.  S14  (explaining  Wtit 

dent,  hot  more  properly,  according  to  b.  Oreea,  86K.  T.  6G6,  ••  acaeeof  chattel 

Orover,  J.,  fai  Ballard  k.  Borgett,  infin,  mortgage) ;  McNeil  v.  Tenth  N.  Buk  In 

an  executory  agreement  that  the  title  New  Toik,  66  Barb.  59,  08 ;  Hotchkiit  v. 

diall  paw  on  the  bsppening  of  Uie  atipn-  Hnat,  49  Me.  218 ;  Baker  o.  Hall,  16  Iowa, 

lated  event,  lacb  aa  the  payment  of  the  BT7 ;   Hart  t.  Carpenter,  34  Conn.  427; 

prtee,  the  title  of  the  vendor  b  preferred  Banter  c.   Warner,    1    Wla.    141.      8m 

tothatofafiiHii^fciDbfnirdiaaer.    Cog-  tbrtber.  Day  v.  BaaMtt,  103  Maaa.  446; 

gill  e.  Ilartlbrd  &  N.  H.  R.  R.,  8  Gray,  Crotnplan  v.  PrKtt,  106  Han.  366.  x^ 
646;    Sargent  v.  Metcalf,  G  Qray,  806; 


xt  The  doctrine  of  the  note  1*  fnrther  of  title  fktrther  than  mere  po*aeailoa  ar« 

■t^ported  b7  Marquette,  Ac.  Co.  r.  Jaf-  gtveo,  the  porefaaaer,  taking  on  the  faith 

fwy,  4B  Mich.  288 ;  Benner  a.  Puffer,  114  of  auch  tWuna,  may  get  a  good  tltU. 

Haai.  876;  Lewii  v.  McCabe,  49  Conn.  HoNeil  e.  Tenth  Nat  Bank,  46N.  T.  836; 

141;  QaUoway  >.   Week,  64  Wii.  604.  Moore  v.  Metroptditan,  Ac  Bank.  66  N. 

Sea  al*o  Cnody  v.  Lmdiay,  8  App.  Cat.  Y.  41 ;  Davla  v.  Bechitrin.  69  N.  Y.  440; 

460;  Taylor  i>.  H'Keand,  6  C.  P.  D.  868.  Leigh  Broi.  e.  Habile.  &&  By.  Ca,  6S 

But  tee  Cummingi  n.  Thomat  (Pa.,  1803),  Ala.  166, 178 ;  Wood't  App.,  93  PenD.  St 

18  B«p.fl06;  and  tile  rule  iiebaogedl^  879.    8o,  where  goodt  ware  totd  and  left 

it*lnleln*omeetatet,VanDnsoi's.Allta,  with  the  teller  to  nte  In  carryhig  en  hia 

90  in.   499;    Hervey  v.  Rhode    liland,  bntineea.    National  Mercantile  Bank  v. 

ia.  Work*.  03   TT,   8.  684;    Thorpe   e.  Hampeon,  6  Q.  B.  D.  177.     See  Halt  ». 

FOwtor,  GT  Iowa,  64L   Bnt  If  other  AidMa  Balt.6BIt.  H.27fl. 
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trine,  and  one  established  by  the  later  cases,  that  a  written 
agreement  to  deliver  by  a  certain  time  goods  sold,  cannot  be 
enlarged  aa  to  the  time  by  a  snbaeqnent  parol  agreement,  for  that 
would  contravene  the  statute  of  frauds,  by  makii^  the  right  aS 
action  or  the  agreement  to  rest  partly  in  writing  and  partly  by 
parol  only.  (A) 

(4.)  Bute  qf  the  Ciml  Law.  —  By  the  civil  htw,  the  right  of 
property  was  not  vested  in  the  purchaser  without  delivery ;  nor 
even  by  delivery,  without  payment  of  the  price,  unless  the  goods 
were  sold  on  a  credit,  (e)  The  risk  of  the  goods  was,  neverthe- 
less, thrown  on  tlie  buyer,  before  delivery,  and  as  &oon  as  the 
contract  of  sale  was  completed,  even  though  the  title  was  still  in 
the  vendor.  Pericnlum  rei  venditn,  nondum  traditie,  est  empto- 
ris.  (d)  Pothier  endeavors  to  vindicate  this  principle  of  the  civil 
law,  in  answer  to  the  objections  of  Pufiendovf,  Barbeyrac,  and 
others,  who  iusisted  that  the  civil  law  in  this  respect  was  not 
founded  on  principles  of  natural  justice,  (e)    We  think  the  ocnn- 

preference  tor  the  price  otst  other  ci«diton  of  tbe  vendee,  whether  the  eale  wm 
made  on  credit  or  without.  If  the  preperQr  renuUn*  in  the  poneadoa  of  the  pmduNr, 
And  the  priTitege  eii«ta,  tfaoogfa  the  vendor  hai  taken  *  note  from  the  bajer.  Thk 
prirllege  1*  eitingniihtd  bj  the  deitmction  of  the  thing  lold ;  bnt  it  ii  held  that  If 
the  vendee  mU*  the  goodi  before  he  hu  paid  for  them,  the  money  doe  bj  the  neoed 
vendee  will  repreaent  the  gooda,  and  the  flrat  vendor*!  privilege  wtU  attach  tbereoo. 
Martin,  J.,  !n  Tharer  v.  Ooodale.  i  La.  SS2. 

(ft)  Goa*  V.  Lord  Kugent,  5  B.  &  Ad.  68;  Stowell  v.  Boblnaon,  8  Biog.  H.  C  8%; 
Harvey  v.  Orabham,  6  Ad.  &  El.  61. 

(c)  ItMt  2.1.41;  lb.  8.  24.  S;  Code,  lib.  3,  Ut-S.  1.  30;  Dig,  18.  1.  19;  Bynk. 
Qnmt  Jnr.  Priv.  lib.  8,  e,  16;  Fothler,  TnXtt  da  Coetratde  Tente,  n.  822;  ik 
Tr*lt<  de  la  Propri^t^,  part  prem.  c.  S,  art  288,  2ti ;  DomaC,  b.  4.  tit.  (k  aec  8,  art.  3. 
Thb  la  elao  the  rule  In  the  ScoU  Uw.  Bell'a  Prindplei  of  the  Lawi  of  Scotland,  Id 
•d.  28.    Betbre  detlverj,  the  vendee  haa  onlj  the  jtu  ad  rcn,  and  not  thej'w  n  re. 

(if)  IiMt.  8.  24.  8 ;  bat  the  teller  waa  neverthelea*  bonnd  to  protect  the  proper^ 
nntn  the  delivery.  lb.  3,  34.  S ;  Pothier,  Traits  da  Contnt  de  Tente,  pa»  3,  e.  I, 
aec  1,  art.  8. 

(<)  Hrinecdni,  In  hU  excellent  treatlae  on  the  Uw  of  nature,  laya  that  the  riak  of 
the  thing  porchaaed,  after  the  bargi^n  la  completed,  though  without  deliveij,  oi^t 
to  lUl  on  the  buyer,  In  caaes  free  from  fault  or  delay  on  tite  part  of  the  aeHer,  fioa 
enplorjvrt  mattinB  lint  Iraditumt  lit  damiiuu.  Jur.  Nat  et  Gentium,  b.  l,c.  13,  aec  353. 
The  Code  Napoleon,  n.  16S3,  haa  dropped  the  rule  of  the  uivil,  and  fUlowed  that  of 
the  EnglUh  common  law ;  and  it  hold*  that  the  property  paiaei  to  the  bnyer  aa  aoon 
aa  the  nle  ii  perfected,  withont  either  delivery  or  payment.  Tiw  Civil  Code  of 
Lonlatana.  art.  3481,  fbllowa  Um  worda  of  the  Code  Napoleon.  In  the  caae  of  ftteade 
0.  Smith,  16  Conn.  866-366,  Mr.  Jnatloe  Btorra  haa  given  a  aaeciDet,  eotrect.  and 
)eanied  view  of  the  eommon  and  dvU  law  on  the  aubject  of  the  delivery  or  ■mm- 
delivery  of  the  article  told,  or  the  effloaoy  of  the  oontract  of  aale. 

The  contract  of  aale,  aa  regulated  by  the  olvU  law,  ia  examined  and  diacDMed  at 
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mon  law  very  reasonably  fixes  the  risk  vhere  the  tiUe 
resides;  and  when  the  bargain  *is  made  and  rendered  bind-  *  499 
iog  hj  ^fing  earnest,  or  by  part  payment,  or  part  delivery, 
or  by  a  compliance  with  the  requioitiomi  of  the  statute  of  frauds, 
the  property,  and  with  it  the  risk,  attach  to  the  purchaser.  But 
Plough  the  seller  has  parted  with  the  title,  he  may  retain  posses- 
sion until  payment ;  and  he  has  even  the  equitable  right  of  stop- 
p^e  in  tratuittt,  in  the  case  of  the  insolvency  of  the  purchaser  ; 
Hnd  that  right  assumes  that  the  vendor  has  devested  himself  of 
the  l^al  title,  and  that  tUe  property  has  passed  to  the  vendee, 
while  the  actual  possesuon  is  in  some  third  person  in  its  transit 
to  the  vendee. 

(6.)  Ihliverj/  to  Agent,  —  Delivery  of  goods  to  a  servant  or 
f^ent  of  the  purchaser,  (a)  or  to  a  carrier  or  master  of  a  vessel, 
when  they  are  to  be  sent  by  a  carrier  or  by  water,  is  equivalent 
to  delivery  to  the  purchaser ;  and  the  property,  with  the  oorre- 
spondent  risk,  immediately  vests  in  the  pni-chaser,  suhject  to  the 
vendor's  right  of  stoppage  m  trantUu.  (fi)  '  A  delivery  by  the 
oDusignor  of  goods  on  board  of  a  ship,  chartered  by  the  consignee, 
is  a  delivery  to  the  consignee  ;  (e)  and  the  rule  is  the  same,  if 
they  were  pat  on  board  a  general  ship  for  the  consignee,  ((f)  The 
effect  of  a  oonsigiiment  of  goods  by  a  bill  of  lading  is  to  vest  the 
property  in  the  consignee.  A  delivery  to  any  general  carrier, 
where  there  are  do  specific  directions  out  of  the  ordinary  asage, 
is  a  constmctire  delivery  to  the  vendee  ;  and  the  role  is  Uie  ^me 
whether  the  goods  be  sent  from  one  inland  place  to  another,  or 

IttTKe,  with  loniid  Judgment  and  extenatre  uid  accurate  learning,  in  the  AtDcrfcan 
Jniiit,  No.  26,  for  April,  1885,  [liil.  219].  Fothler'i  elalnrnte  and  excellent  treatue 
on  the  contract  of  lale  (Traiti!  du  Contrat  de  Vente),  ia  founded  on  the  dTil  law,  ■■ 
illnttraled  bj  the  Frfiich  ciTillaiw,  and  adopted  and  regulated  bj  the  French  law. 
TtMillier  ha«  alao  written  largely  on  th«  law  of  contraota  (Drmt  CItH,  tI.  and  tIL)  a* 
•xiating  under  the  new  civil  coda ;  and  theat  two  diatingnialied  ciTiUana  are  equally 
admirable  fbr  their  logic  and  almplieltj. 

(n)  Leedt  ■>.  Wright,  3  Boi.  &  P.  320 ;  Diion  r.  Baldwin,  6  Eaat,  I7G. 

[b)  Eran*  ir.  Marlett,  1  Ld.  Bajm.  271 ;  Duttm  >.  Solomonaan,  8  Boa.  &  P,  682; 
Dawea  t>.  Feck,  B  T.  R.  .380;  Ludlowi  a.  Bowne  A  Eddj,  1  Johna.  16;  BuraoMril  v. 
Elder,  1  Blanej,  100;  Griffith  v.  Ingledew,  0  Serg.  A  R.  ^9;  King  v.  Mereditb, 
a  Campb.  639 ;  Copeland  ir.  Lewli,  2  Stark.  88. 

(c)  iDgUi  0.  Uiberwood,  1  Eaat,  616 ;  Fowler  v.  H'Taggart,  dted  ta  7  T.  B.  442 ; 
BohUingk  e.  In^i,  8  Eaat,  886. 

(i)  Coze  V.  Harden,  4  Eatt,  Sll ;  Brown  c.  Hodgenn,  3  Campb.  88;  Oroning  >. 
I,  6  Haale  4  a  180. 

>  PiM.  6U,  D.  1 ;  <Mlt.  4«B,  n.  1,  (a). 
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beyond  sea.  But  if  there  be  do  particular  mode  of  csrrugc 
specified,  and  no  particular  course  o£  dealing  between  the  par- 
ties, the  property  and  the  risk  remaia  with  the  vendor 
*  600  while  in  the  hands  of  the  oomtnon  curier.  (0)  *  The 
delivery  to  the  agent  must  be  so  perfect  as  to  create  a  te- 
KpoDsibility  on  the  part  of  the  ^ent  to  the  buyer ;  (a)  and  if  the 
goods  be  forwarded  by  water,  the  veador  ought  to  cause  Aem  to 
be  insured,  if  such  has  been  the  usage  ;  (b)  and  he  ought,  in  all 
cases,  to  inform  the  buyer,  with  due  diligence,  of  the  con^gnment 
and  delivery,  (r)  Until  the  party,  receiving  a  consignment  or 
remittance  made  on  account  of  the  consignor,  has  done  some  act 
recognizing  the  appropriation  of  it  to  a  particular  specified  po^ 
pose,  and  the  party  claiming  under  the  appropriation  has  signified 
his  acceptance  of  it,  bo  as  to  create  a  privity,  the  property  and  its 
proceeds  remain  at  the  risk  and  on  the  account  of  the  remitter 
or  owner,  (i) 

(6.)  Symbolical  Delivery.  —  Symbolical  delivery  will,  in  many 
cases,  be  sufficient  and  equivalent,  in  its  l^al  effects,  to  actoal 
delivery.  The  delivery  of  the  key  of  the  warehouse  in  whioh 
gooda  sold  are  deposited,  or  transferring  them  on  the  warehoase- 
man's  or  wharfinger's  book  to  the  name  of  the  buyer,  is  a  delivery 
sufficient  to  transfer  the  property,  (e)  So  the  delivery  of  the 
receipt  of  the  storekeeper  for  the  goods,  being  the  documentaiy 
evidence  of  the  title,  has  been  held  to  be  a  constructiTe  delivery 
of  the  goods.  (/)  There  may  be  a  symbolical  delivery  when  the 
thing  does  not  admit  of  actual  delivery.  The  delivery  must  be 
such  as  the  nature  of  the  case  admits,  (t/)     We  have  a  Bbiking 

(c)  CcwtM  V.  Chaplin,  2  Ode  ft  Da*.  (63. 

{a)  Bwikniaii  >.  Le*l,  8  Campb.  i\<.  If  the  Tmdor  take*  upon  hanaelf  lefaBir 
to  deliTcr  the  gooiti  to  tt>e  vetidee,  he  itandi  to  the  rkk ;  bnt  if  the  leodee  ordaia 
«  particnlar  mode  of  conTeTatna,  tfas  raador  ii  excMed.  Lord  Mairfeld,  im  Vala 
n.  Bayle,  Cowp.  2M ;  QaaAwjn  v.  Don^ai,  1  Cberaa,  Law  *  Sq.  (8.  C.)  171. 

[h)  Cothaj  V.  Tale,  S  Campb.  130. 

(e)  B«U  00  iha  Contract  of  Salo,  Bdin.  1B44,  p.  SB. 

(if)  Ttenuui  0.  Jackaon,  6  FMeTa,GaO;  WilUamt  ■.  Bmratt.  U  Eaat,t8S;  Gnat 
R  Antm,  8  Prioa,  S8,  >.  r.;  [Fleet  ■.  Patilin,  I..  B.  8  Q.  a  63S,H3;  L.S.4Q.  B. 
600,  612] 

(«)  Lotd  Hardwicke,  1  Atk.  171 ;  Lotd  Kaayoo,  7  T.  R.  171 ;  lEu^lM:  Har- 
iMati.Aitden(a,S  Campb.  MS;  Pothier,  TniMdaDNitdtFnf>M^a.lM;Di|. 
41.  !.«.«. 

(/}  W1kM«F(ntalDaKFaRto,6Jstaa.8U. 

(f )  L«d  KeoToi.  1  Baa^  IM. 
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iDBtance  of  tliia  in  the  Pandects,  (A)  where  the  delivery  of  vine 
ia  held  to  be  made  by  the  delivery  of  the  keys  of  the  wine  cellar ; 
and  the  consent  of  the  party  upon  the  spot  is  safficient  possession 
of  a  column  of  granite,  which,  by  its  we^bt  and  magnitude,  was 
not  BUBceptibla  of  any  other  deliveiy ;  and  possession 
*  was  taken  by  the  eyes  and  the  declared  intention.  In  *  501 
the  sale  of  a  ship,  or  goods  at  sea,  the  delivery  must  be 
symbolical,  by  the  delivery  of  the  documentary  proo&  of  Uie 
title  ;  and  the  delivery  of  the  grand  bill  of  sale  is  a  delivety  of 
the  ship  iteelf.  (a)  A  bill  of  sale  of  timber,  and  materials  of 
great  bulk  lying  on  the  banks  of  a  oanal,  or  marking  the  timber, 
has  been  held  to  be  a  delivery  sufficient  to  make  the  posseaeioik 
follow  the  right.  It  was  as  complete  a  delivery  and  possession 
as  the  sabject-matter  reasonably  admitted,  (by  Taking  a  bill  of 
parcels  and  an  order  from  the  vendor  on  the  storekeeper  for  the 
goods,  Knd  going  and  marking  them  with  the  initials  ot  one's 
name,  has  been  held  a  delivery.  (<;}  Taking  a  bill  of  parcels,  and 
the  order  on  the  warehouseman,  and  paying  the  price  has  been 
held  to  be  a  complete  and  eseonted  contract,  so  as  to  pass  the 
property  and  the  risk  of  the  articles  sold,  (d)  The  mere  oommn- 
nication  of  the  vendor's  order  on  a  wharfinger  or  warehouseman 
for  delivery,  and  assented  to  by  him,  paaees  the  property  to  the 
vendee.  («)  Even  the  change  of  mark  on  bales  of  goods  in 
a  warehouse,  by  direction  of  the  parties,  has  been  held  to  operate 
ns  an  actual  delivery  of  the  gooda.  (/)    A  delivery  of  part  of  s 

Ih)  Dig.  41.  8.  1.  31. 

(o)  Atkuwon  *.  HadDK,  2  T.  R.  4ae.    [See  49%  d.  1,  (a).) 

(ft)  Hraton  D.  Moo^,  T  T.  R.  07  j  Stoveld  v.  Hu^w,  14  Eiit,  SD8.  Tlderi  tMbM 
tndltH  quu  emptor  ilgnMteL  Dig.  18.  6.  14.  1.  If  Che  vendee  be  atnadj  fn  po*- 
■enlon  of  the  goodi,  lAe  *ale  te  hhn  by  kgreement  of  ttie  putiei  If  oomi^te  by  the 
muent  of  the  TendDr,  without  any  other  ttuin  eonatrnetire  delivery  (  fbr  he  ba*  poe- 
KMfam,  In  face  alrrady.  Inat  S.  1.  48 ;  Carter  o.  WiUard,  16  Pick.  6,  7 ;  Bhnrtlell 
e.  Wllbui],  ib,  210 ;  and  if^the  gooda  told  be  In  the  ciutody  of  a  third  party  for  tba 
vendor,  a  nodoe  to  him  by  the  partiea  ii  a  good  conitractiTe  delivery,  Tnxwortti  v. 
Hoore,  9  Pick.  S47  ;  Carter  tr.  Willud,  IS  id.  1. 

(c)  HoUhiKiwoTth  V.  Napier,  8  Calnei,  182.  A  mere  deliverj  of  a  bQl  irf  puceh> 
without  mot«,  ii  not  a  nifllclent  deHveiy  of  the  goods  to  prevent  the  attadrnwiit  ot 
them  at  the  initance  of  a  creditor  of  vendor  Lufemr  v.  Sumner,  IT  Ham.  110 ; 
Cwter  V.  WHIard,  10  Pick.  1. 

(if)  PteaMuite  v.  Pndleton,  6  Baud.  47a 

(s)  Lneae  ir.  Dorrien,  7  TannL  378 ;  Searle  e.  Reevee,  3  Eip.  BOS ;  Bentall  v.  Bun, 
S  B. «  C.  ti& 

(/)  Lord  EHenborongfa,  14  Eeat,  SIS.  The  lelectlng  and  marking  of  iheep.  In 
At  pomwlop  of  B.,  who  it  deelred  to  retahi  paeaeialM)  of  [hem  for  the  vendee,  waa 
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parcel  of  articles  selected  and  purcliaaed  nitlmut  any  objection 
at  the  time  as  to  the  delivery  of  the  residue,  takes  the  case  out 
of  the  statute  of  frauds  as  to  the  whole  of  the  goods  so  par- 
chased,  (j)  The  case  would  be  different  if  the  purchaser  paid 
for  the  articles  delivered,  aud  left  the  residue  undelivered  and 
wholly  unpaid  for.  (K)  If  the  vendor  takes  the  vendee  witliin 
sight  of  ponderous  articles,  such  as  1<^  Ijiug  within  a  boom,  and 
shows  them  to  him,  it  amounts  to  a  delivery,  though  the  vendee 

should  suffer  them  to  lie  within  the  boom,  as  is  usual  witli 
*  502  such  property,  *  until  he  have  occasion  to  nse  them,  {a) 

Delivery  of  a  sample  lias  been  sufficient  to  transfer  the 
.property,  when  the  goods  could  not  be  actually  delivered  until 
the  seller  had  paid  the  duties ;  that  fact  being  known  and  under- 
stood at  the  time,  aud  when  the  buyer  accepted  of  the  sample  as 
part  of  the  quantity  purchased,  (i)  The  delivery  must  always  be 
according  to  the  subject-matter  of  the  delivery,  and  the  property 
must  be  placed  under  the  control  and  power  of  the  vendee,  (e) 

Cutting  off  the  spills  of  wine  casks,  and  marking  the  initials  of 
the  purchaser's  name  on  them,  has  been  held  an  incipient  deliv- 
ery, sufficient  to  take  the  case  out  of  the  statute.  ((2)  So  if  the 
purchaser  deal  with  the  commodity  as  if  it  were  in  bis  actual 
possession,  this  has  been  held  to  supersede  the  necessity  of  proof 
of  actual  delivery,  (e)  Where  a  purchaser  at  the  merchaut's 
shop  marked  the  goods  which  he  approved  of,  aud  laid  them  aside 

held  to  be  n  ■nfflclent  deUveiy  to  CMnplete  the  tale  and  pan  the  propenj.  Bante/ 
v.  Browii,  2  Vt.  S71 ;  1  Bell,  Corara.  176 ;  Campbell  c.  Barry,  ib.  The  TeRnont  and 
the  Scntuh  dediiona  were  lonndcd  on  the  same  clrcumitaDcei. 

(?)  Slubey  r.  Hefward,  2  H.  Bl.  609 ;  Baliiey  e.  Parker,  2  B.  &  C.  37 ;  EUioU  r. 
Thonui,  S  H.  A  W.  170 ;  Milli  v.  Hunt,  ao  Wend.  4S1.  Delfrerj  of  part  ot  goodi. 
■old  for  the  wbole,  applies  to  all  the  good*  embraced  by  the  contract  of  lale.  altboa^ 
they  happen  to  be  acattered  in  different  and  distant  place*.  ShwtleS  v.  Willard,  10 
nek.  202, 210, 211. 

{k)  Walworth,  Ch.,  in  Hills  v.  Hunt,  SO  Wend.  431. 

(a)  Jewett  v.  Warren,  12  Mass.  800,  s.  r. ;  Shlndler  v.  Hooston,  1  Dailo,  4S ;  [m- 
rerted  1  Comst  261 ;  orM,  492,  n.  1,  (a),  adjinea.^ 

(b)  Hinde  v.  Whitehonoe,  T  East,  668.  Bat  Kcnenll]-,  as  a  sabstltnte  tat  •etoal  or 
constmcllTe  deliTer?,  the  taking  of  samples  has  no  effect.  Hill  ti.  Bncbaoan,  dt«d 
in  a  note  to  1  Bell,  Comm.  \Wi. 

(c)  8  IT.  H.  318.  Incorporeal  rights  are  not  sasceptible  of  actmd  driirerj,  and  a 
quaal  poasefsioD  Is  taken,  when  the  use  commences,  as  a  right  of  way.  Bo  tbe 
deliTerj  of  a  debt  or  chose  in  action  consists  in  the  assignment  of  It,  with  notiee. 
Potbler,  Traits  du  Droit  de  Fropri^t^,  nos.  214,  216. 

(d)  Anaeratm  «.  Soott,  1  Campb.  tSfi,  n. 

{<)  Chivlin  D.  Bogert,  1  East,  1B2 ;  Blankinsop  o.  CUyton,  1  Uoore,  82& 
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on  the  conater,  and  went  for  a  porter  to  remove  them,  without 
receiving  a  bill  of  paiceU,  or  atipulatiDg  a  time  of  payment,  or 
tendering  the  merobant's  note,  which  he  was  tn  offer  iu  payment, 
it  has  been  held,  that  the  property  in  the  goods  was  not  changed 
by  that  transaction.  (/)  Since  that  decision,  a  more  mlazed 
rule  has,  at  times,  been  adopted  ;  and  it  has  been  held,  that 
on  the  purchase  of  a  horse,  without  memotandum  payment 
*or  actual  delivery,  the  verbal  request  of  the  buyer  that  *508 
the  vendor  keep  the  horse  in  his  possession  for  a  special 
purpose,  and  the  consent  on  the  part  of  the  vendor,  amounted  to 
a  constructive  delivery,  su£Bcient  to  take  the  sale  out  of  the  stat- 
ute. (<z)  That  case  has  since  been  questioned,  as  carrying  the 
doctrine  of  constractive  delivery  to  the  utmost  verge  of  safety ; 
and  the  latter  cases  seem  to  have  resumed  a  stricter  doctrine,  and 
qualified  the  inference  to  be  drawn  fi'om  the  acts  of  the  buyer.' 
The  presumption  of  a  delivery  is  not  readily  allowed,  when  there 
has  been  none  in  fact ;  for  it  goes  to  deprive  the  seller  of  the  pos- 
session and  of  his  lien,  without  payment,  (ft)  The  purchase  of  a 
part  of  a  heap  of  grain,  or  of  other  goods  in  bulk,  if  the  same  be 
not  measured  off  and  separated  at  the  time,  is  not  valid,  even 
though  the  seller  afterwards  measured  it  off  and  set  it  apart  for 
the  vendee,  (c)  On  the  other  hand,  probity  in  dealing,  the  inters 
ests  of  commerce,  and  the  variety,  extent,  and  rapidity  of  circu- 
lation of  property,  which  it  has  introduced,  require  that  delivery 
should  frequently  be  presumed  from  circumstances ;  and  a  des- 
tination of  the  goods  by  the  vendor  to  the  use  of  the  vendee,  the 
marking  them,  or  making  them  up  to  be  delivered,  or  the  re- 
moving them  for  the  purpose  of  being  delivered,  may  all  entitle 
the  vendee  to  act  as  owner,  (d)  But  the  presumption  fails  when 
positive  evidence  contradicts  it,  as  in  the  case  of  a  refusal  on  the 

(/)  Datllfa  V.  lUtehEe,  1  DsIL  171.    So,  also,  to  the  imnie  point,  B«ider  v.  Parker, 
8B.AC.  87;  [s.  o.  3  Dow.  &  Ry.  220.] 

(b)  Elmore  o.  Stone,  1  Tannt.  468. 

{b}  TempMt  V.  Fitigersld,  S  B.  &  Aid.  B80 ;  Carter  p.  TooMaint,  9  id.  866 ;  Dole 
r.  Siimpton,  21  Piuk.  384. 

(c)  Howe  u.  Palmer,  8  B.  &  Aid.  821 ;  Salter  n.  Knox,  I  Bell,  Cooim.  181.  d.,  a.  r. ; 
Eagle  V.  Ek'lielbergcr,  9  Watte,  29.    See  ■Hpo,  496,  s.  p. 

(d)  Lord  LonghbaroDgh,  I   H.  Bt.  368;  1  Campb.  238;  Parker  ■>.  Donaldeon, 
2  Watia  &  S.  1. 

1  Bat  tM  492,  D.  1,  (a);  Sltnore  r.     caae*.    8eeaboEdaiii>.Dadlleld,  1<).B. 
Stone  ia  appraved  hj  the  later  EnglUh    802,  SOT. 
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p«rt  of  the  Tendor  to  part  with  tha  goods  until  payment ;  («) 
and  OD  the  part  of  the  vendee  to  take  the  gooda  when  in- 

•  604   flpected ;  (/)  •  or  the  delivery  he  of  a  sample  which  is  not 

part  of  the  bulk  of  the  commodity  sold.  The  good  sen»e  of 
the  doctnne  on  the  liiibject  would  seem  to  be,  that,  iu  order  to 
Hatisfy  the  statute,  there  must  be  u  delivery  of  the  good^i  by  the 
vendor,  with  an  intention  of  vesting  the  right  of  possession  id  the 
vendee,  and  an  actual  acceptance  by  the  vendee,  with  an  intention 
of  taking  possession  as  owner,  (a) 

If  the  subject-matter  of  the  contract  does  not  exist  mi  rerum 
natura,  at  the  time  of  the  contract,  bnt  remained  to  be  thereafter 
fabricated  out  of  raw  materials,  or  materials  not  put  together,  it 
is  consequently  incapiible  of  delivery,  and  not  within  the  statute 
of  frauds  ;  and  the  contract  is  valid  without  a  compliance  with 
ita  requisitions.  (6)  The  case  rests  entirely  on  contract,  and  no 
property  passes,  until  the  article  is  finished  and  delivered,  (e)  ^ 

(<)  Qoodall  c.  Skelton,  3  H.  Bl.  819, 

(/)  Kent  B.  Huikinion,  8  Bu*.  &  F.  23S.  The  deViTrrj  to  the  earner  will  not  oon- 
clude  tlie  vendee,  and  be  conatrued  into  an  actoal  acceptance  or  tlie  fcoodi,  ao  tong  aa 
the  vendee  reUini  the  right  of  inipection  npon  the  nltimate  delivery,  and  lo  object 
to  either  the  quantity  or  quality  of  the  Koodi.  Astey  v.  Emeiy,  4  Maule  A  S.  3M; 
Hanson  o.  ArmitaKe,  5  B.  &  Atd.  569. 

(a)  Phillipa  n.  Biitali,  2  B.  ft  C.  Gil. 

lb)  Tower*  v.  Oibome,  Sir.  G06;  Grovei  r.  Buck,  8  Uanie  ft  S.  178;  Littledale, 
J.,  in  Smith  B.  Sunnan,  0  B.  ft  C.  Ut ;  Hixer  r.  Howarth,  21  mck.  S06.  See  alM 
infra,  611,  n.  (c). 

(c)  Muckiow  0.  Manxes.  1  Taunt.  81g;  Atkinson  d.  Bell,  8  B.  ft  C.  3TT.  In  the 
Scotch  lav,  if  goods  be  purcliaMd  from  a  manufacturer,  before  lome  occcjaary 

'   WhtUAgrtimtiil$arKmA!ntlKSlaliaiL  hai  done  work  and  labor  which  cndain 

—  It  ii  now  wttlsd  that  a  contract  for  the  nothing  that  can  t>eco(ne  the  (ubject  of  ■ 

Bale  of  K°°^*  '■  °°^  without  the  itatute  sale,  the  par^  cannot  sue  for  good*  sold 

because  it  is  executory.    511,  n.  {d] ;  Pit-  and  deliTered.    Lee  n.  Griffin,  1  Beat  ft 

kin  V.  Noyes,  48  K.  H.  2H;  Edwards  d.  8.  272,  explaluing  Qay  v.  Tales,  1  H.  ft 

Grand  Trunk  B.  Co.,  48  Me.  379.     Win-  N.  73.     See  also  Har^II  r.  Mcani«,  1 

ship  D.  Bnaaid,  ft  Bich.  (S.  C.)  103,  may  Chandler  (Wis.),  271.    Kevertheleta  there 

perhaps  be  supported  on  tlie  principles  am    other   cases    approving   the    earlier 

stated  below  in  this  note.    In  a  case  of  adopted  teat,  whether  the  work  and  labor 

blerdatelhantlietrzt, the judgesiay that  are  of  ihe  essence  of  liie  contract.     In 

the  test  whether  a  contract  is  for  the  tale  New  Hampshire  it  is  snid  la  be  a  mixed 

of  goods,  or  for  work  and  labor,  is  whether  question  of  law  and  fact  for  the  juiy. 

It  be  such  that  when  carried  out  it  wilt  whether  tbe  oontraet  was  essentially  fcr 

result  Id  the  sale  of  a  chattel.    In  that  the  woA  and  labor,  ftc,  of  Ibe  party,  so 

COM  the  parly  caniMt  stie  for  work  and  flMtb*  waaboandUaucIt  tAptcfMre  the 

labor.    It,  on  the  other  bud,  tbe  party  arttda,  or  iriiMhtc  it  was  ■afaMuMUajr 
[  788  ] 
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If  the  buyer  nnreasonsbly  refunes  to  accept  of  the  article  sold, 
the  seller  ie  not  obliged  to  let  it  perish  on  his  hands,  and  run  the 
risk  of  the  solveDOj  of  the  buyer.  The  usage  on  the  neglect  or 
refusal  of  the  buyer  to  come  in  a  reasonable  time,  after  notice, 
and  pay  for  and  take  the  goods,  is  for  the  vendor  to  sell  the  same 
at  auction,  and  to  hold  the  buyer  reeponHtble  for  the  deficiency  in 
the  amount  of  sales,  {d) 

opention  ot  liis  Art  be  completed,  m  it  one  buy*  a  thip  on  tlie  ilock),  or  a  *«•«  in 
the  bands  of  ■  goldimith,  anSnlihed,  or  cotton  goods  upon  tbe  loom,  In  k  ilnta  of 
preparatioo,  aod  tbe  price  lo  be  pnid,  tliere  ia  held,  in  theie  cuei,  to  be  a  coaitruo- 
liTe  deliferj  tatOcieot  to  put  the  propertr;  and  thii  wu  the  doctrine  ot  the  ciril 
i«w.  1  Bell,  Comm.  176,  178.  This  may  be  Terj  reatnnable  doctrine ;  bat  the  Eng- 
iiih  rule,  according  to  the  cMe  in  Taunlon,  i«  more  itrict,  and  it  requirea  the  chattel 
to  bo  finiihed,  and  in  a  itate  for  deliTer;,  and  to  be  dfeliTerad,  according  to  tlie 
natare  of  tbe  caw,  to  change  the  pmpprCj.  In  Woofla  v.  Ruuel,  5  B.  &  Aid.  Bi2, 
C  J.  Abbott  laid  down  tlie  principle,  tliat  where  a  ihip  is  built  apon  special  contract, 
and  portions  of  tlie  prico  were  to  be  paid  acconling  to  tlie  progress  of  the  work, 
those  payments  appropriate  specifically  to  tlie  purcliaier  the  ressel  lo  tn  progress, 
and  Tset  the  properly  as  between  him  and  the  buMiier,  so  as  to  entitle  him  lo  inrist 
on  the  completion  of  that  very  vessel.  The  laiiie  principle  is  declared  in  the  Scots 
law.  Simpson  c.  Duncanson,  cited  In  Bell  on  the  Contract  of  Sale,  Edin.  1844,  p.  17. 
But  tbe  court  of  K.  B.,  in  Clark  t>.  Spence,  4  Ad.  t  El.  448,  admitled  with  reluctance 
tlie  anthority  for  this  new  principle,  and  said  that  the  general  and  prior  rule  of  law 
waa,  that,  under  a  contract  for  building  a  reasel,  or  anything  not  existing  in  specie 
at  the  time  ot  tlw  contract,  no  property  veited  in  the  purchaser  daring  the  progress 
of  the  work,  even  thongh  the  precise  mode  and  time  ot  payment  were  fixed,  nor 
until  the  thing  was  delivered,  or  ready  for  delivery,  and  approved  ot  by  the  pur- 
uhnaer;  and  th|t  the  pnrchaier  was  not  bonnd  to  deliver  the  identical  article,  If 
another  answered  (lie  specification  tn  the  contract.  The  court,  aevertheleis,  fol- 
lowed the  anthority  of  Woods  c.  Rusaell.  [See  further,  M'Bain  t>.  Wallace,  S  App. 
<;as.  G8S ;  Clsrkson  v.  Slevena,  106  C.  S.  505.)  In  Lunn  v.  Thoniton,  1  Han.,  Or.  &  So. 
870,  it  was  adjudged  that  personal  property,  not  belonging  to  the  grantor  or  vendor 
at  the  time  of  the  gmnt  or  bill  of  sale,  would  not  pais  by  it,  as  if  a  bill  of  sale  b« 
executed  of  goods  in  a  shop,  and  other  goods  be  afterwards  added  to  them  by  the 
Tender  to  give  effect  to  the  grant ;  the  grantor  must  ratlty  It  by  some  act  done  by 
hlra  after  be  has  acquired  the  property.  The  I4th  rule  In  Lord  Bacon's  Haxima  U 
to  tbe  same  effect. 

(if)  Sanda  v.  Taylor,  6  Johns.  SB5 :  Adams  c  Minick,  cited  In  5  Serg.  A  It.  89 ; 
Giraid  r.  Taggart,  ib.  19 ;  M'Combs  d.  M'Kennan.  2  Watts  &  S.  216 ;  (Hayden  n. 
Demeti,  53  N.  Y,  42S.]  Where  the  purchaser  refused  to  pay  for  a  thing  told  by  the 
•heriff  at  a  public  sale,  and  the  sheriff  resells  the  article  at  a  lower  price,  the  rule  ot 
damages  against  tbe  purchaser  is  the  difference  between  the  first  bid  and  the  second 
Mle,  for  that  is  the  lot*  actually  sustained,    Ijamkin  c.  Crawford,  8  Ala.  16S. 

for  the  sale  of  artlclea  which  he  might  R.  Co.,  48  Me.  STfl;  a.  0.  M  He.  IW; 

proeorebjpnrchaienrotherwise.  Pllkin  Rentch  v.  Long,  27  Hd.  18S;  post,  fill, 

•.  Noyw,  48  N.  H.  294,  fl04.    [See  Pre*-  n.  (J). 

epttir.Lodte,61N.R.M;]  day  B.Tate*,         Owoi,  UL|147;  D.  Ift&Ltl. 
1  H.  4IT.  T8;  Edward*  r.  Grud  Tmnk 
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*  505        •  (7.)  Place  of  Delivery.  —  The  place  of  delivery  is  fre- 

quently a  point  of  Gonsequence  in  the  construction  of  the 
contract  of  sale,  y' 

If  no  place  be  designated  hy  the  contract,  the  general  mle  is, 
that  the  articles  sold  are  to  be  delivered  at  the  place  where  thejr 
are  at  the  time  of  the  sale.  The  store  of  the  merchant,  the  shop 
of  the  manufacturer  or  mechanic,  and  the  farm  or  granary  of  the 
farmer,  at  which  the  commodities  sold  are  deposited  or  kept, 
must  be  the  place  where  the  demand  and  delivery  are  to  be 
made,  when  the  contract  is  to  pay  upon  demand,  and  is  ulent 
as  to  the  place.    This  appears  to  he  the  general  doctzine 

*  506    on  the  subject,  (a)    Pothier  *  distinguishes  between  con- 

fa)  Fothier,  TniU  dei  ObUg.  a.  512;  Traili!  do  Cootnit  de  Vmte,  no*.  46,  M, 
61, G2;  Code  Nmpoleon,  n.  lOCQ;  ToaiUer.  Droit  Qvil  Fnn^ku,  m  n.  90;  Cvril 
Code  at  Louiiiana,  art.  2169;  Adamt  s.  MiniEk  [uhi  ■•ipra],  L-ited  in  Whutoo'i  Dl|. 
of  Peim.  Cue*,  tit.  Vendor,  n.  TG;  Lobdell  d.  Hopkim,  6  Cowen,  fitO;  Chiponii'i 
E«W7  oa  the  Law  of  Contnctt,  20,  30 ;  Goodwin  v.  Holbrook.  4  Weed.  380. 

The  Code  Napoleon,  in  respect  to  tlie  conlmct  of  rale,  and  in  mpect  lo  all  other 
conlracta,  leemi  to  be,  in  a  great  dcBree,  a  concise  abriilgmeut  or  ■Dmmarjr  of  the 
writing*  of  Pothier.  ti.  Dupin,  in  a  dJueilation  prefixed  lo  the  edilioo  of  the 
woAi  of  Pothier,  pnblitlied  in  Parii  in  1B2T.  uvi.  that  three  foarthi  of  the  Code 
CiTil  hare  been  literall/  extracted  from  Pothier')  tteatites.  The  otilitj  of  the 
latter,  and  their  great  merit  in  learning,  penpicuity,  and  accnracj  of  illoatratioQ 
are  far  from  being  luperwded  or  eollpied  by  the  «ImplicitT,  preciaion,  and  Invvity 
of  tiie  code.  The  aid  of  the  French  dtiliant  of  the  former  nchool  faaa  been  fotmd 
u  indispenaable  aa  erer.  The  Code  Napoleon  and  Code  de  Commerce  deal  oolj 
Id  general  rule*  and  regolationi.  Thej  are  not  tufflcientlj  minnle  Ind  prorisional 
to  aolre,  without  judicial  dtacDMion,  Che  endless  qneation*  that  constantl;  arise  ia 
the  bniiness  of  life.  The  citation  of  adjudged  cases,  M.  Dnpin  sajs,  is  so  Tei7  c(hb- 
moD  in  the  French  courts,  that  titers  aeems  to  be  an  emulation  who  shall  cite  the 
most.  (Juriapnidence  ilea  Arrita,  Pref)  Between  the  jean  1800  and  1827,  there 
were  upwards  of  two  hundred  original  treatiaea  and  compendiama,  upon  diflerent 
Ullea  of  tlie  law,  published  in  Frani-e.  M.  Toullier  has  undertaken  a  oommentaij 
upon  the  French  Civil  Law,  according  to  the  oider  of  the  Code,  which  haa  already 
extended  lo  tweWe  Tidumes.  and  in  1889,  hi*  Droit  Cinl,  the  Sth  edition,  waa  pnb- 
Uahed  at  Paris  in  fifteen  Tolumea ;  and,  a*  E<r  a*  I  maj  be  permitted  to  Jndge,  tnm 
a  rerj  imperfect  knowledge  of  the  Frencli  law,  he  leemi  tn  rlTal  eren  Pothier  hfm- 
*elf  in  the  comprelienairenesi  of  his  plan,  and  In  the  felhsitj'  of  its  execution.  Im 
1844,  the  Coura  de  Droit  Franfais  snirant  le  Coda  GtU,  hy  H.  DnrMilon,  wa*  pob- 
liahed  at  Paris  In  twenij-two  volumaa. 

j"  iWiiwrj,  — The  tenn  "deliiery"  ia  nqoired  tn  the  peffor 

nnfortaiwlelj  used  In  aeTerat  diDprent  tract  of  sale.    The  last  ai 

senae* ;  >-  g-,  a*  equivalent  to  passing  of  proper  aenae  of  the  tmn. 

title,  to  BCtoal  receipt  under  the  statata  on  Sale,  K  674-070.  For  the  kcdobI  irii 

of  frauds,  to  tranafn'  of  poaaeaaion  to  de-  atatad  in  the  (axt,  «e  11     '      ~ 

feat  creditors,  and  to  the  acta  of  delirei7  |  STV  «  asf^ 
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tncts  for  a  thing  certaiD,  as  for  all  the  wine  of  the  vint^e 
of  the  vendor,  aud  a  contract  for  anything  indeterminate,  as  a 
pair  of  gloves,  a  certain  quantity  of  com,  wine,  &c.  In  the 
f<niner  case,  the  delivery  is  to  be  at  the  repository  where  the 
wine  was  at  the  time  of  the  contract ;  and  thia  is  reasonably  sup- 
posed to  be  the  understanding  of  the  parties,  as  the  pui-chaser 
would  then  be  able  to  see  that  he  had  the  whole  quantity  agree- 
ably to  the  contract.  In  the  latter  case,  the  property  is  to  be 
delivered  at  the  debtor's  place  of  residence,  uuleso  the  parties 
lived  near  each  other,  and  the  thing  be  portable ;  in  which  case 
the  place  of  payment  would  be  the  creditor's  residence,  (a)  The 
common  law  on  the  subject  of  the  delivery  of  specific  articles 
which  are  portable,  makes  a  distinction  between  the  contract  of 
sale,  and  the  contract  to  pay  a  debt  at  another  time  in  such  arti- 
cles. We  have  seen,  that  in  the  contract  of  sale,  the  delivery  is 
to  be  at  the  place  where  the  vendor  has  the  article  ;  but  in  the 
other  case,  the  weight  of  authority  would  seem  to  be  in  favor  of 
the  rule,  that  the  property  was  to  be  delivered  at  the  creditor's 
place  of  residence,  though  the  cases  on  the  subject  are  not  easily 
reconcilable  with  each  other. 

Lord  Coke  lays  down  the  rule,  (i)  that  if  the  contract  be  to 
deliver  specific  articles,  as  wheat  or  timber,  the  obligor  is  not 
bound  to  carry  the  same  abroad,  and  seek  the  obligee  (as  in  the 
case  of  payment  of  money),  but  he  must  call  npon  the  obligee 
before  the  day,  to  know  where  he  would  receive  the  articles,  and 
they  must  be  delivered,  or  the  obligor  must  be  ready  and  able  to 
make  the  delivery,  at  the  place  designated  by  the  obligee.  («) 
This  doctrine  was  admitted  in  the  case  of  Aldrich  v. 
Albte,  {d)  in  which  it  was  declared,  that  if  *  no  place  be    '  507 

(a)  Potliler,  Tnlti  de«  ObUg.  no*.  612,  CIS ;  Bndle;  v.  Fsrriiigton.  4  Ark.  5S9. 

(fcj  Co.  Liu.  210,  b. 

(e)  In  the  cue  ol  the  pajnicnt  of  nioDey,  the  old  Itw  «m  decUrcd,  ki  late  u  tb« 
CMe  of  Smith  D.  Smith,  2  Hill  [N.  Y.),  851,  that  if  no  place  of  payment  be  agreed  on, 
the  parly  wlio  li  to  pay  miut  leek  the  other,  if  wiclUn  the  State ;  and  a  tender  at  bl* 
raiideiH^,  In  hli  abaeoce,  ii  not  good. 

{d)  1  Greenl.  130.  In  the  lubcequent  case,  in  the  fame  conrt,  of  Bixby  r.  Whi^ 
•tj,  6  id.  102,  it  WM  declared  to  be  well  settled,  tliat  where  no  place  is  appointed  for 
tbe  delivery  of  tpeclflc  article*,  the  obligor  inmt  go  before  tbe  day  of  payment  to  tb* 
obligee,  and  know  what  place  he  will  appoint  to  receire  them.  The  lint  act  is  to  be 
4oae  by  the  debtor,  and  if  he  omlti  to  do  it,  he  is  in  default.  Bee  abo  Beau  v. 
Slmpaon.  10  He.  49  (  Howard  v.  Hiiwr,  20  id.  S2&,  and  Hingoa  n.  Pritcbst,  S  Dev. 
(M.  a)  78,  s.  p. 
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mentioned  in  the  eontraot,  to  deliver  specific  articles  (and 
which  in  that  case  were  hay,  bark,  and  shingles),  the  creditor 
bad  the  right  to  name  the  place.  It  is  evident,  however,  that 
this  rale  most  be  received  with  considerable  qnalificatioD,  and  it 
will  depend,  in  some  d^ree,  upon  the  nature  and  use  of  the  arti- 
ole  to  be  delivered.  The  creditor  cannot  be  permitted  to  apptnot 
an  nnreasonabte  place,  and  one  so  remote  from  the  debtor  that 
the  expense  of  the  transportation  of  the  articles  might  exceed 
the  price  of  them.  If  the  place  intended  by  the  parties  can  be 
inferred,  the  creditor  baa  no  right  to  appoint  a  different  place. 
Bat  if  no  place  of  performance  be  designated,  and  none  can  be 
clearly  inferred  Irom  collateral  circnmstanced,  it  seems  to  have 
been  again  admitted  that  the  creditor  may  designate  a  reasonable 
place  for  the  delivery  of  the  articles,  (a)  Mr.  Ghipman  (&")  states 
it  as  a  mle  of  the  common  law,  well  uuderetood  and  settled  in 
Vermont,  that  if  a  note  be  given  for  cattle,  grain,  or  other  port- 
able articles,  and  no  place  of  payment  be  designated  in  the  nots. 
the  creditor's  place  of  residence,  at  the  time  the  note  is  given, 
is  the  place  of  payment.  The  same  rule  is  declared  in  Mew 
York,  when  the  time,  but  not  the  place,  of  the  payment  of  the 
portable  article  is  fixed,  (e)  If  the  article  be  not  portable,  bat 
ponderous  and  balky,  then  Lord  Coke's  rule  prevails,  and  tin 
debtor  must  seek  tbe  creditor,  at  get  him  to  name  a  place ;  and 
if  no  place,  or  an  unreasonable  one,  be  named,  the  debtor  may 
deliver  the  articles  at  a  place  which  circumstances  shall  show  to  be 
saitable  and  convenient  for  the  purpose  intended,  and  pre- 

*  608  snmptively  in  the  contemplation  *  of  the  parties  wben  the 

contract  was  made,  (a)  There  is  a  material  difierence  in  tbe 
reason  of  the  thing,  between  a  tender  of  cumbersome  goods,  and 
those  which  are  portable ;  and  the  same  removal  &om  one  place 
to  another  is  not  equally  required  in  the  two  cases,  (fl)  There 
is  another  class  of  cases,  in  which  the  position  is  assumed,  that 

(o)  Currier  *.  Conier,  3  N.  H.  TSl 

(b)  EtMjr  on  the  Law  of  Contract!  for  tbe  I^jineiit  of  SpadAe  Aitielw.  SG^  SA. 

(f )  Goodwla  V.  Holbrook,  4  Wend.  377.  If  tbe  plmce  of  pajment  of  ipecifle  aill- 
cle«  be  ftt  the  election  of  tlie  fajee,  it  ti  &  prinl^e,  which,  if  not  exercUad  in  ■ 
rewonable  time,  ia  weired,  eod  the  debtor  ma^  elect  the  place,  and  there  tender  the 
artidei  and  pre  notice  to  tbe  pa^ee.    Adm.  of  Pai^k  a.  Huhbard,  11  Vt  SLi. 

(a)  Chipman't  Btaaj  on  tbe  Law  of  Coutnot*  tor  the  Pajmant  of  SpedAe  Aflt- 
det,  37 ;  Howard  b.  Hinar.  20  He.  325. 

(b)  Stone  e.  QilUam,  1  Show.  IW. 

CMS] 


Id  b,  Google 


LECr.  ZZZIX.]  OF  PBBBOKAL  PBOPiXTT.  *&08 

if  the  pArtiea  have  not  desigiuted  any  particular  plaoe  of  deliTeiy, 
it  U  to  be  at  the  debtor's  residence,  or  where  the  property  was  at 
the  time  of  the  contract;  aa  in  the  caae  of  a  note  payable  in  farm 
produce,  without  meationing  time  or  place,  the  place  of  demand 
and  delivery  is  held  to  be  at  the  debtor's  fai-m.  (<;)  It  iu  likewise 
adjudged,  that  where  a  peruoii  in  the  character  of  a  bailee  pmm- 
ises  to  deliver  specific  goods  on  demand,  though  the  demand  may 
be  made  wherever  he  may  be  at  the  time,  hia  offer  to  deliver  at 
the  place  where  the  property  is,  or  at  hin  dwelling-house  or  place 
of  business,  will  be  sufiBcient.  (tj) 

If  the  debtor  be  present  in  person  or  by  hia  agent,  and  makea 
a  tender  of  specific  articles  at  the  proper  time  and  place,  accord- 
ing to  contract,  and  the  creditor  does  not  come  to  receive  them, 
or  refuses  to  accept  them,  the  better  opinion  ie,  that  if  the  article 
be  properly  designated  and  set  apuit  (and  such  designation  is 
necessary),  (e)  the  debt  is  thereby  di^icharged.  (/)  If  the  debtot 
be  sued,  he  may  plead  the  tender  and  refusal,  and  he  will  he 
excused  by  the  necessity  of  the  case  from  pleading  uneort  prUt, 
and  bringing  the  cumbersome  articles  into  court ;  (^)  and  it  is 
not  like  the  case  of  a  tender  of  money,  which  the  party  is  bound 

(<)  Lobdell ».  Hopkiiw,  6  Cowen,  610.  So  ■!■□  In  Minor  ti.  Micbie,  Wmlker  (Mioi.), 
34,  it  «M  held,  that  If  do  time  or  place  be  ■pe<;ifled  in  the  contract  for  the  detiTer^ 
of  apeclflc  article!,  the  dehtor  it  not  bound  to  aeek  the  creditor,  but  the  latter,  to  en- 
title lilaueU  to  ina,  muit  alleBo  and  prore  a  apecial  demand.  Thii  li  more  reaaoB- 
■ble  than  Lord  Coke's  rule.  The  law  relatiTe  to  the  practical  execution  at  contracta 
for  payment  in  goodi  or  ipeciflc  articles  ii  well  expounded  in  Chlpman  on  ContracU. 
Se«  aUo  Roberta  v.  Beattj,2  Penn.  65;  Coweu,  J,  20  Wend.  199 j  Barr  v.  Mjwi, 
S  Watt*  fc  8.  206. 

(if)  Scott  0.  Crane,  1  Cona.266;  Bid.  74;  Haaon  e.Briggi,  10  Uaaa.468;  Hi»> 
ferland  d.  Horrc,  8  Jobni.  474. 

(e)  Wyman  e.  WIimIow,  3  FWrt  BOB. 

(/)  Co.  Utt.  207,  a ;  Peytoe'*  Caie,  9  Co,  79,  a ;  Bro.  Ut.  Toott  temp*  priat,  pi. 
81;  Smith  B.  I*omi.,  7  Conn.  110;  Garrard  r.  Zaohariah.  1  Stewart  (AU.).  272; 
Thaxtonr.  Edwardijib,  624;  SaTai-y  p.  Ooe,  8  Wash.C.C.  140;  Robliuon  >.  Batch, 
elder,  4  K.  EL  40;  Lamb  o.  Lalhrop,  18  Wend.  06. 

(y)  Bro.  Bfti  n?™.  In  Jnhnaon  ■>.  Baird,  S  Blackf.  (In-l.)  182,  In  an  action  on  a 
promlw  to  pay  a  cert^n  mm  in  haii,  at  a  certain  time  nnd  n1aee.  It  waa  held  to  U 
a  good  defence,  that  the  defendant  had  the  huts  ready  for  dellTety  at  the  ttmc  and 
place,  and  that  no  peraon  wai  present  to  recelre  them.  But  the  plea  aim  cnntatnH 
(he  amear»  priit,  and  the  court  said  that  tt  wu  necessary  that  the  plea  ihnuld  itata 
where  the  article*  were,  and  that  they  were  either  left  at  the  place  properly  dwlg- 
nated,  or  that  they  were  rptnlned.  and  were  sHU  ready  fbr  dellrery.  DnrmaD  w. 
Elder,  lb.  490;  Fleming  c.  Potter.  7  Watu.  380.  a.  p.  No  demand  was  held  to  be 
n»c«**atT  In  the  latter  caae,  btU  (he  defendant  mtiit  *hov  that  he  was  ready  at  llw 
time  and  plMa. 
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to  keep  good,  and  on  a  plea  of  tender  to  bring  the  money 
*  509    into  court.     The  creditor  *  is  entitled  to  the  money  at  hU 

events,  whatever  may  be  the  fate  of  the  plea ;  (a)  and 
there  is  equal  reason  that  he  should  be  entitled  to  the  specific 
articles  tendered.  But  in  Weld  v.  SadUjf,  (6)  it  was  decided* 
after  a  very  uble  discussion,  that  on  a  tender  and  refusal  of  spe- 
cific articles,  the  property  did  not  pass  to  the  creditor.  This  was 
contrary  to  the  doctrine  declared  in  other  cases ;  (e)  and  the 
weight  of  argument,  if  not  of  authority,  aud  the  anal<^ies  of  the 
law,  would  uppenr  to  lead  to  the  conclusion,  that  on  a  valid  teo- 
der  of  specific  articles  the  debtor  in  not  only  dischai^ed  from  his 
contract,  but  the  right  of  propeity  in  tlie  articles  tendered  passes 
to  the  creditor,  (tf)  The  debtor  may  abandon  the  goods  so 
tendered ;  but  if  he  elects  to  retain  possession  of  the  goods,  it 
is  in  the  character  of  bailee  to  the  cieditor,  and  at  his  risk  and 
expense,  (e) 

With  respect  to  part  performance  of  an  entire  contract  for  the 
sale  and  delivery  of  pei-sonal  propeity  of  a  given  quantity,  at  a 
specified  price  and  time,  or  for  the  performaDce  of  certain  labor 
and  service,  a  delivery  of  a  less  quantity  than  that  agreed  on,  or 
a  refusal  or  omission  to  perform  the  entire  labor  or  service,  with- 
oat  any  act  or  consent  of  the  other  party,  will  not  entitle  the 
party  who  has  delivered  in  pai-t,  or  peiformed  in  part,  to  recover 
any  compensatiou  for  the  goods  which  have  been  delivered,  or  tite 

(")  Le  Grew  v.  Cooke,  1  Bob  &  P.  3S2. 

(6)  1  N.  H.  205. 

(c)  Nirfiols  D.  Whiling,  1  Boot,  448 ;  Bix  r.  StroDg,  lb-  66  j  Slingeriutd  r.  Hone, 
SJohiw.4T4. 

{d)  Code  Napnleon,  n.  1257 ;  Pothier,  Trtit^  <Ie«  OHig.  n,  646 ;  Smith  w.  Loomii, 
fffiRi;  Mittliell  p.  Merrill.  2  BUi:kf  (Ind.)  87  ;  Lunb  v.  Lathrop,  18  Wend.  96.  In 
Bdler  v-  Simond..  6  N.  H.  159,  it  wu  held,  th«l  if  a  note  bo  p»yaUe  in  goodi  at  a 
ptnlcuUr  place,  nn  demand,  the  maker  mu»t  ba»e  the  good*  aWaja  read;  al  tl* 
place.    MaBon  i:  Brim*,  IR  Mu).  453,  b.  f. 

(e)  Mr.  Chipman,  in  the  able  eiaay  to  whiuh  I  hare  alreailj  referred,  luppowi 
that  the  debtor  may  »ell  the  ffoodi  which  he  to  reUini,  if  they  be  periilialile  articlet, 
•od  he  wil!  be  Hccountable  for  the  net  proceedi.  He  liu  reaioiied  well,  and  Dpu 
•ound  lepil  principles,  in  itipport  of  his  poiitinn,  that  on  the  tender  and  refoaal  of 
•peciBc  arll':le»  the  debt  ii  diicharged  on  the  one  band,  and  the  tille  to  the  property 
muiiferred  to  the  creditor  on  the  other.  In  Illinoii,  it  li  declared  bj  statute,  that 
If  no  place  be  ipecifled  in  the  written  contract  tor  the  payment  or  delirery  <rf  tpeidSa 
arttdei.  the  oWijMr  may  tender  them  at  the  pnyee'l  place  of  reaidenoe.  But  if  the 
article  be  too  ponderou*,  or  the  payee  ha«  no  known  place  of  reiidence,  the  obligor 
may  tender  tliem  at  his  own  place  of  residenue.  Such  tender  veita  the  property  In 
tiie  oeditor.    Reriied  Uw*  of  DliiioU,  edit.  1833,  pp.  481,  486. 
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service  which  has  been  pei'formed.  The  entire  perfonQance  is  a 
condition  precedent  to  the  pajmeot  of  the  price,  and  the  courts 
oannot  absolve  men  from  their  legal  eng^ements,  or  make  con- 
.  tracts  for  them.  (/) 

(/]  WkdiUogton  V.  OUver,  6  Bo*.  *  P.  61 ;  H'Hillmn  v.  Viinderiip,  12  Johni.  IW ; 
Jenninfs  v.  Camp,  18  Johni.  91 ;  Chmmpliii  i>.B««l«r,  18  Wend.  268;  s.  o.  18 
Wend.  187 ;  M«>d  v.  Degolfar,  18  id.  833 ;  Stark  ■>.  Fu-ker.  2  Pick.  267 ;  Olmttead 
V.  Beals,  19  id.  628.  Sm  alw  tapra.  266,  and  Ste&mboM  Co.  c.  Wilkin*,  8  VL  H ; 
Helm  r.  WUkhi,  4  Uo.  41 ;  Wooten  b.  Reed,  2  fim.  t  H.  686;  Givhan  t>.  Dailef, 
i  Ala.  8Sa.  The  cate*  of  Oiendale  n.  Wellicrell,  9  B.  &  C.  380,  and  BritCon  o. 
Tdtdbt,  6  N.  H.  481,  conildM«d  the  rule  aa  rather  itern,  and  relaxed  itt  aeTeriQr ; 
and  In  Head  v.  Degol;er,  above  mentioned,  Hr.  Jiutke  Cowen  intimated  tliftt  a 
court  of  chancer;  miglit,  perhapt,  feel  ilaelf  driven  to  interfere  in  «onie  of  ihew 
bard  easel,  and  It  «u  reputniTe  to  Lord  Teaterdeo'i  idea*  of  Justice,  that  If  a  man 
agreed  to  dttirer  two  hundred  aitd  fifty  liuiliel*  of  wheat  bj  a  certain  daj,  fell  ihMt 
bat  (KM  buahel.  the  vendee  ihould  get  the  two  liundred  forty-nine  for  Dothiag.  Bat 
in  ChampUn  r.  Rowley,  18  Wend.  191,  tiie  chancelltH-  repudiated  llie  doctrine  in  tlM 
caM  of  Oxendale  n.  Wetherell,  with  mudi  lOTetity. 

It  is  laid  to  be  now  fettled,  that  after  a  reaciuion  and  abandonment  of  a  spetial 
agreement,  compeniatlon  for  partial  performance  may  be  recoTered.  Porter  e. 
Wood*,  3  Humpii.  (Tenn.)  60.  On  thi*  vexed  queitiou  of  the  right  of  a  party  to 
ledren,  who  Ula  to  perform  an  entire  contract,  except  In  part,  ilie  numaroua  and 
conflicting  authoritiea,  both  Engliah  and  American,  have  been  iado*trioDaly  collected 
by  Ur.  Sedgwick,  Id  hi*  very  valuable  Treetiie  on  the  Meaiure  of  Damage*.  The 
principal  one*,  betide*  thOM  already  referred  to,  are  to  be  Ken  In  that  treatiie,  219- 
S32,  and  found  to  be  agalnit  any  remedy,  in  6  T.  R.  S20;  8  Taunt.  62;  2  Starkie, 
SS6 ;  9  B.  ft  C.  B2 ;  9  Haai,  147  ;  2  Rck.  S67,  332;  9  John*.  327 ;  8  Cowen,  68 ;  IS 
Wend.  187.  The  condition  precedent  preclude*  the  action.  Tlie  ca*e*  in  reUxallou 
of  the  rale,  l>»lde>  thoae  already  referred  to,  are  Butler,  M.  P.  139 ;  4  Bo>.  ft  P.  861, 
&;  7  Pick.  IBl ;  8  id.  178.  If  tliere  ha*  been  any  acqnleicence  in  a  part  perform- 
ance, w)  a*  to  beneflt  tlie  party  accepting,  or  the  non-performance  waa  owinx  to  any 
act  of  tlte  other  party,  or  aroae  from  ineritatde  necenlty,  it  seem*  most  reaionable, 
(hat  if  any  beoeUt  ha*  been  conferred,  and  no  mala  merit  mingle  with  the  default,  « 
reatonable  allowance  ahonld  be  made  for  the  part  performed.  The  declilon  of  Pai* 
fcer,  J.,  in  Brittonn.  Turner,  in  6  N.  H.  481.  is  supported  by  very  Impiessire  remark*. 

It  is  to  be  oinerved,  that  a*  to  the  rule  of  damaKei  for  breach  of  contract  in 
perwnal  actioni,  tlie  motive  or  animv  of  the  party  In  defaalt  U  diaregarded,  and  the 
damage*  are  limited  to  the  pecuniary  Iom  for  the  breach  of  the  agreement,  n-ithont 
reference  to  the  fraud  or  maliceof  the  party,  for  *nch  considerationi  [beionff?]  proppily 
to  actloni  on  Um  out,  or  for  decat.  Sedgwick  on  Damajiea,  206-212.  Mr  Sedgwick 
says  that  the  rule  of  damages  in  actions  for  breech  of  cnntmct  la  now  generally 
regulated  by  the  discretion  of  the  court,  according  to  flxed  principles,  and  tl>e  eonrt 
will  not  allow  an  ancon*clo[nable]  recovery,  and  that  Jamn  have  not  an  arbltmrr 
discretion  over  the  terms  of  the  contract,  and  for  this  Is  died  4  Bibb,  641 ;  8  J.  J, 
>lanball,S6;  10Maas.4G9;  2BTod.&B.680;  Sed^wtck,  214, 216.  Indeed,  as  Hr. 
Sedgwick  has  observed  in  another  place,  the  settled  tendency  of  our  law.  as  well  ai, 
all  sound  reasoning,  Is  to  redace  the  meaanre  of  damage*  as  hr  as  p<«aible,  cases  of 
tort  and  wrong  excepted,  to  fixed  legal  rules.  But  l)ie  cnntradlcHon*  and  variatione 
ill  tlie  mnitllndlnotu  cases  which  aredted  and  dispersed  thronglioat  hi*  treatise  show 
« itTf  getat  fallare  in  lb*  ritol 
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I  have  thuB  eadeavored  to  mark  the  prominent  and  most  prac- 
-  tical  distinctions,  on  the  very  diffusive  subject  of  the  deliveiy 
requisite  to  pass  the  title  to  goods,  or  to  take  the  case  out  of  the 
operation  of  the  statute  of  frauds.  But  even  in  this  general 
view  of  the  subject,  it  has  been  difficult  to  select  those  leading 
principles  which  were  suffijieut  to  cany  us  safely  through  the 
labyrinth  of  cases  that  overwiielm  aud  oppress  this  branch  of  the 
law. 

*  filO        *  8.   Of  Uia  MemoranAam  required  by  the  Statute  of  Aanda. 

—  The  statute  of  frauds,  of  29  Car.  11.  c  8,  sec.  4.  de- 
clared, that  no  action  should  be  brought  to  chaise  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  damages 
out  of  bis  own  estate ;  (a)  or  to  charge  the  defendant  upon  any 
special  promise  to  auswer  for  the  debt,  default,  or  miscarriage  of 
another  person ;  or  to  charge  any  person,  upon  any  agreement 
made  upon  consideration  of  marriage ;  (6)  or  upon  any  agreement 
that  was  not  to  be  performed  in  one  year,  (c)  unless  there  waa 

(a)  Tba  New  Torlc  Rerued  Statute*,  ii.  118,  wc  1,  bsTe  ImproT«d  npw  dw 
phtMeoIoKf  of  tbe  English  gtatutei,  hy  adding,  or  la  pa^  lie  dtblt  ^  ikt  tMtaUr  •' 
inlt$liite  mil  of  hit  sini  OMx. 

{h)  Tills  did  not  «pplr  to  mutual  promiiei  to  man?,  Cork  b.  Bak«r,  Str.  M; 
and  in  the  New  Tork  Rerited   Statutes,  ii-  135,  see  2,  this  ezceptloa  is  e«pi«Mlj 

(c)  The  statute  onlj'  applies  to  Hgreements  wbicli  are,  bj  expresa  slipulatiai^  Ml 
to  be  performed  within  a  /ear.  It  doe*  not  applj  to  an  agreement  which  doea  n«l 
^ipear  IVom  its  terms  to  be  incapable  of  perfoonance  witliin  tlie  year,  nor  to  caaea  ia 
which  the  performance  of  tlie  agreement  depends  opon  a  vontingency  which  may  or 
ma;  not  happen  within  the  jear.  Peter  r.  Compton.  Skioncr,  363 ;  Tdte/  «.  GreeM, 
2  Sandr.  Cb.  91 ;  Fun  ton  d.  Emblen,  3  Butt.  127B;  Wells  v.  Uorton,  12  B.  Hoore.  171; 
Moom  u.  Fox,  10  Johns.  214 ;  M'Lees  r.  Ikle,  10  Wend.  426 ;  Peters  v.  Westbomngh, 
10  Pick.  384 ;  Lockwood  k.  Barnes,  8  Hill  (N.  T.),  128.  An  inehoato  perfarmaDW 
within  the  j'ear,  under  a  parol  agreement,  is  not  sufficient  to  take  tba  case  ontof  tha 
■talate.  The  statuie  excepts  agreetnents  only  that  are  to  ba  j/trformtd,  that  is,  com- 
pleted within  the  ;ear.  Bnydell  ».  Drummond,  U  Eiut,  143 ;  Bircli  r.  Earl  «f  Ufer- 
poo),  9  B.  £  C.  392 ;  Hinckle;  i.  Southgate,  U  Vt  42B;  Lockwood  b.  BanMs,3mi 
(N.  y.),  128;  Herrin  I..  Butlers,  30  Me.  118;  Johnson  c.  WaUon,  1  Kelly,  34a  The 
■talnla  of  frauds  does  not  apply  to  executed  conlradj,  which  liaTa  bean  complete!)' 
performed  on  botlt  sides.  Nor  does  the  lUtute  apply  to  the  caae  of  goods  aold  and 
to  be  detiTcred  within  the  year,  but  where  the  price  was  not  to  be  paid  until  after 
the  expiration  of  the  year.  Dunellan  v.  Iteed,  3  B.  £  Ad.  SBB;  Holbrook  a.  Aim- 
strong,  1  Fairf.  31 ;  JolinsoQ  r.  Watson,  1  Kelly,  S48.  The  OGsiim  of  the  (tatnla, 
said  Lord  Holt,  was  not  to  trust  the  memory  of  witnesses  beyond  one  year.  I^sd 
Raymond,  317 ;  and  it  was  adjudged,  hi  Broadwell  v.  Getmaa,  3  Deolo,  87,  lliat  • 
parol  agreement  which  was  not  yAtUy  to  be  performed  withhi  a  year,  waa  ndd,  even 
though  one  ot  the  partia*  had  a  longer  time  than  a  year  for  the  peribrmanca,  and  lb* 
authority  of  the  decitloo  in  Donellnn  r.  Reed  woi  questioned  and  not  acoedwl  to. 
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aome  memorandum  or  note  id  writing  of  the  agreemoDt,  signed 
by  the  party  to  be  charged,  or  his  agent.  The  statute  in  respect 
to  the  memorandum  applied  also  to  contracts  for  the  sale  of 
goods,  wares,  and  merohandide,  in  cases  where  there  was  no  de- 
livery and  acceptance  of  part,  or  payment  in  part,  or  something 
in  earnest  given,  (^i)  This  statute  is  assumed  to  be  the  basis  of 
the  statute  laws  of  the  several  states  on  this  subject.  It  baa 
been  frequently  reenacted  in  New  York,  and  the  last  revision  of 
the  statute  law  of  the  state  has  not  changed  its  force  or  con- 
stmction,  («)  and  it  applies  equally  to  the  grant  or  assignment  of 
any  existing  trust  in  goods  and  things  in  action,  as  well  as  to 
lands.  (/)  The  signing  of  the  agreement  by  one  party  only  is 
sufficient,  provided  it  be  the  party  sought  to  be  charged.  He  is 
estopped  by  his  signature  from  denying  that  the  oontraot  was 
validly  executed,  though  the  paper  be  nob  signed  by  the  other 
party  who  sues  for  a  performance,  (y) '  It  is  sufficient,  like- 
wise, if  the  note  or  *  memorandum  be  made  by  a  broker  *611 
employed  to  effect  the  purchase;  and  if  he  settles  the  bar- 

{d}  The  tutnta  appliM  to  the  contract  of  lals  of  giKids  to  be  made  tnd  deBrend 
within  Dm  jeu.    Qardner  >.  Joy,  9  Mel.  177. 

(«)  Nev  York  RvTiwd  Statute!,  ii.ll8,iec.l;  ib.  il.  136.iec.  3;  ib.  II.  186.iec.S; 
ib.  iL  187.  MO.  2.  But  the  New  York  itatute  um  the  word  lubieribid,  Instead  of  die 
wotd  tigned  In  the  statute  of  Chailei  II.  The  Maisochusetu  Reriied  Statutes  of 
1836,  and  the  KoTlied  Lawa  of  Blinoii  of  1B33,  and  of  Indiana,  1838,  and  of  Connectt- 
cot,  1638,  and  of  New  Jersej,  17M,  followed  cloielf  the  words  of  the  English  statute 
of  bA-ada.  But  in  Peniuf  Irajiia,  tlie  prorision  In  the  4e1i  secrtion  reqairing  a  promise 
in  writing  to  be  held  for  the  debt,  default,  or  mUcuriaKO  of  another,  is  not  adopted. 
The  Now  York  statute  eontaini  a  provisioo  which  puis  an  end  to  the  question  whicli 
bas  much  agitated  and  divided  the  eourta  of  law  in  England  and  in  thia  country  (m« 
u/m,  ill.  lil,  122].  The  consideration  of  the  promiae  need  not  be  expreased  in  the 
writiag,  but  ma/  be  prored  bj  parol. 

(/)  It  seems  not  to  be  settled  in  England  whether  itock  be  comprehended  under 
the  wocda  gamlt,  teara,  and  menAaitdae.  in  tlie  17th  section  of  the  statute.  Piiikerlng 
■.Appleby,  Comjn,  3M;  Musiell  a.  Cooke,  Free  la  Ch.  033;  Colt  t>.  Netterrill. 
S  P  Wmt  808.  See  lupra,  491,  n.  Treasury  checks  are  held  not  to  be  iocluded  In 
the  words.  Beer*  «.  Crowell,  Dndley  (Oa.),  28.  But  In  Maasachusetts  It  Is  beM 
that  a  cmitract  for  the  sate  of  manuRicturing  stock  I*  within  the  statute  of  frauds 
Tisdale  v.  Hairis,  20  Pick.  S. 

[g)  Allen  c.  Be&oet,  S  Taunt  lOS ;  Lord  Manners,  in  2  Ball  &  B.  370 ;  Sir  William 
Grant,  In  8  Ve*.  &  B.  192 ;  Sir  Thomas  Plumer,  in  2  Jac.  k  Walk.  426 ;  Flight  v. 
BotUnd,  4  Boss.  298;  Ballard  e.  Walker.  8  Johns.  Cas.  SO;  Seton  v.  Slade,  7  Vea. 
SOB;  Clason  e.  Bailey,  14  Jobna.  487;  Dooglaas  *.  Spears,  2  Nott  A  M'G  207; 
Faimor  v.  Scott,  1  Rom.  A  My.  301 ;  Davii  *.  Bhielda,  26  Wend.  841. 

I  JnMlM  V.  Lai«,  43  N.  T.  4S8;  Unrpool  Bade  >.  Boolet,  4  Harist.  A  H.  13Sl 
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giun,  he  is  comidered  as  agent  for  both  parties,  and  the  itistrmnent 
is  liberally  construed  without  a  sci-upuloua  regard  to  forms,  (a) 
The  signature  may  be  with  a  lead  pencil,  accoi-diag  to  the  prac- 
tice ill  cases  of  hurried  buaiuess.  The  mark  of  one  unable  to 
write,  or  even  a  printed  name,  under  certain  circumstances,  is  a 
Bu£Gcieut  signatui-e ;  and  if  the  name  be  inserted  in  such  a  man- 
ner an  to  have  the  effect  of  authenticating  the  iostrnment,  it  is 
immaterial  in  what  part  of  it  the  name  be  found.  (6)  '  The  con- 
tract must,  however,  be  stated  with  reasonable  certainty,  so  that 
it  can  be  understood  from  the  wiitiug  itself,  without  having 
recoui'se  to  parol  proof,  (c)  Unless  the  essential  tei-ms  of  the  sale 
can  be  ascertained  from  the  writing  itself,  or  by  a  reference  con- 
tuned  in  it  to  something  else,  the  writing  is  not  a  compliance 
with  the  statute ;  and  if  the  agreement  be  thus  defective,  it  can- 
not be  supplied  by  parol  proof,  for  that  would  at  once  introduce 
all  the  mischiefs  which  the  statute  of  frauds  and  perjuries  was 
intended  to  prevent  (d) 

(a)  Goom  p.  Aflalo,  9  B.  A  C.  117.  The  agent  tinder  the  itstnte  miut  be  ■  thiid 
penoD,  and  not  one  of  th«  prinoipAla,  and  hii  autborit;  maj  be  bj  parol  Faiv- 
brother  !>.  Simmoni,  6  B.  £  Aid.  333. 

(b)  Stoke*  V.  Moore,  1  Coi,  219 ;  Selbf  r.  Selb;,  S  HeriT.  8 ;  Ogilrle  ■>.  Foljamb^ 
lb.  6S;  Knight  p.  Crockford,  1  Eap.  IK;  Sanndenon  c.  Jackson,  S  Boa.  «  P.  SS8; 
Schneider  n.  Kortlt,  2  Maule  &  S.  286 ;  Claton  n.  Bailey,  14  Jofani.  184  i  Thornbn 
V.  Kempiter,  6  TftunC.  T8S;  Penniman  c.  Hartahorn,  IS  Haas.  B7. 

(c)  Bajtef  V.  Ogdent.  a  Joliiu.  Ii99;  Champion  e.  Flummer.  4  Bo«.  &  P.  SU; 
Elmore  v.  Kingscote,  6  B.  &  C.  538.  If  «  blU  of  parcels  be  delirered  to  and  accqitcd 
b;  the  parchaaer,  with  his  name  in  it,  from  the  commiiaion  merchant,  it  ii  a  snflkieBt 
memorandum  of  the  tale  of  the  goods  within  the  statute  of  frands.  Batlan  >. 
Sellers,  6  itarr.  &  J.  UT.  Bat  n  written  agreement  may  be  waired,  and  tbe  tetnu  ot 
it  varied  by  a  subsequent  parol  agreonent,  for  that  becomes  a  new  snbMqaent  coo- 
tract.  Thomas  c.  Currie,  Brerard's  U88.  Rep.  died  in  Rice'a  Dig.  tit.  AgiteoMBt, 
aec.  117 ;  NeU  e.  CheTea,  1  Bailer  (S.  C),  637.  In  I^ngford  v.  Camming*,  4  Aim, 
(h.  ■  )  49,  it  wu  declared  that  either  the  time  or  the  phue  of  perfonnaDce  Oxod  in  a 
written  contract  may  be  changed  or  modified  bj  a  labseqnent  parol  agreement.  A 
matnal  promise  by  parol  may  be  waired,  and  the  parly  discharged  by  parol,  b«tan 
any  breach.     King  p.  Glllett,  7  H.  &  W.  55 ;  Hedomak  Bank  e.  Cartia,  34  Ha.  86. 

id)  Parkhurat  p.  Van  CorUwide.  1  Johns.  Ch.  880,  281 ;  Abeel  o.  Kaddilf,  « 
Johns.  287 ;  vuU  mpro,  498.  It  was  held,  in  the  cases  of  Towers  p.  Osborne,  Sir, 
606,  and  Clayton  e.  Andrews,  4  Burr.  2101,  that  a  contract  for  the  sale  of  gooda,  to 
be  IlitnafltT  pndactd  &y  itork  and  tabor,  was  not  within  the  statute  at  frauds,  vhich 
only  related  to  sales  where  the  delivery  was  to  be  hnroediate,  and  Um  buyer  bua^ 

'  The  iignalure  most  gorem  every     relate  and  refer  to,  every  pott  of  the  i»- 
part  of  the  instrament,  and  be  so  pUced     stromenL    Caton  o.  Caton,  L.  B.  8  H.  I. 
••  to  show  that  It  was  intended  to  relate     18T,  14S;   DoiraU  e.  Evans,  1  Ovbt  • 
and  ntw  to.  and  that  ia  tact  it  does    C  171. 
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*9.    Of  Salw  of  Goods,  u  aJEootad  bj  Frkud* — Though    *  612 
there  be  it  judgment  agaiuHt  the  vendor,  and  the  purchaser 
has  notice  of  it,  that  fact  will  not,  of  itself,  affect  the 
validity  of  the  sale  of  personal  property.     But  if  the  "pui^   'SIS 
chaser,  knowing  of  the  judgment,  purchases  with  the  view 
and  purpose  to  defeat  the  creditor's  execution,  it  is  iniquitous 
and  fraudulent,  notwithstanding  he  may  have  given  s  full  price, 
for  it  is  assisting  the  debtor  to  injure  the  creditor.    The  question 
of  fraud  depends  upon' the  motive.     The  purchase  must  be  bona 
fide,  as  well  as   apon   a   valuable  consideratiou.     The  rule  baa 

dlatelj  iin*i*enib1e.  In  the  one  case,  tbs  coach  wai  to  be  afterward*  made,  aod  in 
tbe  other,  the  wlieat  wn«  to  be  ihreahed :  and  ai  the  article  contracted  to  be  sold  mu 
to  be  tint  manufactured^  or  labor  bcitonpd  upon  it,  the  contract  might  be  deemed  to 
be  one  for  work  or  labor  In  making  or  preparing  an  article  fur  delivery.  Theaa 
caiet  ItaTe  been  aince  lomewliat  questioned,  and  the  \UteT  went  qallo  far  with  ita 
dUlinciion.  It  aeema  now  to  be  settled  that  the  statute  of  frauds  extendi  to  eieco- 
torj  Ri  well  as  to  executed  contracts ;  and  that  if  the  ariiule  lold  existed  at  tlie  time 
in  tolida,  and  was  capable  of  deliver;,  tlia  conlrnct  is  within  the  atalule  of  fraud* ; 
but  if  the  article  is  to  be  allerwardt  mannf  lutnred,  or  prepared  by  work  and  labor 
for  delivery,  the  contract  Is  not  witliln  the  statute.  Rondeau  r.  Wyntt,  2  H.  B1.  68 ; 
Cooper  v.  EIsIod,  7  T.  R.  14 ;  Smith  d.  Surman,  S  B.  &  C.  661 ;  Gndsilen  d.  Lance, 
IM'Mnll.  (S.C.)  Eq.ST;  Right  r.  Ripley.  liJ  Me.  187 ;  Bennettr.  Hun,  10  Johns.  864; 
Crookthenk  o.  Diirrell,  18  id.  68;  Pewall  p.  Fitch,  8  Cowen,  216;  Jackson  v.  CoTert, 
6  Wend.  139.  These  latter  cases  admit  the  distinction  abare  staled  to  be  well  iet- 
tled,  and  that  it  goes  to  sustain  the  correctness  of  the  decisions  in  Strange,  if  not  in 
Burrow,  though  not  entirely  upon  the  ground  assumed  in  them.  And  jel.  In  Garbatt 
B.  Watson,  6  B.  4  Ad.  618,  the  decision  of  CUyton  v.  Andrews  li  itrongly  and  justly 
•hakei),  as  having  pushed  the  distinction  to  an  extreme  of  refinement :  and  though, 
fn  the  last  case,  the  laiki  of  flour  sold  were  not  then  prepared, but  were  to  be  got 
ready  for  delivery  in  a  few  weeks,  yet  the  sale  was  held  to  ba  within  the  statute,  and 
that  thooiih  the  flour  was  not  ground  at  the  time.  It  was  itill  a  contract  for  the  sal* 
of  goods,  and  not  for  work  and  labor  and  materials  found.  This  seems  to  be  the 
mott  reaiiinable  constmction  of  saoh  a  contract.  See  alio  to  the  8.  p.  nowns  o.  Ross, 
23  Wend,  270 ;  and  aee,  in  Scott  v.  Esitem  Co.  R.  Co ,  12  M.  &  W.  33,  where  part  rf 
the  goods  are  made  and  delivered,  and  the  residue  are  to  be  manufactured  according 
to  order,  the  whole  forms  one  entire  contract,  and  the  acceptance  of  part  tppliea  to 
the  whole,  so  as  to  satisfy  the  statute  of  frauds. 

Tlie  Court  of  Appeals  In  Maryland,  in  Eichelberger  v.  M'Cauley,  6  Harr,  ft  J. 
818,  followed,  with  some  reliierance,  the  case  of  Clayton  e.  Andrews,  and  declared 
that  It  was  not  to  be  extended  to  cases  where  the  work  and  labor  to  be  done  might 
be,  of  themselvei,  considered  parts  of  the  contract.  The  English  slntate  of  9  G«o. 
IV.  c.  U,  entitled,  '•  An  act  for  rendering  a  written  memorandum  neeeasary  to  the 
Talidity  of  certain  promises  and  engagements,"  has  provided  for  this  case,  by  declar- 
ing that  th«  statute  of  frauds  of  29  Car.  II.  c  8,  shall  extend  to  all  contacts  for  the 
•ah  of  goods  of  the  value  of  ten  pounds  and  upwards,  notwithstanding  the  good* 
■11*7  be  intended  to  be  delivered  at  some  future  time,  or  may  not,  at  th«  time  of  the 
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been  repeatedlj  declared  and  established,  (a)  y'  Whether  it  would 
lie  an  act  of  fraod  sofficient  to  vacate  the  cootiact,  if  the  par- 
chaser,  knowing  of  hia  own  insolvency  and  otter  incapacity  to 
make  payment,  bat  without  anng  any  device  or  contrivance  to 
deceive  the  vendor,  purchases  goods  of  another,  who  in  igno- 
rant of  bis  insolvency,  and  sells  them  under  the  belief  of  the  sol- 
vency as  well  an  good  faith  of  the  buyer,  is  a  qnestlon  which 

*  514   *  was  raised,  but  left  nndecided,  in   Concert  v.  ^iiii.  (a) 

It  has  been  since  decided  in  anoiJier  case,  (6)  that  the 
mere  insolvency  of  the  vendee,  and  the  liability  of  the  goods  to 
immediate  attachment  by  his  creditors,  though  well  known  to 
himself,  and  not  disclosed  to  the  vendor,  would  not,  of  itself, 
itvoid  the  sale.  In  that  case  there  was  no  false  assertjon,  or 
fraudulent  misrepresentation  or  deceit  practised,  or  concert,  vr 
secret  agreement,  with  any  other  person,  and  there  was  no  direct 

contract,  be  actnollj  made,  procared,  or  proTMed.  or  fit,  or  mdj  for  deliTerj,  or 
iome  act  latj  be  reqnUite  for  tiie  making  or  cnrnpletfog  (liereof,  or  rendering  the 
ume  fit  for  delEver^.  It  waa  anid,  in  the  laat  century,  at  Weatminiter  Halt,  that  the 
■tatQte  of  f  randi  of  20  Car.  II.  had  not  been  explained  at  a  lew  eipente  than  one 
hundred  tbonsand  pounds  Eterling.  I  thonld  luppose,  from  the  nnnveront  qaettiou 
■nil  deciiioni  which  have  since  arisen  upon  it,  that  ire  might  pot  down  the  lam  at  a 
niiliion  and  upwarda.  How  hazardoDs  it  woahl  now  seem  to  be  to  attempt  to  mut 
the  itatule  in  new  language,  or  to  diatnrb  the  order  and  stjie  of  it*  compocition. 
considering  how  costly  its  judlijal  liquidation  lias  been,  and  how  applicable  iti  pni- 
Tiaions  are  to  the  dailj  contract*  and  practical  affairs  of  mankind  I  It  has  been 
affirmed  in  Knfiland,  that  ererj  line  of  it  wai  worth  a  subsidy ;  and  anifoim  eipe- 
rience  shows  how  difflcuit  it  is,  b;  newpTorisions,  to  meet  everj  contingency,  and 
•ilence  the  tone  of  (harp,  pierdng  critjcitm,  and  the  reatleaa  and  reckless  ipirit  of 
litigation. 

(a)  Lord  Maii«fleld,lBnTT. 474;  Cowp.43(;  DaI1ai,C.  J.,8TaiiiiL  678;  Beabv. 
Gaemtey,  S  John*.  44G ;  Doncan,  J.,  7  8erg.  &  R.  Sa 

(a)  2  HftMn,  2% 

(b)  Cross  V.  Peters,  1  Greenl.  876 ;  [Mitchell  r.  Worden,  20  Barb.  253 ;  Buckley 
V.  Artcher,  2t  Barb.  685.  It  Itaa  often  been  held  that  the  rendor  may  repudiate  a 
sale  of  goods  wliich  were  purchased  with  a  preconceired  intention  not  lu  pay  tor  them. 
Dow  e.  Sanborn,  3  Allen,  181 ;  Fox  v.  Webster,  46  Mo.  181 ;  Stewart  e.  Emenon, 
62  N.  H.  301 ;  Fonfra,  Nichols  B.  Michael,  23  N.  T.  264 ;  BackentOM  t.  Speicber, 
31  Penn.  St.  321 ;  Nichols  u.  Pinner,  18  N.  Y.  29r. ;)  [Donaldson  v.  FarweU,  93  U.  8. 
631 ;  Ex  parlt  Wliittuker,  10  L.  R.  Cb.  446.] 

f  Beuinunn  f.  Van  Bucen,  44  Mich,  knowledge  on  the  part  of  the  pnrdiuer 

496 ;  Carroll  e.  Hay waid,  121  Haas.  120.  of  ■  fVandulent  intent  on  the  pari  of  the 

The  wme  rnle  applies  as  to  real  property,  teller  will  render  the  sale  voidaUe,  sec 

SchmidlB.Opie,38N,  J.  Eq.  138;  Prcwit  Dudley  t..  DanforUi,  61  N.  Y.  626;  Let 

r.  Wilson,  108  D.  8,  22 ;  Mehlhop  o.  Pet-  man  v.  Kelly,  68  Ala,  192.    Bee  Feiria  r. 

tibone,  61  Wis.  062.     As  to  how  far  mue  Irous,  83  Penn.  SU  179. 
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evidence  tbat  the  vendee  knev  at  the  time  that  he  was  insolvent. 
The  decision  was  pat  upon  the  ground  that  the  credit  was,  in 
fact,  obtained  vritbout  any  fraudulent  intent,  and  the  validity  of 
the  sale  would  depend  upon  the  decision  of  the  question,  whether 
there  was  fraud  in  fact,  (e) 

If  the  vendee  discovers  that  he  is  insolvent,  and  that  it  is  not 
in  liiii  power  to  pay  for  the  goods,  the  courts  have  allowed  him  to 
rescind  the  contract,  and  return  the  goods  to  the  seller  with  hia 
assent,  provided  he  did  it  before  the  contract  was  consummated 
by  an  absolute  delivery  and  acceptance,  and  provided  it  was  done 
in  good  faith,  and  not  with  the  colorable  design  of  favoring  a 
particular  creditor.  He  cannot  rescind  the  contract  after  the 
trnnait  has  ceased,  and  the  goods  have  been  actually  received 
into  bis  possession,  and  the  rights  of  other  creditoi's  have  at- 
tached, (d) 

{e)  It  wu  Mttled  in  the  Court  of  Ettdti  Id  New  York,  in  Lnpin  n.  Hirie,  6  Wand. 
77,  that  where  goodi  are  deliTered  uncoDditiontlly  to  the  Tende«,  u  mittake  tit  error 
M  to  bli  ■olTeou]'  will  not  iiivalidite  the  oontmct,  or  entitle  tlie  vendor  to  relief,  for 
the  vendor  of  pereonel  property  hu  no  lien  on  the  gooda  told  snd  deliversd.  But  if 
tbere  be  frand,  In  fact,  on  the  part  of  tbe  buyer,  in  reipect  to  the  purcliaie,  the  vender 
Ituiy  elect  either  to  afflrm  the  aele  and  «ue  for  the  price,  or  to  treat  the  tale  u  void 
and  follow  the  goodi  or  proceeds  even  into  the  handa  of  a  tlilrd  person,  who  received 
them  without  paying  aoy  new  coo*lde ration.  Ltoyd  p.  Brewster,  4  Paige,  537; 
Cary  e.  Hotailing,  1  Hill  (N.  T.],  311;  [Kayier  d.  Sichel,  M  Barb.  81:]  Geo^e  v. 
Kimball,  24  Pick.  241.  If,  however,  the  parcliaur  from  ihe  fraudulent  vendee  hat 
actually  paid  fur  Xhe  goods,  he  will  hold  tliem.  See  the  last  case,  supra.  A  fraudu- 
lent purchase  of  good*  gives  no  title  as  igainst  the  vendor,  nor  will  such  a  pur- 
chaser's transfer  of  the  goods,  to  pay  or  secure  a  bona  Jide  creditor  for  a  preexisting 
debt,  vest  a  title  in  the  creditor.  But  it  tim  under  or  second  purchaser  obtaioa  tlM 
goods  bana_fida,  in  the  usual  course  of  trade,  by  giving  value,  or  incurring  resitonnl- 
bilide*  on  the  strength  of  a  pledge  of  tiie  goods,  he  may  hold  tlie  goods  nt  against 
the  original  vendor.  Root  u.  French,  18  Wend.  5713;  Trott  d.  WarreD,  2  Fairf,  227; 
Mowrey  p.  Walsh,  B  Coweo,  2SS ;  Rowley  o.  Bigelow,  IS  Pick.  S07.  But  these  latter 
eaae*  are  questioned  In  Ash  d.  Putnam,  1  HiU  (N.  Y.),  306,  7,  and,  with  the  exception 
of  commercial  paper,  the  rule  is,  that  he  who  has  acquired  no  title  can  convey  none. 
Vidt  npra,  324,  nute.  In  the  juriapmdence  of  some  parts  at  continental  Europe,  it  is 
admitted  that  there  exists  a  presumption  juris  tl  dejm-t  of  fraud,  if  the  buyer  become* 
insolvent  witliin  a  few  days  (and  which,  in  some  cases,  has  been  flied  at  three),  after 
receiving  the  goods.  Yoet,  Com.  ad  Pand,  6,  1.  14,  cites  several  autboriiici  in  sup- 
port of  this  rule.  In  1738,  it  was  attempted  to  be  introduced  into  the  Uw  of  Scotland 
ai  a  rnle,  that  the  eeulofiri,  witiitn  three  days  after  the  purchase,  should  be  received 
■I  evidence  pa-  k  of  fraud;  hut  such  a  strict  and  preche  test  was  Anally  rejected,  in 
176S,  In  the  case  of  Allan  t  Stewart  n.  The  Credilora  of  Stein,  1  Bell's  Comni.  2U-24& 

{d)  Bamet  v.  Freeland,  8  T.  R.  80;  SichardMn  v.  Gom,  3  Bos.  &  P.  119;  Neata 
p.  Ball,  2  Bast,  117;  Dixon  v.  Baldwin,  6  id.  17S;  Salte  v.  Field,  6  T.  R.  -ill.  In 
HeMe  V.  Ball,  I«rd  Kenyon  taid.  It  wa*  moch  to  be  wUhed  tbat,  where  goods  con- 
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•515  "(1-)  Of  Salet  without  Pottettion.  —  On  the  subject  of 
fraudulent  sales,  another  aud  a  very  vexatious  question 
has  arisen,  aa  to  the  legal  consequence  and  eEFect  of  an  agree- 
ment between  the  parties  at  the  time  of  the  sale,  that  possession 
was  not  to  accompany  and  follow  the  bill  of  sale  of  the  goods. 
There  is  no  doubt  of  its  being  evidence  of  fraud  ;  but  the  great 
point  has  been,  whether  the  fraud  which  was  to  be  inferred  in 
such  a  case,  was  an  inference  of  law  to  be  drawn  by  the  court, 
and  resulting  inevitably  from  the  &ct,  or  whether  the  foot  was 
only  evidence  of  fraud  to  be  drawn  by  the  jury,  and  susceptible 
of  explanation.  The  history  and  diveiiiity  of  the  deciBiona  on 
this  subject  form  a  curious  and  iostructive  portion  of  our 
jurisprudence. 

By  the  English  statutes  of  3  Hen.  VII.  and  13  Eliz.  c.  5,  which 
have  been  reenacted  in  New  York,  (a)  and  the  essential  provi- 
sions of  which  have  been  adopted  generally  throughout  the 
United  States,  all  conveyances  of  goods  and  chattels  not  made 
bona  fide  and  upon  good  consideration,  but  in  trust  for  the  use  of 
the  person  conveying  them,  or  made  to  delay,  hinder,  or  defraud 
creditors,  are  declared  to  be  void  ;  and  it  is  everywhere  admit- 
ted (J)  that  the  statutes  of  fi-aiid  of  18  and  27  EHz.  were 
declaratory  of  the  principlea  of  tlie  common  law;  and  the  deci- 
sions of  the  English  courts  are,  therefore,  applicable  to  questions 
of  constructive  fraud  arising  in  this  country,  (c) 

Twyne's  case,  ((2)  which  arose  in  the  Star  Chamber  in  the  44th 
Eliz-,  is  the  basis  of  the  decisions  on  the  question  of  fraud  aris- 
ing from  possession  being  retained  by  the  vendor. 

Among  other  indicia  of  fraud  upon  which  the  court  relied, 

tinned  in  balk,  and  diacemible  from  the  general  mwi  of  (fae  trader'!  properlr  mt  the 
time  ot  bankruptcy,  thej  could  he  reiamed  to  the  original  ownen  who  bad  ieceiv«d 
no  oompenMtlon  for  them,  bnt  that  It  oonld  not  be  done  withoaC  breaking  in  npgn 
tbe  whole  lyalem  of  the  bankrupt  Ltvt. 

(a)  Vide  tapra,  440. 

{b)  Lord  Manifleld,  Coirp.  4S4;  Hai^all,  C.  J,  1  Crancb,  816;  BobertwM  •. 
Ewell.  8  Hunf.  1 ;  Star?,  J.,  1  GalL  428. 

(c)  Bj  eatOnaiet  fiaudt  ara  meant  inch  contncti  or  acta  aa,  thongh  not  orif- 
Inktlng  in  anj  actual  eril  deiign  or  contrivance  to  perpetrate  a  poaltlve  (hiud  or 
injurj  npon  other  peraoni,  are  yet,  hj  their  tendenoj  to  deceire  or  mitlead  oUiW 
penoDS,  or  to  violate  public  or  prlrate  cooflJence,  or  to  Impair  or  injure  tbe  public 
inlereiU,  deemed  equally  rrprebeiwlble  with  poaitive  fraud,  and  Iherefora  arc  pro- 
hibited by  law,  ai  within  the  aame  reaaou  and  miachlef  a 
No^  mt'nu).     Story'i  Comm.  on  Equity  Jniii^udenee,  801. 

(<f)  a  Co.  67, 1.  r. ;  ii)/ni,  582,  aoU. 
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*  and  adjudged  the  deed  fraadulent  in  tbat  case,  a  prom<  *  516 
inent  one  was,  that  the  vendor,  after  a  bill  of  sale  of 
chattels  for  a  valuable  oonsideration  to  a  creditor,  continued  in 
possession,  and  exercised  acts  of  ownership  over  the  goods., 
Afterwards,  in  Stone  v.  Grvlham,  (a)  opoo  a  bill  of  sale  of 
chattels,  being  a  lease  for  years,  the  vendor  contiuned  in  poesea- 
aion  ;  bat  as  the  convejance  was  only  conditional  upon  payment 
of  money,  it  was  held  that  the  possession  did  not  avoid  the  sale, 
as  by  the  terms  of  the  deed  the  vendee  was  not  to  have  poaees- 
sion  until  he  had  performed  the  condition.  The  rale  was  ex- 
plicitly declared  in  Sheppard's  Touchstone,  in  the  tioae  of  James 
I.,  that  if  a  debtor  secretly  made  a  general  deed  of  his  gooda  to 
one  creditor,  and  continued  the  use  and  occupation  of  the  goods 
as  bis  own,  the  deed  was  firandalent,  and  void  against  a  sub* 
sequent  judgment  and  execution  creditor,  notwitbstandmg  the 
deed  was  made  upon  good  consideration.  (&)  Again,  in  B%e1med 
T.  Roitton,  (e)  a  bill  of  sale  of  goods  was  given  by  way  of  secur- 
ity or  pledge  for  money  lent,  and  a  trust  in  the  vendor  to  keep 
the  goods,  and  sell  them  for  the  benefit  of  the  vendee,  appeared 
on  the  &oe  of  the  deed ;  and  for  that  reason  it  was  held  by  the 
lord  chancellor  not  to  be  fraudulent.  One  of  the  counsel  in  that 
case  observed,  that  it  had  been  ruled  forty  times  in  his  experi- 
ence, at  Guildhall,  that  if  a  man  sells  goods,  and  still  continues 
in  possession  as  visible  owner  of  them,  the  sale  was  fraudulent 
and  void  as  to  creditors.  The  case  of  a  mortgage  of  goods  was 
afterwards  held,  in  Ryall  v.  RowUt,  (d)  not  to  form  an  exception 
to  the  general  rule  recognized  in  former  oases.  It  was  declared 
by  very  strong  authority,  in  that  case,  that  a  mortg^ee  of  goods, 
permitting  the  mortgagor  to  keep  possession,  had  no  specific  lien 
t^^nst  general  assignees  under  a  commissioo  of  bankruptcy  ;  and 
he  was  understood  to  confide  in  the  perwmal  credit  of  the 
vendor,  and  not  in  any  secnrity.  Thoi^h  *  that  case  was  *dl7 
decided  upon  the  Bankrupt  Act  of  21  James  I.,  and  not 
upon  the  statutes  of  Elizabeth,  the  reasoniT^  of  the  court,  relative 
to  the  distinction  between  absolute  and  conditional  sales  and 
mortg^es,  was  founded  on  general  prindplee  applicable  to  eveiy 
case.    It  was  the  doctrine  of  the  case,  that  in  a  mortgage  of 

(a)  i  Bnlct  23S. 

(&)  Bbep.  TouebctoiM,  66.  (c)  Five  In  Ch.  386. 

(d)  1V«»S48;  1  Aft.  1S6. 
Toi.  n.— U  [768] 
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goods  the  mortgagee  takes  possession :  and  that  there  vaa  oo 
reason,  unless  la  very  special  cases,  why  an  absolute  or  coodi- 
tional  vendee  of  goods  should  leave  them  with  the  vendor,  unless 
to  procure  a  collusive  credit.  There  was  bo  distinction,  it  was 
admitted,  under  the  13  Eliz.,  between  conditional  and  absolute 
sales  of  goods,  provided  they  were  fraudulent ;  and  continuance 
in  possession  by  the  mortgagor  was  fraudulent  at  common  law, 
and  void  by  the  statute  of  Elizabeth. 

The  doctrine  of  that  case  was  powerfully  sustained  by  Lord 
Mansfield,  in  Worgele^  v.  De  Mattot  ^  Slader.  (a)  That  case 
arose  under  the  Bankrupt  Act  of  21  James  I.,  and  it  was  held  by 
the  K.  B.  that  a  mortgage  of  goods,  with  possession  retained  by 
the  mor^;agor,  was  fraudulent  in  law,  equally  as  it  would  be 
upon  an  absolute  sale.  To  give  a  creditor  priority  by  such  a 
mortg^e,  when  the  mort^gor  is  allowed  to  appear  and  act  as 
owner,  is  enabling  him  to  impose  upon  mankind  by  false  appear- 
ances ;  for  where  possession  is  not  delivei-ed,  goods  may  be  mort- 
gaged a  hundred  times  over,  and  open  a  plentiful  source  of  deceit. 
Bat  in  Cadogan  v.  Ketmett,  (i)  where  household  goods,  by  settle- 
ment before  marri^e,  in  consideration  of  the  marriage,  and  of 
the  wife's  marriage  portion,  were  conveyed  to  the  trustees  in  trnst 
for  the  settler  for  life,  remainder  to  his  wife  for  life,  and  remainder 
to  the  sons  of  the  marriage,  it  was  held  that  those  goods  were 
protected  from  execution  in  favor  of  a  creditor  existing  at  the 
time  of  the  settlement  though  the  grantor  continued  in  poeses- 
«on  of  t^e  goods.  The  transaction  was  fair  and  honest  in  point 
of  fact,  and  it  was  part  of  the  trust  that  the  goods  should 

•  518  continue  in  the  house.     •  Other  subsequent  cases  have 

established  the  rule  that  the  wife's  goods  may,  before  mar- 
riage, be  conveyed  to  trustees  with  her  husband's  assent,  for  her 
use  durii^  coverture,  and  snch  property  will  not  be  liable  to  hia 
debts,  (a)  Again,  in  Edioardi  v.  Barhen,  (6)  the  K.  B.  laid 
down  the  principle  emphatically,  that  if  tlie  vendee  took  an 
absolute  bill  of  sale,  to  take  effect  immediately  by  the  &oe  of  it, 
and  i^p:«ed  to  leave  the  goods  in  possession  of  the  vendor  for  a 
limited  time,  such  an  absolute  oonvej^tnoe,  without  Ae  podses- 

(a)  1  Borr.  467.  {h)  Coirp.  432. 

(a)  HMelinlon  e.  Gill,  24  Geo.  m. ;  8  T.  R.  620,  n. ;  Jarman  p.  'WooUoton,  3  Id. 
618. 

(i)  2  T.  R.  687. 
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eioa,  was  sach  a  circumstaocQ  per  »e  oh  made  the  tranBaction 
fraudulent  in  poiut  of  law.  It  waa  admitted,  however,  that  if 
the  want  of  immediate  poasession  be  consietent  with  the  deed,  as 
it  waa  in  Bucknat  t.  BoittoTi,  and  Lord  Cadogan  t.  KewMU^  and 
as  it  is  if  the  deed  be  oonditional,  and  the  vendee  is  not  to  have 
possession  until  he  Las  pei-formed  the  ooodition,  the  sale  was  not 
fraudulent,  for  thete  the  posseesion  accompanied  and  followed  the 
deed  within  the  meaning  of  the  rule. 

After  the  English  rule  on  this  subject  had  been  thus  discussed, 
declared,  and  settled,  it  was  repeatedly  held  that  an  absolute  bill 
of  sale  of  chattels,  unaccompanied  with  possession,  was  fraudulent 
in  law,  and  void  as  against  creditors,  (c)  The  change  of  posses- 
sion was  required  to  be  substantial  and  exclusive.  But,  on  the 
other  hand,  there  have  been  many  exceptions  taken,  and  many 
qualifications  annexed  to  the  general  rule  ;  and  it  has  become 
difficult  to  determine  when  the  cii-camstanoes  o£  possession,  not 
accompanying  and  following  the  deed,  are  per  m  a  fmud  in  the 
English  law,  or  only  presumptive  evidence  of  fraud  resting  upon 
the  facts  to  \»  disclosed  at  the  trial.  It  certainly  is  not  anything 
more,  if  the  purchaser  was  not  a  creditor  at  the  time,  and 
*  the  goods  were  under  execution,  and  the  transaction  was  '  519 
notorious,  and  not,  in  point  of  fact,  either  clandestine  or 
fraudulent. 

In  SiM  V.  RaalvMortH,  (a)  goods  were  purchased  on  execution 
by  a  stranger,  and  left  in  possession  of  the  debtor  for  a  tempo- 
rary, and  honest,  and  bnmaue  purpose ;  and  as  the  parties  did  not 
stand  in  the  relation  of  debtor  and  creditor.  Lord  Eldon,  as  C.  J. 
of  the  C.  B.,  held  that  the  title  was  in  the  vendee.  He  admitted 
that  a  hill  of  sale  of  goods  might  he  taken  as  security  on  a  loan 
of  money,  and  the  goods  fairly  and  safely  left  with  the  debtor. 
The  decision  in  this  case  was  conformable  to  one  made  by  Lord 
Holt  under  similar  circumstances  ;  (i)  and  Lord  Eldon  many 
years  afterwards,  when  lord  chancellor,  (e)  adhered  to  the  same 
doctrine,  and  declared  that  possession  of  chattels  by  the  vendor 

(c)  PtKetr.FerchaTd,lB«p.306;  WordaU  n.  Smith,  1  Cunpb.  332.  In  Eutwood 
V.  Brown,  Rymn  A  Moodj,  813,  Lord  Tenlerdeii  dluented  trom  tUe  doctrine  in  War- 
dall  n.  Smith,  mnd  he  held  iM>u.deUTei7  Into  poMeMion  to  be  onl7  firimafdd»  erldtDce 

(a)  3  Bo*.  &  P.  G9. 

(t)  C<rf«  i>.  D«Ti«,  1  Ld.  RaTin.  794. 

(c)  Udr  Aroodel  c.  Phipp*,  10  Vei.  lU. 
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was  onl^  prima  foot  evidence  of  frand.  If  the  property  cannot 
be  reached  by  bankruptcy,  and  the  poeseasioD  be  accordii^  to  the 
deed  whieh  createe  the  title,  nud  the  title  be  pnblicly  created,  it 
ii  not  fraadulent.  Other  caaeii  have  protected  the  porchaeer  of 
goods  seized  on  execotioa  (and  whether  tbe  purchase  waa  from 
the  sheriff  or  tbe  defendant  seemed  to  be  immaterial)  from  sab- 
seqnent  execations,  tiiongh  the  goods  were  sufiered  to  continae 
in  the  possession  of  the  defettdant,  on  the  gtoimd  that  the  trans- 
actioD  was  neceesarily  notorious  to  the  whole  neiglibortinod,  and 
the  execadon  notice  to  the  world ;  and  tbe  canes,  being  free  from 
fraod  in  fact,  were,  ooder  those  eircumetances,  free  from  the  iofei^ 
ence  of  frand  in  law.  ((2)  The  question  of  fraud  in  soch  cases 
is  declared  to  be  a  question  of  fact  for  the  jury.  Tbe  purchaser 
of  goods  sold  at  auction,  by  trustees,  under  an  assignment  by  an 
insolvent  debtor,  is  also  protected,  though  he  le«ve  the 

*  520  goods  in  the  possession  of  '  the  prior  owner,  provided  it  be 

a  matter  of  fact  to  be  found  by  a  jory,  that  the  amgn- 
ment  was  not  made  with  a  fraudulent  intent,  and  that  the  sak 
was  notorious,  (a) 

So,  a  person  may  lend  his  goods  for  another's  ose,  and,  except 
in  cases  of  bankruptcy  under  tbe  statute  of  21  James  I.,  ther 
will  be  protected  from  the  creditors  of  the  person  for  whose  use 
they  were  supplied.  (&)  In  iSUward  v.  Lombe,  (e)  as  late  as 
1820,  tbe  court  of  C.  B.  even  questioned  very  strongly  the  gen- 
eral doctrine  in  Mdward*  v.  Sarbvn,  that  actual  poseesmcm  was 
necessary  to  transfer  the  property  in  a  chattel,  ajid  the  authority 
of  the  case  itself  was  shaken,  (d)  The  conclusion  from  the  more 
recent  English  eases  would  seem  to  be,  that  tboi^h  a  oontinoanee 
in  possession  by  the  vendor  or  mortgagor  be  prima  facie  a  badge 
of  fraud,  if  the  chattels,  sold  or  mortgaged,  be  tmusferable  from 

{d)  Tatklni  B.  Bird),  4  Taont.  828;  Jeieph  r.  Ihgnun,  8  Id.  8SB;  Latbrnr 
V.  Batton,  4  B.  *  a  662.  Bat  to  Inmj  n.  Hagnar,  11  H  &  W.  'JBl,  wben  goddi 
wan  Miied  oa  esecation,  under  n  judgment  feaudnlent  agaiiut  cnditon,  sod  thqr 
nwained  Mteld  in  the  handi  o(  the  ■lieritT,  who  Teceired  a  lutweqnent  cxacntiiifi, 
fonadid  oa  a  bona  fidt  d«bt.aiid  o/tcr  titfM*  ofAtfiaai,  negUoted  ta  aell  ga  flw  iMtn 
writ,  and  iMnRied  it  iw^  tana,  b*  wai  Inld  liabls  to  •■  aetiiMi  tat  a  fitlw  retnn. 

(«)  liMMMTd  9.  Bakw,  1  Haak  4  S.  361. 

\b)  Dawaon  v.  Wood,  8  Taunt  2G6. 

[c)  1  Biod.  ft  B.  606. 

(<^  The  caae  wu,  however,  ootrobonted  In  Btad  ■.  WBiao^  T  Bliig.  SSt.  Had  b? 
Mr.  Jgitiaa  Lawrence.  In  1  Taunt.  381 
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hfnod  to  hand,  y«t  the  presumption  of  fraud  arwing  fi'om  that  cir- 
oaaiBtanoe  may  be  rebutted  by  explanations  showing  the  tranaao- 
tion  to  be  fail*  and  honest,  and  giving  m  reasonable  account  of  the 
Tetenti<»i  of  the  posseaiion.  The  queetioa  of  fraud  sriBiog  in 
Buch  oases  iu  not  an  absolute  inference  of  law,  but  one  of  fact  for 
a  jury  ; '  and  if  the  personal  ohatteU  savor  of  the  realty,  as,  for 
^instaace,  the  engines,  utensik,  and  machinery  belonging  to  a 
manufacturing  establislunent,  no  presumption  of  fraud  will  arifie 
from  the  want  of  delivery,  (e)  So  a  bill  of  sale  of  goods  is  good 
as  between  the  parties,  though  no  possessioD  be  given  at  the 
time,  when  the  interesfai  of  third  persons  are  not  oonoerned.  (/) 

The  law  on  this  subject  ia  still  more  unaettled  in  tbis  country 
dian  it  is  in  England. 

*  In  the  Supreme  Court  of  the  United  States,  the  doo-    *  621 
trine  in  Edwardt  v.  Barben  has  been  explicitly  and  fully 
adopted ;  and  it  is  declared,  that  an  absolute  bill  of  sale  ia  itself 

{e)  Eutwood  D.  Brown,  R7.  ft  H.  312 ;  Woodennan  n.  Bkldock,  8  TaonL  976 ; 
Jeieph  D.  Infcram,  tb.  838 ;  R«ed  d.  BIuIm,  6  Id.  SI2 ;  Hoffman  «.  Pitt,  fi  Eip.  S2 ; 
ArmiCrang  o.  Baldock,  Qow,  N.  P.  SS;  Storm-  v.  Hunter,  8  B.  &  C.  868 1  Martindale 
a.  Bootli,  3  B.  &  Ad,  496.  On  the  olher  hand,  where  goods  were  leized  oaJi.fii,vaA 
not  lolil  hy  direction  of  the  pl^nliS,  bat  left  under  the  control  of  the  delendut  from 
Much  to  NoTember,  the  ezecatioo  and  leT/  were  deemed  fnodoleat,  and  Uie  goodi 
w«ie  beU  (o  be  liable  to  a  ■ubaoqneDt/./i.     Lovick  v.  Ciowder,  8  B.  &  C.  132. 

(/)  Warren  b.  Hagdalen  College,  1  Rol.  109;  Haitindak  d.  BcKlt^  S  B.  &  Ad. 
M«;  Jone*r.  Tatei,BB.  ft  C.  fi32i  Doe  dem.  Boberti  e.  Robert*,  2  B,  ft  Aid.  869. 
A  deed  conMnictivet]'  frandnlent  ai  to  crediCon  ta»j  be  good  to  vreej  ottwr  intent 
■nd  poipoM,  aad  Uand  both  in  law  and  eqaity.    1  Storr,  804,  36&,  STl. 

>  Hale  f.  Saloon  Omribni Co., 4  Drew.  SOO;  Norton  c.  Doolittie,  32  Conn.  40G; 

492, 490 ;  28  L.  J.  H.  8.  Ch.  777,779;  Benj.  Bobbtni  v.  Oldliam,  1  Dnrall  (Kj.),  28 

Salei,  366,306;  May  on  Vol.  ft  Pr»ud.  Enders  r.  Willianm,  1  Met  (Ky),  840 

ConT.  106;  AltODD.  Harriaon,  L.R.4Ch.  The    Romp,   Ok-ott,   196;    [Dunning   v. 

«K;  Hacdona  r.  Swiney,  8  Ir.  C.  L  78,  Mead,  no  111.  378;  Capron  r.  Porter,  48 

88;  Weaver  v.  Joule,  8  C.  B.  x.  a.  B09;  Conn.  883;  Hull  v.  Sigtworth,  48  Cons. 

Forkner  «r.  Stuart,  6  Gratt   197  ;    Cnrd  268;   Plaiited  b.  Holme*,  68  N.  H.  293 

V.  HiUar,  7  Gratt.  IBG;   Peck  e.  I^nd.  {ttwUa].    The  poueaiion  intended  ii  the 

8  Kelly  (Oa.),  1,  13  ;   Collin*  b.  Myen,  apparmi,  not  the  legal,  poasewion.    8am- 

1«  Ohio,  647,  £62;  Freemao  ■>.  RawioD,  ner  ■>.  Dalton,  68  N.  K  296;  Wright  r. 

6  Ohio  St.  1 ;    [Brett  r.  Carter,  2  Low.  HcCormick,  67  Ho.  426 ;    Dempeey  v. 

466;  Frimroee  >.  Browning,  tO  Q«.  09;  Gardner,  127  tSat*.  881;  Kabo  s.  Good- 

TUaen  v.  TerwilligM,  66  N.  Y.  273.1   Bnt  hart,  81  Ky.  — .  A*  to  what  ■amnnli  to  a 

the  «ld  rata  i«  laid  down  aa  to  real  prop-  oliange  of  pOMeaiion,  aee  Rom  c  Drapv, 

•rtyln  Lukln*  p.  Alrd,  6  WalL  78;  and  66  Vt.404;  a.a.46  Ain.B.OM  and  note; 

m  to  perwBal  property  in  Bon  a.  Shaw,  Tognini  e.  Kyle,  17  Ner.  209.)    The  (iib- 

SSPmn.  St-SaS;  HoMtmn.  Howard,8e  Jeot  li  axprenly r^idatad  by atalUe  in 

Tt.64;  Webeter  *.  Peek,  81  CCDB.  406,  aooMataiM. 
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a  fraad  in  law,  uuleas  possesgioD  accompanies  and  follows  the 
deed,  (a)  This  decision,  of  course,  leaves  open  for  discossiai 
the  distinction  taken  in  that  case  between  a  bill  of  sale  absolute, 
and  one  conditioDal  upon  its  face,  and  also  the  conclusions  in  the 
other  casea  where  the  continuance  of  posseasion  in  the  vendor  is 
consistent  with  the  deed.  The  principle  of  the  deci»on  at  Wash- 
ington has  been  adopted  in  the  circuit  courts  of  the  United  States, 
and  we  may  consider  it  to  be  a  settled  principle  in  federal  jajis- 
prudenoe.  In  pursuance  of  the  rule,  if  property  be  abroad,  and 
incapable  of  actual  delivery  at  the  time,  as  in  the  case  of  a  ship 
at  sea,  the  possession  must  be  assumed  as  soon  as  possible  od  the 
arrival  of  the  vessel  in  port,  (i) 

In  Virginia,  the  same  principle  has  been  directly  and  repeat- 
edly adju(%ed  to  be  well  settled  ;  and  it  is  declared,  that  an  ab- 
solute bill  of  sale  of  personal  property,  with  poc^seasion  continuii^ 
in  the  vendor,  is  fraudulent  per  n  as  to  creditor,  without  other 
evidence  of  fraud,  or  being  connected  with  other  ciroani- 
'  522  stances,  (c)  lu  *  South  Carolina,  the  same  doctrine  was 
alluded  to  as  being  founded  on  the  better  authority ;  (a) 
and  in  one  case  in  equity  (h)  it  wad  decided,  that  if  poasession  did 

(a)  Hamilton  e.  Snuel,  1  Cnimh,  Sia 

Ih)  United  Sutot  v.  Conjngham,  t  Dallai,  3G8 ;  i.  c.  WallMe,  C.  C.  178;  Ifattw 
r.  Wilion,  1  GiL  419 ;  Mair  v.  Glcunie,  i  Maule  &  S.  240. 

(c)  Alexander  e.  Deneiile,  2  Munf.  311;  RobertMiii  v.  E««I1,  8  id.  1;  I^nd  p. 
■Irflriea,  6  Rand.  211,  the  rule  wai  lomewhnt  qoalifled ;  and  il  wa*  held,  thU  when 
llie  Krantor  of  personal  propertj  rema[na  in  posieMion  after  an  abtolnte  ooovejance, 
tlie  conrejaDce  li  prima  Jacie  fraudulent;  btit  tuch  poHeuIon  ii  not  condaaiTC 
evidence  of  f^ud,  barriiiK  ererj  explanation.  It  will  la;  with  the  purchaaer  lo 
'■Tplain  and  rebnt  the  presuinption  of  fnud ;  aa  if  a  ilave  be  purthaied  and  not  taken 
nway  in  aereral  montha,  it  may  be  ihown  tliat  he  wM  too  sjik  tu  be  remored;  or  if 
a  horae  be  purchased,  and  to  be  sent  for  the  next  day,  a  lery  upon  hits  in  the  falter- 
medlnte  time  upon  execulinn  agnlnat  the  seller,  it  was  «npposed,  would  hardly  be 
sattained.  In  Clayton  r.  Anthony,  9  lUndolph, 285,  Judge  Green  elabontely  btTeati- 
(CBlea  the  doctrine,  end  ably  sustain*  the  mie  esublUhed  by  the  preTioua  wtboaitlfa. 
Aaain,  in  Rydncir  v.  Oee,  4  T.eigh,  635,  the  Court  of  Appeals  held,  that  la  eaae  ot  an 
alisolnte  sale  and  delirpry  of  chattels,  and  an  immediate  redellTery  to  the  vendor, 
upon  bailment,  for  a  limited  time,  on  ralnable  consideration,  and  when  the  Mia  aad 
redellTery  were  liitr  tranaaclinns,  tlie  bailment  waa  not  inconsistent  with  tha  mit, 
and  good  within  the  rule  of  Edwards  r.  Harben.  It  waa  also  deemed  within  tba 
rale,  and  good,  If,  on  an  abiolate  and  fair  sale  of  chattels,  posaestioa  be  not  buM- 
diuety  pasted  to  the  Teodee,  bnt  la  taken  before  the  rights  of  any  creditin-  of  vendor 
attachet.  Thi*  U  the  MiMachnselts  doctrine  in  Bartlett  d.  William*,  1  Kck.  9e& 
So  the  statute  of  eiecDtions  to  Virginia  antharixe*  the  iheriff  to  take  ftwtlicvanBg 
bonds,  for  delirery.  at  the  day  and  place  of  aale,  of  property  taken  in  necaflon. 

(a)  Croft  P.  Arthur,  3  OesMw.  229.  (b)  Da  Budetebeo  v.  Beaknau,  1  id.  S4&. 
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Dot  accompany  a  bill  of  sale  of  chattels  which  was  not  recorded, 
it  was  void  aa  to  the  creditors,  though  there  was  no  douht  of  the 
foimess  of  the  tranBaotion.  Afterwards,  in  the  oonstitutioaal 
court,  the  doctrine  of  the  English  law,  in  Edwardg  t.  HarheTi, 
was  declared  b;  all  the  judges  to  be  a  settled  rule,  (c)  In  Ten- 
nessee, also,  the  doctrine  of  the  English  law,  aa  stated  in  Edaarda 
T.  Sarhen,  is  clearly  aaserted.  (<f )  In  Kentucky,  the  same  prin- 
ciple, under  the  modifications  it  has  subsequently  undergone  in 
England,  seems  to  have  been  adopted ;  for  after  an  absolute  bill 
of  sale,  if  the  property  remains  in  t^e  possession  of  the  vendor, 
it  is  held  to  be  fraudulent ;  and  yet,  when  such  possession  is  not 
inconsistent  with  the  sale,  ihe  fraud  becomes  a  matter  of  fact  for 
a  jury,  (e)  Afterwards,  iu  Wash  v.  Me^ey,  (/)  the  milder  doc- 
trine was  declared,  that  »  transfer  of  chattels  by  deed,  without 
any  change  of  possession,  was  not  per  «e  fraud,  but  only  a  matter 
of  inference  for  a  jury.  (^) 

(c)  Kennedy  r.  Rum,  2  Um,  Const.  (S.  C.)  126;  HdiImI  v.  Wilder,  4  M'CDrd,394, 
ft.  F.  But  Id  Terrj  r.  Belcher,  and  Howard  v.  Willluiu,  1  Bailey  (S.  C),  668,  tlH,  • 
and  Smith  v.  Henrf,  2  id.  llfi,  the  Court  of  Appeals  in  Soutb  CaKdlua  nourrad 
to  and  adopted  the  more  ntodern  and  preraleot  and  lee*  itern  doctrine  of  the  casei. 
that  a  Tendur'i  or  donor's  retaining  possessioD  after  an  absolute  and  unuonditlone] 
•ale  or  gift  of  chattels  was  not  concloiive,  but  only  pri>Kifiu:U  evideww  of  fraod,  for 
it  was  iosceptible  of  explanation.  See>n/!i>,  629,  note(a).  Bntln  AndertoncValler, 
1  M'MulI.  Eq.  ST,  the  Ease  of  Smith  r.  Hency,  in  1  Hill  (N.  Y.),  22.  was  cited  as  war- 
ranting  Ihe  principle  that  if  a  debtor,  in  a  deed  of  assignment,  secures  an  advantage 
to  himselC  >t  invalidates  the  deed,  and  tliat  le«Ting  the  property  In  the  hand*  of  the 
dcIitoT  raise*  the  pretnmptlon  of  a  »ecret  Irait  between  the  del>tor  and  the  preferred 
areditor,  and  the  deed  1*  void  so  far  at  the  rights  of  avditon  are  affected.  Tite  law 
in  snch  a  case  raises  the  condntion  of  fraod,  "  inoapable  of  being  rebutted  or 
ezpUned."  But  if  the  case  r«*ted  only  on  conitncdTe  and  no  aawU  fhiud,  the 
deed  wonld  be  permitted  to  stand  as  a  security  for  any  oonsideration  adTaooed  at 
the  time. 

(if)  Ragan  x.  Kennedy,  1  Tenn.  91.  Since  that  decision,  It  has  been  declared  in 
Callen  a.  Thompson,  8  Terger,  476,  and  in  Haney  n.  KiUongh,  7  Terger,  440,  and 
again  in  Uilchell  n.  Beal,  8  td.  142,  that  possession  remaining  with  ^e  Tetidor 
aftn  an  ab)olute  sale,  er  with  the  grantor  or  mcMtgagor  In  deeds  of  trust  and 
mortgages,  o/lsr  the  tine  of  payment,  is  prima  Jada  eridence  of  fraud:  but  the 
presumption  may  be  repelled  by  prooC  It  wae  further  held  that  the  retaining 
of  possession  by  mortgagor  of  pwsonal  property  i^n  (be  day  of  payment.  Is  not 
prima  fadt  evidence  of  fraud,  tieoanee  It  Is  nndenl4>ad  to  be  a  tadt  or  presumed 
agreement  that  the  mortgagor  sboald  retain  posaeedon.  See  also  wfra.  GS8,  note  (a). 
(e)  Baylor  r.  Smithers,  1  Litlell.  112 ;  Gddsbuiy  i>.  Hay,  1  Litt.  258 ;  Hundley  v. 
Webb,  3  J.  J.  Hanh.  643. 
(/)  1  Dana  (Ey.),  269. 

(•])  Again,  tnBrumnMle.  Stockton,  3  Dana  (Kr.),lS4,  and  Laughlin  o.  Ferguson, 
6  id.  117,  the  rale  It  laid  down  strictly,  that  on  an  absolute  tale  of  morable  property, 
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Ill  PennBylvania,  the  Engliah  doctrine  w  adopted  and  followed 
iu  its  fullest  exteot.  The  general  prinraple  m  explicitly  and  em- 
phatically recognized,  that  on  an  absolute  sale  or  aaeignmeDt  of 
chatt«lB,  possession  must  accompany  and  foUov  the  deed,  and 
vest  ezcluulvely  in  the  vendee,  or  it  is  fraudulent  in  law,  though 
there  be  no  fraud  in  &ot.  (A)  Ab  between  the  vendor  and  ven- 
dee, the  property  will  belong  to  the  vendee ;  but  the  sale  without 
delivery  is  void  as  to  creditors ;  and  if  the  vendor  sells  and  de- 
livers it  to  a  bona  fide  purchaser,  without  notice,  the  purchaser 
will  hold  against  the  original  vendee.  (0  As  an  exception  to  the 
general  rule,  it  is  admitted  that  goods  may,  after  they  have  been 

levied  upon,  or  after  a  fair  purchase  of  them  at  a  sale 
*528    *on  execution,  be  safely  left  in  the  poesesiiiou  of  the 

defendant,  without  a  necessary  inference  of  fraud ;  though 
the  exception  in  the  case  of  a  levy  merely,  was  afterwards  re- 
stricted to  household  furniture,  (a)  Delivery  of  the  goods  ia 
held  to  be  as  requi:>ite  in  the  case  of  a  mortgage  of  goods,  as  of 
an  absolute  sale  of  goods  under  the  statutes  of  IS  and  27  Eliz. ; 
and  merely  stating  on  the  face  of  the  deed  that  possession  was  U> 
be  retained  is  not  sufficient  to  take  the  case  out  of  the  statote, 

ponewioQ  mutt  go  with  Um  title,  or  Am  ule  will  he  pe-M  Tud  ■■  to  tlie  creditors 
and  tnlMequeDl  purebaMn,  DMwithittDdinB  anj  agrenneDt,  liow«T«r  fair,  tliat  111* 
•elltr  maj  Ktain  poHCMlon.  And  mch  leeiiii  to  be  the  law  in  MiHouri.  SQilj 
e.  Hood,  S  Ho.  290;  Fnter  e.  Wallace,  2  id.  231 ;  ud  as  laid  down  In  Georgia,  b 
Howlaod  n.  Dewi,  R.  M.  Charlton,  886.  The  rule  in  KentDcfe?  appIlM  odI;  U  aalM 
hj  priTate  Toluntarf  contract,  and  not  to  lalea  on  czecBtion,  when  the  (iinple  TelM»> 
Hon  at  poiieaaion  b^  the  debtor  ii  not  necenarily  fraudulent;  nor  to  ealea  npoa 
a  mortgage  condition,  provided  tlie  condition  be  luerted  and  the  deed  reootded. 
6  Dana,  120;  Teraon  e.  Morton,  6  id.  868;  Swigert  v.  Thomat,  T  Id.  222,  The  rule, 
that  poaiaulon  mn«t  go  with  the  deed,  doei  not  apply  In  Kentucky  to  mortgagee  and 
deed*  of  trnit,  which  are  required  to  be  recorded.  S  Litlell,  243 ;  IJ.  J.  Hanh.  SU ; 
8  Id.  85a ;  8  Dana.  304  ;  18  Feten,  112. 

(h)  Toung  0.  M'Clare.  2  Watta  &  B.  147. 

(i)  Dawei  r.  Cope,  4  Binney,  268;  Babb  r.  ClemMm,  10  Serg.  ft  R,  41S;  Bhav 
V.  Ijevj,  17  Id.  09;  Hower  «.  Geeuman,  tb.  2fil;  Streeper  v.  Bdurt,  S  Wharton, 
802;  Hootnnith  v.  Cope,  0  Wharton,  6S.  A  eonitmetire,  lymtxrilcal,  or  temponur 
delivery  of  pereonal  property  li  not  luttcient  to  change  the  ownerabip  a*  to  mdiurt. 
There  muit  be  actual  deliverj  at  the  time,  and  a  oontlnnlng  poaaeation.  IfBride  v. 
ICClelland,  6  WalU  k  S.  M.  By  itatote  of  Fenntylvania  of  14th  June,  188S,  and  th« 
eonitruotion  given  to  it,  an  a«iigiiee,  under  a  volnntary  deed  of  uiignmant  for  the 
benefit  of  creditor*,  may  tnller  the  goodi  to  remain  in  poatenlon  of  the  aaaignor  tor 
I  thirty  days,  without  inhJeoUng  them  to  an  ezectiUon  oTa  creditor  oTaBtlBnor.  TU* 
I  dday  li  to  aflbrd  time  to  comply  with  the  requiiition*  of  the  itatute. 

(a)  Levy  e.  WalUi,  4  DatLat,  167;  Waten  v.  H>C9eUan,  lb.  BOS;  CtaaaoeDur  a. 
PhlUipi,  lb.  218 ;  Myen  c.  Harvey,  a  Peon.  47& 
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even  in  the  cue  of  a  mortg^e  of  goods ;  and  the  transaotion  has 
been  adjac^ed  to  be  fraudulent  j9«r  te,  and  void  against  a  subse- 
quent bona  fide  porohaser  without  aotioe.  (£)  The  just  policy 
and  legal  solidity  of  the  rule,  that  holds  all  such  deeds  of  chattels 
fraudulent  in  law,  were  asserted  in  the  case  to  which  I  have  last 
alluded,  with  distinguished  ability  and  effect.  The  retention  of 
poseession  most  not  only  be  a  part  of  the  conti^ot,  but  it  must 
appear  to  be  for  a  pnrpoiie,  fair,  honest,  and  necessary,  or  con- 
ducive to  some  fur  object  in  view.  Appearances  must  not  only 
agree  with  the  real  state  of  things,  but  the  real  state  o(  things 
must  be  honest  and  consistent  with  public  policy.  Such  were  the 
cases  of  Bueknal  v.  Roiiton,  and  Cadogan  v.  Kennett.^  Where 
the  motive  of  the  sale  is  the  security  of  the  veodee,  and  the  ven- 
dor is  permitted  to  retain  the  vbible  ownership  for  the  conven- 
ience of  the  parties,  it  is  a  fraud,  though  the  arrangement  he 
inserted  in  the  deed  or  mortgf^e.  The  policy  of  the  law  will 
not  permit  the  owner  of  personal  property  to  create  an  interest  in 
ano^er,  either  by  mortgtige  or  absolute  sale,  and  still  continue  to 
be  the  visible  owner.  The  law  will  not  stay  to  inquire  whether 
there  was  actual  fraud  or  not,  and  ffUl  infer  it  st  all  events ;  for 
it  is  against  aoood  policy  to  suffer  the  vendor  to  remain  in  pos- 
sesion, whether  an  agreement  to  that  effect  be  or  be  not  ex- 
pressed in  the  deed.  It  necessarily  creates  a  secret  incumbrance 
as  to  personal  property,  when,  to  the  world,  the  vendor 
'or  mortgagor  appears  to  be  the  owner,  and  he  gains  *524 
credit  as  such,  and  is  enabled  to  practise  deceit  upon  man- 
kind. If  the  possession  be  withheld  pursuant  to  the  terms  of  the 
agreement,  some  good  reason  for  it,  beyond  the  convenience  of 
the  parties,  must  appear;  and  the  parties  must  leave  nothing 
unperformed  within  their  power,  to  secure  third  persons  from  the 
consequences  of  the  apparent  ownership  of  the  vendor.  If  it  be 
the  sale  or  mortgage  of  articles  undergoing  a  process  of  manu- 
facture, to  be  delivered  when  finished,  or  of  various  other  goods 
and  chattels,  and  possession  can  properly  be  retained,  there  ought 
to  he  a  specific  inventory  of  the  articles,  so  as  to  apprise  creditors 
of  what  the  oonveyance  covered,  and  to  prevent  the  vendor  from 
changing  and  covering  property  to  any  e^«nt  by  dexterity  and 
frand. 

(A)  Clow  v.  Woodf,  6  Berg.  *  R.  2TS ;  Webb  v.  HsrdeD,  1  Peon.  57,  B.  r. 
>  Fnc.  Ch.  38Si  Cowv.  432. 
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The  Supreme  Court  of  Pennsytvaaia  have  regretted,  that  even 
in  the  excepted  case  of  household  furniture,  the  goods  seized  on 
ezecutJou  may  be  left  in  the  handy  of  the  defendants.  This  was 
contrary  to  the  common  law,  which  would  not  endure  the  levying 
on  goods  only  as  a  security,  (a)  and  wisely  gave  a  subsequent 
execution  creditor  the  preference,  if  goods  levied  on  by  execution 
were  suffered  to  remain  in  the  hands  of  the  defendant.  The 
exception  of  household  furniture  has  notoriously  occasioned  col- 
lusion and  fraud,  and  been  productive  of  gross  abuse.     The  levy 

was  a  very  imperfect  notice  to  third  persons,  (i) 
*  626       *  The  same  doctrine  has  been  declared  to  be  the  law  in 

lUinois,  New  Jersey,  Connectiout,  and  Vermont.  Deliv- 
ery of  possession,  in  the  case  of  a  sale  or  mortage  of  chattels,  is 
held  to  be  necessary  whenever  it  is  practicable ;  and  to  permit 
the  goods  to  remain  in  the  bands  of  the  vendor  is  declared  to  be 
an  extraordinary  exception  to  the  usual  course  of  dealing,  and 
requires  a  satisfactory  explanation.  There  must  be  an  actual  and 
not  a  colorable  change  of  possession.  The  leading  decisions,  in 
England  and  in  this  country,  in  &Tor  of  the  legal  inference  of 
fraud  in  such  cases,  are  referred  to,  and  the  conclusion  adopted, 
that  on  a  sale  or  mortgage  of  goods,  an  agreement  either  in  or 

(a)  Bndler  v.  Wyndhwn,  1  Will.  44. 

(i)  Cowden  v.  BitAy.  8  Serg.  &  K.  610;  De«ii  v.  PaXtaa,  13  id.  84G.  tn  Bamei  ■. 
BillingtoQ,  1  Wuh.  C.  C.  38,  Judge  Waihingion  held,  that  lionBeho;d  nimitura  did 
not  properly  form  an  exception  to  the  genertl  rule ;  that  If  the  gooda  b«  )eTi«d  on 
under  KjLfa.,»ai  left  in  tlie  poMeiiion  of  the  defieodaat  for  any  length  of  time,  no 
lien  attached  by  the  levy,  ai  agaitut  lubaeqaent  eieculiaDi  or  purchaien.  The  ml^ 
■■  itwBi  afterwards  declared  iu  Berry  v.  Smith,  S  id.  60,  doea  nnt  reqaire  (he  officer  la 
remove  the  gooda  or  lell  them  mmediattis,  provided  he  doea  it  in  a  reaionable  tim^ 
and  doe)  not  leave  the  debtor  in  the  mean  time  with  the  power  to  deal  with  the  prop- 
erly as  owner.  Bo  in  Wood  ii.  Vanarsdale.  3  Bawie,  401,  It  was  held  that  llie  sheriir 
was  only  bound  to  take  poaseuion  of  goodi  levied  on  esevalion,  within  a  reasonable 
tine ;  but  If  on  ■  levy  be  be  directed  by  Ihe  plBintiff  to  stay  further  proceeding* 
until  farther  order,  and  the  object  be  aecnrity  for  the  debt,  the  lien  created  by  the 
levy  ii  dlicbai^ed.  Com ninn  wealth  u.  Stremback.  S  RawIb,  S41.  In  North  Candim 
tbe  Mme  general  doctrine  prevails ;  and  the  sheriff  who  seiiei  goods  and  chattel*  on 
elocution  must  take  possession,  or  by  some  notorious  act  devest  the  debtor's  pooti 
sion  and  use  of  them,  or  he  will  lose  his  preference  over  a  sobsequent  seizure,  mile** 
the  leaving  the  goods  in  the  debtor's  possession  be  accoauted  for,  as  in  the  case  of  k 
growing  crop,  or  an  article  in  the  course  of  being  manutactored,  or  the  like.  Roberta 
V.  Scales,  1  Battle,  88 ;  s.  c.  1  Iredell,  88.  In  SonCh  Camiina  the  courts  do  not  fallow 
the  rule  in  most  of  the  other  state*,  that  a  senior  execution  creditor  will  lose  hi*  Sen 
M  agaiost  a  junior  creditor,  by  Inactivity.  Local  consideraticaia  have  lad  to  tUa 
policy.    Adair  i-.  M'Danlel,  1  Bwley,  168. 
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oat  of  the  deed,  that  the  vendor  may  keep  possession,  is,  except 
ill  special  cases,  fraudulent  and  void,  equally  against  creditors 
and  bona  fide  puichasers.  (a) 

(a)  Tbornloa  n.  DkTflnport,  1  Scud.  SM.  In  this  Illliiau  csm  the  true  doctrioe 
i>  I^  dowo  «lib  precuion.  All  conref  ancM,  it  ii  held,  of  goodt  and  chatteli,  wliera 
the  poiwwioa  is  permitted  to  remiiii  with  the  donor  or  Tendor,  are  fraudulent  par 
K,  and  void  at  to  cr^dlton  and  purchuert,  vnleM  the  retaining  of  poaieMlon  be 
coniistent  with  the  deed;  where  the  traniactioD  i*  iona/A, and  from  the  nature 
and  prOTiaioni  of  the  deed  tha  poaieaurai  i*  to  remain  with  the  vendor,  tliat  po*- 
■euioD,  being  coniistent  with  the  deed,  doei  not  sToid  it;  and  therefore  mortgage!, 
e  eettlementa,  and  limitatiani  orer  of  ubattela,  are  Talid  without  tranafer  of 
aa,  if  the  trantfer  be  bona  fide,  and  th«  poawHion  remain  with  the  perton 
aoconling  to  the  deed.  But  an  abacinte  aale  of  penonal  propert7,  and  the  posKeaion 
Mtnaioing  with  the  rendor,  ia  Toid  at  to  creditora  and  purvhasera,  encn  (Acw^  aulhor- 
ivd  bf  lie  urmt  of  iXe  bm  of  uUe.  The  opinion  of  one  of  the  judges  io  thatcaae  went 
to  the  whole  length  of  the  lalutary  doctrine,  tliat  the  mortgagee  or  rendee  taking  a 
Mlt  of  Mle  lor  aecurity,  must  take  posaeiaioo,  eren  thougli  the  arrangement  in  the 
deed  or  mortgage  be  different,  becauie  the  polio;  of  the  law  will  not  permit  the 
owner  of  penooal  property  to  create  an  intereat  in  another,  titber  by  mortgage  or 
abaolute  aale,  and  *(IU  continue  to  be  the  viatble  owner.  Chumar  v.  Wood,  1  Halit. 
16&;  Patten  t>.  Smith,  &  Conn.  IBB;  Swift  b.  Thompaon,  B  id.  6S;  Toby  o.  Reed, 
9  id  2ISi  MilU  v.  Camp,  U  id.  219;  Oibome  v.  TuUer,  ib.  G29.  But  in  New  Jer- 
tef,  the  aubject  haa  been  aince  fhllj  diicnawd,  and  a  rale  of  a  more  qualified 
character  declared.  In  Steriing  v.  Tan  Cleve,  7  Halit.  265,  it  wu  held,  after  an 
elaborate  Tiew  of  the  intyect,  that  a  mere  agreement  by  the  creditor  to  delay  the  aale 
of  a  debtor'a  gooda,  leried  on  by  execution,  waa  not,  of  itaelf,  e>id?nce  of  ftaad. 
There  mnat  be  aome  proof  of  actnal  traud  to  aubject  a  prior  execulioo  to  poatpone- 
ment  If  Un  plaintiff  auBera  the  gooda  levied  on  by  execution  to  remain  with 
the  debtor  An-  a  apeciflc  time,  on  liia  agreeing  to  pay  a  rent  therefor,  equivalent  to 
kMpbig  tite  good*  of  tlte  tame  valoe  and  In  good  order,  it  U  not  a  frand  upon  a  tub- 
tequent  execution  creditor,  and  will  not  pottpone  the  prior  execution.  See  alao,  in 
Bank  of  New  Bmnawick  d.  Haaaert,  Saxton,  Ch.  (N.J.)  1;  CumberUnd  Bank  v. 
Hann,  4  Harr.  (N.  J.)  166,  a  more  relaxed  indulgence  in  leaving  gooda  Niied  on  exe- 
OQtloQ  with  the  defendant,  if  done  <n  good  &itb.  In  Vermont,  it  waa  held,  that  in 
ordinary  caaei  of  lalet  of  pereonal  property.  If  the  vendor  retaina  poaaeuinn,  the  aale 
1*  thtudulent  and  void  aa  to  creditoia.  Bomi  Jida  aalei  by  aheriK  were  an  excq>tioB. 
Boardman  v.  Keeler,  1  Aiken  (Tl),  l&B ;  Mott  r.  McNiel,  1  id.  162.  In  Weeka  f 
Wead,  2  id.  64,  the  aame  conclnaion  wat  adopted,  after  a  full  review  of  the  author. 
itiea  on  sacli  aide  of  the  queation  ;  and  It  waa  dechtred,  that  In  the  aale  of  chatteit.  If 
the  conveyance  be  abaolute,  the  want  of  a  change  of  poaseasion  waa  not  merely 
prima  faeit  evidence  of  fraud,  but  a  ciroumatance  pa-  m  which  rendered  the  tnoaac- 
tlon  treudnlent  iind  void ;  and  no  ttipolation  in  the  contract,  that  the  vendor  ahould 
retain  poaaeation,  wonld  take  the  caae  out  of  the  rule,  if,  fivm  lie  natitrt  of  tia  Irantae- 
fMH,  the  aale  wat  abaolute,  and  potaeeaion  would  accompany  it.  Bo,again,in  Fletcher 
V.  Howard,  2  Aiken  (Tt),  llfi,  it  waa  decided  to  be  eaaential  to  a  pledge,  aa  well  at 
to  a  tale  of  pertonal  chattel*,  that  it  be  accorapanfed  with  delivery  of  poeteetion  at 
againal  third  pertoni ;  and  that  if  the  pawnee  (akea  a  delivery,  and  yet  Immediately 
re^livere  the  thing  pledged  to  the  former  owner,  or  permitt  it  to  go  back  Into  hit 
pniaeaaion,  the  tpedal  property  created  by  the  bailment  la  determined  and  gone. 
The  tame  doctrine  waa  followed  out  in  Beattie  d.  Bobln,  S  Vt.  181 ;   and  it  waa 
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*  526  *  In  these  American  deoisioofl,  the  stera  conclusions  of 
the  doctrine,  that  fraud  in  the  given  case  is  an  inference 
of  law,  are  asserted  not  only  in  a  tone  equally  explicit  and  decided 
as  in  the  English  cases  in  the  age  of  Mansfield  and  Buller,  bet 
with  much  greater  precision  and  more  powerful  and  convincii^ 
argument.  There  is  wiother  series  of  decisions,  however,  which 
have,  under  sanction,  established  a  more  lax  and  popular  doctrine. 
In  North  Carolina,  it  is  held,  that  whether  a  deed  be  &auda- 
lent  or  otherwise,  from  the  want  of  possession  in  the  vendee,  or 
within  the  operation  of  the  statute  of  13  Eliz.  o.  5,  was  a  ques- 
tion of  fact,  and  not  of  law.  (a)  The  Supreme  Court  of  that 
state,  in  a  more  recent  case,  (i)  carried  the  relaxation  of  the 
English  rule  to  a  great  extent.  A  bill  of  sale  of  a  horae  was 
absolute  on  its  face,  but  taken  as  a  security  for  a  debt,  and  poa- 
session  was  left  with  the  vendor.  The  property,  after  being  kept 
by  the  debtor  for  six  years,  was  seized  on  execution  by  another 
creditor ;  and  the  court  decided  that  such  a  transaction  was  only 
presumptive  evidence  of  fraud  for  a  jury ;  and  as  they  had  found 
DO  fraud  in  the  fact,  the  verdict  was  sustained,  (c) 

deeUiwl,  that  niil«M  &  pmchaM  be  iolloiied  by  ■  TbiUs  chuige  of  pcinMlnw.  tha 
fropBTij  will  eontinne  li&bl«  to  the  crediun  at  the  Tcndor.  Judd  v.  Langdoo,  6  Vt. 
281  i  Bmjliei,  J.,  ib.  5S1,  B.  P.  Id  FmriuwarUi  v.  Shepwd,  6  VL  &21,  ch«  S«pK** 
Conrt  ol  VennoDt  adhaled  to  their  former  deoiaioiii  irith  greU  raaotatioo,  and 
declMwl  that  ■  laki  of  peraoHkl  property,  UDacoompuiied  with  k  change  of  poaaw 
•ica,  wu  per  K  franduleot  aa  againat  the  creditor!  of  the  Teador.  "Tlu»  atill 
reDuioa,"  aaid  llMUxk,  J.,  "  the  letlled  law  of  tha  land ;  and  although  aome  Inainxt 
gentlemen  of  the  law  have  anppoaed  that  the  cxmrt  would  erentnallj  rstraoe  tb^ 
•tept,  u  the  caurta  in  aome  of  the  neighboring  atatai  hare  done,  that  ia,  leave  that 
aa  a  badge  of  frand  to  a  jnrj,  ;et  we  are  not  diapoaed  to  recede  a  Jot,  nor  to  •dTaan 
a  wbit,  bat  to  remain  •t*tioDar7  npon  thla,  in  other  goremmenta,  rezed  queMicw,  aa 
M  to  giTB  thia  branch  of  the  law,  at  leaat,  the  quality  of  IlI^fa^nit7."  I  think  dili 
deddon  reflecta  the  higheat  honor  npon  the  finoeeM  of  the  ooutt,  and  it  ii  a  ooomI- 
ing  example  of  the  triumph  of  the  conaerratiTe  principle  in  our  jnriapradenc*.  Bow 
long  the  oonrt  will  be  abte  to  atand  on  thai  groond  ii  another  qneatiaa.  Wilaon  •; 
Hooper,  IS  Vt.  65S,  a.  p. 

(a)  Vick  V.  Eega,  a  HaT^ood,  126;  Falknv  o.  PerUo*,  ib.  221;  Smltli  >.  VUk, 
1  Oiwk.  841 ;  Tratter  ■>.  Howard,  ib.  330. 

{»)  Howell  D.  BUlolt,  18M,  1  Dct.  T6. 

(e)  In  laaO,  proriuon  <ra«  made  by  law,  in  Noitb  Carolina,  for  the  ragii«7  at 
deed*  of  tniit  or  mortgagee  of  ctiatteU ;  and  the;  were  not  to  ba  Talid  in  law,  aa 
agidiMt  CMditon  or  pnrchaHn  for  a  Talnable  conalderadaa,  withant  aoch  regiabj. 
Thit  wia  prerent  the  laoonTsnleooe  of  Iha  antecedent  doctrine.  There  wei«  b1i« 
•Utvtei  In  1TB4, 1801,  ud  1820,  proriding  for  the  regiatry  of  biU*  of  aale  of  chatleli. 
In  Oregoiy  j>.  Fn'kina,  4  Dbt.  (N.  C.)  60,  it  waa  decided  that  a  deed  abaolata  en  ila 
faoe,  bat  e;(ecated  npoa  a  parol  agrtenent  for  redemption,  ia,  in  law,  ftaartnlwi  and 
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In  New  York,  the  current  langa^e  of  the  court  originallj 
W8«,  (d)  that  the  non-delirery  of  goocU  at  the  time  of  the  sale  or 
mortgage  vaa  ou\y  jmma  facie  evidence  of  fraud,  and  a  oiroum- 
stance  which  admitted  of  explanntion.  But  in  SturUvaja 
T.  Ballard,  («)  the  subject  received  a  more  *  full  and  •527 
deliberate  conaideratioii,  and  the  English  and  Americaii 
Htithoridea  were  extensively  reviewed ;  and  it  was  decided,  that 
on  a  bill  of  sale  of  goods,  partly  for  cauh  and  partly  to  satiefy  a 
debt,  with  an  t^reeraent  in  the  instrument  that  the  vendor  was  to 
retain  the  use  and  occupation  of  the  goods  for  the  term  of  three 
months,  the  goods  were  liable  to  the  intervening  execution  of  a 
judgment  creditor.  It  was  considered  to  be  a  settled  principle 
of  law,  that  if  the  vendor  be  permitted  to  retain  possession  in  the 

T(M,  M  agaiott  the  cradilon  of  the  T«ndoi ;  and  the  logiitij  ot  It  nnder  the  itEtnte 
did  not  add  to  LM  raliditj.  The  object  of  the  Re^tiy  Act  ira«  to  give  notice  of  the 
ndttence  and  extent  of  Incambmice*,  at  mahgaga,  dmdt,  or  maB/aneet  xk  trntt, 
and  the  trns  utaancter  of  the  deed  Biut  appear  on  the  laoord,  to  give  it  proteclioM. 
Id  that  caae,  Cb.  J.  Biiffln  obaerred  that  Aaod  wai  matter  of  law,  and  a  qoeation  for 
the  court,  but  the  nctniil  Intent  wai  generally  concealed,  and  waa  within  tlie  prorince 
of  a  jary,  and  in  that  ten«e  fraud  b  a  mixed  qaeition.  But  when  the  fact*  ai« 
aacertained,  the  concluion  )•  excltulvelj  matter  nf  law.  The  Bn^li  mie  for  tovH 
tii^  pESTaUed  In  North  Carolhia,  that  poneailon  retained  by  the  Tendor  was  ptr  m 
ftandulent.  But  It  admitted  of  lO  many  excaptioni  proper  for  the  JU17,  as  to  the 
inteDti,  that  the  rule  itself  haTdif  remained ;  and  ttie  court  flnallr  reeortcd,  as  has 
been  done  In  ITew  Toilc,  to  the  [dain  rale  of  leaving  to  the  }(ir;  the  posinision,  aa  a 
fact  and  groand  of  pratumpdon,  under  all  the  drcamstanoee,  whether  or  not  there 
wa«  a  secret  trust  and  a  fraudulent  Intent,  without,  lioweTer,  iutending  to  leave  it  to 
the  jurf  to  follow  their  own  uncertain  Judgment,  when  tlie  ascertained  facts  would. 
In  Judgment  of  law,  amount  to  a  ftaudulent  intent.  Dectriom  so  guardedly  and 
flnnlj  expressed  are  exceedlDglr  consolkig  and  raloable.  The  case  of  Landman  e. 
Harrii,  3  Der.  14S,  contained  the  same  sound  doctrine.  So  in  Wilson  s.  Hensley, 
4Ir«d.  (N.  C.)&6,  where  a  levy  had  been  made  on  execution  of  personal  property,  and 
possession  immediately  restored  to  the  defendant,  a  levy  by  another  officer  on  a  sut>- 
Wfuaot  execution  was  preferrel  The  doclrlDe  hi  Tennessee  snd  Alabaoia  h,  that 
on  a  sate  irf  goods  t»y  deed,  absolute  on  its  face,  wiltteut  possession  accompai^lot  - 
the  rieel,  <tli  only  prima  ficU  evideoce  of  fraud,  and  not  f^udulent  ptr  t.  Callaa 
V.  Thorup»oD,  3  Terg.  47S;  1>Krwin  n.  Handley,  ib.  G02.  See  also  the  ca«e  of  Maney 
IT.  KHloogh,  tapra,  022,  a.  {d) ;  Blocker  e  Bumess,  a  Ak.  n.  ■.  854.  This  seemg  alao 
Mbeth«nl«biUkslsaipt)L  Carter  d.  Orares,  6  Howard,  L  And  in  Kemucky  the 
courts  go  so  fkr  as  to  lioid  that  possession  of  goods  by  a  mortgagor  is  not  only  not 
fraudulent  per  a*,  but  in  many,  and  perhape  in  most  cases,  not  even  evidence  of  fiand 
in  fact  S  Dana  (Ky.),  201.  In  Missouri,  on  the  other  hand,  the  principle  wbich 
iMmi  le  be  declared  in  tlie  ease  of  King  i^.  Bailey,  S  Ho,  6TGt  Is  that  pcaseeslon  of 
petaoMtl  property  by  the  vendor,  after  a  sale,  either  ibeolote  or  eoBdhkoat,  li  kaod- 
ulent  and  void  in  law,  as  tcalnrt  creditors,  prior  or  mbeequent. 

(if)  Barrow  b.  Paxton,  6  John*.  asS;  Beala  v.  Qnernaey,  8  id.  4fia. 

(e)  9  Johns.  ST. 
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o^e  of  an  absolute  bill  of  sale  of  chattels,  it  was  an  act  of  frand 
in  law  as  against  creditors ;  and  that  tliough  tUe  agreement  ap- 
pear on  the  face  of  the  deed,  it  would  be  equally  so,  unless  some 
good  motive  was  at  the  same  time  shown.  The  rule  applied 
equally  to  conditional  as  well  as  absolute  sales,  unless  the  intent 
of  the  parties  in  creating  the  condition  was  sound  and  legal. 
Fraud  was  the  judgment  of  law  on  facts  and  intents,  and  it  was 
a  qnestioa  of  law  when  there  was  no  dispute  about  the  facts,  (a) 
The  result  of  the  inveetigation  was,  that  a  voluntary  s^e  of  chatr 
tela,  with  an  agreement,  in  or  out  of  the  deed,  that  the  vendor 
may  keep  possession,  is,  except  in  special  cases  and  for  special 
reasons,  to  be  shown  to  and  approved  of  by  the  court,  fraudulent 
and  void  as  against  creditors. 

This  decision  was  supposed  to  have  established,  on  sound  foan- 
dations,  the  rule  of  law  in  New  York,  so  {&t  as  thut  rule  depended 
upon  the  judgment  of  the  Supreme  Court.  But  though  the  de- 
cision has  been  cited  and  Approved  of  in  other  states,  (i)  it  was 
doomed  to  have  a  very  transient  influence  on  its  own  tribunal. 
In  Ludlow  T.  Surd,  (c)  the  chief  justice  left  it  as  a  debatable 
point,  whether  the  retaining  possettsion  of  chattels  by  the  vendor, 
after  an  absolute  sale  of  them,  was  ipsoftteto  fraudulent,  or  only 
a  badge  of  fraud  for  the  consideration  of  a  jury ;  and  in 

•  528    Bmell  v.  Eopkinst  (d)  •  the  doctiine  of  the  case  of  iS^rte- 

vant  T.  Ballard  was  entirely  subverted,  and  it  was  adjudged 
that  possession  continuing  in  the  vendor  was  only  prima  faete 
evidence  of  fraud,  and  might  be  explaimed.  But  in  Divver  t. 
M  'Lauffhlitiy  (a)  it  was  held  thata  mortgage  of  goods,  in  a  case  in 
which  the  mortgagor  was  suffered  to  continue  in  possession,  and 
to  act  as  owner  for  two  years  and  a  half  after  the  mortgage  had 
become  absolute,  was  fraudulent  in  law,  and  void  as  to  creditors, 
however  honest  the  intention  of  the  parties  might  h^ve  heea. 
This  was,  in  some  degree,  reinstating  the  earlier  doctrine,  and  a 

recognition  of  the  principle  declared  in  Sturtevant  v.  B4mI- 

*  529    lard ;  *  and  the  decision  ia  deemed  to  be  sound  and  salo- 

tary,  (a) 
(a)  Frand  k  •  qnetlloa  of  law  on  &cto  and  inteaU.    Lord  Coke,  8  Bnlat  SOS; 
Loid  Bfaiufleld,  1  Borr.  474 :  BdIIw,  J.,  2  T.  B.  606 ;  Lord  Bllentwroosh,  »  Bart.  M 
(M  6  ScTg.  A  R.  286;  6  Conn.  900;  1  Aiken,  168,  163;  2  Dbt.  M;  6  Tt  62L 
<c)  1»  Johni.  221.  (1^)  S  Comn.  106. 

(o)  2  Wend.  fiM;  Collina  i>.  Bra»h,  0  Wend.  ICe,  a.  r. 
(a)  The  TTew  York  BcriMd  StatnUi  hare  pnt  thii  Teutknii  qoestlan  at  iwt  ia 
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The  Supreme  Court  of  MasBacbasetts  has,  in  several  cases,  (6)  - 
laid  down  and  established  the  doctrine,  that  poesesuoo  of  chattels 

thb  itite,  >■  to  the  effect  of  the  noivJellTBrj  of  goodi  on  ule  or  uilgnment,  bf  waj 
of  mortgage,  or  upon  condition,  by  decbtring  that  luileii  the  late  or  uilgnmeDt  ba 
•ccoropnoled  bj  an  immediate  deliveiy,  ind  be  followed  bj  an  actual  and  coaUnoed 
Changs  of  powcHion,  it  ihall  be  prtiumed  to  be  /raudalent  attd  void  ai  againit  tba 
creditor*  of  tbs  vendar,  or  perton  making  the  attignment,  and  againit  rabMqtunt 
pnrehaurt  in  good  faith ;  and  sliall  be  oMcfan'M  tadenee  of  fraud,  unleM  it  ahall  ba 
mado  to  appear,  on  the  part  of  the  penon*  claiming  nnder  luch  tale  or  auigniiMfit, 
that  th«  same  wai  made  in  gaad  faHh  and  aithaa  ang  initnt  to  defratid.  All  penou 
who  shall  be  credilorv,  whil«  the  goods  remain  in  the  pot»Mion  or  under  the  eontnd 
of  tlM  vendor  or  araignor,  ai«  embniixd  in  the  provition ;  bat  it  doei  not  apply  to 
contract*  of  bottomry  or  respondentia,  nor  to  Maignmenti  or  hypothecation*  of  tb*. 
leli  or  good*  at  sea,  or  in  foreign  port*.  N.  T.  Revised  Statute*,  ii.  !»«,  sec  5, 6,  7. 
It  i*  farther  declared,  that  the  qneetion  of  IVaudulent  intent,  in  all  caseH  of  fraudn- 
lefit  conveyance!  andcontraotsrelKtiretorealand  personal  property,  shall  be  deemed 
a  fueMibii  of  feet  and  net  if  law;  and  no  conveyance  or  charge  is  to  be  a^Ji'dBed 
fnindalent,  u  against  creditors  or  purchasers,  soMy  on  the  ground  that  It  waa  net 
Jonndtd  on  a  raluaih  cmtideralim.  The  title  of  a  purchaser  for  a  valuable  considera- 
tion la  not  to  be  kflfei;ted  or  impaired  by  any  of  the  proviiioni,  unlet*  he  had  previoaa 
doUm  of  the  frandalent  Intent  of  the  granlor,  or  of  the  fraud  rendering  rold  the 
title  of  such  grantor.  lb.  1S7,  tec.  4,  G.  Though  fhiud  fai  those  cases  is  declared 
to  be  a  question  of  fact,  and  a  court  of  equity  it  competent  to  pronounce  upon  It,  y«t. 
If  the  case  be  bnmgbt  to  hearing  upon  bill  and  answer,  and  the  latter  denies  the 
fh^ndnlent  intent,  the  court  will  require  auch  fitcts  at  are  prr  m  conclusive  evidence  of 
fraud.  It  will  overlook  the  mere  indicia  of  fraud,  for  the  complainant  should  have 
put  the  cante  at  istne,  and  have  given  the  defendant  an  opportunity  to  explain  by 
proof  the  tatpiuion*  circumi lance*.  Cunningham  v.  Freebom,  11  Wend.  240.  The 
doctrine  now  ettablished  ii  evidently  at  high-toned  at  any  that  the  courti  of  Justloe 
In  this  oountT}'  can,  by  a  permaneni  practice,  lustatn ;  and  it  contains  this  inherent 
and  redeeming  energy,  that  the  fact  of  withholding  pottettlon  raitet  the  presumption 
of  fraud,  and  the  burden  of  dealroying  that  preiumption  Is  thrown  on  the  vendee  or 
mortgagee,  who  suffer*  tlie  posiestion  to  remain  unchanged. 

The  court*  of  New  York  have  ilnce  given  increaied  energy  to  the  ttatnie  provi* 
aion*  against  fraudulent  lalei.  That,  in  Dosne  r.  Eddy,  10  Wend.  S23,  and  Randall 
V.  Cook,  17  id.  5S,  it  was  considered  that,  nnder  the  Revited  Statutes,  the  distinction 
between  an  abtduie  lele  and  a  vartgagt  of  gooit  was  abolished,  and  that  on  a  tale  or 
mortgage  of  goods,  actual  and  continued  change  of  possession  was  indiipentable, 
tmlett  the  contrary  1>e  satiafaciorlly  explained  by  tome  good  and  tofflcient  reaton, 
even  though  the  conveysni;e  whs  made  in  good  faith,  and  without  any  Intent  to 
deftau±  So,  in  Boiler  v.  Stoddard,  7  Paige,  lOS,  the  chancellor  held,  that  if  an 
intnlrent  debtor  asdgn*  his  property  In  trust  for  the  benefit  of  creditors,  and  without 
any  actual  change  of  possession,  and  the  assigtwe  leave*  the  good*  in  store,  in  the 
posiession  of  the  aislgnor  as  his  agent,  to  be  sold  In  the  ordinary  course  by  retail. 
Instead  of  disposing  of  them  at  once  irhhont  any  unreasonable  delay,  and  (hirly,  by 


(&)  Brookan.  Powers,  16  Mast.  S44;  Bartlett  e>.  Willi amt,  1  Pick.  288;  Holme*  ■>. 
Crane,  2  id.  607  ;  Wheeler  n.  Tntlii,  8  Id.  266 ;  Ward  d.  Sumner,  6  id.  69 ;  Bbomway 
p.  Rotter,  T  id.  66;  8  Id.  443,  a.  o.;  Adama  r.  Wlieeler,  10  Id.  199;  Harden  v.  Babcod^ 
S  Hat.  99;  Br^*  v.  Fa^man,  lb.  2S8;  [Ingalls  o.  Herrick,  IW  Mass.  861.] 
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■  hy  the  vendor  ot  mortgagor,  after  a  sale  or  moit^gage  of  thenme, 
is   not,  KB   it  regards  creditors,  fraud  per  te,  but  only  prima 

Mietioa,  and  dbtribatinr  Uw  pneeod*,  tha  udgament  becoma  rimudiileBt  and  rni 
■■  to  erediton.  Tha  Mttgnnent  ougbt  to  b»  ■ccompudsd  with  as  actnal  aad  con- 
tliined  ehukge  of  poMCMMO,  and  Dot  meraly  a  nomiDal  aad  ctmiBiivtiTe  '^r-git.  fee 
the  Uttor  it  not  a  chaise  witbin  tiM  neaniug  of  Uie  italut*  on  (he  anhject.  Tfaia 
iacnt  w*<  afflmwd  on  ap]>eal,  30  Wond.  GOT.  8a  again,  in  SMtoii  r.  Fiaber,  10 
Wood.  181,  the  Supreme  Conn  aet  aaid«  a  verdict  and  a-warded  a  new  trial,  vhea 
tha  jury  diategafded  the  <^i»tgo  of  tJie  Judge,  and  npportod  a  aale  of  goodi  unao- 
ooBpanied  bj  ao  tmmediata  delivMy,  and  not  followed  bj  enr  actual  and  continnad 
change  of  poaseialoD,  and  when  no  tatitfiidani  txpUmation  wat  given  teAjr  ikn  n^min- 
mait  of  Antatatt  uert  not  aompUtd  vili.  It  wai  held  to  be  a  Terdict  againat  both  tha 
Uv  and  the  fact.  TheM  wera  tofalUble  and  lagal  imdida  of  fraud  on  the  fac«  ol  tba 
tranaaction.  It  woa  nakedly  fraodnlent,  and  the  court  Tory  properly  heU,  tliat  tbejr 
ooold  not  permit  the  law  to  be  lo  diiregarded.  But  tee  Sndth  s.  Acksr,  33  Wend. 
668,  a  gi«at  relaxation  of  the  preceding  doctdiM ;  and  It  wai  held  hy  a  »vorily  at 
tlM  Conrt  of  Errari,  in  accordance  with  the  reoei*ed  doctrine  in  the  Reriaed  Htatntea 
of  N.  T.,  that  a  mortgage  of  chattel*,  mwccompanied  by  immediate  deliTery,  and  not 
foUowed  by  an  acinal  and  cootaned  obange  of  poMoailon,  wa«  not  raid,  prorhled  it 
wa*  made  to  appear  afflnnati*ety  on  tiie  part  of  tJie  mortgagor  that  the  lame  waa 
made  In  good  faith,  and  without  atij'  intent  to  defraud  pDrchaaFra  or  erediton,  — 
and  that  the  qnettlan  of  intent  wa*  a  matter  of  fact  for  a  Jniy. 

In  White  e.  Cole,  24  Wend.  116,  this  Tery  vexalioni  nibject  ot  tba  lale  or  moTt- 
gaga  of  chattels  without  deiirery  wai  again  exteoiirely  diicnai«d,  and  the  moat  «on- 
aerradTe  and  wholeioine  principles  of  taw  applicable  to  the  caia  enforced  in  tba 
opinion  of  the  coiu*t,  delivered  by  Mr.  Juitlcs  Cowen.  A  Teaael  on  Lake  Ontario 
wai  mortgaged  (or  a  precedent  debt,  while  abeant  on  a  voyage  np  the  lakes.  When 
ahe  returned  into  port,  poueiaion  wai  not  forthwith  taken,  aa  it  might  have  been,  hf 
the  mortgagee ;  and  after  her  return,  and  before  delivery,  an  execution  vai  levied 
tqion  the  vesael,  under  a  Judgment  in  favor  of  a  third  par^.  The  conrt  beld,  that, 
aa  against  the  purcbtuer  undrr  the  execation,  the  nwrtgage  was  void,  widiin  Ae 
flfUi  section  of  tlie  italule  mentioned  in  the  beginning  of  tUi*  note.  The  Bbsenee  of 
the  vessel  excused  the  noo-detivery  in  the  flnt  intlanue,  and  until  her  return  in  port, 
and  DO  longer.  Tlie  eicepliona  in  tlia  7th  section  of  the  statute,  iclative  to  bottomry 
and  respondentia,  contracts  and  hypotliecation*  of  veatelj  or  gooda  at  sea,  or  in 
foreign  ports,  were  of  a  nautical  character,  and  did  not  apply  to  morignget  of  per- 
•onal  property,  in  their  ordinary  sense,  as  a[q>licable  to  cooioierce  on  land  or  on  tbe 
lakes.  Though  the  purchaser,  at  the  sheriff'*  sale,  knew  of  the  mortgage,  it  was  no 
olyection  to  hla  tide.  Thou^  the  debt  waa  fair,  the  mortgage  banajide,  and  tbe  mort- 
gagor kept  possesiion  with  the  mortgagee's  consent,  and  to  facilitate  hi*  businea*,  it 
did  not  help  tbe  case.  It  was  a  case  tending  to  fraod  and  deceit;  and  tbe  mortgagee. 
In  order  to  preserve  his  pcsferenoe,  was  bound  to  take  possession  of  the  vessel  aa 
soon  aa  possible  after  her  arrival  in  port.  The  rule  requiring  a  ciisoge  of  poesea- 
alon  would  be  impalivd  and  ftnitrated  by  moltip^ing  exception*  and  evasive  excnsea. 
No  eacwe  i*  valid  not  founded  on  real  neeeaaity.  Tttere  is  no  question  fbi  a  JB17 
when  no  latbtkctory  explanation  i*  offered  in  proof  why  delivery  was  not  made. 
Hm  erideDca  at  to  the  teoaj&fet  of  the  owe  moat  be  pertbmu,  or  the  eonrt  h  boond 
to  reject  It,  as  it  it  bound  to  reject  all  frreleranl  teitiinany.  Evidence  of  gsacril 
■Mcal  daraeler  of  tbe  parties  would  not  be  relevant  A  good  eonaidvailaa,  ec  far- 
ticnlar  convanleaoe,  is  no  excnM.  Cbari^,  doaastic  tf  eaUoa,  bn*hw*s  or  rdigliia 
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foot  evidence  of  fraucl,  and  which  *  may  be  explained  by    '  630 
proof.    A  debtor  may  mortgage  or  make  an  absolute  sale 

pQipotei,  are  not  pertinent  or  legal  proof  to  oiertum  the  prcBamption  of  fraud,  when 
poMewitm  U  retalDed.  ThU  dccUion,  I  ihoald  think,  «n>  well  oHlcuIated,  !□  it«  dlf- 
futlbU  infloencet,  to  protect  tbe  rlghta  of  crediton  from  m  tboiuaod  macblnBtioiu 
uid  Ktieme*  to  cover  propertf  from  Uwf ul  execution!.  Tbe  doctrine  of  this  cue  li 
in  harmonj  with  tlie  prindplea  of  the  dec;iaion  in  the  case  of  SturteTant  v.  Ballard, 
In  1812.  But,  «Ui,  how  fluctuating  and  precarlooa  hare  been  tbe  deciilona  on  tbi* 
Texed  quettion  I  The  Sapreme  Oourt  of  New  Tork,  in  Bntler  r.  Van  Wjrek,  1  HIU 
(N.  T.},  438,  decided,  that  if  •  mortgage  gf  cliittela  wm  given  for  a  true  debt,  the 
q.ueatioa  of  fraud,  as  to  creditor*,  arising  from  continued  poaseuion  in  tbe  mortgagor, 
muat  be  submitted  to  a  jury,  whether  lueh  poiaeaiion  be  aatiifactoriTy  explained  or 
Dot  The  rule  wM  deemed  to  be  the  aaine  where  a  like  qaestion  ii  raited  npon  a  bill 
of  ule,  abiolute  on  ita  face.  The  court,  in  the  opinion  deliiered  by  Mr.  Juatico 
Cowen,  abandoned  all  the  former  adjudged  doclrinei  on  the  lultject,  on  the  aothoritj 
of  the  case  of  Smith  v.  Acker,  decided  in  the  Court  of  Eiron.  Judge  Bronaon  die- 
•ented  from  the  Judgment  of  the  court,  and  iuitained  tlie  former  doctrinea  of  the 
oonrt,  and  was  for  coaflning  the  deciaion  In  Smith  v.  Acker  to  tbe  partiea  In  that 
eaae;  and  held  that  it  was  not  to  be  followed  ta  a  precedent  in  the  deatructioo  of  tbe 
itatote  and  common  law  of  the  land,  aa  declared  and  settled  for  centuriea  paat.  And 
*a  tbe  lenator  who  gave  the  opinion  of  the  court  in  Smith  v.  Acker  admitied  that 
hi*  TOte  "  would  directly  conflict  with  the  whole  course  of  deciaiona  of  tbe  Supreme 
Court  npoo  tbe  prieclpa)  queatiim,"  Judge  BronioQ  did  not  consider  it  ai  entitled  to 
any  weight  aa  a  precedent  In  Prentias  f.  Slack,  1  Hill  (N.  Y. ),  4Q7,  the  court  went 
CTen  further,  and  held  that  tbe  jury  might  "allow  almost  any  excuse  fnr  the  vendor 
continuing  In  posteaaion,"  and  the  court  had  no  power  to  set  aside  the  Terdict, 
becanae  of  the  insofflciency  of  the  excuse-  And  lastly,  hi  Cote  v.  White,  26  Wend. 
611,  the  judgment  of  the  Supreme  Court,  in  White  ■>.  Cole,  was  reieraed  in  the 
Conrt  of  Errors,  and  the  doctrine  of  the  case  of  Smith  n.  Acker  reinstated.  Mr. 
Verplanck.  as  a  member  of  the  Court  of  Errors,  gave  a  learned  and  powerful  opinion 
in  aupport  of  the  directions  hi  the  N.  Y.  SeTlsed  Statutes  on  this  subject  So  again. 
In  Ilanford  d.  Artclier,  4  Hill  (N.  Y.},  271,  the  aame  queation  waa^elaborately  and 
animatedly  discussed  in  the  Kew  York  Court  of  Errors,  and  the  decision  in  Smitb 
t>.  Acker  reestablished ;  and  it  may  now  be  considered  as  Anally  settled  In  tlie  juris- 
pmdence  of  New  York,  and  as  the  true  doctrine  of  the  Rerised  Statnlee,  that  leaving 
the  pofteation  of  chattel*  on  sale,  or  mortgage,  or  eaalgnment,  In  the  hands  of  tbe 
TendoT,  or  mortgagor,  or  assignor,  it  only  presumptire  eTidence  of  fraud;  and  it 
nitt  with  the  defendant  to  rebut  that  pretumption  as  a  matter  of  fact,  by  showing 
proof  of  good  faith,  and  an  hnneat  debt,  and  an  absence  of  an  intent  to  defraud. 
The  doctrine  of  tlie  Supreme  Conrt  was,  that  there  must  appear  to  have  been  good 
and  sufficient  reasons,  or  some  satisfactory  excute,  for  non-delirery  at  the  time,  and 
that  the  presumption  of  frand  cannot  be  rebutted  merely  by  proving  good  fiutb  and 
absence  of  a  fraadoleal  iatent  The  old  doctrine  was,  that  Don-delivery,  except  In 
special  cases,  was  fraodnlent,  and  an  inference  of  law  for  the  court.  Tbe  doctrine 
now  Anally  settled  in  the  senate  is,  that  the  whole  is  a  question  of  (act  for  a  jury. 
Tbe  Cliancellor  (Walworth)  and  the  Supreme  Conrt  have  struggled  noUy  lo  main- 
taiD  what  I  believe  to  be  the  only  safe  and  salutary  principle  requisite  to  protect 
ereditOTS  and  bar  fraud.  Tlie  senate  have  ealabliahed,  upon  the  letter  of  the  Rerised 
Statules,  the  more  lax  and  lalitadinary  doctrine,  which  place*  the  most  common  and 
meet  complo  diipo*mons  of  ;ini/ier(j,  as  between  debtor  and  creditor,  at  the  variable 
vftuit— 49  [769] 
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of  goods  bona  fide,  and  for  a  Taluable  consideration,  bat  aader 
an  agreement  to  retain  possession  for  a  given  time ;  and  it  would 
only  be  presumptive  evidence  of  &aud  susceptible  of  explanation, 
and  good,  except  as  [gainst  an  intervening  attachment  or  sale 
before  any  actual  delivery  takes  place.  The  Supreme  Court  of 
New  Hampshire  has  also  established  the  same  rules  of  law  on  tbts 
subject  as  those  recently  declared  in  Massacbusetbiand  New  York, 
and  haa  vindicated  its  opinion  in  an  able  manner,  (a)  It  insists 
that  the  principal  cases  in  England  and  this  country,  on  the  other 
side,  are  borne  down  by  the  cuiTent  of  opposite  authority.  The 
position  that  devolves  the  question  of  fraud  upon  the  court  re- 
quires the  opinion  to  be  formed  on  a  single  circumstance,  and 
admits  no  explanation.  The  other  position  which  refers  the 
question  of  fraud  to  a  jury,  looks  to  the  whole  transaction,  and 
admits  of  every  honest  apology  and  explanation.  If  the  vendor 
or  mortgagor  retains  possession,  no  person  suffers,  unless  a  new 
credit  be  given,  or  an  old  one  be  extended,  under  the  mistaken 
belief  that  the  property  remained  unsold.  The  few  cases  of  that 
kind  which  may  happen  ought  not  to  introduce  so  stem  a  rule 
as  to  make  such  conveyances  void  against  every  description  of 
creditors.  In  Cohum  v.  Pickering,  (6)  and  which  is  held  to  be  a 
leading  case  in  New  Hampshire,  the  subject  was  again  thoroughly 
discussed  ;  and  it  was  held,  that  if  the  vendor  of  chattels  retained 
possession  after  an  absolute  sale,  it  was  always  prima  facie,  and 
if  unexplained  by  the  vendee,  conclusive  evidence  of  a  secret  trust, 
which  was  fraudulent  in  respect  to  creditors.  Whether  there  was 
such  a  trust  was  deemed  a  question  of  fnct ;  but  if  admitted  or 
proved,  the  fraud  was  an  inference  of  law.  This  was  recurring 
back,  in  a  great  degree,  to  the  simplicity  and  energy  of  the  old 
rule,  requiring  delivery  of  possession  in  cases  of  sales  of  goods  and 
mor^^ee  of  goods,  as  the  natural  order  of  dealing  in  such 
*  />31    cases,  and  the  only  *  effectual  security  against  secret  and 

dUpMltlon  of  m  jarf.  It  hu  been  lince  decided,  In  Tance  v.  Phmipa,  6  H3U  (H.  T.). 
mil,  that  the  question  otttmad,  IioweTer  clear,  mmt  be  tnbmitted  to  the  jarr;  j«t 
K  the  Jurv  And  igaiDit  the  evidence,  the  conrt  will  let  uide  flie  Terdict  and  Brant  a 
Mw  trial,  aa  tn  other  caiei. 

{a)  HnTcn  c.  Low,  2  N.  H.  la 

(&)  8  N.  H.  416.  But  in  Aih  c.  Savage.  G  N.  E.  64fi.  it  wai  adjndgod  that  ponet- 
•lon  wai  nnt  euentlsl  to  the  vatidlty  of  a  nonage  of  gootU.  and  tbat  retainiBC 
I>o««ei«lnn  by  tlie  tnortgagar  waa  Dot,  of  itself,  evidence  of  ftaod.  Id  Clark  •.  MotM^ 
10  N.  H.  289,  Il<e  court  adhered  to  the  role  eaUblUhea  ia  Cobnm  v.  Ftdnrtnc. 
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&aadalent  busts,  (a)    In  the  State  of  Maine,  oq  the  other  hand, 
the  Massachasetts  doctrine  is  adopted  and  followed.  (&) 

(a)  In  1682,  the  legitUtures  of  HiMavlmnttB  and  New  Hanipthire  pMsed  Bcto 
decbuing  that  no  mortgage  oi  penonal  property  tliereftfter  made  ihoald  be  nlld, 
«xoept  H  to  the  parUet,  nnlMt  pouetiion  be  dellvend  lo,  and  retained  by,  the 
mortgagee,  or  unleu  the  mortgage  be  recorded  in  the  clerk'*  office  of  tlie  town  where 
the  mortgagor  iviidet.  See  mito  Maisachuielu  RctIkiI  Statntet,  part  2,  tit.  6,  a.  74, 
■ec.  6;  and  Smith  v.  Uoore,  UN.  H.  66;  ib.  2ti&  III*  Ueld  llial  the  reuirding  of 
the  mortgage  ii  equivalent  to  an  actual  delirerr  of  tlw  iKx>pertj>.  Forbei  n.  Porker, 
16  Pick.  462 ;  Butlock  e>.  William*,  ib.  88.  See  alw>  d^to,  4M,  a.  p.  The  contin- 
nance  of  the  mortgagor*!  poiieiiion,  even  after  tlie  mortgage  lia*  become  abanlute, 
t*  not  per  w  a  ftmnd,  and  only  evidunco  of  it  SburtlefT  v.  Willard,  10  Pick.  202.  In 
New  Tork,  alio,  in  1833  (Law*  N.  Y.  Seta.  66,  c.  279),  provuion  wai  made  by  law  for 
flling  in  the  town  dcrk'e  office,  ai  matter  of  pnblic  record,  mortgage*  of  cbatteh;  and 
erery  *och  mortgage,  nnleia  the  lame  or  a  tras  copy  thereof  be  filed,  or  be  aecom- 
paoled  by  Immediate  delirery.  and  followed  by  an  actual  and  continued  change  of 
pa«*e«iioii,  wai  declared  to  be  void  ai  againat  lubiequent  purchaaera  and  mortgageei 
In  good  faith.  In  Lee  r.  Hontoon,  I  Hoff.  Ch.  44S,  the  aiiiitant  rkx-chaitceUor  wet 
of  opinion  that,  under  the  New  York  act  of  1833,  c.  279,  if  a  mortgage  of  peraonal 
property  ba  duly  recorded,  a  chan^  of  poaieaiion  need  not  be  made.  Bat  if  the 
mortgage  be  not  filed,  then  mn*t  be  an  actual  change  uf  poHe«(ian.  Camp  c  Camp, 
2  Hill,  628.  There  waaa  *t«tate  iif  a  general  ■■■erably  of  the  colony  of  New  York, 
of  April  8,  1776,  requiring  the  like  registry  of  bill*  of  *ftle>  of  chattel*,  not  exceeding 
in  value  £100,  and  given  by  way  of  mortgage ;  and  it  is  a  little  lingular  that  inch  an 
ordinary  and  pacific  proviiion  ibould  luive  been  one  of  tlie  lait  act*  ever  paued  by 
tilt  colonial  legislature  of  New  York.  It  wu  paMeil  in  tlie  mid>t  of  the  tumult  of 
■rmi,  for  the  general  aiiembty  adjonmed  on  llua  tamt  lUrd  day  of  April,  neocr  lo  nod 
again,  a*  the  Ttevntution  liad  then  commenced.  In  Kentucky,  bv  ttatate,  December 
IS,  1820,  Feb.  22.  1837,  and  Feb.  1,  1830,  no  mortgage  or  deed  of  tmtt  of  real  or 
peiaoDal  eatata  i*  good  against  a  pinT&nter,  fbr  valuaUe  con*iderslioD,  or  agaioat  a 
creditor,  nnle**  it  be  duly  deposited  for  rt«ord!ng  in  the  county  clerk'*  office.  In 
Georgia,  Tennessee,  Indiana,  and  Virginia,  mortgage*  of  pertonal  property  are  to  be 
proved  and  recorded  like  mortgages  of  land,  in  order  to  make  them  eecure  agaltiM 
boBaJvk  crediton  and  purchaser*.  Statute*  of  Qeorgia,  December  20, 1827  ;  Statute* 
of  Virginia,  December,  1792,  and  February,  1819;  and  of  Indiana,  lievised  Statute*, 
1838,  p.  70 ;  Statntes  of  Tennesaee,  1831.  The  *t«tnte  of  Tennessee  applies  to  aD 
bills  of  sale  as  well  as  mortgage*  and  deeds  of  truat  of  real  and  personal  properiTt 
all  deeds  of  gift ;  all  power*  of  attorney  concerning  the  conveyance  of  real  or  pM<- 
•onsl  property;  all  marriage  con  tract  >,  and  alt  agreements  for  tlie  conveyance  of  real 
or  personal  property.  In  Missiisippi,  by  statate  in  1622.  deeds  respecting  the  litle  to 
peraonal  i)Toperty  are  lo  be  recorded  in  the  county  where  the  proper^  J* ;  and  if  it 
be  remored  to  a  different  county,  to  be  recorded  within  twelve  month* ;  and  if  not 
recorded,  they  are  void  as  to  purchaien  for  a  valuable  consideration  without  notice, 
and  u  to  creditors.     1  Bm.  &  M.  112.     Bo,  in  Alabama,  deeds  of  trust,  including 

{h)  ReedF.  Jcwc'i.  RHmnl.  90;  Holbrook  n.  Baker,  6  id.  808;  Brinleyn.  Spring, 
T  id.  241 ;  niroer  v.  Hills,  8  id.  S2S.  In  Cutter  e.  Copetand,  18  Me.  127,  the  oonrtt 
go  still  Airther,  and  hold  that  the  mortgagor  may,  by  an  arrangement  with  the 
mortgagee,  become  the  agent  of  the  mortgagee,  and  retain  the  possession,  witbent 
■flording  eren  a  prina  Jade  evidence  of  fraud.    [Veade  v.  Holmes,  40  He.  flO.] 
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It  is  greatly  to  be  regretted  th&t  the  rules  of  lav  on  so  material 
a  point,  and  one  of  such  constant  application,  are  so  varioos  and 
so  fluctuating  in  this  country.  Since  the  remedy  against  the 
property  of  the  debtor  is  now  almost  entirely  deprived  of  the 
auxiliary  coercion  intended  by  the  arrest  aad  imprisonment  of  his 
person,  the  creditor's  naked  claim  against  the  property  ought  to 
receive  the  most  effective  support,  and  every  rule  calculated  to 
prevent  the  debtor  from  secreting  or  masking  property,  to  be  sus- 
tained with  fortitude  and  vigor.  There  is  the  same  reason  for  the 
inflexible  stability  of  the  rule  of  law,  that  a  vendor  of  chattels 
should  not,  at  the  expense  of  hie  creditors,  sell  them,  and  yet  re- 
tain the  use  of  them,  as  there  is  for  that  greatly  admired  rule  of 
equity,  that  a  trustee  shall  not  be  permitted  to  buy  or  speculate  in 
the  trust  fund  on  his  own  account ;  or  for  that  other  salutary  and 
fixed  principle,  that  the  voluntaty  settlement  of  property  shall  be 
void  against  existing  creditors.  Such  rules  are  made  to  destroy 
the  very  temptation  to  fraud,  in  cases  and  modes  that  are  calcu* 
lated  to  invite  it,  and  because  such  transactions  may  be  grossly 
fraudulent,  and  the  aggrieved  party  not  able  to  show  it  from  the 
character  of  private  agreements,  and  the  infirmity  of  human  testi- 
mony. However  iunocent  such  transactions  may  be  in  the  given 
case,  they  are  dangerous  as  precedents,  and  poisonous  in  their 
consequences  ;  and  the  wise  policy  of  the  law  connects  disability 

moTtgaso  of  pertonal  propertj,  sre  to  be  recorded  irlthin  thirty  dajs,  otberwtM 
they  tt«  rold  m  Hgtiiut  creditora  and  lutuequent  pnrthHaer>  without  notice.  Bn» 
the  itatat^  does  not  apply  to  duaa  in  action.  Aiken'g  Dig.  208,  p.  6 ;  4  Ala.  SOS,  469- 
In  Connecticut,  there  may  bo  a  mortgnge  of  roannfa(!luring  macliinery,  wlthoai  the 
real  estate  to  which  it  a  attached  ;  nod  the  mortgage  is  of  courie  eSectoal.  ttioo^h 
the  mortgagor  retain  pouesBion  of  the  machinery.  Such  machineiy  may  alio  he 
attached,  witliout  being  remoTed,  and  aold  on  execution.  Slatnles  ot  Coonecticut, 
1838,  pp.  72,  7B,  The  Vermont  statute  is  more  stringent  ind  irholes(»ae,  for  it 
declares  that  no  mortgage  of  any  machinery,  nsed  in  a  fnctory,  iliop,  or  mill.  Is  gnod 
except  between  the  parties,  nnless  possession  be  delivered  to  and  ntained  by  the 
mortgagee.     Revised  Statutea  of  Vermont,  1S39,  p.  817. 

In  the  case  of  Watson  v.  Williams,  4  Black.  (Ind.)  26,  the  court,  after  a  clear  an4 
sncclnct  review  of  the  conflicting  decisions  in  England  and  America,  came  to  the 
conclusion,  now  ao  generally  preralent,  that  the  mortgagor's  possession  of  goods  waa 
not  conclusive  evidence  of  fraud  as  to  creditors,  thoagh  the  mortgage  «u  silent  aa  la 
the  point  of  poasetaion.  His  poasession  may  be  explained  by  parol  proof,  and  shown 
to  be  &ir  add  consistent  with  the  contract.  Tbe  subsequent  decision  In  that  coart. 
In  Ca*e  r.  Wlnship,  ib.  42&,  rather  controls  the  other,  lor  It  dedared  that  the  mart, 
■■gee  of  goodi  was  entitled  to  Inmedlate  possession,  when  there  waa  noMng  ta  lk» 
inUmment  to  gainsay  it,  aikd  that  the  ritence  of  the  mortgage  on  that  point  «o«U  Mt 
be  M^led  by  parol  prooC 
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with  the  temptation,  and  thus  endeavois  to  prevent  impositions, 
which  might  be  inaocesBible  to  the  eye  of  the  court.  If  a  dehtor 
can  sell  his  personal  property,  and  yet,  by  f^reement  with  the 
vendee,  continue  to  enjoy  it  for  six  years,  as  in  one  state,  or  tox 
sixteen  months,  as  in  another,  in  defiance  of  hi))  creditors, 
who  can  net  bounds  to  the  term  of  *  eujoyment,  or  know  *  533 
when  and  where  to  bestow  credit,  or  how  he  is  to  make  out 
a  case  of  actual  fraud  ?  Fraud,  in  faot,  is  reluctantly  drawn  by 
■  jury,  and  their  sympathies  must  be  overcome  by  strong  and 
positive  proof,  before  they  will  readily  assent  to  the  existence  of  a 
&vudu1ent  intent,  which  i&  8o  difficult  to  ascertain,  and  freciuently 
so  painfnt  to  infer,  (a} 

(2.)  Of  Voluntarj/  Aanffnmtnta.  —  The  validity  of  voluntary 
assignments  of  their  property  by  insolvent  traders  and  others  has 
been  another  and  a  fruitful  topic  of  disouBHion.  Under  a  code  of 
bankrupt  law,  such  assignments  giving  preferences  are  held  to  be 
fraudulent,  for  they  interfere  with  its  regulations  and  policy.  (J) 
But  where  there  is  no  bankrupt  system,  these  assignments  are  a 
substitute  for  a  commission  in  bankruptcy,  and  become,  like  that, 
of  the  nature  of  an  execution  for  the  creditors.  A  conveyance  ia 
trust  to  pay  debts  ts  valid,  and  founded  on  a  valuable  consid- 
eration, (c)     A  debtor,  pending  a  suit,  may  assign  to  trustees 

(a)  Id  1  Peleri,SS6,  440,  the  Supreme  Coart  of  UietToitcd  State*  wsIto  thequta- 
tian,  whether  the  want  of  poswaiian  oT  the  thing  sold  coiiititutei  per  «  a  badge  of 
fraud,  or  ia  odIj  prima  facit  a  preiatnptiun  of  fraud ;  but  in  the  caw  of  Phetliplace  t. 
Saylei,  i  Mason,  321.  S22,  the  general  docirloe  that  noD-delWer/  in  the  nie  ot  cbatlela, 
and  a  eontinoalion  ot  poiieasEoii  In  the  teller,  renderi  th«  aale  *oiil,  1*  explidtl^ 
■raerted,  as  having  its  foundations  in  a  great  public  policy.  On  the  otb«r  band,  it 
liai  been  declared  bj  the  lame  court,  in  D'Wolf  t>.  Hanti,  4  Hbiod,  616,  that  a  biil 
of  aale  of  a  ship  and  cargo  in  port  is  valid,  Uioogh  posteiiion  l>e  not  talien,  provided 
It  appear  to  have  been  given  by  waj  ol  mortgage.  The  notes  added  to.  Twyne'a 
cate,  in  SmiEb'i  Selection  of  Leading  Casei  in  the  American  edition  of  the  La« 
Librarj,  v.  a.  izvii.,  contain  a  full  riev  of  ttie  dedsions,  and  eapecialiy  of  the  Ameri- 
can cases  ia  the  federal  and  slate  courts,  on  tlie  great  doctrines  in  Twyne's  case,  wtiich 
Is,  perlwpe,  the  most  celebrated  cane  in  the  English  law,  and  has  given  rise  to  the  moet 
protracted  and  animated  diicuiaioni.  I  haveendesrored.  in  the  preceding  pages,  from 
p.  615,  to  give  as  foil  a  note  of  the  progress  of  these  disenisions  as  the  plan  of  this 
wurk  wonld  allow. 

{Ii)  As  the  Congress  ot  the  United  States,  since  tlie  4th  edition  of  these  Commen- 
taries, enacted^  bankrnpt  law,  a  wide  fleid  of  inquiry  wai  opened,  as  to  the  qaeition 
of  conveyancea  fraudolent  under  that  new  system.  The  inliject  is  well  discostcd, 
on  the  basis  ot  English  ■utliorities.  In  the  American  Jnrist  for  Jannar/,  1848.  But 
the  subject  cease*  Co  Iw  Important,  inumuch  u  the  Bankrupt  Act  waa  repealed 
March  3,  IS13. 

(e)  Stephenson  e.  Hajrward,  Free  tn  Ch.  810 ;  Dejr  t>.  Dnabam,  2  John*.  188; 
[778] 


.y  Google 


*  582  OF  PERSONAL  PBOPBRTY.  [PART  T. 

all  his  effects  for  tlw  benefit  of  all  his  creditors,  Btid  deliver  pes- 
sessioD,  and  it  will  be  valid,  {d)  A  debtor  in  failing  circumstances, 
by  assignment  of  bis  estate  in  trust,  and  made  in  good  faitb,  maj 
prefer  one  creditor  to  another,  when  no  bankrupt  or  other  lav 
prohibiting  such  preference,  and  no  legal  lien  binding  on  Uie 
property  assigned,  exist.  This  is  a  well  settled  principle  in  the 
English  and  Ameiican  law,  and  admitted  bj  numerous  authori- 
ties. («)    The  assent  of  the  creditors  to  be  bene6ted  by  the 

8h*«,  C.  J.,  in  BuutU  ■>.  Woodward,  10  Pick.  413  i  SUte  of  Maryland  d.  Btnk  M 
MaryUnd,  6  Gill  &  J,  206.  Id  making  aMignmenla  of  propenj,  tlic  owner  cannot 
KMign  part  only  af  one  entire  debt,  without  the  consent  of  the  debtor ;  for  that 
would  tubject  him  to  dittinct  demanda  on  one  lingle  contncL  Gibson  e.  Cooke,  90 
Pick.  16.  Nor  doei  Uie  awignM  of  a  ToloniaTj  uiignment  for  the  benefit  of  cred- 
itor*, (ttuid  in  a  better  lituation  than  the  auignor.  Neither  he  nor  the  crediton 
whom  he  repreaenta  are  purchaien  for  a  Taluable  conaideralion,  without  notice,  u 
against  prior  equitable  lleiu.  Uaggerty  v.  Palmer,  6  Johns.  Ch.  437 ,-  Knowlea  w. 
Lord,  4  Wharton,  SOO.  A*  between  diOerent  aMigneei  of  a  choae  in  action,  the  one 
prior  in  point  of  tine  ia  preferred,  thnugh  no  notice  be  given  either  to  the  anbsequMit 
aaaigaee  or  the  debtor ;  but  notice  is  requisite  to  the  debtor,  ai  between  hitn  and  the 
flnt  assignee,  in  order  to  protect  tlie  latter  from  pajment  by  the  debtor,  Muir  v- 
Schenck,  S  Hill,  228 ;  Wood  v.  PaHridge,  II  Haas.  4e&  Notice  Is,  however,  reqoi- 
■ite  under  tlie  Bcclch  law  (which  is  there  termed  an  intimtUit)ii),io  the  debtor,  in  order 
to  render  the  aailgnment  a  complete  preference  na  against  a  subaequect  asaignsa. 
Redfearn  i>.  Fencer,  1  Dow,  GO.  So,  in  Connecticut,  an  assignment  of  debts  or  choae* 
In  action  is  not  ralid  aa  against  subsequent  purchaser!  and  attacliing  creditors,  with- 
out notice  of  snch  assignment  giren  to  the  debtor  within  a  reasonable  time.  TIm 
rale  in  New  Tork  ia  different,  and  an  assignment  made  in  Hew  York  of  a  debt  diw 
in  CoDoecticut  will  be  held  valid  without  such  notice,  on  the  principle  of  the  UxlaeL 
14  Coon.  141,  G83. 

(d)  Fickatock  b.  Lyster,  3  Maole  &  S.  371.  So  a  conveyance  or  transferof  goods, 
If  made  by  a  party  in  insolvent  drcumttances,  to  a  creditor,  in  pursuance  of  a  bma 
fide  demand  by  the  creditor,  ia  not  volantary  within  the  Engliah  Insolvent  Act  of 

7  Geo,  IV.     Mogg  V.  Baker,  4  U.  &  W.  848. 

{«)  Piukstock  p,  Lyster,  8  Maule  *  S.  871 ;  The  King  v.  Watson,  8  Price,  0 ;  WQl 
n.  Franklin,  I  Binney,  502;  Hendricks  v.  Robinson,  2  Johns,  Ch,  807,  308;  Stcvena 
IF.  Bel),  6  Mass.  889;   Nicoll  b.  Mumford,  4  Johns.  Ch.  629;  Brown  v.  Mintam, 

8  Oal.  567 ;  Moore  V,  ColUns,  S  Oev,  (N.C)  126;  MoBatt  u.  M'Dowatl,  lM'Cord,Ch. 
434;  Buffum  u.  Green,  5  N.  H,  Tl ;  Haven  v,  Richardson,  ib,  118;  Marbury  n. 
Brooks,  7  Wheaton,  560 ;  Brsahear  v.  West,  7  Peters,  606 ;  Sutherland,  J,,  in  Grover 
V.  Wakeman,  11  Wend,  194,  195;  Slate  of  Maryland  it.  Bank  of  Maryland,6  Gill  A 
J,  205 ;  Marshall  v.  Hutchison,  5  B,  Mon,  806.  The  director*  of  an  Insolvent  cor- 
poration may,  equally  with  individuals,  give  preferencea  by  atiignment  of  thrir 
pffecta,  Catlin  d.  Eagle  Bank,  6  Conn.  238 ;  State  of  Maryland  u.  Bank  of  Maryland, 
6  Gill  &  J.  206,  8,  p.i  Conway,  £i-p<ir(e,  4  Ark.  802.  See  also  ju;ira,*815.  The  law 
In  New  Jersey  ia  an  exception  to  the  rule  in  the  text.  It  it  made  essential  there,  Viy 
alalute  (Elmer's  Dig,  10),  to  the  Talidily  of  an  Insolvent's  aaslgnment,  that  it  creatB 
no  prctcrenoea,  and  that  it  be  for  the  equal  benefit  of  the  crediton.  An  aasignm^it 
of  real  and  personal  property  In  trut,  to  pay  a  favored  cr«ditor,  and  then  to  divid* 
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asaignmeat  baa  been  held,  under  the  New  England  sttaohment 
and  trustee  process,  to  be  essential  to  its  validity,  so  far  as  that 
the  intervening  attachment  of  another  creditor  who  is  no 
party  to  the  assignment,  issued  before  *  such  assent  be  *  &S3 
given,  has  been  preferred,  (a)     But,  subject  to  this  quali- 

the  i«tidne  ratably  amonK  the  other  creditor*,  And  the  larpliii,  if  any,  to  return, 
though  good  in  New  York,  where  it  wu  nude,  waa  consequeDtly  ai^ndged  Toid  h» 
to  propertj,  penooal  at  well  h  real,  in  New  Jem;.  Yarnum  r.  Camp,  1  Oreeii 
{K.  J.), 828.  So  In  Georgia,  bj  atatulc  of  19tli  December,  181S,  all  aoiignments  »nd 
tranarer*  of  property  b;  iotolTent  deblon,  glTing  prderencei.  are  declared  to  be 
(tandulpnt  and  raid.  Prince'i  Dig.  164.  The  IniotTent  Aci  ot  MaMachosetli,  of 
1838,  c  lOB,  eaCabliihet  the  principle,  that  when  a  debtor  i>  unable  to  pay  hi«  debt*, 
fail  property  ii  to  be  eqnally  divided  among  liii  credilon ;  uid  that  if  llie  iruolvent 
debtor  has  noi  been  guilty  of  Avud  or  gross  mi  icon  duct,  be  ii  to  be  diacharged  from 
liability,  npon  ■orrendering  all  hii  property  for  the  benefit  of  hla  credilon.  The  dis- 
charge goei  to  all  debt!  actoally  jMUTed  against  his  estate,  and  to  all  debts  foundad 
on  contracts  made  after  the  statnie,  if  made  within  the  state,  and  tu  be  performed 
therein,  and  provable  under  the  act,  or  dae  to  pcrioni  reaideiit  within  tlie  atate  at 
the  flrit  pnblicatiiin  of  notice  of  the  proceeding  by  warnuiE,  and  to  all  dentanda  for 
good*  wrongfully  obtained,  taken,  or  withheld  by  the  debtor.  The  statnte  destroy* 
all  Tolontary  paymentj,  aiaignmenti,  and  preferenuea  made  in  oontemplatlon  ot  in- 
solTency.  It  is  a  simple  and  well-digested  system  of  bankrupt  law.  Tlie  proueed- 
ings  under  this  law  may  be  commenced  on  the  Toluntary  application  of  the  debtur 
bimaelf ;  or,  if  he  omitt  to  do  it,  then  on  the  application,  under  certain  drcumatancet, 
of  a  portion  of  tlie  creditors,  to  compel  an  uslgnment  of  bis  property  for  the  {eneral 
beoefll  of  the  creditors. 

The  statnt*  o(  Ohio,  ot  1SS8,  prohibit*  aHignmenta  In  troit,  in  contemplatioii  ot 
iilaolTency,  with  the  deaign  Id  prefer  one  creditor  to  another ;  and  rauh  aasignmenia 
are  made  to  enure  ratably  to  all.  So,  the  Connecticat  act  ot  1828  declares  all 
asilgnments  of  lands,  chattel*,  or  chose*  In  action,  with  a  *iew  to  InsolTency,  to  any 
person  In  trust  for  his  creditor*,  or  any  of  them,  to  be  roid  as  to  creditor*,  nnleei 
made  in  writing  for  th*  benefit  of  all  the  creditor*,  in  proportion  to  their  claim*,  and 
be  lodged  for  record  in  the  probate  office  of  the  diatrict ;  and  the  duly  of  *nch  tnu- 
tee  is  apecially  regnUled.  Statnte*  of  Connecticut,  18SB,  p.  900.  In  Fenn*yUaula, 
by  statnte  of  24th  March.  181S,  rolontary  assigninenu,  for  the  benefit  of  creditoia, 
must  be  recorded  within  thirl;  day*,  or  they  are  *oid  a*  agalnat  any  of  the  creditors 
of  the  assignor,  without  is  well  a*  within  the  saaignment  It  la  aettled  in  New  York, 
that  a  Toluntary  aaaignment  by  an  Insolvent  debtor  mn*t  declare  the  nee*  and  settle 
tile  righti  of  f»«dilori  under  the  aaiignment,  and  not  leave  it  to  the  asaigneea,  or  re- 
*erve  to  himself  the  right  of  aubsequenti;  doing  it.  That  would  1m  arbitrary,  and 
faable  to  nncertainty  and  abuse,  and  such  an  assignment  Is  fraudulent  and  void.  The 
debtor  must.  In  the  awignment,  declare  preference*,  if  any,  among  his  creditors,  and 
he  cannot  Imnifer  that  power  to  his  assignee.  Wakeman  ti,  Grorer,  4  Paige,  41 ; 
Baranm  d.  Hempstead,  7  id.  MS;  Boardman  v.  Haliiday,  10  id.  223.  The  right  ot 
allowing  preference*  to  be  given  at  all  by  the  Insolvent  debtor  has  been  strongly 
eoiMlemned  b;  Judge*  in  variont  pert*  of  the  United  State*  as  Inequitable  and  unjnst 
10  Paige,  229. 

(a)  WMgarr  ».  Rukell,  6  Umm.  144;  Steven*  v.  Bell,  S  M.  S30;  Ward  p.  Lam- 
fan,  e  nek.  8G8i  Jewett  *.  Barnard,  0  QreenL  881.    In  Hoyden  t>.  Hoore,  11  PUk. 
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fioatioQ,  the  aeeeDt  of  the  creditors  need  not  be  given  at  the  tame 
of  the  aeeigmnent;  and  &  Eubaequent  assent  in  terms,  or  by 
actually  receiving  the  benefit  of  the  asaigninent,  will  be  suffi- 
cient, (i)  The  asaigiiment  has  been  held  to  be  good  against  a 
Eubaequent  attachment,  if  the  crtiditors  had  assented  to  the 
assignment  prior  to  the  attachment ;  (c)  and  the  assignment  has 
been  supposed  to  be  valid,  even  without  such  iuterveoing  assent, 
ill  the  case  of  an  assignment  to  trustees,  for  the  benefit  of  the 
pieferred  creditors.  The  legal  estate  passes  and  vests  in  the 
trustees;  and  a  court  of  equity  will  compel  the  execution  of 
the  trust  for  the  benefit  of  the  creditoi-a,  though  they  be  not,  at 
the  time,  assenting,  and  parties  to  the  conveyance,  (cf)    The  assent 

802,  it  yrat  beld,  that  an  Bsiignmcnt  id  trust,  to  paj  the  awigDee  and  other  cieditoi* 
who  were  partiea,  and  aaiencinB,  wai  Talid,  But  if  not  partie*.  and  Maenting,  tM 
intervening  attachment  prior  (o  the  aaaent  will  have  prvFerencze.  So,  a  voluittary 
uiignment,  in  c'oatemplation  of  imolTency,  and  giring  preference!,  made  in  Penn- 
■jlTania,  i*  not  good  in  Delaware  against  a  aabaequent  aitachment,  b^  ■  citiMB 
there,  of  the  intolvent'i  effects  in  Delaware.    Maberry  v.  Sliisler,  1  Harring.  K49, 

(b)  Marburg  n.  Brook*,  7  Wheaton,  666 ;  Brooks  b.  Marburj,  11  Id.  78  ;  BtmshiM 
p.  West,  T  Peters,   BOS;  ElUion  e.  Elliiun,  6  Ves.  666;  Cunningham  v.  Freebvra, 

1  Ed*.  Ch.  262. 

(e)  Brown  v.  Mintorn,  2  QaL  667 ;  Halsejr  v.  Whitoa^,  4  Huoo,  SIT ;  Hastinp  ». 
Baldwin,  IT  Mass.  662. 

[d)  Small  r.  Ondley,  2  P.  Wms.  427;  Nicoll  v.  Humford,  4  Johns.  Ch.  630; 
Brooks  c.  Marbnrf,  11  Wheaton,  97 ;  Qrajr  ■>.  Hil),  10  Serg,  t,  R.  4SS;  Halsef  v. 
Wliitney,  4  Mason,  206;  Ward  b.  Lewb,  4  Pick.  618.  This  mle  in  the  English 
o1iHncer]i  aeema  to  hare  been  made  snliject  to  some  embarraMing  qualifications.  If 
the  creditors  are  not  parties  or  prifies  to  a  oonvej'ance  bjr  a  debtor  to  trusteea,  to 
pBy  sclieduled  creditors,  and  do  not  conform  to  lis  proriiions,  and  the  truatee  bar* 
not  dealt  with  the  creditors,  la  punnance  of  the  deed,  the/  cannot  in  chancery  •»■ 
foKe  perfonnance,  and  have  no  lieo  on  the  property  oooTeyed.  The  dead  is  m> 
guded  as  s  mere  disposition  between  the  debtor  and  liis  trustees  for  hii  owb 
accommodation ;  and  the  property  is  not  deemed  to  be  withdrawn  [rom  th«  debtor'a 
■bsolate  control.  If,  however,  there  can  be  an  arttmJ  tfOle/iimt  mait  for  Testing  an 
estate  or  stock  in  trustees  fbr  Tolunteers,  the  case  is  diOerant,  and  the  trustees,  haT> 
ing  the  legal  estate,  beeome  such  for  the  Tolunteen,  who.  as  cofui  fw  rnufi,  maj 
tiaim  against  the  trustees  in  ^e  deed.  Ellison  v.  Ellison,  0  Ves.  06^;  Wallwya*M 
Coulls,  S  MertT.  707 ;  Garrard  v.  Lord  Iritoderdide,  8  Simon,  1  ;  Acton  d.  Wooilgate, 

2  My.  &  Keen,  402.  In  Harston  v.  Cobum,  17  Mass.  464,  a  conTeyBirae  to  trosiMt 
fhr  the  beneBl  of  creditors  was  said  to  t>e  void  without  the  assent  of  the  creditor, 
though  assented  to  by  the  trustees  ;  but  in  that  case  the  deed  was  held  to  be  ipconi- 
plete,  accordiog  to  the  intention  of  the  parties,  whea  an  attachment  Intervened  and 
ptevalled.  Though  assignments  of  possibilities,  mntingent  interest,  and  of  right* 
or  dutMf  in  oftian,  may  not  be  valid  at  law  unless  the  creditor  assents,  yet  no  dlScnlt/ 
nf  this  kind  exists  in  equity,  where  the  assignment  is  considered  as  amonnting  to  a 
declaration  of  trust.  Sec  the  nnmwons  eaaos  referMd  to  In  tbe  notes  t»  8  Story's 
Eqidty  JnrisprudeDee,  SIM. 
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of  absent  petsons  to  au  assignmeDt  will  be  presumed,  unless  their 
dissent  be  expressed,  if  it  be  made  for  a  valuable  consideration, 
and  be  beneficial  to  them,  (e) 

It  vi  admitted  in  some  of  the  cases  that  the  debtor  may  indi- 
rectly exert  a  coercion  over  the  creditors  through  the  influence  of 
hope  and  fear,  by  the  insertion  of  a  condition  to  the  assignment, 
that  the  creditors  shall  not  be  entitled  to  their  order  of  preference, 
unless,  within  a  given  and  reasonable  time  (for  if  no  time,  or  an 
uni-easonable  time,  be  prescribed,  the  deed  is  fraudu- 
leut),  (/)  they  execute  a  release  of  their  debts,  by  •  be-  •  584 
coming  parties  to  the  instrument  of  sssignment,  coDtaining 
^iich  a  release,  or  by  the  execution  of  a  separate  deed  to  that 
effect,  (a)  In  Jaekfon  v.  Lomaty  (6)  there  was  a  proviso  to  the 
assignment,  that  in  case  any  creditor  should  not  execute  the  trust 

{<)  North  d.  Turner,  S  Serg.  &  B.  244;  De  For«tt  d.  Bacon,  2  Conn.  SS3.  If  Uie 
•uignment  be  direct!;  to  the  crrdiiori,  their  aMeDt  miut  be  iliown ;  bnt  it  to  trutteu, 
for  llielr  beoefll,  the  legal  title  pu*e>  to  tbe  truiteet  witliout  their  Mwnt,  but  it  mtm 
b*  nude  irlib  tlie  knowledtie  knd  prlrit;  of  the  troiteei  or  the  credilon.  The  uient 
of  the  truiteet  ia  preauroed,  until  tite  contrar/  be  ihown;  uid  if  tlie  uilgnment  b* 
made  without  their  knowledge,  the;  may,  when  it  comet  to  their  knowledge,  afflrm 
it,  and  it  will  be  binding.  Oalt  e.  Dibrell,  10  Yerg.  149 ;  Nicoll  «.  Humford,  4  John*. 
C)i.  eSO;  Brown  t>.  Hintuni.2  Gait.  667;  Small  r.  Marwood,  9  B.  t  C.  800;  Smith 
o.  Wheeler,  1  Vent.  128 ;  Marbury  r.  Brookt,  7  Wlieat.  566 ;  Weiton  u.  Barker,  12 
Juhni.  27S.  Under  the  Sew  York  Reviied  Sututei,  auci]  an  aujgtiment  lo  truateea 
operat«a  ai  a  grant,  and  doea  not  require  anj  expreat  coniidemtion ;  nor  is  it  necea- 
■ary  to  ill  ralidily  that  a  creditor  iliould  be  a  party  to  the  conreyance,  or  tignilj 
liU  Maent  thereto.  Cunningham  k.  Freeborn.  11  Wend,  240.  But  equity  may  re- 
quire tlio  creditora  to  come  in  within  a  rcasonahle  time  and  aignifj'  their  assent,  or  be 
excluded  from  all  benefit  of  the  truaC.  Dunch  v.  Kent,  1  Vem.  260, 310  The  aaaent 
of  trualeet  would  leem  (o  be  requiaite  to  Ihe  Talidity  of  the  aaaignment;  for  it  It 
aaanmed  to  be  ao  In  GordoD  u.  Cnolidge,  1  Sumner,  637,  where  IE  waa  held,  that  if 
the  ttaignment  In  trust  fur  creditora  be  made  to  two  person*,  and  one  of  them  accept* 
the  cruit.  and  the  other  repudlalet  it,  the  aasignment  is  operative  as  to  the  aaaenling 
trustee,  unleaa  it  containa  aome  condition  rendering  the  aiaent  of  both  requisite.  The 
assent  of  tioth  waa,  howcrer,  to  be  presumed,  nnleas  one  of  (hemi  upon  notice,  refuiei 
to  accept  tlie  truat.  and  notiflea  hli  refuaal  to  the  debtor.  See  alao  the  caaei  tapra, 
in  tliii  note,  and  Neiitoo  v.  Blight,  1  Johot.  Cm.  SD5 ;  Uotea  v.  UurgaCroj'd,  1  Johna. 
120. 

(/)  Wharton'i  Dig.  tit.  Deed,  n.  TO,  [Debtor  £  Creditor) ;  Pearpont  v.  Orkham, 
4  Waah.  332.  In  Haliey  b.  Whlkiey,  4  Maaon,  206,  aii  month*  wa«  held  not  to  be 
an  unreatouable  time.  The  reaaonableneaa  of  the  period  of  timltatioDE  for  the  cred- 
itora lo  come  in,  will  depend  on  circumatnnces. 

(o)  Tlie  King 0.  Walton,  3  Price,  6;  Lippincottn.  Barker,  2  BInney,  174;  Cheever 
F.  Clark,  7  Serg.  &  R.  610;  Scott  a.  Morrit,  9  id.  128 ;  WilioD  v.  Rneppley,  10  id.  489; 
Baltey  o.  Whitney,  4  Maaon,  806;  DeCalenr.  Le  Raj'De  Chaumont,  2  Paige,492; 
The  Canal  Baok  c.  Cox,  0  QreenL  SSG, 

lb)  4  T.  R.  106. 
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deed,  whicli  contained,  among  other  tfaingsi,  a  release  of  the  debts 
by  a  given  day,  he  should  not  be  entitled  to  the  benefit  of  the 
ti'ust  deed,  and  hU  thare  teat  to  be  paid  back  to  the  debtor.  It 
aeema  to  have  been  assumed  throughout  that  case  that  such  a 
pi-ovision  would  not  affect  the  validity  of  the  assignment.  What- 
ever might  have  been  the  understanding  in  that  case,  such  a  con- 
clusion is  not  well  warranted  by  the  language  of  manj  of  the 
American  cases ;  and  a  deed  with  such  a  reservation  would,  under 
them,  be  invalid.  The  debtor  may  deprive  the  creditor,  who 
refuses  to  accede  to  his  terms,  of  his  preference,  and  postpone 
him  to  alt  other  creditors ;  but  then  he  will  be  entitled  to  be  paid 
out  of  the  residue  of  the  property,  if  there  should  be  any,  after 
all  the  other  creditors  who  released  and  complied  with  the  con- 
dition of  the  assignment  are  satisfied.  If  the  condition  of  the 
assigumeot  be,  that  the  share  which  would  otherwise  belong  to 
the  creditor  who  should  come  in  and  accede  to  the  terms  and 
release,  sliall,  on  his  refusal  or  default,  be  paid  back  to  the 
debtor,  or  placed  at  his  disposal  by  the  trustees,  it  is  deemed  to 
be  oppresBive  and  fraudulent,  and  destro^'s  the  validity  of  the 
assignment,  at  least  against  the  dissenting  creditors.  (<;} 

(c)  M'Alliaterp.  Hanhall,  eSinnej,  S88i  Hytlopr.CUrke,  14  John*.  468;  Snv- 
iDg  V.  Brinkerhaff,  6  Johns.  Ch.  820;  AoitiD  d.  Bell,  30  John*.  MS;  Btvden  a.  Sbi»- 
ner,  4  PitJc,  206;  Ingnhkm  c  Wheeler,  6  Conn.  277;  Athlnton  e.  Jordan,  6  Hun. 
(Ohio)  201;  Lentilhon  d.  Moffiit,  1  Edw.  Ch.  461 ;  Ame*  r.  Blant,  6  Pdge,  18,  IB; 
Grarn  v.  Roy,  18  La.  467 ;  The  Brig  Watchmiin,  m  Hie  Diilrict  Court  ol  Maine, 
Ware,  232.  In  Braili«ar  c.  Weal,  T  Peten,  008,  the  Supreme  Court  of  the  Duitsd 
States  were  far  from  being  aatiifled  that  a  deed  nf  uaignoient  of  all  a  debtor's  pni{»- 
erty,  and  exclading  from  tlie  benefit  of  its  proTuions  thnie  creditors  who  should  not. 
within  a  gif  en  time,  execute  a  release  of  tlieir  demands,  ought  to  be  sustained.  At 
knyiate.a  court  of  cliancery,  after  the  preferred  creditors  were  satisfied,  wonid  decree 
the  surplus  (if  an; )  to  those  creditors  wliu  had  not  accedcil  to  the  deed.  In  Brown 
r.  Knoi,  0  Mo.  S02  |IB40),  the  Supreme  Court,  after  an  able  review  of  the  American 
authorities,  considered  the  point  not  to  be  autlioritatirely  settled  ;  and  they  dedded 
that  an  Msignment  by  a  debtor,  of  all  his  pmperty  to  trustees,  for  the  benefit  of  sndi 
creditor*  w  should,  within  a  giren  time,  treciUe  a  niraie,  was  void.  But  in  Andrew* 
t>.  Ludlow,  6  Pick.  28,  such  n  reserration  was  lield  nut  to  render  the  aisignmeot 
fraudulent,  because  it  did  not  appear,  in  point  of  facl,  to  liave  been  inserted  with  an 
Intention  to  make  a  provision  for  the  debtor.  And  In  Bslsey  v.  Whilney,  4  Uaion, 
206,  the  learned  judge,  under  the  influence  of  some  □!  the  American  authoritic*.  gave 
effect  to  the  condition  annexed  to  the  aasigiinient  requiring  a  release,  though  the 
auignment  did  not  purport  to  convey  all  the  debtor's  property ;  but  his  owq  jodftmenl 
was  not  satisfied  with  the  authorities  under  which  he  acted,  and  partial  oraignmenls 
with  such  a  condition  ought  not  to  be  tolerated.  In  the  aue  of  the  Wntchoian, 
Ware,  232,  the  court  carries  out  the  general  principle,  so  foreibly  iUuatrated  in  Halsey 
V.  Whitney,  and  In  opposition  to  what  may  be  coiwidered,  after  tbe  decision  In  Bordea 
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*  Kor  can  the  debtor  in  such  an  assigDment  make  a  reser-  *  535 
TatioD,  at  the  expense  of  his  creditors,  of  any  part  of  hia 
property  or  income,  for  his  owe  benefit.  It  has  been  supposed 
that  such  a  reHervation,  if  not  made  intentionally  to  delay,  hinder, 
and  defruud  creditors,  would  not  affect  the  validity  of  the  residue, 
or  main  purpose  of  the  assignment ;  and  that  if  the  part  of  the 
estate  assigned  to  the  creditors  should  prove  insu£Qcieat,  they 
might  resort  to  the  fund  so  reserved  by  the  ajd  of  a  court  of 
equity.  The  case  of  Uttwiek  v.  Caillaud,  (a)  aitd  the  language 
of  other  cases,  were  in  favor  of  this  opinion.  (6)  But  later  au- 
thorities have  given  to  such  reservations  the  more  decided  effect 
of  readerii^  fraudulent  and  void  the  whole  assignment;  and 
no  favored  creditor  or  grantee  can  be  permitted  to  avail  himself 
of  any  advantage  over  other  creditors,  under  an  asngnmeut, 
which,  by  means  of  such  a  reservation,  is  fraudulent  on  its 
face,  (c)  These  latter  decisions  contain  a  just  and  salutaty  check 
of  the  abuse  of  the  debtor's  power  of  assignment  and  distribution ; 
for,  as  was  observed  in  the  case  of  Riffffi  v.  Murray,  (JT)  "if  an 
insolvent  debtor  may  make  sweeping  dispositions  of  his 
property  to  select  and  favorite  creditors,  yet  loaded  •  with  •  S86 
durable  and  beneficial  provisions  for  the  debtor  himself, 
and  incumbered  with  onerous  and  arbitrary  conditions  and  penal- 

*  Samoer,  4  Rck.  3S6,  u  quite  a  donbtflU  point,  nnder  tlie  IomI  ntagM  of  Mu»- 
chuaetli.  In  Johnion  v.  Whitwcll,  7  nok.  Tl,  it  vai  held,  that  If  a  debtor  made  a 
partial  Mil^menl  lo  Mlect  craditon,  e*en  lor  a  Taliutble  coniideratioii,  it  wai  fraudo- 
lent  and  void,  if  made  willi  a  Tie«  to  prevent  an  attachment  I17  other  crediton.  The 
e«M  of  Haven  i>.  Hichardion.S  N.  H.  118,  l«  on  the  lax  aide  of  tbe  qaeation ;  for  when 
an  InaoWent  auigned  all  his  property  to  paj'  the  debM  of  one  or  more  apecifled  cred- 
Itora,  neither  the  want  of  a  achedale,  or  of  an  Mtimate  of  the  value  of  the  property 
•aligned,  nor  a  itipniation  in  the  Msi|[nment  for  a  release  of  the  liebta  of  thote  who 
became  partiea,  nor  a  reaerration  of  the  lurplui  after  payment  of  the  debti  of  thoM 
who  assent  to  the  aBiignment,  was  oonildered  to  be  conelunTe  eridence  of  frauA 
The  reserTation  would  now  geDcrall/,  and  Jt  ongbt  to  be  eTerrwhere,  fatal  to  tli* 
inslmment. 

(a)  G  T.  B.  42a 

{b)  mgga  0.  Mnirar,  2  John*.  Ch.  GSO;  a.  o.  Muttb;  v.  Riggs,  IS  Johns.  671 ; 
AniIlD  e.  BeU,  2D  Johnt.  442;  Sutherland,  J.,  and  Woodworth,  J.,  6  Cowen, 
617. 

(c)  Hackle  c.  Cairns,  1  Hopkins,  379 ;  6  Cowen,  647 ;  Harris  v.  Sumner,  2  Pick. 
129 :  Chartrea  v.  Caiint,  dedded  in  Lonitiana,  1B25.  and  cited  in  6  Cowen,  678,  o. ; 
Faatmore  «.  Eldridge,  13  Serg.  &  R.  1S8;  Gait  o.  IMbmll,  10  Terg.  140.  The  act  of 
t^ODsylvnnia  of  1818  reqnirea  voluntary  aasignments  for  the  benaflt  of  creditora,  to 
be  recorded  within  thirty  days. 

(if)  2  Jobna.  Ch.  682. 
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ties,  it  woald  bo  impossible  for  courts  of  justice  to  uphold  credit, 
01-  to  exact  the  punctual  performance  of  oontracte."  (a) 

(a)  In  the  CMe  of  Hurray  v.  Riggi,  16  Johm.  671,  the  H«w  York  Court  of  Emm 
ti«lil  a  debtor'!  aiBignnieDt  lo  b«  ralid,  though  it  in  the  Jim  plaix  rofrved  toUieaMe  of  tit 
graotori,  until  om  t/tar  afler  they  t/ioutd  be  daduaytd  by  laic  Jrain  itieir  dettt,  Itco  (iaiuaiMf 
dollar*  a  ytar,  and  then  gare  preferenuei  and  a  power  in  the  aulgnece  to  lettle  with 
the  creditott  on  certain  tenni ;  and  that  tlia  creditore  who  did  not  accept  the  coodi- 
tiona  in  one  year,  or  ihoiUd  himmaglj/  embaiTou  the  olijatt  of  At  deal,  ihould  he  forever 
debarred  from  aii;  Bbara  under  the  autgnment.  Such  a  lieed  wai  lield  good,  and  Om 
decree  in  chancer;  tettlng  it  aside  waa  reTsraed.  The  Coort  of  Chancery  afterwatda, 
in  Machie  n.  Oaimi,  1  Hopkini,  878,  rerj  properly  lield  a  deed  much  leaa  obDOxioiu 
than  that  in  Hurray  v.  Bigg*,  absolutel;  and  tn  Ma  frsadulent  and  void.  The  latt 
decision  appear*  to  hsie  been  guided  by  sound  policy  and  enliglitened  jnatioe. 
e  Cowen,  684,  a.  o.  See  alao  Mend  c.  Phillipi,  1  Sandf.  Cli.  83,  a  reaenatioii  in  k 
TotnnUry  aaaignment  giving  preference!,  and  providing  prcTiouily  tar  the  payniMlt 
of  all  cwli  am/  txjiatsit  necasarilj/  incurred  bg  kirn  in  defending  tuiti,  wa*  held  to  b« 
fraudulent.  Tlie  decision  of  the  Court  of  Brron,  in  Murray  v.  Rtgga,  may  be  con- 
■idered  u  justly  exploded. 

ButtbecaaeorGrov«ri\Wakaman  (U  Wend.  187;  4  Paige.  28,  «.  c).  on  appeal 
from  chancery,  goe«  itill  6trther.  The  CMe  waa  ably  and  elaborately  diacutaed  in 
the  New  York  Court  of  Errors,  and  it  was  held.  In  afflrmaoce  of  the  decree  in  clian- 
cery,  tliat  a  debtor  in  failing  circutnstaQces  might,  by  assignment  of  his  property  tn 
trust,  prefer  one  creditor  or  set  of  creditors  b)  another,  provided  be  devoted  the  whole 
of  hU  property  assiftned  to  the  payment  of  hii  Just  debts,  and  the  aislgnmeot  be 
absolute  and  tuiconditional,  withont  any  reservation  or  condition  for  bis  benefit, 
and  without  extorting  from  tlie  fears  ur  apprehension  of  his  creditors,  or  any  of 
them,  an  absolute  discharge  as  a  consideration  for  a  partial  dividend,  or  tnaklng  Um 
preferences,  or  nny  uf  them,  to  depend  upon  the  execution  of  a  release,  by  such  pre- 
ferred creditors,  to  liim  of  all  claims  against  him.  An  sssignment  giving  preference* 
Upon  iooh  a  condition  Is  Tfiid ;  and  the  assignment,  being  void  in  part  as  agahiat 
creditor*  and  the  provision  of  the  statnte,  is  void  tn  lata,  though  there  be  no  fraud  id 
fact  Intended.  This  appears  to  be  tite  moat  stem  decision  that  exists,  either  In  Eng- 
land or  this  country,  on  this  subject.  See  Ames  i>.  Blant,  S  Paige,  23,  and  Goodrich 
V.  Downs,  6  Hill  (N.  T.),  488,  to  a.  7.  The  weight  of  general  authority,  botb 
English  and  American  is,  that  an  asdgnment  by  a  debtor  of  all  his  property  for  th« 
payment  of  his  debts,  and  at  the  same  time  giving  preferences,  and  requiring  ao 
•haolnte  release  from  each  creditor  who  accedes,  is  not  per  tt  fraudulent  and  void. 
The  circumstances  of  the  debtor  assigning  over  to  tnis(«es  alt  his  property,  without 
any  reservation  to  himself,  and  giving  the  surplus.  If  any,  (o  thoae  crediton,  if  any, 
who  do  not  come  in  and  ngree  to  releue,  on  taking  their  preferred  share,  is  deemed 
to  disarm  the  transaction  of  all  lllegnlity  and  unfkimess.  See  the  cases  delected  in 
Mr.  Angell's  Laws  of  Assignments  In  Trusts  for  Crediton,  Boston,  ISS5,  pp.  96-106, 
which  it  a  neat  and  valnabie  little  manual  of  the  law  of  voluntary  assignments  by 
insolvent  debtors.  A  prnvlsloa  In  tlie  assignment,  that  the  surplus  after  all  debts  are 
paid  thould  revert  to  the  debtor,  is  not  improper,  for  snch  a  resulting  trust  would 
follow  of  conrae  withont  any  stipulation.  In  Pennsylvania,  tbe  Judicial  decisioiM 
were  for  a  titne  quite  lax  In  favor  of  voluntary  assignments,  bat  their  InflQence  wm 
counteracted  by  ststuts  provialons  Teqniring  the  assignee  to  give  aecnrity,  and 
giving  to  the  conri  power  to  remove  him,  and  (ohstitute  another,  and  requiring  bloa 
to  file  an  inventory.  The  debtor  may  lUll  give  prefbrencei,  and  Teqaire  tlw  cred- 
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10.  Of  SaiM  Rt  Anotion.  —  An  KuctioDear  has  Dot  only  posses- 
sion  of  the  goods  which  he  is  employed  to  sell,  but  he  has  an 
interest  coupled  with  that  possession.  He  has  a  special  prop- 
erty is  the  goods,  and  &  lien  upon  them  for  the  charges  of  the 
sale,  and  his  oommission,  and  the  auction  duty.  He  may  sue 
the  buyer  for  the  purchase-money  ;  and  if  he  gives  credit  to  the 
vendee,  and  makes  delivery  without  payment,  it  is  at  his  own 
risk,  (b')  If  the  auctioneer  has  noUce  that  the  property  ha  is 
about  to  sell  does  not  belong  to  his  principal,  and  he  sells  not- 
withstanding the  notice,  be  will  be  held  responsible  to  the  owner 
for  the  amount  of  the  sale,  (c)  So,  if  the  auctioneer  does  not 
disclose  the  name  of  his  principal  at  the  time  of  the  sale,  the 
purchaser  is  entitled  to  look  to  him  personally  for  the  com- 
pletion of  tbe  coDtisct,  and  for  damages  on  its  non-perfom^ 
ance.  (<f) 

*  In  the  sale  of  real  property  at  auction,  care  should  be   "  537 
taken  that  the  -description  of  it  be  accurate,  or  the  pur- 
chaser will  not  be  held  to  a  performance  of  the  contract.     But  if 

iton  vbo  ACMde  to  ex«cnl«  »  general  nieue.  Tb«  cororolMloiwn,  fn  th«iT  Report 
on  the  Civil  Code  of  Ptmujlruilk,  In  JaniUTj,  1836,  luggeit  tbitt  Ui<b  itipolktioD 
for  a  r«leue  be  placed  under  looie  reitrictiont.  Beport,  CO-62.  But  aince  that 
report,  and  in  Jane,  IS&6,  the  lepiUture  of  PenDiyWania  regulated  the  Toluntary 
aaaignnient*  bj  debton  of  their  eitatea,  real  or  personal,  or  o/ani/  part  thtrtof,  in  tniat 
toPt  their  crediton,  or  lamt  of  Atnt,  and  lo  far  hare  given  tfaoie  aiaignnienti  lanctlnn. 
Pnrdon't  Digeat,  T4.  In  the  cmie  of  Thomaa  p.  Jenka,  decided  in  the  Supreme  Court 
1^  FenntylTania,  in  March,  1S8S,  the  court  iield  the  lehoU  aaiignment  fraudulent  and 
Toid,  it  being  an  aaiignment  hj  a  partnerahip  flrm  of  a  part  at  their  property  for  the 
beneflt  of  their  crediton,  with  a  itipulation  fiir  a  releaie  ai  an  eqniralent  fi>r  Um 
•Mlgnment  It  waa  auuh  an  eierciae  of  the  right  of  preference  a«  to  impoee  vpmi 
the  creditor*,  indirectly,  the  neceulty  of  reiorting  to  a  part  of  tiie  detitor'i  proper^ 
In  exclusion  of  the  reat  So,  in  M'Ciillocb  b.  Hutchinaon,  T  Watts,  434,  a  Toluntarf 
aialgnment  by  an  Insolvent  debtor,  abiolate  on  Its  (ace,  to  a  particular  creditor,  to 
pay  him  and  retnm  the  sacplns  to  the  debtor,  waa  held  to  be  frandutent  and  void. 
The  trust  was  secret,  and  the  deed  deceptive.  The  Jadiciat  dediions  on  this  subject 
aeem  at  laat  to  have  taken  a  firm  and  vigorous  atanil  in  favor  of  the  rights  of  cred- 
itors and  the  claims  of  Justice.  The  case  of  Van  Nest  e.  Toe,  before  the  assistant 
V.  Ch.  in  New  York  (1  Sandf.  Ch.  4),  contains  a  stringent  and  sound  application  of 
tKiDci|des  against  Che  delay  of  oedltors,  by  a  voluntaiy  assignment  of  hi*  property 
by  a  debtor,  to  retain  and  hinder  the  opnWtaa  of  txtcaiions  ai  late.  Though  the  lav 
allows  of  voluntary  aaalgnments,  and  permits  the  insolvent  debtor  to  select  hi*  own 
assigncea,  yet  where  he  selected  hi*  own  relative*  of  very  apparent  incapacity  for  the 
trnat,  it  wa*  held  to  be  evidence  of  IVaud,  and  the  assigDHMOt  wai  set  aside.  Ctsm 
V,  Milohtlt,  1  Saadf.  Ch.  2fil,  a.  r. 

(t>  Willianis  v.  Millington,  1  H.  Bl.  81. 

(c)  Hardaore  v.  Stewart,  6  E*p.  103. 

((f)  Baaum  v.  Boberdeu,  Peake,  Caa.  ISO, 
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the  description  be  substaotially  true,  and  be  defective  or  inac- 
curate in  a  slight  degree  only,  the  purchaser  will  be  required  to 
perform  the  contract  if  the  sale  be  fair  and  the  title  good.  Some 
care  and  diligence  must  be  exacted  of  the  purchaser.  If  every 
nice  and  critical  objection  be  admissible,  and  sufficient  to  defeat 
the  sale,  it  would  greatly  impair  the  eflScacy  and  value  of  public 
judicial  sales  ;  and,  therefore,  if  the  purchaser  gets  subsitantially 
the  thing  for  which  he  baigained,  he  may  generally  be  held  to 
abide  by  the  purchase,  with  the  allowance  of  some  deduction 
from  the  price,  by  way  of  compensation  for  any  small  deficiency 
in  the  value  by  reason  of  the  variation,  (a) 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer  is 
dowD.  Every  bidding  is  nothing  more  than  an  offer  on  one  side, 
which  is  not  binding  on  either  side  until  it  is  assented  to,  and 
that  assent  is  signified  on  the  part  of  the  seller  by  knocking  down 
the  hammer,  (ft) 

If  the  owner  employs  puffers  to  bid  for  him  at  an  auction,  it 
has  been  held  to  be  a  fraud  upon  the  real  bidders.  He  must  not 
enhance  the  price  by  a  person  privately  employed  by  him  for  that 
purpose.  It  would  be  contrary  to  good  faith,  as  persons  resort  to 
an  auction  under  a  confidence  that  the  articles  set  up  for  sale  will 
be  disposed  of  to  the  highest  real  bidder.  A  secret  puffer  em- 
ployed by  the  owner  is  not  fair  bidding,  and  is  a  fraud  upon  tlie 
public ;  nor  can  the  owner  privately  bid  upon  his  own  goods. 
All  secret  dealing  on  the  part  of  the  seller  is  deemed  fraudulent. 
If  he  be  unwilling  that  his  goods  shall  be  sold  at  an  under  price, 
he  may  order  them  to  be  set  up  at  his  own  price,  and  not  lower, 

or  he  may  previously  declare,  a6  a  condition  of  the  sale, 
*  638   that  he  reserves  a  bid  for  himself.  '  This  was  the  doctrine 

declared  by  Lord  Mansfield  in  Bexwell  v.  Chrittitt  (a)  and 
again,  by  Lord  Kenyon,  in  Sotoard  v.  Caatle,  (ft)  and  in  each  case 
with  the  approbation  of  the  court  of  K.  B.  The  governing  prin- 
ciple was,  that  the  buyer  should  not  be  deceived  by  any  secret 
manoeuvre  of  the  seller.  But  the  doctrine  of  those  cases  haa 
since  been  considered  as  laid  down  rather  too  broadly.  Lord 
Rosslyn  and  Sir  William  Grant  have  each  questioned  the  sound- 

(a)  Oalcraft  v.  Roebnck,  1  Vci.  221;  O jer  e>.  HugraT^  10  Tm.  606; King*. 
Burdeau,  6  Johni.  Cli.  S8. 

(b]  F>;ne  p.  Care,  S  T.  G.  14S.  (t)  Cowp.  89Gl 

(t)  S  T.  R.  S42 ;  Thomett  d.  H^nei,  Bich.  ISM,  •.  p.  [16  H.  4  W.  867.] 
[782] 


^d  by  Google 


LBCT.   ZXZIZ.]  OP  PERSONAL  PBOPEBTT.  *  689 

neea  of  the  doctrine,  (c)  The  latter  seemed  to  think,  that  if  bid- 
dera  were  employed  hy  the  owner  merely  for  the  purpose  of  taking 
advant^e  of  the  e^ernees  of  them  to  screw  up  and  enhance  the 
price,  it  would  he  a.  firaud ;  but  that  he  mig'ht  lawfully,  even  with- 
out making  the  fact  publicly  known,  employ  a  persoa  to  hid  for 
defeuiiive  precaution  and  with  a  view  to  prevent  a  sale  at  an  under 
value.  This  relaxation  of  the  former  rule  was  also  approved  of 
in  i^eele  V.  Ellmdker  ;  (i)  and  the  chief  justice,  in  that  cRse,  sug- 
gested that  the  tone  of  Lord  Mansfield's  morality  was,  perhaps, 
too  lofty  for  the  common  transactions  of  business.  He  held  that 
the  owner  might  lawful!}'  instruct  the  auctioneer  to  bid  in  the 
goods  for  him  at  a  limited  price,  to  prevent  a  sacrifice.  In  Brant- 
ley V.  Alt,  (e)  it  was  held  that  a  sale  was  not  fraudulent  because 
a  puffer  had  been  employed,  if  there  were  real  bidders  who  bid 
after  the  puffers  had  ceased ;  and  in  Smith  v.  Clarke  a  specific 
performance  was  decreed  against  a  vendee,  though  the  person  who 
bid  immediately  before  htm  was  employed  to  bid,  under  the  pri* 
vate  direction  of  the  vendor,  for  the  purpose  of  preventing  a  sale 
under  a  specified  sum.  (/) 

It  would  seem  to  be  the  conclusion,  from  the  latter  cases, 
that  the  employment  of  a  bidder  by  the  owner  would  or 
*  would  not  be  a  fraud,  according  to  circumstances  tend-  *  539 
ing  to  show  innocence  of  intention,  or  a  fraudulent  design. 
If  he  was  employed  honajide  to  prevent  a  sacrifice  of  the  property 
under  a  given  price,  it  would  be  a  lawful  transaction,  and  would 
not  vitiate  the  sale.  But  if  a  number  of  bidders  were  employed 
by  the  owner  to  enhance  the  price  by  a  pretended  competition, 
and  the  bidding  by  them  was  not  real  and  sincere,  but  a  mere 
artifice,  in  combination  with  the  owner,  to  mislead  the  judgment 
and  inflame  the  zeal  of  others,  it  would  be  a  fraudulent  and  void 
sale,  (a)    So  it  will  be  a  void  aale  if  the  purchaser  prevails  on 

(e)  Conollr  V.  ^noDi,  S  Vei.  e2G,  n. ;  Smith  c  CUrke,  12  Id.  477. 

idf  11  S«rg.  &  R.  86.  it)  8  Vei.  420. 

(/)  Woodiranl  n.  Miiler,  Z  Coll.  27»,  ■.  P. 

(a)  HuqI  ■>.  Dunham,  N.  Y.  Mnjor'i  Court,  July,  1819,  [1  Hall,  656) ;  Monhewl 
r.  Hunt,  1  DeT.  Eq.  (N.  C.)  S6;  Woodi  d.  Hall,  ib.  411;  Wolfe  t>.  Luj-iter.  1  Hall 
(N.  Y.),  146.  An  aiiociation  of  bidilen,  with  a  ile«i|ni  toitifleuompetiilon,  Is  a  tnuiA 
upon  the  Tendor.  Smith  v.  Qrwnlee,  2  Der.  (N.  C.)  126.  The  oaie  of  Phippcn  v 
Sticknej,  3  Hetc  384,  leemi  to  place  the  validity  of  private  agrcemeTiIii,  betveen 
bidden  at  aoctiim  aalei,  on  the  gua  onina,  and  to  be  good  or  void  according  to 
the  parpow  with  wbtoh  they  ant  made.  (Carti*  v.  Aipinwall,  114  Mail.  187  j  Quctit- 
MT  p.  Co«^  120  Mm*.  501.1 
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the  persoDB  attending  tbe  sale  to  desist  from  bidding,  by  reason 
of  BDggestioDB,  hy  vay  of  appeal,  to  the  sjmpatlues  of  the  com- 
pany. (6) 

The  original  doctrine  of  tbe  K.  B.  is  the  more  just  and  salataij 
doctrine.  In  sound  policy,  no  person  ought,  in  any  case,  to  be 
employed  secretly  to  bid  for  theoviieragainst  the  A<nM^?  bidder 
at  a  public  auction.  It  is  a  fraud  in  laxr  on  the  very  face  of  the 
transaction ;  and  the  owner's  interference  and  right  to  bid,  in 
otdet  to  be  admissible,  ought  to  be  intimated  in  the  conditions  of 
sale  ;  and  such  a  doctrine  has  been  recently  declared  at  West- 
minster Hall,  (ff)  ^ 

It  has  been  made  a  qaestion,  how  far  suction  salea  were  within 
the  provisions  of  the  statute  of  frauds ;  but  it  is  now  understood 
to  be  settled  that  they  are  within  the  statute,  and  that  tbe  auction- 
eer is  the  agent  of  both  parties,  and  lawfully  authorized  by  the 
purchaser,  either  of  lands  or  goods,  to  sign  the  contract  of  sale 
for  bim  as  the  highest  bidder.  (_d)  The  writing  his  name  as  the 
highest  bidder  in  tbe  memorandum  of  the  sale  by  tbe  auctioneer, 
immediately  on  receiving  his  bid,  and  knocking  down  the 
*540  hammer,  '  is  a  sufficient  signing  of  the  contract  within  the 
statute  of  frauds,  so  as  to  bind  the  purchaser.  Entering 
the  name  of  the  buyer  by  tbe  auctioneer,  in  bis  book,  is  just  the 
same  thing  as  if  the  buyer  had  written  his  own  name.  Tbe 
purchaser  who  bids,  and  announces  his  hid  to  tbe  auctioneer, 
gives  the  auctioneer  authority  to  write  down  bts  name,  and  the 

(6)  Fuller  k.  Abnhanu,  6  Moore,  S16;  3  Brod.  &  B.  116,  ■.  c.  Hr.  JoMica  Story, 
In  Te«cie  f.  WilliBini,  3  Story,  623,  approTM  of  the  conctuaion  I  hare  drawn  from 
tbe  owe*. 

(c)  Crowder  f.  Auitln,  S  Bing.  363.  Tbe  Un^k^  of  the  Supreme  Coort  <d 
IiOiiiifiina  is  iirongl;  in  fkror  of  the  doctrine  of  Lord  Maniflald.  Bkhun  b.  Bvsh,  13 
I^  287.  Mr.  JiiEtice  Ware,  in  hii  diaaen ting  and  rery  learned  optaion  io  the  abore 
eaae  of  Veatia  t:.  William*,  C3T,  OSS,  approrea  of  the  original  doctriiM  of  the  K.  B. 

(J)  Wliether  the  auctioneer  be  the  tgeai  of  both  parliea,  dependa  npon  the  &ctf 
of  the  particular  case,  and  he  ia  not  m,  at  of  conrae,  in  all  ca«e>L  Bartlett  c.  PnnncU, 
i  Ad.  &  El.  792. 

■  Qreen  f.  Barenitoclt,  14  C.  B.  f.  a.  and  wme  donbt  waa  thrown  on  eren  that 

2H;  Warlowr  Haniaon,  1KI.&R1.296;  in  Mortimer  d.  Bell,  L.  R.  1  Cli.  10,  which 

Tnwle  p.  LeaTiM,  23  N.  H.  300;  Pennock'a  led  to  the  paaiage  of  an  aot  afllnning  dw 

Appeal,  14  Penn.  St,  440.     The  rule  In  principle  of  the  legal  decialona.     GilUat  a. 

eqniir,  which  had  been  laxer  than  that  Gilllat,  L.  R.  9  Eq.  60 ;  [ParflU  b.  Jepaon, 

laid  down  by  the  comrooD-law  conrtt,  waa  86  L.  T.  251.] 
limited  to  the  allowance  of  a  lingle  pufibr, 
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authority  to  the  agent  need  uot  be  in  vriting.  There  is  no  difFer- 
eoce  in  the  construction  of  the  fourth  sod  seventeenth  sections 
of  the  statute  of  frauda  of  29  Car.  II.  c.  2,  (d)  aa  to  what  is  a 
sufficient  signing  of  the  contract  hy  the  parly  to  be  charged. 
The  English  law,  as  originally  suggested  in  the  case  of  Simon  v. 
MotivaSt  (i)  has  been  repeatedly  recognized  and  considered  as  the 
established  doctrine  in  respect  to  auction  sales  of  lands  and  chat- 
tels  by  the  English  and  American  courts,  (c) 

11.  Of  th«  VMidor's  Right  of  atopp«s0  In  Tnuialtn.  —  This  right, 
which  has  been  already  alluded  to,  requires  a  more  particular 
discussion.  It  is  the  right  which  the  vendor,  when  he  sells 
goods  on  credit  to  another,  has  of  resuming  the  possession  of 
the  goods,  while  they  are  in  the  hands  of  a  carrier  or  middle- 
man, in  their  transit  to  the  consignee  or  veodee,  and  before  they 
arrive  into  his  actual  possesion,  or  to  the  destination  which  he 
has  appointed  for  them,  on  hb  becoming  bankrupt  or  insolvent. 
The  right  exists  ouly  as  between  the  vendor  and  vendee ;  and  as 
the  property  is  vested  in  the  vendee  by  the  contract  of 
sale,  it  *  can  be  revested  in  the  vendor  during  its  transitu*  *  541 
to  the  vendee,  under  the  existence  of  the  above  circum- 
stances, (a) 

The  right  is  very  analt^ous  to  the  common-law  right  of  lien. 
The  latter  right  enables  the  vendor  to  detain  goods  before  be  has 

{a)  RMntcted,  N.  T.  Beviied  St&tnea,  li.  186,  wo.  3;  ib.  U.  ISS,  sec  a 

ib)  3  BaiT.  1921 :  i.  o.  1  BlnckL  699. 

id  Hinde  r.  Whltehouie,  T  Bast,  568;  Heath,  J.,  in  I  H.  Bl.  86;  Emmenon 
V.  Heelii,  2  Taunt.  38 ;  White  d.  Proctor,  4  id.  200;  Kemeya  c.  Proctor,  S  Te*.  &  B. 
«T ;  Kenwortlij  v.  Schofield.  3  B.  &  C  H6 ;  H'Comb  v.  Wright,  4  Johni.  Cti.  669 ; 
CleaTM  V.  Foil,  4  Oraenl.  1 ;  Alaa  d.  Plumnier,  4  Id.  S66 ;  Fint  Bapriat  Church  of 
Ithaca  c.  Bigelow,  16  Wend.  28.  The  N.  T.  Reriaad  Sututei,  i.  3d  cd.  649,  raqnlce* 
that  when  gooda  are  itruck  off  at  anciioD,  uid  there  be  not  immediata  pajment  of 
the  price,  or  deliTerj  trf  the  gooda,  it  thall  be  tlie  daty  of  the  auctioneer  to  enter  in 
a  ule  book  a  memarandum  of  the  «ale,  tpeciiying  the  nature,  quantity,  and  price  of 
the  good*,  tbe  temuof  ula,  the  tutmea  of  the  pamhaaer,  and  of  the  perMnon  vhoM 
account  the  «ale  i*  made.  And  by  the  R.  8. 8d  ed.  H.  196,  an  entry  in  the  aoctloneer'a 
ule  book,  ipecitying  the  nature  and  price  of  the  properly  aold,  tlie  term*  of  the  tale, 
and  the  namea  of  the  partiea,  b  a  memorandum  or  note  within  the  ttatute  of  fraudi. 
The  memorandiun  in  the  auctioneer'*  i^  book  mutt  be  maie  at  the  timt  and  plaa 
of  tale,  and  the  entry  of  the  name  of  the  agent  or  conaipiee  wlio  bai  lawful  anthorit; 
to  Mil,  U  entering  the  name  nf  the  penon  on  whote  acconot  the  aale  is  made,  wltliin 
the  atatnte.     Hicka  d.  Wliitmore,  12  Wend.  648. 

{a)  Maatm  v.  Lickbarrow.  1  H.  31.  SCT ;  HodgioD  r,  Loy,  7  T.  B.  440 ;  BohtUngk 
B.  IngtU,  8  Eaat,  881 ;  BDrghsU  v.  Howaid,  1  B.  BL  886,  n. ;  Oppenheim  v,  Snasell, 
8  Bo«.  *  P.  U. 
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reliDqaUhed  the  possession  of  them  ;  j/^  aod  this  riglit  of  stoppage 
enables  him  to  resume  them  before  the  vendee  hss  acquired  poe- 
eeaaioB,  and  to  retain  them  until  the  price  be  paid  or  tendered. 
If  the  price  be  paid  or  tendered,  he  cannot  atop  or  retain  the 
goods  for  money  due  on  other  accounts.  Tbe  right  of  stoppage 
does  not  proceed  upon  the  ground  of  i-eacinding  the  contract,  but 
as  a  case  of  equitable  lien.  (h~)  '  It  assumes  its  existence  and  con- 
tinuance ;  and,  as  a  consequence  of  tliat  principle,  the  vendee,  or 
his  assignees,  may  recover  tbe  goodn,  on  payment  of  the  price ; 
and  the  vendor  may  sue  for  and  recover  the  price,  notwithstandiog 
he  had  actunlly  stopped  the  goods  t'n  fmncitii,  provided  he  be 
ready  to  deliver  them  upon  payment,  (c)  If  he  has  been  p«id  in 
part,  he  may  stop  the  goods  for  the  balance  doe  him,  and  tbe 
part  payment  only  diminishes  tbe  lien  pro  ttmto  on  tbe  goods  de- 
tained. ((T)  There  must  be  actual  payment  of  the  whole  price, 
before  tbe  right  to  stop  m  tratmba,  in  case  of  Ewlure  of  the  vendee, 
ceases.  Though  a  bill  of  exchange  has  been  received  by  the 
vendor  for  the  price,  arid  indorsed  over  by  him  to  a  third  person, 
even  that  will  not  take  avay  the  right ;  and  if  the  bill  be  proved 
under  a  commis«OD  of  bankruptcy  against  tbe  vendee,  it  will  only 
be  considered  a  pajonent  to  tbe  extent  of  the  dividend,  (e)  The 
right  to  stop  in  transitu  is  paramount  to  any  lien  of  the  carrier 
for  a  general  balance  between  him  and  the  consignee ;  but  the 

lien  of  the  carrier  or  wharfinger  in  the  particular  case  is 
*  542    preferred.  (/)  *  The  right  came  from  tbe  courts  of  equity, 

and  was  first  established  in  WUeman  v.  Vandeputt,  (^a)  and 

(ft)  Lord  Kenjon,  tn  Hodgwm  v.  Loy,  T  T.  R.  MS.  It  i«  Mid  to  be  i  qoBstkn  itiD 
Qndedded.  whether  the  etktn  of  itoppage  !■  frauitii  be  to  retdDd  the  amUwtX  U 
nle,  or  onlj  to  replace  the  rendor  In  the  podlioo  he  occupied  before  paitiiiB  with  tbe 
poewNioD,  end  to  hold  the  goodi  dtl  the  prloe  be  p«id.  See  Weotworth  b.  OothwrnUe. 
10  M.  &  W.  «6, 

(e)  Kjmer  v.  Snwemopp,  1  C*mpb.  lOB. 

(rf)  Hodgwn  D.  Loy.  7  T.  B.  MO ;  FeUe  t..  Wttj,8EMt.9S;  Kfcwhell  »  VufM, 
IS  He.  B8. 

(t)  Felwt  p.  Wnty,  8  Sett,  03. 

(/)  Oppenheim  o.  RdikII,  8  Bo«.  1  P.  42 ;  Moriey  p.  H«y,  S  Mkim.  ft  Byi  SBB. 

{a]  2  Vem.  208.  See  tlM  Snee  n.  Pre«»tt,  1  Alk.  846;  D-Aqnil*  w.  I^Bbert, 
Anb.  899,  to  the  Mine  point,  of  (he  emAy  etublichment  of  tbe  docbriH  ia  cqaity. 

1  See  M5,  n.  1. 

f>  Oiice  E.  Rlcbvdtoii,  8  App.  Cm.  S19 ;  Oann  «.  Bellow,  10  L.  B.  Ch.  Ml ; 
Heeler  n.  Goodwin.  Ill  Hut.  MO. 
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its  apparent  equity  recommendect  the  adoption  of  it  in  the  courts 
of  law  as  a  legal  right.  It  TOuld  be  very  unreasonable  to  allow 
the  goods  of  the  vendor  to  be  appropriated  to  the  paymeot  of 
other  craditOTB  of  the  vendee,  who  fails  before  payment,  and 
before  the  goods  have  aotuallj  reached  him.  The  right  has 
accordingly  been  greatly  favored  and  encouraged,  and  many  dis- 
tiDOtloDS  made  relative  to  its  continuance  and  termination  ;  and 
yet  it  is  now  declared,  that  a  court  of  equity,  &om  whence  the 
right  originated,  has  no  jurisdiction  to  interfere  and  support  it 
by  process  of  injunction.  Lord  Eldon  uaid,  there  was  no  instance 
of  stopping  in  trannfu  by  a  bill  in  equity,  (by  '  The  English  law 
on  the  subject  of  this  right,  and  the  class  of  cases  'by  which  it  is 
asserted  and  establifihed,  have  been  very  generally  reoognized  and 
adopted  In  our  American  courts,  (c} 

(1.)  Of  the  Per$ona  erUitUd  to  exercue  thia  Right.  —  The  right 
extends  to  every  case  in  which  the  oonsignor  is  substantially  the 
vendor ;  and  it  does  not  extend  to  a  mere  surety  for  the  price, 
Dor  to  any  person  who  does  not  stand  in  the  character  of  vendor 
or  conmgnor,  and  rest  his  claim  on  a  proprietor's  right,  (d)  As 
between  principal  and  &ctor  &e  right  does  not  exist ;  but  a 
factor  or  agent  who  purchases  goods  for  his  principal,  wxd  makes 
himself  liable  to  the  or^nal  vendor,  is  so  &r  considered 
in  the  light  of  a  vendor,  as  *  to  be  entitled  to  stop  the  *  648 
goods,  (a)  So  a  principal  who  consigns  goods  to  his  fac- 
tor upon  credit,  is  entitled  to  stop  them  if  the  factor  becomes  in- 
solvent ;  and  a  person  who  consigns  goods  to  another,  to  be  sold 
on  joint  account,  is  likewise  to  be  considered  in  Uie  character  of 
a  vendor,  entitled  to  exercise  this  right,  (by  y'    The  vendor's 

(ft)  Ooodbart  c.  Lowe,  3  Jac.  &  Wftlk.  849. 

(c)  Ludlow*  F.  Bowoe  &  Edd;,  1  JohDt.  10;  Parker  d.  HItbt,  1  DeMm.  Bq. 
<S.  C.)  281 ;  Slabbs  r.  LaQd,  7  Hui.  468 ;  The  St  Joie  IndUno,  1  WheatOQ,  218 ; 
Wood  r.  Roach,  S  Dallas,  180;  Walter  o.  BoM,  9  Waih.  C.  C.  388;  Howatt  «. 
Z>aTU,6Hiinf.  34. 

(if)  Siffken  v.  Wnj,  S  Eact,  371. 

(a)  D'Aqnila  v.  Lambert,  Amb.  809 ;  FeUa  d.  Wra^,  S  Eatt,  OS. 

(&)  Kinlocb  B.  Uraig,  S  T.  R.  119;  Newaom  v.  ThonitoD,  6  Baat,  17;  Fentoa  n. 
Peanon,  16  Id.  410. 

>  BDtMe640,  n-l;  Behotonuuw  e.  lancaahtre  &  T.  R.  Co.,  L.  B.  S  Ch.  S8S,  SS6, 


jr*  In  Hnller  n  PnkKr,  66  N.  T.  SS&,    ii  that  faith  and  credit  ibaU  have  been 
8S8,  it  i«  tald,  "  All  tbat  U  neveHai?  .  .  .    siran  U  the  adTut^  of  aMtlNr  who  ha* 
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right  is  so  strongly  maintained,  that  while  the  goods  are  on  the 
tittnsit,  and  the  insolvencj  of  the  vendee  occurs,  the  vendor  mav 
take  ibem  by  any  means  not  criminal.  (_c)  The  validity  of  ihe 
ri^t  depends  entirely  on  the  bankruptcy  or  insolvency  of  the 
vendee,  (d)  It  is  not  requisite  that  he  should  obtain  actaat 
possession  of  the  goods  before  they  come  to  the  hands  of  the 
vetkdee  ;  nor  is  there  any  specific  fonn  requisite  for  the  stoppage 
of  goods  in  transitu  ;  though  it  is  well  settled  that  the  bankruptcy 
of  the  buyer  is  not  of  itself  tantamount  to  a  stoppage  m  tran- 
titu,  («)  But  a  demand  of  the  goods  of  the  carrier,  or  notice 
to  him  to  stop  the  goods,  or  an  assertion  of  the  vendor's  right 
by  an  entry  'of  the  goods  at  the  custom-house,  or  a  claim  and 
endeavors  to  get  possession,  ie  equivalent  to  an  actual  stoppage 
of  the  goods.  (/)  y* 

(2.)  €>f  Mattert  which  allow  or  dt^eat  the  Riffht.  —  The  tram- 
ntua  of  the  goods,  and  consequently  the  right  of  stoppage,  is 
determined  by  actual  delivery  to  the  vendee,  or  by  ciroumstaooes 

which  are  equivalent  to  actual  delivery. 
*  544        *  There  are  canes  in  which  a  constructive  delivery  will, 
and  others  in  which  it  will  not,  destroy  the  right.    The 

(c)  Lord  Hardwicke,  in  Snw  r.  PreKolt,  1  Atk.  245. 

{d)  The  Comtantw,  6  C.  Bob.  321.  The  consignor,  haring  made,  the  contigB- 
BHOt,  hM  BO  right  to  Tirj  it,  except  in  the  anle  csae  i^  intalTencj'.  a.  c.  Abbott  «• 
Shipping,  6tb  Am.  ei).,  Botton,  1816,  pp.  621,  622. 

(e)  Haiweil  t>.  Hani,  cited  in  S  T.  B.  281 ;  Ellii  c.  Hunt,  8  id.  Ml ;  Scolt  f.  PetUl, 
S  Boa.  A  P.  471. 

(/)  Walker  r.  Woodbrtdge,  Cooke,  B.  L.  494 ;  Norther  *  Lewi*  "•  field,  S  Bqi. 
613 :  Hilb  e.  Ball,  3  Bo«.  ft  P.  467  ;  litt  b.  Cowley,  T  TaunL  169 ;  NewhaU  v.  Vai^ 
gas,  IS  He.  93.  Notice  to  the  can-ier  on  the  part  of  the  vendor  or  hb  anthorind 
■gent  ii  aofBuient,  unleu  Ihe  goods  have  in  the  mean  time  airiTed  to  the  actaal  or 
coDitnictive  posaeieion  at  the  vendee.  The  notice  i>  to  t>e  given  to  tlie  penoo  who 
ha*  the  immediale  cmtodjr  of  the  goodi ;  and  if  a  wrTUit  has  the  cuatodr  ol  the 
goods,  and  notioe  be  giren  to  his  principal,  it  mutt  be  Id  time  to  enable  liitn,  aitb 
reatoaable  diligence,  to  prevent  a  delirerj  to  the  coniignee  j  for  if  the  vendee  lake* 
the  good*  fh)in  the  carrier  before  they  have  arrived  at  tliwrdestmation,  with  or  wiiboot 
hii  content,  the  trantit  ii  at  an  end.    Whitehead  c.  Anderaon,  9  M.  ft  W.  G1& 

ftiled,  while  yet  tbe  fruit*  of  that  credit  S  Daly.  476 ;    Seymour  r.  Newton,  10G 

an  in  the  actual  or  cnnslructive  poise*-  Mau.  272. 

■Ion,  or  within  tiie  reach,  of  the  party  if  Tlie  notice  ma*t  in  gtfwral  be  given 

giving  tbe  credit,  and  who  will  be  the  to  the  one  who  hold*  the  acttuJ  pwn 

lo«eT  nnlea*  he  can  retain  or  reclaim  inch  *ion.      Whitehead    o.    Anderaon,    9    H. 

frnit* ;  and  the  particular  relation  ot  the  *  W.    518 ;   Ex  parte  Fktk.   14  Ch.   D. 

partiai  to  each  other  ...  1*  not  tn*.  448.    CoBipare  Eac  parU  Wataon.  8  Ck. 

terial."     8m  bI*o  Ooadar  v.  Sobepeler,  D.  S6. 
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delivery  to  a  earner  or  packer,  to  and  for  the  uae  of  the  vendee, 
or  to  a  wharfinger,  is  a  constructive  delivery  to  the  vendee ;  but 
it  is  not  BufEcient  to  defeat  this  tight,  even  though  the  carrier  be 
appointed  by  the  vendee.  It  will  continue  until  the  place  of 
delivery  be,  in  fact,  the  end  of  the  journey  of  the  goods,  and 
they  have  arrived  to  the  possession,  or  under  the  direction,  of  the 
vendee  hiinaelf.  (a)  If  they  have  arrived  at  the  warehouse  of 
the  packer,  used  by  the  buyer  as  his  own,  or  they  are  landed  at 
the  wharf  where  the  goods  of  the  vendee  were  usually  lauded  and 
kept,  the  tranntut  is  at  an  end,  and  the  right  of  the  vendor  extin- 
guished. (6)  The  delivery  to  the  master  of  a  general  ship,  or  of 
one  chartered  by  the  consignee,  is,  as  we  have  already  observed,  a 
delivery  to  the  vendee  or  consignee,  but  still  subject  to  this  right 
of  stoppage,  which  has  been  termed  a  species  of  Jut  pottliminii.  (c) 
And  yet,  if  the  consignee  had  hired  the  ship  for  a  term 
*  of  years,  and  the  goods  were  put  on  board  to  be  sent  by  *  545 
bim  on  a  mercantile  adventure,  the  delivery  would  be  ab- 
solute, as  much  as  a  delivery  into  a  warehouse  belonging  to  him, 
and  it  would  bar  the  light  of  stoppi^e.  (a)  The  idea  that  the  goods 
must  come  to  the  corporal  touch  of  the  vendee  is  exploded ;  and 
it  is  settled  that  the  transttua  is  at  an  end,  if  the  goods  have 
arrived  at  an  intermediate  place,  where  they  are  placed  under  the 

(a)  The  frniuiha  it  not  nt  rq  enil  antil  th«  goodi  hsre  reached  the  plaoe  of  drttiD*- 
tion  named  hy  tha  rendee,  Coatea  v.  Railton,  fl  B.  &  C.  42S ;  and  liare  coma  to  tlie 
actnal  poaaeaiion  of  tlie  rendee,  or  under  ciTcaiDatucM  eqoiTalent  tlierelo.  Booklay 
V.  FnraliB.  15  Wead.  1ST;  CoreU  v.  Hitchcock,  S3  Wend.  611 ;  Edward*  v.  Brawer, 
2  H.  A  W.  S7G. 

(A)  Soee  u.  PrewMlt,  1  Atk.  24S;  Stoke*  d.  La  RiTiere,  cited  Id  8  T.  R.  406,  aod 
8Ba«t,SV7i  BIIU  p.  Hunt,  8  T.  B.  464 ;  KchaidMMi  d.  Go«.3  Bo*,  ft  F.  lift;  Soott 
f.  Petlit,  3  id.  460;  Smith  v.  Gou,  1  Campb.  282;  Lord  AWanle;,  in  S  Bo*.  &  P. 
4S ;  Sutton  v.  Solomouaon,  8  id.  682 ;  Rowe  v.  Rciford,  8  Taont.  S8 ;  Tucker  c. 
Huni|ihTej,  4  Bing.  516. 

(c)  BohtUngk  f.  Ingtii,  3  Eait.  8S1 ;  Cox  b.  Harden,  4  id.  Sll ;  Newhall  t>.  Targa*, 
13  Me.  98.  Tha  muter  gave  a  receipt  for  tbe  gooda  on  delivery  on  board  bj  the  cod- 
lignor,  and  afterward*  ligned  a  bill  of  lading  to  the  coniignee.  That  drcumitance  did 
Dot  take  away  tbe  tight  of  itoppage.  Thompaon  e.  Trail.  2  Carr.  t  P.  S84.  Bnt  in 
Bolin  E.  Hnllbagle,  I  Bawie,  1,  there  wa*  a  deli*er]r  of  good*  at  a  foreign  port  to  the 
ma*ter  of  the  coaaigDee'i  own  *hip,  for  him ;  and  it  wa*  held  that  the  framitui  wm  at 
aa  end.  Thi*  laat  dedalOD  ma7,perh>pi,  b«  qoeationed,  Inaamnch  a*  the  dellrerrin 
that  caia,  to  the  maater  of  the  conaignee'i  ihlp,  wm  for  tbe  purpote  of  coavejanca 
lobtm,  and  not  like  the  caae  of  Fowler  c.  Kymer,  cited  in  the  next  note,  fortbepnrpoaa 
of  di*po«al  In  a  foreign  market. 

(a)  Powler  D.  Ejmer,  utied  in  3  Eaal,  3M ;  Wright  n.  Iiawe*,4E*p.a2i  Stubban 
LoDd,  T  Uaaa.  457,  *.  r. 
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MdevB  of  the  vendee,  and  are  to  renuuo  Btationarjr  until  tbej 
leceiTe  his  directions  to  put  them  t^uu  in  motion  for  some  new 
and  nlterior  destination.  (6)  In  many  of  the  cases,  where  the 
T«Ddor's  light  of  stopping  in  trwiuihi  has  been  defeated,  the  deliv- 
erj  was  constructive  only ;  and  there  has  been  much  subtlety  and 
refinement  on  the  question,  as  to  the  facts  and  circumstances 
vhich  would  amount  to  a  delivery  sufficient  to  take  away  the 
right.  Tbe  point  for  inquiry  is,  whether  the  property  is  to  be 
considend  as  still  in  its  transit ;  for  If  it  hat>  once  fairly  arrived 
at  its  destination,  so  as  to  give  the  vendee  the  actual  exercise  of 
dominion  and  ownership  over  it,  the  right  i^  gone,  (e)  The  cases 
in  general  apon  the  subject  of  constructive  delivery  may  be  recon- 
riled  by  the  distinction,  that  if  the  delivery  to  a  carrier  or  agent 
of  tbe  vendee  be  for  the  jmrpoie  of  conveyance  to  the  vendee,  tbe 
right  of  stoppi^  continues,  notwithstanding  such  a  constructive 
deliveiT  to  the  vendee ;  but  if  the  goods  be  delivered  to  the  car- 
rier Ot  agest  for  tafe  euatodi/,  or  for  dupotal  on  the  part  of  the 
«mda«.  and  the  middleman  is  by  the  agreement  converted  into  a 
special  agent  for  the  buyer,  the  transit  or  passage  of  the  goods 
terminates,  and  with  it  the  right  of  stoppage,  (d)'    So,  a  complete 

(&)  Dixon  V.  BdawM.  S  Eart.  176 ;  Focter  b.  Framptoii,  6  B.  ft  C.  107 ;  DodMO  ■- 
Wntworth.  (4  Hut.  4  Gr.  1060]. 
(e)  Wriffbt  r.  LawM.  4  Eajk  88. 

id)  JwM*  w.  Griffla.  1  u.  4  w.  sg,  sa 

1   Skppapt   im    TVonnliL  —  (o)    mai  tbe  contract  □(   nle  ii  comptetelj  per 

GtoiU  mof  it  tfappat  —  Tlw  Tendor  m&j  formed,  the  KUer,  tlthougb  1m  maj  haic 

Mop  Um  gooda  npoo  a  tnbaeqoem  diacor-  agived  to  allow  credit,  U  not  bound  to 

try  of  inMoUeacj  osliIlnK  at  tb«  time  of  delirer  anj  more  good*  imtil  tbe  price  of 

tbe  (ale,  ai  well  ai  npon  a  nibaeqaeQt  thow  oot  ^et  delirered,  or  deliTered  and 

bntAyeacj,    althongb    he  could  not    if  not  paid  for,  ii  l«Ddered  to  bim.   Sxparti 

be  knew  it  when  be  aold.      Benedict  r.  Chaimen,   In  n  Edward*.  L.  B.  8  Cb. 

Bcbaettle,  12  Ohio  BL  616,  diaapproTing  SSS,  291. 

Bogenr.Tbomai,  20Conn.63.  &eoalK>  CoodtmutnotbtintieBiBiibo/'Biifm't 
O'Brien  c  Horrla,  19  Md.  IS2  ^  Blum  r.  Senxat.  —  Tbe  eatential  feature  of  uop- 
Uaita,  81  Im.  An.  308 ;  [Loeb  c.  Peien,  page  w  miuitii  it,  Uut  the  good*  ibonld 
6S  Ala.  243 ,  Re^iwld*  v,  B.  4  H.  B.  R.  be  at  tlie  time  in  the  poneaaion  o(  a  mid- 
Co.,  48  S.  H.  68D.]  And  an  orert  act  of  dlemao,  or  tome  penon  interraiiiig  be- 
lOBOlTeiicj,  loch  a*  itopplDg  payment,  ii  tween  tbe  Mller  who  baa  parted  with,  aad 
not  neeeeeai?.  lb. ;  8eoomb  t>.  Nntt,  14  tbe  porehaaer  wlio  baa  not  jet  acqaired, 
B.  Monroe,  824.  [See  Dorg]r;4c  Co.  r.-  actual  poa«ewioii.  A  eaae  where  tbe  Hae 
O'Brien,  123  Maae.  12.]  Bat  tee  Black-  of  diitinction  indicated  bj  tbe  teztwaa 
burn  on  SalAi,  260.  applied  wai  lald  by  Wood,  T.  C,  to  tarn 

IfapnrcbaterbacomeinaolTentbefbM  npon  whether  or  net  ttwaa  the  b«7er^ 
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deliver;  of  part  of  an  entire  parcel  or  cargo,  with  inten- 
tion to  take  tbe  whole,  terminates  *  the  fronnfiM,  and  the    *  546 
vendor  cannot  stop  the  remainder,  (a) 

(a)  Slnbef  t>.  Herward,  2  H.  BL  GH ;  HunmiHid  v.  Andenoo,  i  Bo*,  fc  P.  00 ; 
Loid  EUenborough,  6  EMt,  637 ;  Joim  v.  Jone*.  8  11  &  W.  481.  In  theae  cmm 
thera  wu  >D  nnequivoMl  tcX  al  poaaeuion  «nd  ownereliip.  In  other  cawi,  where 
only  a  portion  of  the  goodi  were  delWerad,  Md  tlie  intention  of  the  rendee  wm  odIjt 
totftkepartof  tbe  Kooda,  the  right  of  itoppngeu  to  tlte  reaidne  liu  been  nuint^Md. 
Hanion  s.  Ueyer.  6  Eut,  614 ;  Buckler  ^-  FonilM,  17  Wend.  601 ;  Tumei  e.  Scorell, 
U  M.  &  W.  28. 

own  ship  that  received  tbe  good*,  or  olyectof  taUng  them  in  that  fonii,  thej 
whether  he  lisd  contracted  with  some  ooe  will  not  preTent  theproperl?  trom  paaaing. 
ebe,?iiacBrrier,todeliTerthegoodB:  and,  Joyce  v.  Swann,  17  C.  B.  x.  a.  84,  102; 
OD  appeal,  the  f^rd  Chanuellor  aaid  the  Browne  v.  Hare,  4  Hurtat.  &  N.  822.  A* 
beat  teat  waa.  "  what  would  be  the  uaae  ta  the  efFect  of  a  traDafer  of  tbe  bill,  and 
anppoae  the  sbipnnaer  or  ahipmaiter  had  the  equitable  right  of  iloppage  after  a 
mlaoond acted  hlmielf,  and  either  care-  pledge,  aee  MO,  n.  1,  [and  jr',  ad  JiB.\ 
Ie«al7  loat  the  gooda  or  miideiiTered  {h)  End  of  TVonsihif.  —  Wbea  the 
them."  He  Iheo  went  on  tu  sliow  chat  gooda  bare  arriTed  at  tbe  place  which, 
the  declaralioD  of  tbe  purchater  againat  aa  between  ba;er  and  eeller,  ia  the  place 
tbe  ahipowner  would  tappoae  poueiaion  of  their  dettination,  the  iraniiiui  ia  at  an 
in  the  latter  by  meana  of  hla  cnatody.  In  end.  For  inatance,  when  they  have  been 
thia  caae  tbe  charter-party  waa  aaanmed  left  by  tbe  aeller  at  a  railway  atation,  and 
to  be  only  %  contract  by  tlie  owner  to  are  In  the  cnatody  of  the  company,  not  aa 
carry,  and  not  a  demlae  of  the  ^ip>  carriera  bnt  aa  warehouaemen,  for  tbe 
Bemdtaon  v.  Strang,  L.  R.  S  Ch.  688, 690 ;  pnrpote  of  being  aflerwarda  forwarded  aa 
L.  R-  4  Eq.  481, 493 ;  \Ex parte Roaevear,  the  buyer  ahall  direct,  there  U  no  right  ot 
Ac.  Co.,  11  Ch.  D.  GOO.]  The  diatlnction  atoppaga.  Smith  n.  Hudarai,  6  Beat  ft  B. 
between  a  aerrant,  wboaepoaaeaainn  la  that  4S1, 484, 445;  Bigga  v.  Barry,  2  Cnrtia,  260; 
of  hiBmaater,andabailee,whoholdalnhia  [Kendall  v.  Marahall  Stevena  ftCo^ll  Q. 
own  name,  ia  explained  260,  n.1;  492,  n.l;  ED.  866;  Becker  v,  BaUgBrten,B6N.r. 
668,n.l.  Seealao7Am.LawBef.e3-M.  IS?.]  SeeCabeeat>.Caropbell,SOPenn.  St 
Tbe  ahip  waa  Ae  ahlp  of  the  vendee  in  2M.  In  HarrU  o.  PrsU,  17  N.  T.  24»,  tb* 
Schotamana  ■>.  Lamcaabire  ft  Yorkahire  R.  original  deatination  wm  New  York.  lb. 
Co.,L.R.2Cb.832.  See  Haya  b.  Uooille,  262,289.  Bat  it  ha*  been  held  to  be  othei^ 
14  Fenn.  SL  48,  52.  wjie  when  the  gooda  are  in  tbe  carrier'a 
Effat  of  Bill  of  Lading. — But  ereo  warehouae  at  the  end  of  the  traotlt,  await- 
when  the  ahip  belonga  to  the  purcliaaer,  ing  payment  of  chargea  and  removal  by 
the  aeller  may  protect  bimaelf,  and  re-  the  conaigitee.  Calahnn  v.  Babcock,  21 
•traintbeeffectof  lhedeliver7,bytaking  Ohio  St.  381.  [See. eapecially.  Ex  parU 
billa  of  lading  making  the  gooda  delivei^  Cooper,  11  Ch.  D.  SS :  Dnrgy,  ftc.  Col  v. 
able  to  hia  <vder  or  aaaigna.  L,  R.  2  Ch.  O'Brien,  123  Haaa.  12.]  But  compara 
836:  L.  R.  4  Eq.  492;Tamer  D.  Lirei^  OniUbrd  r.8milh,80yt.49.  Tl,  72.  The 
pool  Docka,  6  Bich.  643;  Van  Caateel  v.  right  rentaln*  until  tbe  gooda  havearriTed 
Booker,  2  Bxch.  691.  See  Shepherd  v.  at  thrir  oontemplated  deetination.  Uobr 
Harrlaan.L.]t.4Q.B.19ft:  ib.  49Rj  L.  R.  v.Boaton  and  Albany  R.a,106  Maaa.er. 
6  H.  L.  116  i  although,  if  that  waa  not  the  And  although  the  property  In  the  goodi 
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A  delivery  of  the  key  of  the  veiidor'e  warehouse  to  the  pur- 
chaser ;  (£}  ot  paying  the  veudor  rent  for  the  goods  left  in  hiii 
warehouse ;  (c)  or  lodging  an  order  &om  the  vendor  for  delivery 
with  the  keeper  of  the  warehouse ;  (d)  or  delivering  to  the  vendee 
a  bill  of  parcels,  with  an  order  on  the  storekeeper  for  the  delivery 
of  the  goods;  (e)  or  demanding  end  marking  the  goods  by  the 
agent  of  the  vendee,  at  the  inn  where  they  had  arrived  at  the 
end  of  the  journey ;  (/}  or  snCfeiing  the  goods  to  be  marked  and 
resold,  and  marked  again  by  the  under  purchaser,  {g)  have  all 
been  held  to  amount  to  acts  of  delivery,  sufficient  to  take  away 
the  vendor's  lien,  or  right  of  stoppage  in  tTaniitu.  On  the  other 
hand,  if  the  delivery  be  not  complete,  and  some  other  act  remaintt 

{b)  Lord  Kenton,  3  T.  R.  48S. 

(i:)  Hurry  v.  Manglei,  1  Camp.  4G2.  Suffering  the  goodi.  by  agraement,  to  Ue 
fitt  of  rcnl,  in  tlie  Tendor'i  •rarcliouu,  fnr  a  time,  i*  (till  a  complete  deliTeij,  aDil 
deitroji  the  lien.  Barrett  c.  Gaddard.  8  Maaon,  107.  But  ai  betireen  Tendor  aiid 
vendee,  the  !ien  ia  not  deveited  b;  *a  order  of  ventlor.  tlutt  be  haldt,  to  the  order  ^ 
vendtt,  the  goodi  tjiti:ified,fret  o/rmJ,  nhile  Ibe  gooili  remain  in  the  Mine  WUebcHlta 
nopaid  for.    Townley  v.  Crump,  4  Ad.  t  El  68. 

(<^)  HannaD  v.  Andenon,  2  Camp.  24a 

(<)  HoUingiKortli  v.  Napier,  3  Cainei,  182.  In  Akerman  v.  Hnmplierj,  1  Cart,  ft 
P.  63,  It  waa  lield  (bat  the  ileliTery  ot  a  liiipjHiig  note  bj  the  ix)iiBignee  to  a  tlitrd 
penon,  with  an  order  to  the  wharfinger  to  deliver  the  goodi  to  sncb  third  peraon,  did 
not  pait  the  property  lo  at  to  prevent  a  itoppage  ui  trantitu  by  the  comignoci  ud 
that  decluon  waa  adopted  aa  lound  law  In  Tocker  c.  Humphrey,  4  Blng.  616. 

( /)  Ellii  V.  Hunt,  3  T.  R.  4U. 

ig)  Btoveld  v.  Hnghei,  14  East,  80& 

hai  paiied,  and  they  have  atrived  at  tbelr  unpaid  vendor,  not  to  reacind  Um  m1«. 

deaUnatlon  aa  between  buyer  and  aeller,  There  are  many  exprewioni  of  the  aaOM 

yet,  if  the  coniignee  repodistei  lliem,  it  opinion  In  America.    Rowley  b  Bigelow, 

wlU  aathorize  the  ooncluiioo,  by  a  court  13  Pick.  807.  318 ;   Atkini  f.  Colby,  !0 

having  power  to  draw  inferences  of  fact,  H.  H.  164 ;  Benedict  o,  Schaettle,  12  Ohio 

thattheri^tof  stoppaiteremalns.  Bolton  St.  616,  621;   Jordan  r.  Junes,  6  (ftio, 

V.  iMMsashtre  &  Yorkshire  R.  Co.,  L.  R.  88 ;  Roger,  o.  Tliomas,  20  Conn-  68.  68 ; 

1  C.  P,  481.  Cliandler  e.  Pnlton.  10  Texaa.  2;  [Bab- 

(c)  J^i^o^SlfTipi^.— ThelanKuago  c<ii:k  v.  Bonnell,  80  K.  T,  244;  Guim  v. 

of   the   text,  641,   tliat   the   property  is  Balckow,  10  L  B.  Ch.  491 ;  Campbell  m 

revested  in  the  vendor,  is  believed  lo  be  Sales  of   Goods,   &c-,   SOfl.]      See   alao 

inoonsistent  with  what  follows,  and  inac-  Schotsmnns  v.  Lancashire  &  Torkshlre  B. 

onrate.    It  is  thought  by  Mr.  Bertjaniln,  Co.,  L.  R.  2  Ch.  332.  840.  which  contalna 

In  hii  book  on   Sales,  that   there  Is  no  strong  intimations  that  the  lien  may  be 

longer  a  reaaonable  donbt  that  the  effect  enforced  in  equity.     {Ex  parte  Cbalmert, 

of  this  remedy  is  simply  lo  restore  the  B  L.  R.  Ch.  289 ;  Babcock  n.  BonneU,  80 

goods  to  the  seller's  possession,  so  as  to  H.  T.  244.] 
enable  Um  to  eierdte  Ida  righta  m  an         See  fbrtber,  649,  n.  I. 
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to  be  done  bjr  the  consignor,  the  right  of  stoppage  is  not  gone.  (A) 
So,  trhile  a  vessel  is  performiug  quarantine  at  the  port  of  delivery, 
and  the  voyage  not  at  an  end,  the  consignor's  right  of  stoppage 
has  been  held  not  to  be  devested,  even  by  a  premature 
*  posHesaioD  on  behalf  of  the  consignee,  (a)  That  doctrine  *  647 
has,  however,  been  sinoe  contradicted  and  overruled  by 
Lord  Alv&Dley,  in  MIU  v.  Bally  (b)  and  by  Mr.  J.  Chambre,  in 
Oppenheint  v.  Bat»eU;(^c)  and  the  better  opinion  nov  is,  that 
if  the  vendee  intercepts  the  goodn  on  their  pa^^sage  to  him,  and 
takes  possession  as  owner,  the  delivery  is  complete,  and  the  right 
of  stoppage  is  gone.'  Bat  if  the  goods  have  arrived  at  the 
port  of  delivery,  and  are  lodged  in  a  public  warehouse,  for  de- 
fault of  payment  of  the  duties,  they  are  not  deemed  to  have  come 
to  the  possession  of  the  vendee,  so  as  to  deprive  the  consignor  of 
his  r^ht.  (<j) 

(h\  wither*  D.  Ltm,  4  Ctunp.  S3T;  Bnik  r.  Db*».  2  Hauk  A  8.  397;  CoatM  v. 
B«lltoii,6B.&C.422;  Na; lor  ».  Denitl*,  8  Pick.  106. 

(a]  Holn  V.  FowiMl,  1  Eip.  940. 

(ft)  2  Bot.  &  P.  4dl.  (c)  3  id.  64. 

(d)  l!Ioi1he7  v.  Field,  3  Eap.  918  j  Nil  r.  Olive,  cited  in  Abbott  mi  Bhipping.  iSS. 
lie  Englfih  ■jitem  at  warahoatlng  goodi  wu  propoied  bj  Sir  Bobert  W»lpol^  in 
178S,  in  hii  Elzciie  Bclienie,  but  not  adopted.  Ili  edruitagei  were  pointed  oat  bj 
Dean  Tncker,  in  1760.  The  icbeme  wa>  reriTed  and  reconniended  hj  Mi.  Pitt,  and 
digvated  In  a  practical  ihape  nader  tlie  adminiitratioD  of  Blr.  AddingtoD.  The  Mat 
nte  of  48  Qeo.  UI.  c  13%  laid  the  fonndalion  of  thii  wl»e  and  politic  irtlem,  and 
tbe  incceuiTe  itatntei  on  the  lubject  vere  cooiotidatad  bj  the  act  of  4  Geo.  IV.  in 
18^  and  the  whole  amended  and  reenacted  bj  the  (tatnte  of  6  Geo.  IV.  c  B4,  and 
Iaitl7  fajr  the  (tatute  of  8  &  4  WUliam  IV.  c.  67,  and  the  Conulidated  Act  of  8  4  9 
Victoria,  c.  SI,  which  comprehendi  tlie  lyftem  u  now  in  operation.  The  object  at 
the  wareboiwing  ayitem  it  to  lodge  imported  article*  in  public  warehouie*  of  ipecial 
■ecDiJt;,  at  a  reafooable  rent,  wltliant  payment  of  the  dutiei  on  importation,  UU 
tbej  are  withdrawn  fra  home  coninmptlon,  and  if  reexported,  do  duty  i>  erer  paid. 
It  •eenrea  the  dntie*  on  good*  lawltall;  imported  for  uia  and  **le  in  England,  and 
icUere*  tl>e  trader  from  immediate  payment  in  ca*h,  and  nntil  tlie  good*  are  witli- 
dnwD  for  home  coneiimptloii.  It  allow*  tlie  etorage  even  ot  prohibited  good*  in 
Britlah  wanhoute*  on  tpecial  lecnrity  for  reexportation ;  and  pemiila  the  tnuufor 
of  good*  in  tbe  warebouae,  without  reqairing  payment  of  the  dutira,  antil  they  are 
withdrawn  for  n*e.  If  tlie  gnod*  wra  deetroyed  br  ineritable  accident  before  they 
are  withdrawn,  althongh  tbe  goTemtnent  doe*  not  *taod  iti*ui«r  for  their  lafbty,  the 
dutiea  are  DnUbnaly  remitted.    A  clear  aoolyeU  of  the  warehon*ing  proTltion*  I* 

1  Whitehead  v.  AnderKHi.  9  H.  &  W.     2G9.     A*  to  tbe  point  next  ttated,  «ea 
618;  laie,  648,  D.  If);  L.  R.  6  Eq.  40;     Donath  r.  Broombead,  7  Penn.  St  801; 
London  A  K.  W.  B,  Co.  v.  Bartlett.  7  H.     Hottrsm  v.  Heyer,  6  Denio,  639.    Com- 
A  N.  400 ;  Secomb  v.  Nutt,  14  B.  Monroe,     pare  Parker  o.  Byrae*,  1  Lowell,  689. 
8H  tS7.    But  lee  Blackburn  on  Sale*, 
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(3.)   Qf  Actt  of  the  Vendee  affeOmg  the  Right.  ~  A  renle  of 
the  goods  by  the  veudee  does  not,  of  itself,  and  without  other  cir- 
cumstances, destroy  the  vendor's  right  of  stoppage  in  Iranntu.  (e") 
But  if  the  vendor  had  given  to  the  vendee  documents  sufficient  to 
transfer  the  property,  and  the  vendee,  upon  the  strength 

*  549   of  them,  sells  the  goods  *  to  a  bona  fide  purchaser  without 

notice,  the  vendor  would  be  devested  of  his  right.  A  bill 
of  lading  usually  has  the  word  "  assigns ; "  the  goods  are  to  be  de- 
livend  to  the  consignee  or  hie  atngnt,  he  or  they  paying  freight; 
and  a  great  question  has  accordingly  arisen,  and  been  very  elabo- 
rately discussed  and  litigated  in  the  English  courts,  whether  the 
bill  of  lading  could  be  negotiated  by  the  consignee  like  a  bill  of 
exchange,  and  what  legal  rights  were  vested  in  the  assignee.  In 
the  case  of  Lic^arrow  v.  Mtuon,  (a)  it  was  decided  by  the  E.  B. 
that  a  bona  fide  indorsement,  for  a  valuable  consideration,  of  a  bill 
of  lading,  by  the  consignee  to  an  assignee,  who  had  no  notice 

giT«ii  in  1  Betl'i  Comm.  I8T-I90,  Gtb  ed.,  and  In  HcCnlloch't  Dictionaiy  of  Cdb- 
merce,  3d  ed.  art.  Warehoaung  System,  where  tb«  itatnte  oi  S  A  4  WiUUm  IT.  a 
giTan  at  larg«,  with  it*  numerou*  and  detailed  proTitiom. 

The  Hev  York  Chamber  of  Commerce,  Id  NoTember,  1S43,  prepared  and  mdI  a 
memorial  to  CongrcM  in  fsTnr  of  ett^uihiiig  the  wftrehniuiDg  tyatem  in  the  United 
Stale*  ;  and  in  addition  to  powerfal  con^deration*  in  faTor  ot  it,  ttw  aieaiorial  lag- 
geited  that  the  warABUtt,  or  dock  mrramlM,  or  Parage  recapit,  were  in  Englaad 
trantferable  paper,  and  the  holder  wh  regarded  m  owner  of  Uie  goodi.  A  Bezibla 
and  deiirable  secnritj,  repreaeating  actoal  property,  wai  tfana  thrown  into  eoMmer- 
dal  drcnlaUon. 

See  Phillip*  c  Ruth,  S  M.  ft  V.  673,  on  the  eonatmction  of  the  Faatoii^  Act  of 
S  Oeo.  IV.  The  Congret*  of  the  United  SUtcL  in  Augnit,  tM8,  o.  U,  ealftUitkcd 
fbr  the  flnt  time  a  warehouM  tjstem.  Hie  act  dedaret  that  dntiea  on  all  imparted 
good*  ihall  be  pud  In  cath ;  bnt  it  proTide*  that  if  dntle*  are  not  paid,  or  if  the 
importer  or  conaignee  shall  make  an  entry  in  writing  for  warelKHinng  the  Mmc,  Iba 
good*  *hal1  be  depoiited  in  the  public  (tore*,  or  other  ilorei  agreed  on,  at  the  chaixa 
and  riih  of  the  importer  or  coraignee,  tnbject  to  their  order,  on  paying  the  datic* 
and  expenae*.  to  be  tecnred  by  bond*  with  inreliee,  hot  not  to  be  wiibdnwn  eicepl 
in  ipedfled  parcels ;  and  if  satiifactory  Mcnrity  be  given  that  the  goods  shall  be 
landed  ontof  Uie  jntisdiction  of  the  United  Stalea.OT  on  entry  for  rejiportatiaa,  and 
the  payment  of  the  expenses,  Ac,  the  goods  may  be  (hipped  without  payment  s< 
dntie*.  That  if  aity  good*  lo  deposited  shall  remain  beyond  one  year,  withoot  pay- 
ment of  the  dniie*  and  expenses  aa  aforesaid,  they  shall  be  appraised  and  sold  at 
auction,  and  the  aarplu*  proceeds,  after  payment  aa  aforeaaid,  shall  be  paid  arvt  to 
tiia  owner  or  coasigDee.  Good*  deposited  may  abo  be  withdrawn  and  tnnaported 
to  any  other  port  of  entry  in  the  United  State*,  with  the  beneflt  of  drawbai^  iind*r 
•pedded  Tegnlaiioiu. 

(e)  CntTen  v.  ttyder ,  <  IVnnL  438 ;  Lord  AWanley,  8  Boa.  ft  P.  47 ; 
>.Fra*t,12Ean.«M;  StoTdd  >.  Hughe*,  14  id.  806. 

<o|  8  T.  B.  08. 
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that  the  goods  were  iiot  paid  for,  was  an  absolute  traiiBfer  of  the 
property,  so  ae  to  devest  the  ooougDor  of  his  right  of  utoppage 
in  transitu,  in  case  of  the  vendee's  insolvency,  as  against  t>ucb 
assignee.  There  is  no  case  on  mercantile  law  which  has  afforded 
a  greater  display  of  acute  investigatioD.  The  judgment  of  the 
K.  B.  was  reversed  in  the  Exchequer  Chamber ;  and  Lord  Lough- 
borough took  a  maetei'ly  view  of  the  whole  subject,  and  com-* 
pletely  overthrew  the  doctrine  of  the  negotiability  of  bills  of 
lading.  (&)  The  case  then  went  to  the  House  of  Lords,  where  Mr. 
Justice  BuUer  most  ably  supported  the  decision  of  the  K.  B.  (e) 
A  new  trial  was  awarded,  (d)  and  a  special  verdict  taken,  and 
judgment  given  thereon  without  discussion ;  the  judges  of  the 
K.  B.  declaring,  that,  notwithstanding  the  decision  in  the  Ex- 
chequer Chamber,  they  retained  their  former  opinions.  («) 
The  question  therefore  remains,  to  a  certain  *  degree,  still  *  549 
floating  and  unsettled  ;  though  it  seems  now  to  be  consid- 
ered as  the  law  at  Westminster  Hall,  that  if  a  bill  of  lading  be 
assigned,  bona  fide,  and  for  a  valuable  consideration,  it  is  a  trans- 
fer of  the  property;  and  in  the  case  of  the  consignee,  if  it  be 
made  without  notice  of  the  insolvency  of  the  consignee,  the  prop- 
erty is  absolutely  vested  in  the  assignee  of  the  consignee,  and 
the  consignor  has  in  that  case  lost  his  right  to  stop,  (a)'y'     It 

(ft)  Muon  0.  LickbaiTow,  1  H.  Bl.  867. 

(e)  6  Eut,  17,  in  nolii.  {d)  2  H.  Bl.  211 ;  6  T.  R.  867. 

(()  LickbiTTow  D.  Miuon,  6  T.  R.  SSS.  In  France,  the  debntiible  nature  of  th« 
inbject  fau  been  ttrikinglj  dtsplajed;  for  the  question  of  the  negotiBbilitj  of  bill* 
of  Imding;  wai  diicniBed  by  luch  maitera  of  commercial  lair  ■■  Valin  and  Emerigon, 
and  they  came  to  directly  oppoeite  caneluaiona.  The  first  maintained  that  bills  of 
ladinj;  were  negotiable  inetramenti,  and  Che  latter  dented  it.  Valin'i  Comm.  I.  OOS, 
607;  Emerigon,  dei  An.  1.  818,  819.  By  the  Code  of  Commerce  {art  281),  bill*  of 
lading  may  be  to  order  or  (o  bearer.  Thia  lettlea  the  qnettioa  in  favor  of  Ihsir 
negotiability. 

(a)  Coie  D.  Harden,  4  Eut,  2tl ;  Coming  v.  Brown,  lb.  6,  fiOe ;  Horiion  v.  Qn^, 
3Bing.260;  Walter  p.  Bom,  S  Waah.  C.  C.  38S;  Wharton'a  Dig.  tit.  Vendor,  n.  SO; 

'  EfftetoftrnntftrringlJaBill  of  Lading,  the  property  itaelf  while  tiie  cargo  b  M 

—  The  bill  of  lading  it  not  negotiable,  ia  lea.      An  aaiignment    of    it,   therefore, 

the  absence  of  inch  a  statute  a*  i(  in  farce  paases  the  oomplete  oimershlp  in    tbe 

in  England  ;  bnt  for  the  porpoae  of  con-  goods,  even  as  against  a  person  who  haa 

Teying  an  Interest  in  the  property,  it  t«  taken  a  subsequent  bill  of  lading,  and 

yi  urn  of  LaJioff.  —  Efmi  <^  Dtaliiigi  with  bill*  of  ladiog,outbe<inestionor«M 
mlA.  M  traa^arag  TitU  mid  PatttBom.  —  banafar  of  title,  lestt  entirely  npoa  tbelr 
1.    Titla.— The  Inportaooe  of   dHlbis>    Am*  a*  avidoK*  of  tbe  tnlADtioB  of  tte 
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U  likewise  oODsidered  to  be  the  law  in  this  country  that  the  deliv- 
ery of  the  bill  of  lading  transfers  the  property  to  the  oooagnee ; 

B>IUe  D.  SroitI),  1  Bo«.  A  P.  US.  In  Horiton  d.  Qnj,  9  Hoore,  C  B.  4S1,  it  vx 
held,  th*t  the  bona  fide  •uignee  of  >  bill  of  lading  had  >  iiiflloieiit  prapertj  to  >top 
the  good!  while  in  trtauiltt,  on  the  iaaolreocj  of  the  rendee,  and  to  toe  In  hia  own 
nsiDB  (he  wbarSnger  who  refoaed  to  deliTsr  op  the  gooda.  Bal  tbongfa  a  fain  of 
lading  be  negotiable,  it  aeemed  in  a  late  caae  to  be  doatxed  iriietber  a  bill  of  lading 
wBi  conclmiTe  ai  between  the  ahipowner  and  a  fimajide  indorsee  for  raloe.  Berk- 
lej  p.  Wading,  T  Ad.  &  El.  2».  Id  Bin-khead  r.  Brown,  &  Hill  |K.  T.],  634,  it  waa 
deolaied  tlia(^«i(Er>^C7«fitandcoaiiKriaaJjiiiviii(trt  were  not  negotiafaleiiutnunenti, 
and  that  no  apecUl  contracti,  other  than  billi  of  exchange  and  pruiDuaoi7  notra, 
wen  negotiable  iDitrumenli,  and  no  one  could  toe  in  hit  own  name  but  an  OTiginal 
part}'  to  the  oontraet  Lamonrienx  v.  Hewit,  6  Wend.  807  ;  Wation  b.  UcLaren,  IS 
id.  667 1  as  id.  426 ;  HiUero.  Gaiton,  8  Bill  (N.  Y.),  IBS.     [Cf.  iiL84c] 

In  Tbompioii  «.  DomiDy,  14  M.  A  W.  403,  it  waa  aclJDdged  that  a  biU  of  ladii« 
wa«  not  negotiable  hka  a  bill  of  exchange,  ao  as  to  enable  the  indonee  to  me  i»  Ut 
(wii  nam.  The  ludonement  tranifo*  the  right  of  -propalii  in  the  good*,  bat  not  the 
antrod  Htdf.     The  ooart  laid  that  there  waa  no  caae  that  went  ao  far. 

who  geta  poaiessiDn  of  the  gooda.  Barber  ment  of  adTaneei,  the  aeHer  bad  attU  ■■ 
r.  He/entein,  L.  B.  4  H.  L^  817 ;  I.  B.  3  equitable  right  to  atop,  lubject  to  the  lica 
C.  F.  SB,  SSI ;  Lickbarrow  v.  Haum,  I  of  the  holder  of  the  bill  of  lading.  Cot- 
Sm.  L.  C.  Am.  note  ;  Blanchard  r.  Page,  eutry  o.  GUdalone,  L.  R.  6  Eq.  44,  48 ; 
8  Oray,  281,  298.  A  xKnewbat  umilar  Rodger  o.  Comptinr  d'Eamnpte  de  Pwia, 
efict  ia  giren  to  grain  receipti  in  some  L.  R.  S  P.  C  898,  407. 
caaes.  H'Veil  r.  HiU,  1  Woolw.  96  ;  Bor^  It  may  be  added  that  when  a  biB  of 
ton  V.  Curyea,  40  Bl.  890;  HePherson  v.  lading  is  accompanied  by  a  biU  of  ei- 
Gale,  ib.  868;  Second  Nat  Bank  v.  Wal-  change,  drawn  against  the  goods  ooTCMd 
bridge,  19  Ohio  St.  419;  Gibaoa  p.  Ster-  by  it,  tliebiU  of  exchange  mart  be  aocepud 
•na,  8  How.  384,  400.  The  law  ia  now  as  a  coDdition  picced«t  to  the  right  to 
weU  settled  in  accordance  with  the  teiL  retain  thebUlafUdiag.ortaan^prapen^ 
Guraey  v.  Behcend,  S  El.  h.  BL  GSS,  637 ;  passing  in  the  goods.  Sheplierd  e.  Bar- 
Lee  t>.  Kimball,  46  He.  172;  Dows  v.  rison,  L.  R  6  H.  L.  116,  133;  Bank  of 
Gfe«oe,24  N.T.6S8;  Pease  n.  Gloahec  Rocheain'  v.Jonea,  4  Comst.  497,  SOI; 
L.  R  1  P.  C.  219.  But  it  was  held  in  Winter  v.  Coit,  3  8dd.  (7  N.  T.)  SW; 
Spalding  P.  Rnding,  fl  Bcst.  376 ;  L.  R.  Marine  Bank  of  Chicago  r.  Wright,  48 
4  Eq.  466,0.4,  that  when  the  legal  right  N.  T.  1.  [See  National  Bank  n.  Ilei<- 
hilhegaoda  waa  traiMferred  for  a  limited  chants' Bank,  01  U.  8.  «.] 
pnrpoae  only,  anch  aa  securing  the  repay-  A    oommon    transaelion    ia   for    the 


paniea.    The  preaamption  ia,  in  case  of  hare    the  title  paaa.     lliis  he  nsnallj 

gooda  ordered  to  be  shipped  ftaai  a  die-  does  by  hartng  it  made  to  his  own  oidir, 

tance,  that  both  partiee  intend  the  title  retatnhig  it  in  his  posamira.    He  thoe- 

to  pasB  iqM»  ahipawaL    Bnt  the  raak-  by  rMerree  at  leaat  a  right  of  dltpodag 

ing  oat  and  dgning  tit  Ae  bQl  of  lading  of  the  goods  while  the  bnye-  remaina  ta 

being  the  flnal  act  by  which  the  shipment  de&nlt,aiid,  it  wonldseem,  the  l^al  title 

ia  completed,  the  seller  may  indhste,  by  aa  weB.    Ogg  »  Shuter,  1  C  P.  D.  47 ; 

the  manner  in  whidi  be  orbn  it  to  be  Onberroa  r.  Krceft,  10  L.  R.  Ex.  ^4; 

mad*  out,  that  it  was  not  his  iBteadoB  to  IbnUta  •.  Imperial  Ottoman  Bank,  8 
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and  it  seema  to  be  conceded  that  the  assignment  of  it  by  the 
consignee,  by  waj  of  sale  or  nior^ge,  will  pass  the  property, 

dnwer  to  bMid  the  bill*  of  lading  to  the  Viyery  np  of  the  billi  of  lading,  which 
penon  who  ditcounts  the  diafl,  who  reoMin  meanwhile  in  the  hands  of  tlia 
thereupon  becomes  entiJed  to  hold  them  holder  of  the  acceptance,  the  holder  ia  M 
ai  aecarity  for  its  payment.  (48  N.  Y.  1.  be  treated  in  Iwnkruptcy  *i  hariog  a 
Oonipare  Robe;  t  Co.'b  PeneTerance  tecaHtj  od  the  property  of  the  acceptor. 
Iron  Works  v.  Oilier,  L.  B.  7  Ch.  696.)  juit  *a  if  the  Uiier  had  teceiTed  the  billi 
If  tbaj  are  traasferrad  to  the  ilrawee  from  tlie  hoJiler  of  the  draft,  and  tliea 
when  be  accepti  tbe  draft,  the;  become  pledged  them  back  to  him.  Kx  parU 
part  <a  hi*  eitate,  a«  secoritj  fbr  the  lU-  Brett,  h  n  Howe,  L.  R.  6  Ch.  BSB.  See 
bUity  be  iacun  on  behalf  of  the  drawer* ;  BIikU  v.  Steel,  07  PeoD.  St.  443.  See 
and  It  hai  been  held  that  when  a  special  further,  iii.  86,  d.  I,  adjinem. 
acceptance  is  gifen,  payable  on  the  de- 
Ex.  D.  IM ;  Farroen',  Ac.  Bank  p.  Logan,  Ch.  16.  Bramwetl,  L.  J.,  diswnted  from 
74  N.  T.  668,  and  esses  injra,  ia  thi*  note,  this  view,  holding  that  such  an  indorsee 
The  right  which  the  seller  Ihn*  ret^os  geu  only  a  pledgee's  dtle.  The  question 
he  may  tranifer  by  a  transfer  of  the  bill  Mem*  to  depend  upon  the  intention  of 
of  lading  to  a  boTta  Jide  purchaser  for  the  parties,  and  in  many  cases  tliis  will 
Talne,  who  will  hold  the  goods  as  against  appear;  where  it  does  not,  the  presumption 
the  original  buyer.  MIribita  v.  Imperial  would  seem  to  be  in  fkvor  of  the  title 
Ottoman  Bank,  and  other  cases  mpra.  passing.  Chartered  Bank  v.  Henderaon, 
Bo  there  is  a  strong  presumption  that  5  L.  R.  F.  C.  fiOl ;  Newcomb  c.  Boston  k 
the  title  was  intended  to  pais  to  the  ren-  Lowell  R.  R.,  115  Haas.  230;  First  Nab 
dc«,  where  the  hilt  ia  originally  made  out  Bank  v.  Kelly,  67  N.  T.  34 ;  Commercial 
in  hi*  name,  or  <*  indorsed  to  falm.  Wig-  Bank  v.  Ffeiffer,  22  Hnn,  S27  ;  Skilling 
too  a.  Bowley,  ISO  Masf.  362.  c.  Bollman,  7S  Mo.  665;  Bobinaon  a. 
In  Glyn  Mill*,  &c.  Co.  v.  Dock  C^.,  Stuart,  68  Me.  61 ;  B.  &  O.  Ry.  Co.  e. 
6  Q.  B.  D.  129;  6  Q.  B.  D.  476;  7  App.  Wilkens,  44  Md.  11.  See  Inrtber,  Harris 
Cas.  601,  the  real  question  wa*  a*  to  the  v.  Bradley,  2  Dill.  2S1 ;  Halsey  b.  Wsil 
extent  of  the  contract  entered  into  by  the  den,  26  Eans.  128 ;  Lee  r.  Bowen,  6  Biss. 
Dock  Company,  and  whether  there  had  161. 

been  a  breach  of  It ;  bat  in  the  court  of  So    far  as  the  title  i*  coneemod,  It 

appeal  (6  Q.  B.  D.  476)  the  question  of  would  seem  to  be  immaterial   whether 

the  passing  of  the  Utie  *a*  largely  dls-  the  bill  was  originally  made  to  order, 

cusaad.    It  was  held  by  Brett  and  Bag-  tbongh  the  question  may  be  different  a* 

gallaj,  L.  JJ.,  that  the  efleot  of  a  mam-  to  poesetrion.      Infra,  in  this  note;  Ns- 

hr  of  ■  bQl  of    lading  with   draft  at-  Uonal  Bank  o.  Dearborn,  116  Mass.  219; 

tached,  OD  the  discount  of  tl>e  draft,  was  First  Nat  Bank  ».  Crocker,  111   Mas*. 

to  pasa  the  legal  title  to  the  good* ;  and  163 ;  Emery'*  Son*  o,  Irrlng  Hat.  Bank, 

that  where  tiie  bUI*  were  made  In  sol*,  26  Ohio  St.  880,  866.     See  Henderson  v. 

tbe  first  person  obtaining  a  transfer  of  Comptoir,  Ac.  De   Parii,  6  L.  K.  P.  C. 

one  of  the  set  gets  a  Htle  good  as  against  S68.      So,  also,  there  need    not   be    an 

even  a  bona  file  purchaser  of  a  seoond  of  actual  indorsement.    Merchants'  Bank  e. 

the  set,  — and  this  thosgb  each  bill  dls-  V.  R.  R.  &  T.  Co.,  00  N.  Y.  378;  St 

cIoMd  the  fact  that  it  wu  only  one  of  Lonis  Nat  Bank  v.  Roas,  9  Mo.  App.  S»» 

s  set    See  also  Skilling  r.  Bollman,  73  (warehouse  reoeipt);  Holme*  r.  Bailey, 

Hol  666;  GOben  o.  Qulgnoo,  8  L.  R.  nPaDn.8t.67.    Tbe  exact  nature  of  the 
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though  no  actual  delivery  of  the  goods  be  made,  provided  they 

were  then  at  sea.     The   rule  ia   founded  on  sound   principles 
of  mercantile  policy,  and  ia  necessary  to  render  the  consigaee 

light  ret^nedbj  the conii^^oritnotcleBr.  Mmb.  311;  Adonec.  Seeligion  &  Co.,  64 

Ie  would  «e«m  to  be  at  leut  a  right  to  k-  lex.  593.    But  it  hu  been  JDlimated  tint 

deem  the  goods  b/  payment  of  the  draft  thU  would  not  be  true  if  the  bill  wu  not 
on   default   of  the  drawee.      See    Gljn 
MLUs.  4c  Co.  e.  Dotk  Co.,  G  Q.  B.  D.  475. 

It  ia  quite  dear  tlmt  a  bill  of  Uding  is  of  a  privale  warehouse  receipt,  but  it  waa 

not  negotiable  in  the  itrict  aenae,  even  intimated  that  even  in  the  caae  of  a  bill 

when  made  transferable  or  "  negotiable  "  of  lading  an  assent  of  the  carrier  to  cease 

by  alatote,  and  that  no  one  who  haa  aim-  to  hold  for  the  tranaferror  and  to  bold  for 

p\j  poasesaion  of  the  bill  without  title  to  the  tnuiaferee  must  be  shown,  and  that 

the  p>oda,  or  authority  from  the  owner  to  tfata  could  not  be  found  where  the  bQI 

deal  with  the  title,  can  transfer  the  title  waa  not  to  order.    Sufficient  poaaeaaion 

b7  transfer  of  the  bill.     Possesalon  of  the  may  be  transfbired  by  bill  of  hullng  to 

bill  confer!  Do  greater  righEa  than  poaaea  constiiate  a  TaUd  pledge  of  the  gooda. 

(Ion  of  the  goods  woi^d.    Shaw  v.  Eail-  Taylor  s.  Ttirner,  87  lU.  290.    So  as  to 

road  Co.,  101  U.  S.  C67;   StoUenwerck  warehonae    receipt*.       Herohanta',    te. 

r.  Thacher,  115  Ham.  231;   Bamsrd  v.  Bank  d.  Hibbard,  48  Hich.  118;  Cochran 

Campbell,  66  N.  Y.  456,  462;  Tison  v.  •>.   Bipy,   18  Bosh,   4S5.    And   the   ten- 

Howaid,  £7  Ga.  410.    But  lee  Tiedeman  iencr,  at  least,  of  the  UngtUKe  of  the 

t>.  Eaox,  68  Hd.  61S.    So  a*  to  warehouse  cases  seems  to  &Tor  the  riew  that  a  lall 

receipts.   InsuraneeCo.  d.  Kiger,  103U.S.  of  lading  is  ta  bo  treated  aa  a  symbol  of 

S62;  LonltTille  Bank  c.  Boyce,  78  Ky.  42.  the  goods  while  they  are  in  transit,  and 

!L  PatftiaH.  —  In  many  of  the  oaaea  that  a  tnitafer  of  the  bill  haa  the  sanM 

which  have  been  citod  will  be  found  rfi'i^  ef^tasalranaferoftlie  goods  wouldhaTe 

that  posaeasion  aa  well  as  title  maybe,  i(  they  wereinhand,sDlueot,of  coune.to 

and  presumably  is,  transferred  by  a  traot-  the  carrier's  right  of  Len.  Forbes  v.  Filcli- 

Ibr  of  a  IhII  of  ladmg.    It  is  said  that  the  bnrg  R.  K.  Co.,  1S3  Maas.  154,  and  caaaa 

effect  of  alniiuferof  abill  is  not  depend-  npro. 

ent  upon  its  nature  as  ao  Instrameot,  but  That  a  transfer  of  a  bill  of  lading  to  a 

upon  the  Aict  that  It  is  the  symbol  of  the  &»>  .fide  purchaser  defeats  the  ri^I  to 

goods,  and  that  a  deliTcry  of  the  symbol  Btoprnlronnhi,  andthat  abansferaaMcn- 

operatef  as  a  delivery  of  the  goods  them-  rity  for  an  a^nuice  has  a  Uke  effect  to 

MlTe*  would  If  they  were  accessible.    It  the  extentof  the  adraoee  only,  »ee  Leaak 

teems  clear  that  a  transfer  by  indorae-  k  Scott,  2  Q.B.  0.8701  Kemp  n.  SUk,  7 

mant  of  a  bill  made  out  to  aider  does  App.  Cas.  678;  Becker  >.  Hallgartcm,  86 

^TB  an  immediate  right  to  possession  N.  T.  1S7 ;  Loeb  v.  Peten,  S3  Ala.  243; 

aafSalent  to  enable  the  tranaferee  to  aas-  Hawhall  n.  Central  Pac  By.  Co.,  £1  CU. 

tain  a  poaaeasory  action.   FintNaLBank  S4G.    6eeFarmeloei>.Bain,l  C.P.D.44G. 

v.  Crocker.lU  Mass.  163;  Forbes  v.  B.  ltliBsbeenlield,boweTer,tbatlneaeaof  a 

ft  L.  R.  B.  Co.,  188  Mais.  154.    And  it  subsate,  if  tlie  aeeond  vendee  haa  not  paid 

wonld  seem  that  a  suffloient  poasetaloD  liis  Tendor,  the  ordinal  Teodor  amj  intn- 

la  traiMftrred  In  such  caae  to  defeat  tub-  cept  the  pi^oMnt  and  eauae  it  to  be  made 

sequent  attaching  creditort  of  the  tians-  lo  hintdif.    £x  ports  GoldinK,  18  Ch.  D. 

ferror.    NaUond  Bank  t>.  Dearboni,  US  6SS.    See  also  £x  porta  Falk,  14  Ch.  D. 

Hats.  SIQ;    Hathaway   v.   UayiM*,  124  440.    But  tee  Kanap  b.  Falk,  npra. 
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Bafe  in  the  acceptaDoe  of  (he  dmfte  of  his  oorrespondeDt  abroad, 
and  to  afford  him  the  means  of  prompt  reimbursemeot  or 
indemnity.  (&) 

*But  it  must  not  be  understood  that  the  consignee  can,  *6&0 
in  all  cases,  by  his  indorsement  of  the  bill  of  lading  to  a 
tihird  person,  even  for  a  valuable  conaideration  and  without  col- 
lusion, defeat  t^e  right  of  the  consignor  to  stop  the  goods.  It 
will  depend  upon  the  nature  and  objeot.of  the  consignment,  and 
the  ohamcter  of  the  conB^[nee.  As  a  general  rule,  no  agreement 
made  between  the  consignee  and  his  assignee  can  dtsfeat  or  affect 
this  right  of  the  consignor ;  and  the  consignor's  right  to  stop  in 
trantitu  ia  prior  and  paramount  to  the  carrier's  right  to  retain  as 
against  the  consignee,  (a)  A  factor,  having  only  authority  to  sell* 
and  not  to  ple^e  the  goods  of  his  principal,  cannot  devest  the 
consignor  of  the  ri^t  to  stop  the  goods  in  tranaitu,  by  indorsing 
or  delivering  over  the  bill  of  lading  as  a  pledge,  any  more  than  he 
could  by  delivery  of  the  goods  themselves  by  way  of  pledge  ;  and 
it  is  the  same  thing  whether  the  indorsee  was  or  was  not  igoo- 

(b)  Wright  r.  Campbell,  4  Ban.  20(it ;  Orifflth  o.  iDglcdew,  6  Serg.  &  B.  420; 
Peters  b.  Balliatier,  S  Pick.  496 ;  W&lter  d.  Rou,  mpra.  In  Conard  d.  The  Atlantic 
Iriannce  Companj,  1  Peten,  38S,  it  waa  decided  that  the  coniignee  being  the 
■athoriied  ageni  ot  the  owner  to  receive  tlw  good*,  hti  Indonemant  of  the  bill  of 
lading  to  a  bonojUi  pnrchMer,  for  a  valuable  coniideratlon,  without  notice  of  taf 
advene  lolereet,  paued  the  property  ai  againit  all  the  world.  Thii  U  the  malt  of 
the  principle,  thitt  billt  of  lading  are  tranaferable  bj  tndonement,  and  pMi  the  prop- 
ertf-  Btrictlj  ipeaklng,  no  penon  but  tnch  contlgnee  two,  hj  indommeni  of  the  bUl 
of  ladhig,  pati  the  legal  tide  to  the  goodi ;  but  if  the  (hipper  be  the  owner,  and  the 
•hipment  be  on  hli  accoant  and  ntk,  he  am  pais  the  legal  title  bf  amgnmad  at  the 
bill  of  lading,  or  olhervtae ;  and  tt  wilt  be  good  ag^nit  all  penoni,  except  the  pnc 
chaier,  Ear  a  valuable  coniideratlon,  hj  an  indorwemeal  ot  the  bill  of  lading  itaelf. 
The  lame  principle  wm  declared  Id  Nathan  r.  Gllei,  6  Tannt  668.  A  depoth  of  tb« 
bfU  of  lading,  withont  indonement,  wilt  create  a  lien  on  the  cargo  to  the  amoont  of 
the  money  advanced  on  the  itrangth  of  the  depotit,  which  would  be  inperior  to  the 
cotuignor'e  r^ht  of  stoppage.  That  right  came  from  the  courti  of  eqaity,  and  ia 
foanded  upon  eqmtable  oomlderatloni ;  and  it  cooieqneiitty  mutt  yield  to  *  atill 
falghw  equity  in  a  third  perwn.  In  ho^*lmit,  it  hat  tieta  held  that  goodt  ahlpped 
could  not  be  attached  by  (he  creditor!  of  the  ihipper,  after  the  bill  of  lading  had 
oome  Into  the  hand*  of  the  coniignee ;  but  they  might  be  attached  by  the  cnditort 
c<  tbe  eaarigBM.    M'NeiU  d.  GlaM,  13  Martin  (Ia),  901. 

(«)  Uppcnhelm  v.  RoMeU.  3  Bo*.  &  P.  42.  The  right  of  atoppage  it  hdd  not  to 
be  devMted,  though  the  good*  be  levied  on  by  execntlon,  at  the  Miit  of  a  creditor  «f 
the  porclMwer,  provided  It  be  aiereiaed  before  the  troiuini  ii  at  an  end.  The  vendor'* 
Hen  baa  preftnnoa ;  it  ia  the  elder  lien,  and  cannot  be  mperMded  by  the  attachnent 
of  a  creditor.  Smith  r.  Oow,  1  Campb.  2fa ;  Buckley  v.  Fnnriw,  16  Weod.  1ST ; 
Jbnhall,  J.,  in  Hawe  a.  Judeon,  4  Dana  (Ky-)>  H- 
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rant  that  he  acted  as  factor,  (i)  If  the  asaignee  of  the  bill  of 
lading  has  notice  of  Bueh  circaiiistances  as  render  the  bill  of  ladii^ 
not  faii'ly  niid  hooestly  assignable,  the  right  of  stoppage  as  against 
the  assignee  is  not  gone  ;  and  any  oollosion  or  &aud  between  the 
coDsiguee  and  his  assignee  will  of  coarse  enable  the  consignor  to 
assert  his  r^ht.  But  the  mere  &ct  that  the  assignee  has 
*  551  notice  that  *  the  consignor  is  not  pfud,  does  not  seem  to  be 
of  itself  absolutely  sufficient  to  render  the  assignment  de- 
feasible by  the  stopping  of  the  cargo  in  its  transit,  if  the  case  be 
otherwise  clear  of  all  circumstances  of  fraud;  though,  if  the 
assignee  be  aware  that  the  consigtiee  is  unable  to  pay,  then  the 
assignment  will  be  deemed  fraudulent  as  i^inst  the  rights  of 
the  consignor,  (a) 

The  buyer,  if  he  finds  himself  unable  to  pay  for  the  goods, 
may,  before  delivery,  rescind  the  contract,  with  the  assent  of  the 
seller.  But  this  right  of  the  buyer  of  rejecting  the  goods  subsists 
only  while  the  goods  are  in  trantitu.  After  actual  delivery,  the 
goods  become  identified  with  hix  property,  and  cannot,  in  con- 
templation of  bankruptcy,  be  lestored  to  the  seller ;  nor  can  he 
interfere  and  reject  the  goods,  though  in  their  transit,  after  an 
act  of  bankruptcy  committed  ;  for  this  would  be  to  give  a  pref- 
erence among  creditors.  (J) 

Sir  William  Scott  observed,  (c)  that  this  privilege  of  stoppage 
was  a  proprietary  right,  recognized  by  the  general  mercantile 
law  of  Europe,  as  well  as  by  that  of  England.  It  was  recognized 
in  Scotland  in  1790 ;  and  the  French  law  has  gone  very  far 
towards  the  admission  of  the  right,  to  the  full  extent  of  the  Eng- 
lish rule.  It  allows  the  vendor  to  stop  the  goods  in  their  transit 
to  the  consignee,  in  case  of  his  non<payment  or  failure,  provided  the 

(t)  NewMO  V.  Thornton,  6  EmI,  17. 

(a)  Cmninf  v.  Brown,  0  Eui,  GOS.  Ai  loag  m  tbe  rendor  of  gooda  deUvercd  for 
ezporUtion  ralaliiB  the  receipt  gfven  to  the  ortmen,  tlie  ihlpment  U  not  conplMe, 
and  the  right  of  itoppcg*  not  gone.  Bntdnnr  v.  Jontm,  N.  Y.  Legal  Obetrm  for 
Uueh,  1847. 

ib)  Smith  V.  Field,  6  T.  R.  40!  j  Bamei  r.  FreeUnd,  S  Id.  80 ;  RichBrdKn  v.  Qon, 
3  Boa.  &  F.  119 ;  Bartram  v.  Farebrother,  1  Dana.  4  Lloyd,  42.  Indepandant  at  tbe 
qocation  under  atatntea  of  bankraptcj-,  it  Mema  to  be  aetlled  that  Iha  rendee'* 
conaent  to  natore  good*,  and  the  Tcndor'a  conaant  to  recelre  then,  rereata  the  prap- 
•r^  in  the  reodor,  and  amount*  to  a  reaciaalon  of  the  aale,  ao  aa  to  prevent  ■  a«lc«n 
at  th«  aoit  of  creditor*.  Atkin  if.  Baniok,  Str.  1%;  SiUa  v.  VMd,  6  T.  B.  Stli 
Aah  >.  PntDUD,  I  HID  (N.  T.),  308,  310. 

(r)  S  C.  Rob.  ISO. 
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goods  have  not  been  in  the  mean  time  sold  6onaj^,  according  to 
the  inToices  and  bills  of  lading,  or  altered  in  their  nature  or  quan- 
tity, and  the  estate  of  the  iuBolvent  vendee  be  indemnified  (gainst 
all  necesisary  expenses  and  advances  on  account  of  the  goods;  and 
the  assignees  of  the  vendee  will  be  entitled  to  the  goods  on  pay- 
ment of  the  price.  (_d)  The  civil  law,  and  the  laws  of  those 
European  nations  which  have  •  adopted  the  civil  law,  con-  *  552 
tain  a  great  impediment  to  the  absolute  negotiability  of 
bills  c^  ladii^f ;  for  they  do  not  consider  the  transfer  of  property 
to  be  complete,  even  by  sale  and  delivery,  without  payment  or 
security  for  the  price,  unless  credit  be  given.  In  case  of  insol- 
vency, the  seller  may  recl^m  the  goods,  as  being  his  own  prop- 
erty, even  from  the  possession  of  the  buyer,  provided  they  remain 
unchanged  in  form,  and  distinguishable  from  his  other  goods,  (a) 
This  was  also  the  law  of  France,  until  the  commeroial  code 
adopted  the  law  of  stopping  in  transitu,  and  rejected  the  old  law 
of  revendicatioQ,  as  tending  to  litigation  and  fraud,  (h) 

12,  Of  the  InterpreUtion  of  Contraota.  —  The  rules  which  have 
been  eBtablished  for  the  better  iuterpretation  of  contracts,  are 
the  conclosions  of  good  sense  and  sound  Ic^ic,  applied  to  the 
agreement  of  the  parties.  Their  object  is  to  ascerttun  with  pre- 
cision the  mutual  understanding  of  the  contract  in  the  given 
caae ;  and  like  other  deductions  of  right  reason,  they  have  been 
quite  uniform  in  every  age  of  cultivated  jiiri^rudence.  The  title 
J)e  Diverm  Regulit,  in  the  Pandects,  (o)  as  well  as  the  senten- 
tious rules  and  principles  which  pervade  the  whole  body  of  the 
civil  law,  show  bow  lai^ely  the  common  law  of  England  is 
indebted  to  the  Roman  law  for  its  code  of  proverbial  wisdom. 
There  are  scarcely  any  maxims  in  the  English  law  but  what  were 
derived  from  the  Romans ;  and  it  has  been  affirmed,  by  a  very 
competent  judge,  that  if  the  fame  of  the  Roman  law  rested  solely 
on  the  single  book  of  the  Pandects,  which  contains  the 
regvlcB  jurit,  it  would  endure  *  forever  on  that  founda-    *  568 

(d)  Code  do  Commtne,  not.  fiTO-SM,  683. 

(a)  See  Lord  Ablnger's  (ketch  of  the  progrets  of  the  doctrine  of  etoppage  i» 
tnauita.    GibMn  v.  Cairathera,  8  M.  &  W.  330. 

(i)  Dig.  IB.  1.  19;  Domat,  b.  4,  tlL  6,  MC.  3,  art  S;  Tin  Leenweo'i  CoiiltD.  on 
the  Romu  Dutuh  Law,  b.  4,  c.  IT,  mc.  3 ;  Cue  at  St.  Petenbarg,  in  BoMk,  dtcd 
in  Bohtlingk  v.  logUi,  3  Eaat,  886 ;  Caae  *(  Anuterdam,  dt«d  in  the  note  to  1  Bell'a 
Conun.  317,  S18.    Sea  npra,  406. 

(c)  Dig.  60.  IT. 
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tion.  (a}  Besides  the  anthoritaliTe  coUectioo  of  maxinu  almdj 
referred  to*  there  ia  a  still  lai^r  ooIlecUoa  of  {ninoiples  io  the 
same  coodensed  shape,  dmwD  by  one  of  the  modem  civiliaiu 
from  every  part  of  the  civil  law,  and  d^ested  with  gnat  dili- 
gence and  study.  It  is  contained  iu  some  of  Uie  editimu  of  the 
Corpus  Juris  CiviUs;  and  in  them  it  immediately  precedes  the 
code.  (J) 

Among  tiie  common4av  writers  who  have  made  compilations 
of  this  tdod.  Lord  Bacon  stands  preeminent  In  his  treatise  Dt 
Augmentii  Seuntiarum  there  are  nearly  one  hundred  aphorisms, 
coDtaiaiDg  principles  which  lie  at  the  fouodatiim  of  oniTeraal  jus- 
tice, and  the  sources  of  mnnitHpal  law.  He  defines  his  collecticHi 
to  be  Exemplum  traetatua  de  ju^itia  univertaU,  the  de  /ontibut 
•um  /  and  it  is  a  code  proper  for  the  study  of  statennen,  as  well 
OS  lawyers ;  for  it  abounds  in  principles  ol  legislation,  as  well  as 
of  distributive  justice.  («)  Another  work  of  Lord  Bacon  donsists 
of  his  maxims,  or  elements  of  the  commtm  law,  beii^  some  ctf 
those  conclusions  of  reason,  or  condensatioDs  of  truth,  dispersed 
Uiroughout  the  body  of  the  lav,  and  worthily  and  ^tlj  called 
by  a  great  civilian,  legitm  Uget.  Ancient  wisdom  and  scieoce 
were  frequently  emltodied  and  delivered  in  this  form.  And  Lord 
Bacon  does  not  content  himself  with  merely  setting  down  his 
axioms,  like  ambiguous  oracles,  obecore  by  titeir  brevity  and 
affording  httle  light  or  direction ;  be  accompanies  each  ti. 
*  551  his  maxims  with  a  clear  and  ample  *  exposition,  **  Iffeaking 
them  into  cases,  and  opemng  them  with  distinctions,  and 
sometimes  showing  the  reasons  whereon  tbey  depend,  and  the 
ftfiKuity  they  have  with  other  roles.**  (a)  There  are  other  oidleo- 
tions  of  law  maxims  of  great  value.  "  The  Grounds  and  Maxima 
of  the  English  Laws,"  by  Willmm  Noy,  attorney  genual  in  the 

(a)  !■  Wood*!  InMitBtei  of  Ac  Cfva  Law,  b.  S,  c  1,  (l  907.  than  b  ■  eoDediaa  «( 
the  iDOit  BKfnl  ud  pnctksl  irici  of  the  ci*il  !■»  to  be  ob«mwl  ta  tta  btcrprctir 


(b)  II  i*  entitled,  Repib  et  SentcDtni  Jnia,  el  auTtno  Colpaea  Juris  dvili* 
•p«i«iin  coUeclB,  et  in  OiAnnn  ilpbabetic^  Htf^^m;  "A  it  ■  A*  predttida  «f 
J.  HMMqninii.  a.  hmrmtA  doctor  of  the  ciiilhw. 

(e)  B>n>n'i  Worb,  liL  430.  The  apbotkna  iclBte  ■piii  i«Wi  to  tha  d^ty  of  Hw 
b>;  to  dcfectiie  urf  OBitted  pniviekai ;  to  tte  obacaiilj  aad  imiliiiilj  itf  liw; 
c  aad  cavalatiTe  U«b  ;  to  Ifa«  mtw  Xgetta  of  Ik  Inwa :  to  the  fam 
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re^  of  Charles  I,,  is  a  oolleotion  orreputatioD  and  aathority, 
i^pUcable  to  every  generaJ  head  of  the  law.  Id  imitatioD  of 
Ltnd  BacoD,  Noj  has  accompanied  eacb  of  his  maxims  with  cases 
and  precedents,  affording  a  copious  illnstntioa  of  bis  principlfw. 
The  collection  by  T.  Branch  is  much  more  extensive  and  com- 
plete. It  is  an  admirable  vade  mecunt,  for  the  nse  of  the  bench 
and  the  bar.  It  draws  so  copiously  from  the  cummim-Iaw  reports 
and  writers  of  the  age  of  Elisabeth,  and  since  that  time,  tliat  it 
nay  be  regarded  as  the  accumulated  spirit  and  wisdom  of  the 
gieat  body  of  the  English  htw.  The  only  difficulty  is,  that  the 
maxims  require  study  and  profound  reflection  in  the  application 
of  them,  especially  as  they  are  unassisted  by  any  commentary, 
and  stand  naked  in  all  the  brevity  and  severity  of  their  original 
abstraction,  (() 

The  spaoe  allowed  to  the  subject  will  only  permit  me  to  refer, 
by  way  of  sample,  to  a  few  of  the  more  leading  rules  of  construo- 
tion  applicable  to  contracts,  (e) 

It  may  be  observed,  in  the  first  place,  that  the  roles  of  con- 
struction of  contracts  are  the  same  in  courts  of  law  and  of  equity, 
and  whether  the  oontract  be  under  seal  or  not  under  aeaL  (d) 
The  mntnal  intention  of  the  parties  to  the  instrument  is  the  great. 
and  sometimes  the  difficult,  object  of  inquiry,  when  the  terms  of 
it  are  not  free  from  ambiguity.  To  reach  and  carry  that  inien- 
tion  into  effect,  the  law,  when  it  becomes  necessary,  will  control 

(b)  Thi>  work  nai  orl^natly  ■  imiU  dnodecjnia  Tolame,  prinUd  at  London  In 
ITGS,  entitled,  Principia  Lcgii  et  EquttatU,  beioK  nn  alnhabctkal  aoUMdoa  of  Max* 
liB«,  PriseiplM,  or  Bnlei,  Iteflottloai,  and  Memonible  Sajingi,  In  Ijiw  aod  Eoul^. 
It  add*  rerr  muuh  to  (he  utility  and  intercit  of  tbe  com  pi  In  tion,  that  it  pvet,  in 
aimoit  every  inalsiice,  the  original  aathor,  and  book,  and  caie,  from  whence  the 
roaxlms  were  drawn.  Tlie  third  American  edition,  taken  fnnn  the  ninth  Lnndon 
•alltioD  of  Noy'i  Maxinu,  edited  by  Mr.  Hening.  waa  pnbllihcd  at  PliiladelphU,  in 
ISW,  by  T.  k  J.  W.  JoIidiod  ;  to  which  wai  added  Francia'i  Mazimi  of  Equity  i  and 
Btanoh't  Principia  Legii,  forming  a  very  raluable  collection  ut  legal  principle*,  and 
witb  whiiA  every  lawyer  ihonld  be  famtliar. 

(e)  niere  ii,  in  the  American  Jmiit  Tor  Jnly  and  October,  18M  (t<^.  siiii.  and 
xsiv.),  a  luefnl  collection  of  the  moit  prominent  rulei  of  conNroction  of  contractt, 
accompanied  witli  practical  illaitratioD),  and  a  large  reference  to  ihe  authoritiea  (tu- 
rning them.  It  ii  nnderttood  to  be  the  prodnction  of  a  learned  and  aocorate  com- 
mon-law Jnrtit.  "A  Selection  of  Legal  Haifmi.  claMlAed  and  illnitrated,"  by 
Herbert  Broom,  Eiq.,  frfindoD,  1S45,  ii  alio  a  valnable  compilation  of  tlie  man 
important  legal  maximi  of  prnctioal  uie,  and  they  are  accompanied  with  the  ezpoai- 
tlon  of  them  In  the  leading  caiea  and  with  a  commentary  upon  them,  whkdi  ia 
exceedingly  Initmctire,  and  may  be  Mfely  recommended  to  the  prolttrion. 

(<f]  The  Mailer  of  the  BolU,  8  Ve*.  692;  Lord  Kllenborough,  18  Eaat,  7<. 
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even  the  literal  tenns  of  the  contract,  if  Uiej  manifesUj 
*  555    contravene  the  purpose  ;  and  man/  cases  *  are  given  in 

the  books,  in  which  the  plain  intent  has  prevailed  over  the 
strict  letter  of  the  contract,  (a)  The  rule  is  embodied  in  these 
common-law  maxims :  Verba  ita  sunt  intelligenda  at  res  mngis 
valeat  quam  pereat — Verba  debent  intentioni  inservire;  and  in 
these  in  the  civil  law :  In  conventibus  contraheDtium  voluntatem 
potius,  quam  verba,  spectari  placuit —  Quoties  iu  stipulationibos 
ambigua  oratio  est  commodiasimum  est  id  actupi  quo  res  de  qoa 
agitur  in  tuto  sit  (ft)  In  furtherance  of  the  rule  that  the  inten- 
tion of  the  parties  is  to  be  ascertuned,  it  is  another  principle, 
that  plain,  unambiguous  words  need  no  interpretation,  and  sub- 
tlety and  refinement  upon  terms  would  defeat  the  sense.  The 
bulk  of  mankind  act  and  deal  with  great  simplici^ ;  and  on  this 
is  founded  the  rule  that  benignn  fodendn  interpretationes  ear- 
tarum  propter  simplicitatum  laicorum.  Words  are  to  be  taken  in 
their  popular  and  ordinary  meaning,  unless  some  good  reason  he 
aaaigned  to  show  that  they  should  be  understood  in  a  different 
sense.  QuoUes  in  verbis  nulla  est  amfa^uitaa  ibi  nulla  expoeito 
contra  verba  fienda  est.  Si  nulla  sit  oonjectara  qua  ducat  alio, 
verba  intelHgenda  sunt  ex  proprietate,  non  grammatica  sed  popo- 
Ikfi  ex  usu.  (e)  Bat  if  the  intention  be  doubtful,  it  is  to  be 
sought  after  by  a  reference  to  the  context,  and  to  the  nature  ot 
the  contract  It  must  be  a  reasonable  construction,  and  accord- 
ing to  the  suhject-matter  and  motive.  ((2)  Sensus  verborum  ex 
causa  dicentis  accipiendus  est,  et  secundum  suhjectam  materiam. 
The  whole  instrument  is  to  be  viewed  and  compared  in  all  its 
parts,  so  that  every  part  of  it  may  be  made  consistent  and  effect- 
ual. Ex  antecedentibus  et  consequentibus  optima  fit  interpretatio. 
So,  also,  ad  proximnm  antecedens  fiat  relatio,  nisi  impediator 
sententia.  The  relative  ranu  refers  to  the  next  antecedent,  (e) 
though  the  word  taid  does  only  when  the  plain  meaning  of  the 
writing  requires  it.    The  sense  of  the  instrument  is  to  be  soi^ht, 

(a)  Cn.  litt.  46,(.,S01,b;  Lord  Hmidvlefce,  is  2  Atk.  SS;  Liwd  C.  J.  WiOes,  is 
Pwkhnnt  r.  Smith,  WiDm,  383 ;  Buhe  r.  Praetor,  1  Dong.  382 ,  Donner  ■-  Kni^ 
1  T*nDt.41T;  Botham.  B.,  uid ThorapMxi,  B..  1  U.  BL  686,  68S,  GC6i  LoiiSMjm, 
in  TatlM^  >.  RwTii,  nr  a  181 :  Pothier,  Timit^  da  Oblig.  d.  SI. 

It]  Dif.  46.  1.  SO;  ib.  GO  16.  3IS. 

(e)  OroUiu  d«  Jm  B.  et  P.  8  IS.  S. 

{d)  Aihhn™i,J..lT.R.7M;B«t,C.J,SKM«.«l. 

<<)  Co.  utt  ao,  b.  sae.  b. 
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also,  hj  a  reference  to  the  usage  of  the  pUoe,  or  the  lex  loci, 
according  to  aDotlier  of  the  maxims  of  interpretatioo  in  the  civil 
law.  Si  non  appaieat  quid  actum  est)  in  contructibuB  veniunt 
ea  quse  sunt  moris  et  eonsuetudinis  in  regione  in  qua  actum 
est.  (/)  If  it  be  a  mercantile  case,  and  the  instrument 
be  *  not  clear  and  unequivocal,  evidence  of  the  usage  or  *B56 
oourse  of  trade  at  the  place  where  the  contract  is  to  be 
carried  into  effect  is  admissible  to  explain  the  meaning  and 
remove  the  doubt,  {a) 

The  law  places  more  reliance  upon  written  than  oral  tesli- 
moiiy;  and  it  is  an  iaflezibte  rule,  that  parol  evidence  is  not 
admissible  to  supply  or  contradict,  enlarge  or  vary,  the  words  of 
a  contract  in  writing.  That  would  be  the  substitution  of  parol 
to  written  evidence  under  the  hand  of  the  party,  and  it  would 
lead  to  uncertainty,  error,  and  fraud,  (by  Parol  evidence  is 
received,  when  it  goes,  not  to  contradict  the  terms  of  the  writ- 
ing, bat  to  defeat  the  whole  contract,  as  being  fraudulent  or 
illegal;  for  it  then  shows  that  the  instrument  never  had  any 
valid  operation ;  and  this  rule  ia  supported  on  grounds  of  policy 
and  necessity.  So,  when  a  contract  is  reduced  to  writiug,  all 
matters  of  negotiation  and  discussion  on  the  utibject,  antecedent 
to  and  dehors  the  writing,  are  excluded  as  being  merged  in  the 
instrument,  (e)  In  the  case,  however,  of  a  latent  ambiguity,  or 
one  not  appearing  on  the  face  of  the  instrument,  but  arising 
entirely  in  the  application  of  it,  —  as  when  the  person  or  object 
in  view  is  not  des^nated  with  precision, — the  maxim  fitly  ap- 
plies, that  ambiguitas  verborum  latens  verificatione  suppletur ; 
nam  quod  ex  facto  oritur  ambiguum  verificatione  fucti  toUitur.  (if) 

(/)  ^Ik-  ^  17'  H.  Mr.  JnitiM  Storj,  In  hU  Camm.  od  the  Conflict  ol  Liwi, 
226-28S,  liu  enforced  the  nmneroiu  uitharltiei,  nnd  by  iUuitrationi,  tlie  general 
mle,  that,  la  the  interpretation  of  oontractt,  the  law  and  cnttom  of  the  place  of  the 
cuntract  are  to  goTeni. 

(a)  Webb  p.  PloDiDwr,  2  B.  ft  Aid  746 ;  Coit  d.  Com.  Ina.  Co.,  T  John.  886 ; 
Gibbon  v.  Tonng;,  8  TauDt.  261 ;  Bottomlej  v.  Forbee,  0  Blng.  N.  C  121.    [See  Qraoe     .. 
V.  Antertean  Ceolral  Ini.  Co.,  100  U.  8.  S78 ;  Ledjard  v.  Ribbard,  48  HIch.  421.]    If 
technical  temuare  emplojed,  thejr  an  to  b«  taken  io  a  (eohnlo^  eenie, — vrta  ttrtii 

(6)  n«nona  v.  Hooker,  8  John*  68 ;  Jackton  v.  Potter,  IS  id.  4B8. 

(c)  Abbott,  C.  J.,  In  Eain  ».  Old,  2  B.  ft  C  627 ;  Parkhnnt  v.  Tan  Cortland^ 
1  JobDt.  Ch.  2T3;  Dean  v.  Haton,  4  Conn.  438. 

id]  Lord  Bacon'i  Maxima,  Regula,  23;  Cole  v.  Wendel,  8  John*,  llfl.  It  la  a 
well-aettled  rale,  aad  one  which  baa  bean  acknowledged  Iq  all  the  caae*  on  the  aul^vct, 
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The  rule  Ukat  the  langaage  of  a  deed  or  ooutnot  ia  to  be  taken 
mo8t  atroogly  agaitut  the  party  aaag  it  (verba  ambigua  fortius 
accipiuntur conbv  profereutem),  though  it  be  a  rule,  aocordiu^  to 
Lord  Bacon, "  drawn  out  of  the  depth  of  reason,"  applies  only  to 
oases  of  ambiguity  in  the  words,  or  where  the  expoeitiou  is  requi- 
aite  to  give  them  lawful  effect.    It  ia  a  rule  of  strictDeas  and 

rigor,  and  not  to  be  resorted  to  but  where  other  rules  of 
*  657    exposition  fiul.  («)    The  *  modem  and  more  reasonable 

practice  is,  to  give  to  the  langui^e  its  just  sense,  and  to 
search  for  the  precise  meaning,  and  one  requi^iite  to  give  due  and 
fiur  effect  to  the  contract,  without  adopting  either  the  rule  of  a 
rigid  or  of  an  indulgent  construction.  The  Roman  law  maxims  of 
interpretation  in  such  oases  were  that  in  dubiis  benigniora  pne- 
ferenda  aunt.  In  obscnris  quod  minimum  eat,  aequimur  — 
secundum  promiasorem  interpretamur.  (a)  The  true  priuoiide 
of  sound  ethics  is,  to  give  the  contract  the  sense  in  which  the 
person  making  the  promise  believed  the  other  party  to  hare 
accepted  it,  if  he  in  fact  did  so  undeistand  and  accept  it.  (i) 
If  the  object  of  the  contract  be  present,  an  error  in  the  name 
does  not  vitiate  it ;  as  if  'A.  gives  a  horse  to  C.  (D.  being  pres- 
ent), aaya  to  him,  (C.)  "D.,  take  this  horse,"  the  gift  is  good. 


ftmn  Chtfotf't  Cm*,  6  Co,  6^  down  lo  thia  ilaj,  tlut  parol  •Tidence  ii  ii 
to  tnpply  or  coDtrkdict,  ealkrge  or  w»r/,  the  worda  of  a  will,  or  explain  the  tntendoa 
of  the  teaUtor,  except  In  a  cMe  of  ■  latent  ambiguity  ariitng  ddmrt  the  will,  aa  to  th* 
peraon  or  auhject  meant  l«  be  deacrtbed,  or  to  rebut  a  reaulting  tniat  Mann  «.  Exco- 
Blon  of  Hatm,  1  Joha*.  Cb.  8M ;  Doa  >.  Cliicbeater,  4  Dow,  06,  96 ;  Hand  r.  Hoft 
man,  S  Halat.  71.  Tlie  rule  a«  to  the  ambiguity  appliea  eqnalij  to  deedi  and  to  all 
written  InaCmroent*.  lb.;  Merea  v.  AnaeU,  8  Willa.  2TG.  The  maxim  of  Lord 
Bncon,  that  amlagailat  patent  la  nerer  helped  by  averment,  li  too  generaL  It  la  anb- 
ject  to  qualtflcationi,  and  thIa  ii  anfflciently  shown  in  the  learned  dedaioa  in  Kah  «. 
Hubbard't  AdmlnUtratora,  3t  Wend.  061.  In  axtrinaio  ea*e«,  parol  evidmaa  ia  often 
admitted  to  explain  a  patent  ambiguity.  Doer  oai  Inanraooe,  L  170,  [lact.  3,  part  1, 
I  10.)  At  lb*  end  U  the  Treatiaa  of  Hz.  WlgT«D  on  the  Adoption  of  Extcinale  Evi. 
dence,  there  are  obaervatian)  on  tlie  caaea  relatire  to  Ixird  Bacon'a  rale  ooBecrnint 
latent  and  patent  smblguitlet. 

{()  Baoon'a  Haxlaw  of  Law,  No.  S. 

(a)  Die-  U.  1.  9S;  ib.  BO.  11.  0.  H.  Bowerw,  U  the  deed  from  Ita  anbictiV 
oreatea  ■  donbt,  the  oonatructloa  la  to  b«  taTotabla  to  the  grantM,  and  there  b  mo 
dEitinctioo,  in  thia  reapec^  betiyen  the  language  of  the  grant  itaelf,  and  that  of  an^ 
exception  or  reaerratioa  oontalned  In  it.  C  J.  Farktt'  dtea  the  authoritje*  and 
enforce*  the  nile  In  hie  able  dedaion  In  Coaheco  Han.  Co.  e.  Whltder,  10  N.  H.  (06. 

[h)  Erery  trea^,  tay*  Vattel,  ahonld  b*  Interpreted  aa  the  parttai  nndeiMood  k 
when  the  act  waa  pr^amd  and  aocepted.  Droit  dee  Qen*.  b.  3,  o.  IT.  iec  SOB.  Yid» 
■^n^  L  MO,  note. 
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Qotwithstanding  a  mistakd  in  the  name  i  for  the  presence  of  tlie 
grantee  giyes  a  higher  degree  of  certainty  to  the  identity  of  the 
person  than  the  mention  of  hia  name.  So,  if  the  error  consisbB 
in  the  demonittration  or  reference,  and  not  in  the  name  of  the 
thing,  —  as  if  A.  grant  to  B.  his  lot  of  land  called  Dale,  in  the 
parish  of  B.,  in  the  county  of  D.,  and  the  lot  lies  in  the  county 
of  H.,  — yet  the  &Isity  of  the  addition  does  not  affect  the  efficacy 
of  the  contract.  Many  other  cases  to  the  like  effect  are  put  by 
Lord  Bacon,  and  given  by  way  of  illustration  of  the  rule,  that 
prasentia  corporis  tolUt  etrorem  Dominis,  et  Veritas  nominis  tollit 
errorem  demonstrationia.  (o) 

(c)  Baeon'i  Huim*  of  the  Law,  Beg.  8fi;  SmJth  ti.  Smith,  1  Bdw.  Ch.  1B9;  Dot 
V.  CntMUHui,  ItLkW.l. 
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LECTURE    XL. 

OF    BAILHENT. 

BAlutBNT  is  a  delivery  of  goods  in  trust,  upon  a  contract, 
expressed  or  implied,  that  the  trust  shall  be  duly  executed,  and 
the  goods  restored  by  the  bailee,  as  soon  -as  the  purpose  of  the 
bailment  sball  be  answered,  (a}  ^ 

There  are  five  species  of  bailment,  according  to  Sir  William 
Jones,  in  his  correction  of  Lord  Holt's  enumeration  of  the  differ- 
ent sorts  of  bailments. 

1.  Depoaitum,  or  a  naked  deposit  without  reward. 

2.  Mandatum,  or  commission,  which  is  gratuitous,  and  by 
which  the  mandatary  undertakes  to  do  some  act  abont  the  thing 
bailed. 

8.  Gommodatutn,  or  loan  for  use  without  pay,  and  when  the 
tiling  is  to  be  restored  in  specie. 

4.  A  pUdge,  as  when  a  thing  is  bailed  to  a  creditor  as  a  security 
for  a  debt. 
•  559        •  5.  Loeatio,  or  hiring  for  a  reward,  (o) 

I  shall  examine  each  of  them  in  their  order. 

(a)  S  BLComm.  461;  Fothier,  Traill  da  Contnt  de  Mpat,  u.  1.  Mr  JuUm 
Stoty,  in  hii  Commentariei  on  the  Iaw  of  Bmilmenu,  ipMk*  of  k  conBignment  to  a 
factor  u  being  »  btitmeDt  for  ««te ;  and  he  applka  the  term  "  baiLnient "  to  cacei  in 
which  no  return  or  deliTerj,  or  redeUrei?  to  the  owner  or  hit  agent,  ia  contemplated. 
Bnt  I  apprehend  thU  it  extending  the  dednition  of  the  tenn  beyond  the  ordinary 
acceptation  of  it  in  die  Engliih  law. 

(a)  Jooet't  EtasjoD  the  Law  of  Bidlmentt,  S6.  BidlmeDti  hare  been  reduced,  by 
a  late  maater  hand,  to  three  kindt  ^  1.  Thoio  tn  which  the  tnitt  it  for  the  benefit  ol 
the  bailor,  and  whkh  embrace  depodt*  and  maodatet.    S.  Those  in  which  the  tnitl 

1  Tmalck  n.  Smith,  03  Penn.  St.  18,  betweenbailn)eat,properIy  to  called,  and 

28.  giving  a  thing  into  the  cotlody  of  a  icr- 

The  origin  of  thit  title  it  explained  by  vant  or  agent  to  pottett.    The  Latter  ha* 

the  pretcnt  writer.  6  Am.  Law  Rev.  42  «  not  potaeuion  in  a  legal  tenae,  at  lie  hddt 

tvf.  The  objecliont  there  urged  against  it  in  the  name  of  hit  maiter.     A   baiiet^ 

require  tome  qnaliflcation.  It  will  be  leen  properly  to  called,  holdi  in  bit  own  name. 

tbat  there  it  an   Important   dittinctlon  Ante,  280,  u.  1 ;  T  Am.  Law  Bev.  62-64. 
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*1.  Of  Depotltnin.  —  This  is  a  bailment  of  goods  to  be  *560 
kept  for  the  bailor,  and  returned  upon  demand  without  a 
Kcompenee ;  and  an  the  bailee  or  depositary  derives  no  benefit 
from  the  bailment,  he  is  to  keep  them  with  reasonable  care  ;  and 
he  is  responsible,  if  there  be  no  special  undertaking  to  the  con- 
trary, only  for  gross  neglect,  or  for  a  violation  of  good  faith,  (o) 
As  a  general  rule,  he  is  not  answerable  for  mere  neglect,  if  the 
goods  be  injured  or  destroyed  while  in  his  custody,  if  he  takes 
no  better  care  of  his  own  gooda,  of  the  like  value  and  nnder  ^e 
like  circumstances,  and  they  be  dso  spoiled  or  destroyed,  (b) 
Mere  neglect,  in  such  a  case,  ia  not  gross  neglect,  since  the  latter 
is  tantamount  in  the  mischief  it  produces  to  a  breach  of  good 
faith,  and  it  usually  implies  it ;  but  whether  fraud  does  or  does 
not,  in  point  of  fact,  accompany  gross  neglect  in  a  depositary,  he 
ia  still  responsible  for  it  in  law.  Gross  neglect,  as  was  observed 
by  C.  J.  Parker,  (c)  bears  so  near  a  resemblance  to  fraod  aa  to 
be  equivalent  to  it  in  its  effects  upon  contracts.  Gross  neglect  is 
the  want  of  that  care  which  every  man  of  common  sense,  under 
the  circumstances,  takes  of  his  own  property,  (d) 

li  for  the  benefit  of  the  bailee,  ■■  the  tenamdatvni,  or  gratoUotu  loKn  for  ue. 
S.  ThoH  tn  irhich  the  tnut  to  for  the  benefit  of  both  putiei,  ««'pledgM  or  pawn*, 
and  hiriog  and  letting  to  blr«.    Story'*  Comm.  on  Bailment*,  8,  [}  S.] 

(a)  Quia  nulla  ntilita*  eju*  rertatur  apiid  quern  depoiltur,  merlto  dolni  praitatiir 
nlui  Dig.  la  6.  6 ;  Foiler  c.  The  Euei:  Bank,  IT  Hau.  479 ;  I«farge  r.  Morgan, 
11  Martin  (1^.1,463;  Doornwn  ir.  Jenkini,4  Ner.  hVL  170.  In  thU  lait  ca«e  it  vat 
held  that  what  would  amonnt  to  groM  negligence  wa«  a  qaettlon  for  a  Jury.  Th« 
law  raicei  ao  auumpsit  la  all  CMe«,  even  in  that  of  a  gratuitous  bailment,  that  the 
bailee  will  keep  and  deliver  lafely  and  KCorelj,  which  mean*  due  care  In  all  ouet ; 
but  t]>e  degree  of  care  Taries  according  to  the  natnre  of  the  bailment,  and  b«comM 
•tringrnc  In  cases  of  carriers  and  bailee*  for  hire.  Rou  v.  Hill,  C.  B.  1646 ;  N.  T. 
legal  Observer  for  August,  IS46 ;  [2  C.  B.  877] 

(b)  gee  Foster  v.  Essex  Bank,  infra.  503,  n.  [d).  (c)  17  Mas*.  600. 

(rf)  Jones's  Esaa;,  90-93  [118]  ;  Lord  Holt,  lo  Coggs  v.  Bernard,  2  Ld.  Rajm.  918. 
In  the  Civil  law,  gross  negligence  wa*  termed  magna  culpa  or  lala  culpa,  and  It  was  In 
•ome  cases  deemed  equivalent  to  fraud  or  deceit.  Lord  C.  J.  Tindal,  in  2  Mann.  A 
Gr,  662, 1  Q.  B.  38,  sajs,  that  it  also,  in  the  English  law,  approximates  lo  and  cannot 
be  dislingulsiied  from  dclai  nalui,  or  niisconduct.  But  it  is  not  fraud  b;  inference  of 
law,  but  a  matter  of  fact  for  a  jury.  Wilson  v.  T.  &  M.  H.  Boad,  11  Ollt  &  J.  68.  It 
was  put  by  Paulu*  for  fraod,  and  bj  Ulpian  It  wa*  held  to  be  plainly  aaiimiiated  to 
fraud.  Hugna  negllgentia  culpa  est,  magna  culpa  dolut  est.  Lata  culpa  plana 
dolo  eomparabltur.  Dig.  GO,  18.  226;  lb.  11.  S.  1.  1.  It  was  not  understood  by  tb« 
civilian*  to  be  abaolntely  fraud,  but  only  the  preiumptive  evidence  of  fraud,  when 
applied  to  case*  of  tonst.  In  many  other  case*  the  presumption  was  not  raised.  It 
wa*  not  held  to  be  tncb  nnder  the  Cornelian  law,  n*  in  hue  lege  culpa  lala  pn  dub 
aecipititr.    Dig.  46.  6.  T.    I'roculni   wonld  not  admit  that  lata  culpa  amounted  to 
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*  661  *  The  mun  inqniiy  in  tbe  case  is,  what  m  tba  daty,  and 
what  is  tbe  responsibility  of  the  bailee.  The  geneial 
measare  of  diligence  requiate  in  erety  species  (tf  bailment  is 
regulated,  in  a  greater  or  leas  degree,  by  tbe  nature  and  qoali^ 
of  the  thing  bailed,  and  by  the  undeiatauding  and  pmctice  of  tbe 
city  or  country  in  which  the  parties  redded  or  happened  to  be. 
IMl^ence  ia  a  relatiTc  term ;  and  it  is  evident  that  what  wonki 
amount  to  the  tequiiate  diligence  at  one  time,  in  one  sitoatuni. 
and  under  one  set  of  circumstances,  might  not  amount  to  it  in 
another,  (a)  >    The  deport  is  to  be  kept  with  tbe  ordinary  ean 

Jabi* !  bat  Ncrra  and  Celmi  imiiied  that  ft  amaimted  to  the  mbm  OiaK  lit  eSeet. 
vben  applied  to  bailment ;  for  tbongli  a  penon  had  not  oidnaiy  cmic,  jct,  fl  ha 
bcalowed  le**  ca)v  than  wai  ordiiaiy  for  hioa  od  a  Qaag  conUed  to  hia  our,  it  vat 
oridence  al  bad  failh.  Dig.  IS.  3.  2.  Cnlpam  tamen  AcAo  proximani  oontineri  qoii 
merito  dizRit  Dig.  43.  2Sl  8.  3.  Deceit  |iUb)  ii  moj  anlMle  ccmtiiTance,  hj  worda 
or  acta,  urith  ft  deiipi  to  dretument.    Fiand  impotti  damafe  or  detrimmt 

(aj  Batmr.Donovaa,4B.&Ald.21:  StMjr'i  Caami.  oa  BaflMnia.  13,  If  IT.) 

>  Nt^ignta.  —  In  moat  iiMtancn  jod^  «■  the  fact  that  inch  conooa  exist  ii 

tial  aetbn  b  determined  bj  a  belief  ia  oa\j  important  for  the  reaaooa  indicattd, 

one  of  lerenl  f act! ;  aa,  that  the  legbU-  tfaecDBitaBeednot  ittqaireiBbiaaeat  all 

llllli  \»mi  n  ■  frrtlln  Ititirtr.  infl  that  it  if  tiiej  can  ara  that  thcj  soaldnotfoUow 

appIiratotlwpfaeDtc«ae;thataneoiter  it;  or,  if  thej  would  follow  it,  the^  Bar 

^ae  waa  decided  %j  tite  court,  and  that  aaeertain  its  eziateBCB  in  amj  waf  wVA 

thepreteDliiDOtdifdiiBiMhabiefniaiit:  Htiafca  their   ujMiieBce.     Tbej  nar 

Ourt  it  will  be  for  tbe  public  benefll  to  1*7  lecognin  it  jaibiallr,  aa  thrjwiMld  ■ 

down  a  certain  nle ;  that  tlie  practice  of  atatate.    Giboon  k  SleTcna,  8  How.  3M^ 

afpeciaIIrinienatedGlan,M-af  Ihepnb-  398,310.    Thej  mar  naiiure  abont  H  n 

Be  at  large,  baa  generated  a  role  of  coo-  pii'»a(terademiuiei.    Ftckeriaf  a.Bofe- 

doct  ootiide  tbe  law  which  it  i»  derif able  ley,  Stjhf,  1S2.     Tbey  may  ad  as  Aa 

that  d»e  conrti  ibonld  iscogniw.    Snch  itaiemcnt  of  a  ipecial  jniy,  aa  in  tka 

hcU  hare  been  aometiniea   alleged    in  tune  of  Lord  ManifieW  and  hiiioccMWW, 

pteaang,  obiiooilj  on  tbe  gronnd  that  if  or  npon  tbe  finding  of  a  comaiaa  Jaiy 

true,  they  win  niggeat  the  rale  of  con-  haaed  on  tbe  teftimony  of  witneaaea,  ai  ii 

doct  to  be  applied  by  the  court ;    hot  the  practice  to^lay.    But  many  biatancct 

theb  tendency  ia  to  disappear,  hecanae  will  be  found  in  the  text  whidi  ibow  Out 

Uie  fiction  i^  that  tbe  Uw  —  that  ii,  the  when  the  facta  are  aaofrtaioed,  they  iSt- 

rule  of  conduct  to  be  applied  to  any  art  of  appear,  and  gire  place  to  a  rale  of  law. 

drcnniKanoea  —  ia   known    beforehand.  When  there  ii  no  definite  fact  »»d>  oa  a 

and  wl)en  it  It  actually  known,  it  it  Iro-  atatnte,  a  precedent,  a  cuitom,  or  a  nUe 

material  what  are  tbe  motirei  npoa  which  of  public  policy,  a  belief  in  wtucb  deter- 

tbe  court  acta.    Compare  Crouch  «.  Lon-  mlnea  the  actioa  of  tbe  Jodgea,  they  aome- 

don  a  N.  W.  R.  Co.,  1*  C.  B.  26S.  28t ;  timeo  accept  what  wonld  be  tbe  coodact 

Calye'i  Cwe,  B  Co.  Bep.  32  ;    Co.  Lit.  of  a  prudent  man  — aaeaning  tbetehyaf 

89,  a.  n.  77 ;  Ch.  PI.  lat  ed.  aw.    Thia  theinry  — aa  tbelratandard. 
ficdoB  cannot  be  folly  acted  np  to  with  QtU   liahilily    doea    not  aaceaaarity 

l^aid  ta  the  cnatoma  of  tBerchama.  b«t  dependoncalpahlliV.biiloftairimpljraa 
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applicable  to  the  case  under  its  circain8tances,aDd  the  depositary 

cannot  make  use  of  the  thing  deposited  without  the  couseat  of 
the  bailor  ezpreaalj  ^ven  or  reasonably  implied,  (i) 

(£)  Dig.  16.8.28;  Fotliier,  Traits  delKpat.n.  34;  Storj,  Comm.  07-70,  [IS  SS-M.] 
the  bringiag  about,  or  peraUttlog  to  Mine  N.  T.  196, 207 ;  Weill  v.  N.  T.  C.  R.  R.,  ih 
to  p«u,  ceriaiD  exteroal  (acU.  Thit  i*  181,  18T;  Coggt  *.  BeitMrd,  I  8m.  L.  C. 
clear  wlien  a  defendant  N  held  liable  for  Am.  ooie  ad  fitttm;  Jenkin*  v.  Motloir, 
damage  resulting  from  extra  hazardous  1  Snrad,  248,  26i!;  4  Am.  I^w  Rer.  861 
lourcei,  without  an;  altegatioD  of  negli-  and  407.  See  Beal  p.  South  Devon  R. 
geiiM,  as  in  RyUnda  b.  Fletcher,  L.  R.  3  Co.,  3  HurliL  &  C.  337, 342.  The  author- 
H.  L.  330;  Shipley  o.  Fifty  AMOclatet,  Itteeontbeotber  aide  at«' collected  6  Am. 
lOe  Haas.  IM.  It  k  believed  to  be  Law  Rev.  8B  e(  m^.  Fnnhermare,  when 
eqaally  true  in  many  butancea,  where  the  fact)  are  admitted,  or  capable  of 
the  questioo  of  negligence  is  left  to  the  exact  statement,  it  Is  simply  a  question 
Jury.  This  ii  generally  done  where  the  of  policy,  not  here  disciused,  whether  the 
Judge*  have  do  ckar  atandard  of  their  tnactlon  of  tlie  Jnir  shall  not  ceate  after 
own.  In  doubtful  caaea  lying  between  a  rule  suggeited  by  their  finding  has 
two  extreniea  In  neither  of  which  the  been  applied  to  the  satisfaction  of  the 
Jbi7  would  be  consulted.  When  the  coort,  and  whether  that  rule  *haU  not  be 
courtdecideiwitliout  a  flndlng.  It  decides  adopted  thereafter  by  the  court  a«  a 
that  certain  overt  acta  or  extern^  facta  precedent  In  like  cuea,  on  the  prlndplfl 
are  a  gioond  of  liability  IrreapectiTe  of  mentioned  at  the  beginning  of  this  note, 
any  culpable  condition  of  the  party's  con-  and  in  accordance  with  the  tendency  of 
•c^uineu.  When  the  Jury  are  called  in,  the  law  to  work  ont  exact  lines  through 
It  would  seem  that  the  ground  of  llaUUty  the  region  of  uncertainty  always  to  be 
li  not  changed,  but  that  tlie  conrt  ask*  found  belwecD  two  oppoette  extreme*,  by 
tlieir  aid  In  ascertaining  a  fact  ~- what  the  luntact  of  oppoaite  decision*.  Asbai 
would  liave  been  the  conduct  of  prudent  been  done,forln(tance,in the  ruleagalnat 
men  —  which  it  adopts  ai  the  standard  of  perpetultiei,  or  a*  to  what  I*  a  reasonable 
conduct  to  be  applied.  lime  for  presenting  negotiable  paper; 
If  tbU  be  so.  It  rests  In  the  discretion  as  is  happening  with  regard  to  sales,  by 
of  the  court  whether  any  inch  qoeition  of  successive  decision*  a*  to  what  are  dif- 
fact  shall  be  asked,  7  Am.  Law  Rev.  ferences  in  kind,  and  what  are  only 
001,  note ;  and  It  Is  clearly  pmper  for  dltterenees  of  quality ;  as  bas  partially 
the  Judge,  *o  far  as  ha  entertains  an  taken  place  with  regaitl  to  ancient  lighla, 
opinion,  to  lead  the  Jury  "  by  a  caationa  when  the  f^mer  rule,  that  an  infraction 
and  diicrimlnalii^  dbrecdon  ...  to  dis-  of  a  prescriptive  right  of  light  and  air,  to 
tingulsh  as  far  a*  they  can  degree*  ol  be  illegal,  must  be  substantial,  a  questioa 
things  which  run  more  oc  fem  Into  each  of  fact  for  a  Jury  {Back  v.  Stacey,  3  C. 
other,"  Giblin  n.  HcHnllen,  L.  R.  3  &  P.  40G),  is  giving  place  to  the  exMt 
P.  C.  317,  8S6;  although  undoubtedly  fomahi  that,  in  ordinary  caaes,  the  build- 
there  has  been  a  itrong  cnrrent  of  ing  complained  of  ronst  not  be  higher 
opinion  against  the  attempt  to  distin-  than  the  distance  of  it*  bace  from  the 
guith  the  degrees  of  negligence  after  dominant  window*.  Beadel  ■.  FeR;,  L. 
the   manner  of    the    Roman   law.   Drill  R.  8  Eq.  406. 

■.  General  Tmn  Screw  Collier  Co.,  L.  R.  The  substance  of  this  note  will  be 

1  C.  P.  000.  012  ;  Brigga  t>.  Taylor,  28  found  amplified  Id  an  article  by  the  writer 

Tu  180,  186;  The  New  World,  10  How.  on  theTtteOTyof  ToHi,7  Am.  Law  Rev. 

«»,  474;  Petkloi  *.  N.  T.  C.  R.  &,  M  OU. 
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In  Sonian'a  case  (c)  the  depositary  bad  a  chest  containing 
plate  and  jewels  deposited  with  him.  The  cheat  was  locked, 
and  he  was  iiot  informed  of  the  contents.  In  the  night  bis  boose 
was  broken  open  and  plundered,  as  well  of  the  chest  with  its 
contents  as  of  his  own  goods.  An  attempt  was  made  to  charge 
the  bailee ;  but  there  was  no  foundation  for  the  chaige,  since 
the  bailee  used  ordinar;  diligence,  and  the  loss  was  by  a  burg- 
lary ;  and  it  was  accordingly  held  that  the  bailee  was  not 
auswerable.  Such  a  bailee,  who  receives  goods  to  keep^otis,  is 
under  the  least  respooaibility  of  any  species  of  trustee.    If  he 

keeps  the  goods  as  he  keeps  his  own,  though  be  keeps  bis 
•662  own  negligently,  he  ie  not  answerable  'for  them  ;  for  the 

keeping  them  as  be  keeps  his  own  is  an  argument  of  bis 
honesty.  "  If, "  says  Lord  Holt,  ''  the  bailee  be  an  idle,  careless, 
drunken  fellow,  and  comes  home  drunk,  and  leaves  all  his  doon 
open,  by  reason  whereof  the  goods  deposited  are  stolen,  together 
with  his  own,  be  shall  not  be  charged,  because  it  is  the  bailor's 
own  folly  to  trust  such  an  idle  fellow,  (a)  As  be  assumes  the 
trust  gratuitously,  be  is  bound  to  good  faith.  He  is  only  answer- 
able for  fraud,  or  for  that  gross  neglect  which  is  evidence  of 
fraud.  Indeed,  if  such  a  bailee  bad  undertaken  to  keep  the 
goods  safely,  yet,  as  he  hath  nothing  for  keeping  them,  be  would 
QOt  be  responsible  for  the  loss  of  them  by  violence.  (6)  y' 

(c)  Tear  Book,  8  Edw.  n. ;  Fits.  Abr.  tiL  Detinue,  pt.  60,  and  cited  hj  Lord  HoH. 
ta  2  Ld.  Ukfm.  914,  and  in  Jooei  on  Bailment,  28. 

(a)  The  civil  law  did  not  exact  of  the  depotitar;  an?  greater  diligence  than  OM 
he  was  wiint  to  beaCuw  on  hii  oirn  property  under  the  like  circamitancei ;  and  the 
civil  law  haj  been  followed,  in  thli  reipect,  by  Bractoo,  Holt,  aod  Sir  William  Jonea. 
Dig.  1 B.  8.  32 ;  Bracton,  lib.  3,  00,  h ;  2  U.  Raym.  914 ;  Jonei  on  Bailinent,  OO-OS. 
It  was  coiulilered  that  there  iraa  no  Jiut  groand  to  infer  bad  faith  Id  luch  a  caae.  If 
the  depoiiCor  knew  the  general  character,  employment,  and  lituation  of  the  deptM- 
Itaiy,  or  wbb  preiunied  to  know  him,  the  rule  of  the  civil  taw  it  a  loimd  and  Joat 
rule.  But  if  the  depoaitor  did  not  know  these  circumataocn,  then  it  hM  been  bdd 
that  the  depositary  is  bound  to  bestow  ordinary  care  on  tlie  deposit,  though  he  doei 
Dot  on  hii  own  goods ;  and  that  tnch  care  i«  to  be  ascertaiued  wiikout  nfirtitet  i»  itg 
diaracltro/Hiedtpoiitaty.  The  William,  6  C.  Kob.  S16;  Story,  Comm. 43,  [g  e4els8f.) 
Great  «treM  it,  and  ought  to  be,  laid  upon  the  habits,  employment,  and  character  (rf 
the  depositary,  and  they  are  to  be  taken  into  consideration.  In  Sodowsky  c.  HcFar- 
land,  3  Daoa  (Ky,),  206,  it  was  lield  that  a  mere  Jepatilarji  or  auautaimy  was  liable 
only  on  account  of  loss  from  hii  culpablt  negligence. 

(6)  Lord  Holt, in  Coggi  v.  Beraard,2  Ld.  Baym.  016;  Jones  on  B^oMnt,  44; 

f  See  further  as  to  the  general  role,  dddge  b.  HUI,  07  D.  S.  09  ;  TancD  r. 
Bchermer  e>.  Neurath,  64  Md.  4S1 ;   £t    SeMoti,  28   Giatt.  SOI ;   CHrington  • 
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*  The  Roman  law  w&s  tbe  same  as  to  the  responsibility  *  563 
of  a  depositary.  He  was  only  answerable  under  that  law 
for  fraud,  and  not  for  negligence.  He  was  not  answeraUe  if  the 
thing  bad  been  stolen  from  him,  even  though  it  had  been  care- 
lessly kept.  He  who  commits  his  goods  to  the  care  of  a  negligent 
friend,  must  impute  the  loss,  not  to  his  friend,  but  to  his  own 
want  of  prudence  ;  or,  as  Bracton,  (a)  who  copied  this  rule  from 
the  Institutes  of  Justinian,  (()  observed,  he  must  set  down  the 
loss  to  the-  account  of  his  own  folly. 

Lord  Coke  (c)  laid  down  a  different  doctrine  on  the  subject  of, 
the  responsibility  of  a  depositary.  It  was  held,  in  Southeote'» 
case,  that  where  a  person  received  goods  to  keep  iftfely,  and  they 
were  stolen  by  one  of  his  servants,  he  was  responsible  to  the 
bailor  for  the  loss.  Tbe  reason  of  the  decision  was,  that  there 
was  a  special  acceptance  to  keep  safely,  and  tbe  case  afforded  an 
inference  that  the  bailee  had  not  used  that  ordinary  care  and 
diligence  which  such  a  special  acceptance  required,  and  tbe 
goods  were  stolen  by  one  of  his  own  servante.  It  ia  supposed,  by 
Sir  William  Jones,  (ct)  that  the  case  itself  may  be  good  law ;  bat 

Iiord  Bolt  followed  the  langoage  of  the  civil  law,  and  laid  that  groH  n^ligenm  in 
the  cBie  of  bailment  was  "  looked  upon  a«  an  evidence  of  fraud."  "  Neglect  ia  a 
deceit  to  the  bailor;  for  irhea  he  Introtti  tlie  bailee,  npon  hU  undertaking,  to  b* 
careful,  he  haa  put  a  fraud  upon  the  bailor  b7  being  negligent."  Sir  William  Jone* 
expreued  himaelf  too  atronglf,  and  Mr.  Juttice  Stor^,  in  lili  Commentarlet,  bat,  I 
iliink,  clearlj  ahoirn,  when  he  laid  It  down  at  a  rule  of  the  common  law,  that  groia 
negligence  waa  equivalent  to  fraud.  It  may  arite  from  mere  tbonghtleMneii  or 
abaence  of  mind,  and  coniiit,  iu  lome  caaei,  with  honeit^  of  intention ;  but  it  it  'aabnf 
i^Mii  0*  rsidena  of  fraud,  and  it  would  require  itrong  and  peculiar  circtmutancea  to 
rebut  ibat  pretnmpiion.  Late  cnlp«  flni«  est,  nau  intelligere  id  quod  omne*  intelli- 
gant.    Dig.  60. 16.  22.?. 

(a)  I4b.  3,  c  2,  90,  b.  (b)  Inat.  3.  15.  3. 

(c)  Co.  LitL  89,  a,  b ;  4  Co.  S3,  b. 

((0  Jones  on  Bailment,  32, 33,  [42, 43.|    Tbe  opinion  of  the  C.  B.,  In  Kettle  p.  Brom- 

ricltlini 
burg  p. 

c.  Hall,  60  Hisi.  330;  Whitnej  n.  first  or  agreed  to  be  p^d,  and  in  the  other  ta 

NaUonal  Bank,  66  Vt,  1&4.  the  act  of  depoiit.     See  Holmei'i  The 

In  Schermer  o.  Senrath,  iapra,  it  is  Common  Law,   195.      The   question  of 

said  that  the  llabilttj'  of  a  gratoitoui  negligence  ia  for  the  jnrj,  except  whera 

bailee  Is  not  dependent  upon  contract,  the  facts  diaclose  so  clear  r  case  that  the 

It  would  seem,  howerer,  that  the  onlj  court  would  set  aside  an   oppoalle  Tet>- 

differences  between  a  gratuitous  and  a  diet.      Bchermer   a.    Kcurath,   64     Md. 

paid  bailee  are  that  the  latter  contracts  491 ;    Carrington    f.   Elckliot'   Bx'r,  SB 

to  exerdse  a  greater  degree  of  care  than  Oratt  070. 
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the  doctrioe  which  Lord  Coke  deduced  from  it  wta  not  warranted 

by  the   case,  nor  by   reason,  or  the  general  principles  of  lav. 

Lord  Coke  sud  there  was  no  difference  between  a  general  accept 

ance  to  keep,  and  a  special  acceptance  to  keep  safely  ;  and 

*  /i64  he  *  advised  every  one  who  received  goods  to  keep,  to 

accept  specially  to  keep  as  his  own,  and  then  he  would 
not  be  responsible  for  the  loss  by  theft.  But  the  judges  of  tb« 
K.  B.,  in  Coggt  v.  Bernard,  (a)  expressly  overruled  every  socb 
deduction  from  Southcote'a  case ;  and  they  insisted  that  there 
.was  a  material  distinction  between  a  general  bailment  and  a 
special  acceptance  to  keep  safely.'  Lord  Holt  was  of  opinion 
that  Coke  had  improved  upon  Sottthcote'a  case,  by  drawing  con- 
clusions not  warranted  by  it;  and  this  has  been  shown  mon 
fully,  and  with  equal  acuteness  and  learning,  by  Sir  WilUam 
Jones ;  and  I  would  recommend  what  he  says  upon  that  case  as 
a  fine  specimen  of  judicial  criticism. 

If  the  depositary  be  an  intelligent,  sharp,  careful  man  in  respect 
to  hia  own  a&irs,  and  the  thing  intrusted  to  him  be  loat  by  a 
slight  neglect  on  his  part,  the  better  opinion  would  seem  to  be, 
that  he  then  is  responsible.  Fothier  (i)  says,  that  this  has  been 
a  question  with  the  civilians ;  and  he  is  of  opinion  the  depositary 
would  be  liable  in  that  case ;  for  he  was  bound  to  that  same  kind 
of  diligence  which  he  uses  in  his  own  afbirs,  and  an  omission  to 
bestow  it  was  a  breach  of  fidelity.  But  he  admits  that  it  would 
not  be  a  very  suitable  point  for  forensic  discussion  to  examine 
into  the  character  of  the  depositary ;  and  that  the  inquiry  into 
the  comparative  difference  between  the  attention  that  he  bestows 
on  his  own  a£^ii-3,  and  on  the  interest  of  others,  would  be  a  little 

Mll,Wme«.  llB,(P>e*in  rapport  of  the  point  in  jadgment  in  Sontheate'acaae;  bntin 
the  oue  of  Foiter  d.  The  Euez  Bftnk,  17  Maw.  470,  the  doctrine  of  thai  cam  to  held 
to  be  exploded.  It)  tht«  tait  mk  there  wu  s  apeclal  dcpotit  of  gM  coin  te  a  bwih, 
•Dd  the  cMhier  embeizled  it,  with  the  other  property  heloiiging  to  the  iMUik ;  bnl  u 
there  w««  no  eridence  of  gnat  negligence  on  the  pftrt  of  tiie  buik,  the  bftokiDg  cat- 
ponlion  wu  held  not  liable  to  the  depodl«r. 

(a)  2  Ld.  lUj-m.  900. 

lb)  Contnt  de  IMpit,  n.  27. 

>  Bneh  aa  acceptnnce  ii  only  an  nnder-  Giblin  *.  HcMBllan,  L  B.  S  P.  a  317 ; 

trnking  to  keep  nfely  with  reference  to  Smith  v.  flnt  Nat.  Bank  in  Weatfleld,  W 

the  d^rec  of  care  which,  nnder  the  cip-  Mm*.  606 ;  Knowlce  *.  Atlantic  &  8L  It 

cnmitance*,  the  law  teqoired  of  the  de-  R.  B.,  88  Ma.  66;  Eddjr  a.  Urincrtoo,  U 

fendant.    Bom  p.  HM.  2  C.  B,  B77, 80a  Ho.  487. 
Foilcr  e.  The  E«*e>  Bank  li  follirwcd  lo 
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diGBcnlt.  An  examplo  is  stated  by  Pothier,  («)  to  test  the  fidelity 
of  tbe  depositary.  His  house  is  on  fire,  and  he  removes  bis  own 
goods,  and  those  of  the  bailor  are  burned ;  is  he  then  raspon- 
sible  ?  He  certainly  is,  if  he  had  time  to  remove  both.  If  he 
had  not,  Pothier  then  admita  that  a  breach  of  faith  cannot  be 
imputed  to  him  for  having  saved  his  own  effects  in  preference  to 
those  of  another  intrusted  to  his  keeping.  But  if  the 
goods  intrusted  to  him  were  much  *  more  valuable  than  *  566 
his  own,  and  as  easily  removable,  then  he  ought  to  rescue 
,  the  deposited  goods,  and  to  look  to  them  for  an  avenge  indem- 
ni^  iot  the  loss  of  bis  own. 

There  are  several  cases  in  which  a  naked  depositary  is  answer- 
abte  beyond  the  case  of  gross  neglect.  He  is  answerable,  1. 
When  he  makes  a  special  acceptance  to  keep  the  goods  safely. 
2.  When  he  spontaneously  and  officiously  proposes  to  keep  tbe 
goods  of  another.  He  is  responsible  in  such  a  case  for  ordinaiy 
neglect ;  for  he  may  have  prevented  the  owner  from  introstang 
the  goods  with  a  person  of  more  approved  vigilance.  Both  those 
exceptions  to  the  general  rule  on  the  subject  are  taken  from  the 
Digeijt,  (a)  and  stated  by  Pothiet  and  Sir  William  Jones,  (h) 
8.  A  third  exception  is,  when  the  depositary  is  to  receive  a 
compensation  for  the  deposit.  It  then  becomes  a  lucrative  con- 
tract, and  not  a  gratuitous  deposit,  and  the  depositary  is  held  to 
ordinary  care,  and  answerable  for  ordinary  neglect;  and  the 
same  conclusion  follows,  when  the  deposit  is  made  for  the  special 
accommodation  of  the  depositary.  A  warehouseman,  or  deposit 
tary  of  goods  for  hire,  being  bound  only  for  ordinary  care,  is  not 
liable  for  loss  arising  from  accident,  when  he  is  not  in  default ; 
and  be  is  not  in  default  when  he  exercises  due  iind  common  dili- 
gence, (o)     But  he  is  bound  to  see  that  the  plaoe,  in  which  the 

(c)  Conint  de  IMpot,  n.  29. 

(a)  Dig.  16.  3.  1  3&. 

{b)  Pothicr,ContrmldeIXp6t,  11.30,31,32]  JoneiaiiB^inen(,47,4e;  The  French 
Code  Civil,  ut.  1B2T,  1028 ;  Code  of  LoniaUna,  *rt.  2908, 2909.  Mr.  Juallce  810:7, 
ill  111*  ConimeDtariei,  GS,  69,  ib.  1G8,  [9S  81>  82,  316,]  queitloni  the  equity  nf  the  rale 
of  tbe  civil  law,  which  exactj  more  th«n  ordinir;  diligence  from  a  bailee,  whobe- 
vivae  (uch  by  hia  ipontaneout  and  officiooi  offer.  He  laya  It  la  pnnishinf:  a  friend 
ratiier  tlun  a  atranger,  for  an  act  of  dislntereeted  kindnm. 

(c)  Gariide  v.  The  Proprietor!  of  the  Trent  Tfavigarion,  4  T.  B.  S81 ;  C^tfl  ». 
DaATera,  Peaks  Cai.  114  ;  Thomaa  b.  Day.  4  Bap.  262.  He  k  not  mponilble,  If 
not  chargeable  with  negligence,  though  the  goods  be  itolen  or  emhealed  by  Mi 
■torckeepar  or  Krrant.    Schmidt  v.  Blood, »  Weod.  S68. 
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articles  deposited  with  him  are  kept,  is  fit  and  properly  secured 
for  their  reception  and  safety,  (d)     In  the  case  of  goods 

*  566  bailed  to  be  kept  for  hire,  *  if  the  hire  be  intended  aa  a 

compensation  for  house-room,  and  not  aa  a  rewai-d  for  dili- 
gence and  care,  the  bailee  is  only  bound  to  take  the  same  care  of 
the  goods  as  of  his  own  ;  and  if  they  be  stolen  by  his  servants, 
without  gross  negligence  on  his  part,  he  is  not  liable.  This  was 
BO  ruled  by  Lord  Kenyon,  in  Finueane  v.  &itaU.  (a) 

While  on  the  examination  of  this  contxact  of  gratuitous  bail- 
ment, and  which  in  the  civil  law  is  termed  depoiitum,  I  have  been  _ 
struck  with  the  learning  and  sagacity  of  Sir  William  Jones.  But 
after  studying  Loixl  Holt's  masterly  view  of  the  doctrine,  and 
especially  the  copious  treatise  of  Pothier,  the  admiration  which 
was  excited  by  the  perusal  of  the  English  treatise  has  ceased  to 
be  exclusive.  Pothier's  essay  on  that  particular  species  of  bail- 
ment is  undoubtedly  superior  in  the  extent,  precision,  and  per- 
spicuity of  its  details,  and  in  the  aptitude  of  the  examples  by 
which  he  explains  and  enforces  his  distinctions. 

The  person  who  has  only  a  special  property  in,  or  amen  naked 
possession  of,  a  personal  chattel,  may  deposit  it,  and  hold  the 
bailee  responsible.  (&)'     But  the  rightful  owner  may  follow  his 

(d)  LeckD.  Mwitier,  1  C«nipb.  138;  Clarke  ■>.  E«niihkw,  Qoir, SO.  SMal«o,to 
the  Mune  point,  1  Belt,  Camra.  458. 

(o)  1  Etp.  816.  If  ■  hone  be  Uken  from  a  nttVed  depoiltuj  by  kutborilj  of  Uw, 
mtoa/L/li.  agiJntt the  owner, he i«  not  reaponiible.  SlietburjD. Scotiford, Telr.tS; 
BdwHi  B.  Weaton,  T  Cowen,  278. 

[b}  Armorr  v.  DeUmlrle,  1  BU.  606;  Roolh  v.  WiUon,  1  B.  4  Ad.  69. 

1  DiUg  to  rttirn.  —The  text  li  con-  R  P.  Co., »  U  J.  K.  •-  C.  B.  M7 ;  8  Jta. 

finned  by  Bourne  r.  Foibrooke,  IB  C.  8.  w.  ».  IM;  10  C.  B.  k.  b.  Am.  ed.  860; 

«.  a.  616,  626.     See  Shaw  n.  K«ler,  108  Brown  r.  Th»yer,  12  Gray,  1.    [And  not 

Hui.44S:  pBrkerB.Lombftrd.lOOMaM.  e»en  then.lf  heknewof  the  jm  ftnii  whea 

«6;  [Brewjter  9.  Warner  (M»m.,1888),  herecelred  thogoods.JEipoxfaDiTiet,  W 

IT  Rep.  60  J    It  ha*  been  uid  that  the  Ch.  D.  86.    See  further,  Palmtag  v.  Dov- 

batlee  can  aet  up  the  title  of  another  per-  trick,  69  Cal.  154 ;  Dodge  p.  Meyer,  61  CaL 

•on  than  hit  ballnr,  only  when  he  depends  40S.]    Bo  a  borrower  of  a  chattel  hai  been 

npon  the  right  and  title,  and  baa  the  au-  heldbound  to  reluni  it  before  setting  npa 

tfaority  of  that  penon ;   aa  in  the  caae  of  titlein  IdtUKlf.    Simpion p.  Wrenn,  60 DL 

what  )i  eqnlTalent  to  an  erlction  by  title  222.    But  the  bailee  may  iet  up  a  Ktanira 

panuDOunt.    BIddle  e.  Bond,  fl  Beat  AS.  of  the  goodi  under  an  attachment  agabxt 

326;  84  L.  J.  m.  a.Q-B.  18T;  Tliorne  a.  thfrdperaoni,  Stilets.  Da*la,lBlack,  101; 

Tltbniy, 8 HurliL  A N. 6U, 687 i  Bheridan  Wareham  Bank  v.  Bun,  6  Allen,  113;  or 

V.  New  Quay  Co.,  4  C.  B.  x.  a.  618,  060  i  that  they  were  forcibly  taken  from  blot 

Enropean  &  A.  R.  Mall  Co.  s.  Royal  Mall  wltboat  bli  fault,  Watkina   v.   Robert^ 
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property  into  the  bands  of  the  bailee*  or  of  a  third  person ;  and 
in  a  ease  of  disputed  claim  upon  goods  in  the  hands  of  a  depoei- 
tary,  he  must,  for  his  own  indemnity,  compel  the  claimants  to 
interplead,  (ff)  The  possession  of  the  depositary  is,  for  many  pur- 
poses, deemed  in  law  to  be  the  possession  of  the  depotjitor,  for  the 
better  security  of  his  right,  and  the  enlargement  of  his  remedies. 

The  depositary  is  bound  to  restore  the  deposit,  upon  demand, 
to  the  bailor,  from  whom  he  received  it,  unless  another 
*  person  appears  to  be  the  right  owner.  The  bailee  has  a  *  667 
good  defence  gainst  the  bailor,  if  the  bailor  had  no  valid 
title,  and  the  bailee  on  demand  delivers  the  goods  bailed  to  the 
rightful  owner,  (a)  He  ia  to  deliver  it  in  the  state  in  which  he 
received  it,  and  with  the  profits  or  increase  which  it  has  produced  ; 
and  if  he  fails  in  either  of  these  respects,  he  becomes  responsi- 
ble, (ft)  He  is  equally  so,  as  we  have  already  seen,  if  he  has  been 
wanting  in  fidelity,  or  in  that  ordinary  care  applicable  to  his 
situation,  character,  and  circumstances,  which  is  evidence  of  it. 
It  has  been  made  a  question,  whether  the  depositary  could  law* 
fully  restore  the  article  deposited  to  one  out  of  two  or  more  joint 
owners,  and  when  the  thing  was  incapable  of  partition.  Sir  Wil- 
liam Jones  (c)  refers  to  a  case  in  12  Hen.  TV.  18,  abridged  in 
Bro.  tit.  Bailment,  pi.  4,  where  it  was  held  that  one  joint  owner 
could  not  alone  bring  the  action  of  detinue  against  the  bailee  ; 

(c)  Thorp  i7.BiirUng,llJobni.  285;  Brownelli'.  M«DchMter,  1  Pick.  232;  T«ylOT 
V.  Plamer,  3  Maule  &  8.  662 ;  Rich  e.  Aldred,  6  Hod.  816. 

(a)  Ring  V.  Richudi,  6  Whnrton,  418. 

(b)  Pothler,  Contrftt  ie  Mkndat,  n.  68,  69 ;  PrA  ft  UMge,  n.  SI,  88, 73,  74 ;  Game 
V.  Hwvle,  Yetr.  60;  Cog^  n.  Bernard,  2  Ld.  Baym.  S09;  QrU  Code  of  LooUaiM, 
art.  2919. 

(r)  Smty  on  Bailment,  [(&]. 

28  lad.  167.    He  cannot  refnn  to  dellrer  ooljr  fnddentallr  beconm  aware  of  what 

monej'  dapoelted  with  him  to  the  credit  ia  intended,  he  cannot  vet  up  a  jot  leriiL 

of  tlie  plaintiff  on  tlie  ground  that  the  Gray  v.  Johneton,  L.  R.  S   H.  L.  1,  11, 

liaiiineDt  wai  fraudulent  ai  agunit  cred-  14. 

iton  of  the  bailor,  and  tlie  fraud  known  It  may  be  mentioned  here  Uiat  If  m 

to  the  plalntifl^  if  the  creditor!  hare  not  tMilee  couTert*  the  chattel,  an  acUon  of 

■noved.     Brown  v.  Thayer,  12  Qray,  1.  detinue  will  not  be  barred  until  the  itat- 

Bnt  It  aeenu  that  a  banker  may  refoie  to  ntoiy  time  after  a  dnnand  and  ref iwal  to 

pay  the  check  of  a  CQitomer, — an  eaeo-  dellTer  In  otdinaiy  comae,  althoDgh  the 

vtor  and  drawing  at  inch, — if  a  breach  bailor  might  have  twonght  trarer  imnw- 

of  tnut  ii  intended,  and  the  banker  U  dlatelyon  the  conTenlon.  and  the  itat- 

privy  to  the  intent ;  although,  tt  aeem*.  If  ntory  period   ha*  run   itnce  that  time. 

helinotintere«tedlntbetraniaction,and  Wilkinton  o.  Tertly,  L.  R.  6  C.  P.  206. 
TOL.n.-68  [817] 
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for  if  they  were  to  aae  sepaiately,  the  ooort  eould  not  know  to 
which  of  them  to  deliver  the  chattel.  The  Roman  law  (<f)  states 
the  case  of  a  bailment  of  a  sam  of  roooef  sealed  op  in  a  box,  and 
ooe  of  the  owuets  comes  to  demand  it.  In  that  case,  it  is  said, 
the  depositary  may  open  the  box,  and  take  out  his  proportion 
only,  and  deliver  it.  But  if  the  thing  deposited  cannot  be  divided, 
thea  it  is  declared  that  the  depositary  may  deliver  the  entire 
article  to  the  one  that  demands  it,  on  taking  security  from  him 
for  that  proportion  of  the  interest  in  the  article  which  does  not 
belong  to  him ;  and  if  he  refuses  to  give  the  security,  the  depcei- 
taiy  is  to  bring  the  article  into  court  This  implies  that  it  would 
not  be  safe  to  deliver  the  thing  to  one  alone  ;  and  the  rule  was 
correctly  laid  dovn  by  Sir  William  Jones.  If  the  persons  daim- 
iag  as  depositors  have  adverse  interests,  the  deposit  is  to  be  de- 
livered to  him  who  is  adjudged  to  have  the  right ;  and  it  cannot 
be  safely  delivered  until  the  adverse  interests  are  settled.  The 
claim  may  be  settled  at  law  in  the  action  of  detinue  in  which,  by 
the  process  oC  gamithment,  the  rival  claimant  is  brought  into  the 
suiL  But  a  more  convenient  and  extensive  remedy  is  afforded 
in  equity,  by  a  bill  of  interpleader,  which  may  be  applied  to  all 

CRsef  in  which  conflicting  claimants  of  the  same  debt  or 
*  568    duty  have  *  interfered,  and  apprised  the  depositary  of  their 

demand  upon  him  for  their  deposit,  (a)  And  in  the  case 
of  a  joint  bailment,  the  deposit  cannot  safely  be  restored  by  the 
bailee,  unleHB  all  the  proprietors  are  ready  to  receive  it,  or  one  of 
them  demands  it  with  the  consent  of  the  rest.  (6)  ^    The  deposi- 

[d]  Dig.  16.  8. 1.  M.  87. 

(a)  Mr.  Jmtice  Stor^  ujt,  that  irhere  the  pmrtin  claim  In  kbtolnlelv  Adretw 
ilghti,  not  founded  in  kny  [prirltyl  of  title,  or  mnj  common  contnct,  the  biilee  unrt 
defend  hlmwlf  u  veil  u  he  m»f,  tor  he  cannot  compel  mere  itntngen  to  inteipIeuL 
Comm.  on  Bailment*,  84,  S6, 2d  ed.  [f  IIO.J  Thli,  if  It  he  a  role  In  chancetr,  ia  a  de- 
fect fn  the  equitj  proceu  and  Jnrlidlction  jreacer  than  I  had  apprcIieDded.  Inttf. 
pleader  li  where  the  depoaitaiy  holdi  ai  depositary  merely,  and  tlie  dalim  an  midt 
ag^ntt  him  in  that  character  only.  The  plaintiff  mnit  not  be  under  any  liahOitiM 
to  dtlier  of  tlie  defendant*,  beyond  thou  vhlch  arite  from  (he  title  ta  tb«  pinpatty 
in  eonteat  I^ord  Cottenham,  to  Crawthay  e.  Thornton,  9  Hylne  A  Cr.  1,  IB,  and  la 
Hoggart  f.  CnCt*,  1  Cr.  &  Phil.  197. 

(t)  May  V.  Eiarrey,  13  B*«t,  IDT.  The  Code  Kapolecm  aayi,  that  tb«  depcaitaiT 
mnrt  not  give  np  the  thing  depoilted,  except  to  the  order  of  him  who  d^oaited  It; 
and  if  he  wlio  made  the  depottt  die*,  stid  there  be  Mrenl  helia,  it  mnat  be  jiebM  MB 

1  Brandon  v.  Scott,  7  EL  *  BL  384;  Hup«  *.  GodMU,  I,.  R.  fi  Q.  B.  433;  V 
L  J.  R.  a.  Q.  B.  16S. 
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tary  haa,  perhaps,  strictly  speaking,  no  property,  gene»l  or  spe- 
cial, in  the  article  deposited,  (c)  He  has  only  the  naked  custody 
or  possesMon,  and  he  cannot  use,  and  much  less  dispose  of,  the 
subject  without  the  express  or  presumed  permission  of  the  depos- 
itor, and  whether  the  case  will  or  will  not  warrant  the  presump- 
tion of  that  permission,  will  depend  upon  circumstances.  ((<)  But 
his  right  of  possession  gives  him  a  right  of  action,  if  his  posses- 
sion be  unlawfully  disturbed,  or  the  property  injured,  (e)  If  he 
sella  the  goods  deposited  for  a  particular  purpose,  in  breach  of  his 
trust,  the  bona  fide  purchaser,  without  notice,  is  not  protected 
against  the  real  owner.  (/)  The  same  reasonable  care  is  requi- 
site, in  the  case  of  goods  coming  to  one's  posseasioii  by  finding, 
as  in  the  case  of  a  gratuitous  deposit.  (27) 

to  titem  e«ch  ucordiiig  to  hb  tture  ud  portion ;  and  if  the  tUng  depodtad  eumot 
be  dWMed,  the  hein  miut  agree  among  thenuelTM  m  to  the  MceiTlng  It.  Ait.  1987, 
lasS.  The  Ci'vfl  Codes/' LoKutonahM  adopted  the  umeproTiBioiMi  art  2030,  3BSa: 
and  both  thow  codei  Iea*e  the  Inference  to  be  drawn,  that  if  the  thing  be  indiTklble, 
It  cannot  lafely  be  delivered  to  one  of  two  or  more  claimants,  wtthont  their  Joist 
agreement  on  conient.  See  also  Story'i  Comm.  B7-eO,  (H  114-116,]  a*  to  the  dn^ 
«f  the  depotitarj  in  retpect  to  dellTerjr  in  caiei  of  a  Joint  bailment 

(r)  Stoi;'*  Comm.  on  Bailment,  S  93. 

Id)  Dig.  10.  a  29 ;  Fotbler,  Traits  de  IMp6t,  d.  34 ;  Fiench  Code  aTil.  art  1030; 
Cade  of  Looliiatu,  art  SOU ;  8tor;'i  Comoi.  OT-W,  2d  ed  ISJ  89-93.] 

{<)  I»g.  la  &  IT ;  1  Bell'*  Corain.  367 ;  Booth  v.  Wilion.  1  B.  &  Aid.  GO ;  Hartop 
t.  Hoare,  3  Atk.  44 ;  1  Will.  6 ;  Lord  Coke,  lo  baack  r.  Clark,  3  Bolit  Sll ;  Storr'a 
Comm.  67,  [{  98  i]  Uoore  j>.  BoInnHin,  2  B.  &  Ad.  617.  See  I'n^,  686.  The  general 
rale  ii,  tliat  actual  and  lawful  poweuion  of  penonal  property  It  •nffldent  to  main- 
tain treepau  or  trover  againat  all  peieoai  except  the  kwfnl  owmr.  Arroorr  p. 
Delamirie,  1  Str.  606 1  Fiiher>.C^bb,6  Tt  622;  Oileti>.Gn>Tw,6  fiUgta  (ii.a.),rT; 
[Taadl  v.  Seaton,  28  Qratt  001 ;]  Snttoo  v.  Bock,  2  TaoDt  SOS ;  OnglitMi  d.  8ep- 
^ngt,  1  B.  ft  Ad.  241 ;  Btorr'a  Comm.  {{  08,  M.  In  HlUer  v.  Addt,  le  Wend.  836, 
it  waa  held,  after  a  teamed  diwnnion,  tiiat  replevla  would  lie  by  a  receiptor  <rf 
goode  taken  on  ezecation  against  a  mere  wrongdoer.  See,  !□  Story  on  Baiitnenta, 
93-90, 2d  ed.  [SS  124-136,]  an  InitrncUTe  digeit  of  the  Uw  In  the  New  England  3tatea, 
in  reapect  to  ttM  righta  of  the  partiea  In  the  caie  of  goodi  attached  by  public  afflcera, 
on  meane  proceM  for  debta,  and  bailed  to  khdo  third  penon,  to  be  forUicombig  npon 
demand,  or  Is  time  to  reipond  to  the  judgment  Thou^  the  bailee  hai  no  property 
whatever  In  the  good*,  and  bat  a  mere  naked  cnatody,  yet  Ifae  better  opinion  would 
teem  to  be  that  bla  poueaaion  li  a  mfficient  ground  for  a  init  againit  a  wrongdoer. 
It  hai  been  ao  decided  in  Kew  Hampahlre,  In  Poole  v.  Symoodt,  1  N.  H.  960,  and 
thU  i«  the  principle  in  the  caae  from  Wendell  Thayer  e.  Hutcblneon,  18  Vt  604, 
■.  p.  Tlie  b^lee,  lutving  a  ipecial  property,  lecoven  only  the  valne  of  hi*  special 
property  as  ag^nit  the  owner ;  but  the  value  of  the  wbola  property  ••  agabiat  a 
stnuger,  and  tlw  balance  beyond  the  special  property,  1»  biAAM  tot  the  gencnl 
owner.  White  v.  Webb,  16  Conn.  MS. 
(/)  Bee«<pni,S26L 

(g)  Doct  A  Stn.  DlaL  8,  c  38;  Lord  Coke,  in  Itaaek  w.  Cla^  S  Bnlst  812; 
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a.  Of  Ifaitdatam.  —  Mandate  is  when  one  undertakes,  without 
tecompeDBe,  to  do  some  act  for  another  in  respect  to  the  thing 
balled.  Id  the  case  of  a  deposit,  says  Mr.  Justice  Story,  (A)  the 
principal  object  of  the  parties  is  the  custody  of  the  thing,  and 
the  service  and  labor  accompanying  the  deposit  are  merely 
*569  accessorial.  In  tho  case  of  a  mandate,  the  labor  and  *  ser- 
vice are  the  principal  objects  of  the  parties,  and  the  thing 
is  merely  accessoriaL 

If  the  mandatary  undertakes  to  carry  the  article  from  one  place 
to  another,  he  is  responsible  only  for  gross  neglect,  or  a  breach  of 
good  faith.  But  if  be  undertakes  to  perform  gratuitously  some 
work  relating  to  it,  then,  in  that  case,  Sir  William  Jones  main- 
tains that  the  mandatary  is  bound  to  use  a  degree  of  diligence 
and  attention  suitable  to  the  undertaking,  and  adequate  to  the 
performance  of  it.  (a)  The  doctrine  declared  in  ShieRt  v.  Blade- 
bvme  (£)  is,  that  the  mandatary's  responsibility  is  not  greater  in 
the  latter  case  than  in  the  former,  unless  his  employment  implies 
competent  skill.  Mr.  Justice  Story  (c}  considers  that  Sir  William 
Jones  has  expressed  himself  inaccurately  on  this  point ;  and  he 
discusses  the  merits  of  the  distinction  with  great  force  and  accu- 
rate research.  It  is  admitted  by  Sir  William  Jones  that  a  bailee 
of  this  species  ought  regularly  to  be  answerable  only  for  a  -viola- 
tion of  good  faith ;  but  if  he  does  undertake  a  business  which 
requires  a  degree  of  diligence  and  attention  for  its  performance) 
that  diligence  ought  to  be  required  of  him,  unless  he  assumed  the 
task  at  the  pressing  solicitation  of  the  party  interested,  and  with- 
out any  pretensions  to  competency.  (<2) 

Storj'*  Corara.  dl-6e,  [jj  SS-ST]  Mr.  Juitlce  Btorj,  In  his  Comm.  od  BailmraiU,  {  83, 
3d  ed.,  cotiiiden  the  cue  of  goodi  or  chstleli  placed  on  the  land  of  uiDther,  hj  iin- 
ftToidkble  cainalty  or  necetait;.  *■  an  inrolnntary  depoilt,  and  that  the  ovner  of  tlie  , 
•rttdea,  In  a  caae  free  from  oegUgence  or  faalt  on  hli  part,  inaj  enler  and  take  then 
swaf ,  without  being  chargeable  in  tretpan.  See  tupra,  830 ;  and  alio  the  AiDerican 
Jnritt  for  Jannaiy,  1B89,  zz.,  when  the  aobject  I*  learnedly  examined.  (HcLeod 
D.  Jones,  106  Haia.  408.] 

(A)  8toi7'*  Comm.  108.  [i  140.] 

\a)  Jones  on  BallmenU,  40,  53.  In  Wflion  o.  Brett,  11  H.  &  W.  118,  It  wu 
declared  that  a  gratnltona  b^lee,  when  hii  profeMion  or  lEtaatian  it  inch  a«  to  ii>- 
ply  the  poaKMloo  of  competent  akill,  U  liable  for  neglect  to  use  It. 

(b)  1  H.  Bl.  168. 

(e)  StoTT'i  Conuii.  136-138,  ISS  174-1B8.1 

{d)  See  the  opinion  of  Judge  Porta,  of  Iionitiana,  referred  to  in  a  mbseqaeot  page, 
under  tMi  head,  in  faror  of  the  dlatlnctian  oiade  bj  Sir  William  Jonea. 
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A  distdnctioD  exists  between  nonfeaaaace  and  miiifeasance,  that 
is,  between  a  total  omissioii  to  an  act  which  one  grutuitouBl; 
promises  to  do,  and  a  culpable  negligence  in  the  execution  of  it 
It  is  conceded  in  the  English,  as  well  as  in  the  Roman  law,  that 
if  a  party  makes  a  gratuitous  engagement,  and  actually  enters 
upon  the  execution  of  the  business,  and  does  it  amiss,  through 
the  want  of  due  care,  by  which  damage  ensues  to  the 
other  party,  an  action  will  *  lie  for  tliis  miufeasance.  But  *  670 
Sir  William  Jones  contends,  that  by  the  English  law,  as 
veil  as  by  the  Roman  law,  an  action  will  lie  for  damage  occa- 
sioned by  the  non-performance  of  a  promise  to  become  a  manda- 
tary, though  the  promise  be  merely  gratuitous.  There  is  no 
doubt  that  Is  the  doctrine  of  the  civil  law ;  but  it  was  shown  by 
the  Supreme  Count  of  New  York,  in  Thome  v.  Deat,  (a)  *  that 
Sir  William  Jones  had  mistaken  some  of  the  ancient  English 
cases  OD  this  point,  and  that  the  uniform  current  of  the  deciuons, 
from  the  time  of  Henry  VII.  to  this  day,  led  to  the  ooncluiiion 
that  a  mandatary,  or  one  who  undertakes  to  do  an  act  for  another 
without  reward,  is  not  answerable  for  omitting  to  do  the  act,  and 
is  only  respon^ble  when  he  attempts  to  do  it,  and  does  it  amiss. 
In  other  words,  he  is  responsible'  for  a  misfeasance,  bat  not  toj  a 
nonfeasance,  even  though  special  damages  be  averred. 

In  the  great  case  of  Coggt  t.  Bernard,  the  defendant  undertook, 
^rotu,  to  cany  several  hogsheads  of  brandy  from  one  cellar  and 
deposit  them  in  another ;  and  he  did  it  so  negligently  and  improvi- 
dently,  that  one  of  the  casks  was  staved  and  the  brandy  lost. 
The  K.  B.  held  that  the  defendant  was  answerable  for  the  dam- 
age, on  the  ground  of  his  neglect  and  carelessness,  though  he  was 
not  a  common  carrier,  and  though  he  was  to  have  nothing  for  bis 
trouble.  If  the  mischief  had  happened  by  any  person  who  had 
met  t^  eart  in  the  street,  the  bailee  would  not  have  been  charge- 
able ;  but  the  neglect  or  want  of  ordinary  care  in  that  case  was  a 
breaoh  of  trust ;  and  a  breach  of  trust,  undertaken  Toluntarily, 

(a)  4  John*.  U;  E1k«  t>.  Outward,  6  T.  a  143,  B.  r. 

1  Tbg  dUBcnltjr  of  the  early  cuet  wai  wu  not  a  coutdentlon ;  and  thli  was  the 

how  an  action  of  tmpatt  on  the  case  could  oriBinil  difflenlty  in  the  way  of  the  action 

be  broQgbt  for  a  nonfeaMQCe.     ThJi  dif-  of  auompdt,  ai  a  branch  of  the  action  on 

fleahj,  baaed  on  the  want  of  analogy  be-  the  cace.     Coniiderntlon  Ii  oot  adverted 

twaen  a  oonfeaMnce  and  a  treipau.  wat  to  In  the  earlier  ciiei.    6e«  a  further  dU- 

•■  great  vben  tbere  wai  a*  when  there  cuMion,  B  Am.  Law  Rev.  48  <(  «sf. 
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IB  a  good  ground  of  sedan.  Lord  Holt  admitted,  that  if  the 
agreement  had  been  execotory,  or  to  cany  tlie  brandj  at  a  fatme 
time,  the  defendant  voald  not  hare  been  bound  to  caizy  it ;  but 
in  the  case  before  him,  the  defendant  had  actnallj  entered 
*571  apon  the  execntiou  of  the  tnust,  and  'havii^  done  so,  he 
was  bound  to  use  a  degrep  of  diligence  and  aUention  ade- 
quate to  the  performance  of  his  undertaldi^.  (a) 

The  case  of  £ltet  t.  GaUeard  (A)  is  a  dedaioo  of  the  K.  B.  to 
the  same  point.  It  was  decided  upon  the  doctrine  of  Co^t  t. 
Bernard,  and  of  the  ancient  authorities  referred  to  by  the  coart 
in  that  case.  The  court  rect^niied  the  jostneas  of  the  distinctioD, 
that  if  a  party  undertakes  to  perform  a  work,  and  proceeds  to  the 
employment,  he  makes  himself  liable  for  any  misfeasance  in  the 
coarse  of  that  work.  But  if  he  undertakes  without  con»detatioa, 
and  does  not  proceed  on  the  work,  do  action  wiU  lie  ^^ainst  him 
for  the  nonfeasance,  unless  it  be  in  special  cases,  as  in  the  oae 
of  a  common  carrier,  porter,  ferryman,  farrier,  or  innkeeper,  who 
are  bound,  from  their  situations  in  life,  to  perform  the  work  ten- 
dered to  them,  or  the  employment  assumed  by  them. 

A  bailee,  who  actd  gratuitously,  in  a  case  in  which  neither  his 
situation  nor  employment  necessarily  implied  any  particular 
knowledge  or  professional  skill,  is  held  to  be  responsible  only 
for  bad  faith  or  gross  negligence,  (e)  Thus,  where  a  geneial 
merchant  undertook,  voluntarily,  and  without  reward,  and  upon 
request,  to  enter  a  parcel  of  goods  for  another,  tt^tber  with  a 
parcel  of  his  own  of  the  same  sort,  at  the  custom-bouse,  for 
exportation,  and  he  made  an  entry  under  a  wiong  denomination, 
whereby  both  parcels  were  seized  ;  it  was  held  that  he  was  not 
liable  for  the  loss,  inasmuch  as  he  took  the  same  care  of  the  goods 
of  his  &iend  as  of  his  own,  and  had  not  any  reward  for  his  under- 
taking; and   he  was  not  of  a  profession  or  employment   that 

(a)  Beoeirlng  a  letter  to  d^rcr,  or  moneT  to  p>7,  or  ■  note  by  ft  bank  (o  eolkct, 
and  bj'  twgligeDce  omittiDK  to  peiform  tbe  troi^  the  BuaitMrj,  though  acthig  gn- 
tiiltondf,  becomci  re^Kindble  for  duMige*  leanlting  from  hti  negUgence.  Tbe  de- 
liTeiy  mnd  recdpt  of  the  letter,  money,  or  note  neatn  a  inffldent  conuderUkm  to 
•npport  tbe  coatnict,  and  n  a  part  eiecntion  of  It.  Dnralord  v.  Fatt«moo,  T  Hutta 
(I:a),4(»;  ShIDibcer  e.  Glyn,  2  H.  *  V.  146;  Stoty  oa  BafiaeiiU,  ISl-lM^  Id cd. 
(H  tTO-lTZ]     [Bat  Me  6  Am.  Iaw  Ber.  47.] 

(fr)  6  T.  R.  14S. 

H  Doonaanv.  Jeiikbw,SAd.ABL2e8iBMrdrieev.  IUcbudMa.Il  WeBd.»: 
Stoiy  vm  BailmeBta,  3  174. 
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necessarily  implied  skill  in  what  ha  undertook,  (i)  The  defend- 
aut  in  that  case  acted  with  good  faith,  and  tliat  was  all  that  oould 
be  required.  The  ca«e  would  have  been  different  if  a  ship  broker, 
or  a  clerk  in  the  oautoin-bouse,  had  undertaken  to  enter  the  goodm, 
because  their  situation  and  employment  would  necesaarily 
imply  *  a  competent  degree  of  knowledge  in  making  such  *  572 
entries.  So,  if  a  surgeon  slfbuld  undertake,  gratu,  to 
attend  a  wounded  person,  and  should  treat  him  improperly,  he 
would  he  liable  for  improper  treatment,  because  hia  profession 
implied  skill  in  sui^ery.  If,  however,  the  busineas  to  be  trans- 
acted presupposes  the  exercise  of  a  particular  kind  of  knowledge, 
and  a  person  accepts  the  office  of  mandatary,  totally  ignorant  of 
the  subject,  then  it  has  been  said  that  he  cannot  ezcuae  himself 
on  the  ground  that  he  dischai^ed  his  trust  with  fidelity  and  care. 
A  lawyer,  who  would  undertake  to  perform  the  duties  of  a  physi- 
cian; a  physician,  who  would  become  an  agent  to  carry  on  a  suit 
at  law ;  a  bricklayer,  who  would  propose  to  repair  a  ship,  or  a 
landsman  to  navigate  a  vessel,  are  cited  as  examples  to  illustrate 
the  distinction.  But  if  the  agent  has  the  qualifications  necessary 
for  the  discharge  of  the  ordinary  duties  of  the  trust  imposed,  it  is 
sufficient  to  exempt  him  from  responsibility  for  errors  into  which 
a  man  of  ordinary  prudence  might  have  fallen,  (a)  It  is  a  little 
difficult  to  recoucile  the  opinions  on  this  point  of  a  gratuitous 
undertaking  to  do  some  business  for  anotJier ;  hut  the  case  <tf 
ShUllt  V.  Blaold>ume  contains  the  most  authoritative  declaration 
of  the  law,  in  favor  of  the  more  limited  responsibility  of  the 
bailee.  There  are,  however,  a  number  of  instances  in  which 
such  a  mandatary  becomes  liable  for  want  of  due  care  and  atten- 
tion. (()     Thus,  it  has  been  held  to  be  an  act  of  n^ligence  euf- 

{d)  8hialli  D.  Blackburne,  1  H.  Bl.  ICS. 

(a)  Poner,  J.,  tn  Fercj  e.  MilUudno,  20  Mkitin  (Ia),  TT.  Mr.  Juilic«  Porter 
diuenU  from  the  more  KTere  doctrines  of  Pothier,  in  hit  TraJl^  dn  Uandst,  n.  48, 
on  IhU  point,  nnd  he  U  deemed  \tj  Mr.  Jnttice  Storj  to  hftve  combktwl,  with  entira 
■QcceH,  the  doctrioei  of  Potbier. 

(&)  The  bett  general  test,  tt,jt  Mr.  Justice  Slorj  (Comm,  on  Biaimant,  18T,  3d  ed. 
[j  1S6],)  i«  to  coDiider  whether  the  mKiidatMT  hu  omitted  that  care  wbioh  baileea 
without  hire,  or  of  common  prudence,  are  accnitoniBd  to  take  of  property  of  that 
dMcription.  The  caut  pnt  br  Sir  William  Jonea  and  Lord  SCawell,  Jonei  on  Bidl- 
Dtent,  m.  the  cue  of  Rendaber^,  8  C.  Bob.  143, 156,  and  the  caw  of  Tracy  t.  Wood, 
decided  before  Hr.  Juilice  Story,  8  Mason,  1S3,  are  strildng  Illiutrations  of  the  idee 
and  difficult  line  of  distinction  between  what  U  and  what  is  not  snfflcient  diligence 
In  the  bailee  under  the  circonutancei. 
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ficient  to  render  a  gratuitoog  bailee  responsible,  for  him  to  have 
turned  a  borse,  after  dark,  into  a  dangerous  pasture,  to  which  he 
waa  unaccustomed,  and  by  which  means  the  loas  of  the  horee 
ensued,  (c)  So  if  a  mandatary  undertakes  speciallj  to  do*the 
work,  he  may,  like  a  depomtaiy,  be  answerable  for  cai>naltieB; 
and  if  he  BpoutaneODflly  and  ofiGciouiily  ofEera  to  do  the  act,  he 

may  be  responsible  beyond  the  otuse  of  gross  negl^ence, 
*  678    and  be  held  *  to  answer  for  slight  neglect,  (a)     There  is 

reason,  however,  to  believe  that  this  head  of  maadatmiL, 
in  (be  Essay  on  Btulmeut,  was  not  examined  with  perfect  accu- 
racy, and  espedally  when  the  distinguished  author  undertook  to 
prove  from  the  English  law,  what  he  certdnly  failed  to  show, 
that  an  action  lay  for  the  nonfeasance  in  promising  to  do  a  thing 
giatuitoudiy,  and  omitting  alt<^etber  to  do  it.  The  civil  law  did 
undoubtedly  contun  such  a  principle ;  and  Fothier,  in  his  elab- 
orate treatise  on  the  contract  of  mandatum,  (A)  adopts  the  power- 
ful reasoning  and  very  sound  maxims  of  the  civil  law  on  the 
subject  of  the  reeponsibility  of  the  mandatary,  (e)  But  the  E^- 
lish  law,  as  has  been  abandantly  shown  bom  the  oases  already 
referred  to,  never  carried  the  liability  of  the  mandatary  to  the 
same  extent.  He  is  bound  to  account  for  the  due  performance 
of  the  trust  he  assumes,  upon  the  principles  already  stated  ;  and 
if  the  bailor  sustains  dam^es  by  his  fraud,  or  gross  negligence, 
or  misuser,  he  must  answer  for  the  same,  (d)  On  the  other 
hand,  if  the  mandatary  bestows  the  requisite  care  and  diiigeuoe, 
he  is  justly  entitled  to  indemnity  against  his  necessary  expenses 
and  necessary  incidental  contracts ;  and  so  if  he  sustains  loss  and 
injury  in  the  execution  of  the  trust,  and  of  which  the  service  was 
the  cause,  the  bailor  ought  to  indemnify  him,  upon  priuciples  of 
moral,  if  not  of  legal  obligation,  (e) 

3.  Of  Commodatiuii.  —  This  is  a  bailment  or  loan  of  an  article 
for  a  certMn  time  to  be  used  by  the  borrower  without  paying  for 
the  use.    This  loan  for  use  is  to  be  distinguished  from  a  loan  for 

(«)  Booth  r.  Wibon.  1  B.  b  Aid.  50. 

(a)  Jonet  on  Bailment,  41,  48,  04;  vid^  nipm,  666. 

lb)  TkIM  du  Contru  de  Uandat 

(ej  8«e  Dig.  17.  tlL  1,  and  Init  8,  Hi.  27,  and  Code  4,  tit.  86,  on  the  ooatnct  of 


{d)  Pothler,  b.  t  n.  81-60. 

{t)  Pothier,  ContnddeMudst,ii.68-42;  Slorj't  Comm,  142-146,  Sd  ed.  Kf  m- 

aoi] 
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coDsumptioD,  or  the  mtituum  of  the  Roman  law.  The  latter  waa 
the  loan  of  com,  wine,  oil,  and  other  things  that  might  be  valued 
bj  weight  or  measure,  and  the  property  waa  transferred.  The 
nilue  only  was  to  be  returned  in  property  of  the  same  kind,  and 
the  borrower  waa  to  bear  the  loaa  of  them,  even  if  destroyed  by 
inevitable  accident  (/)  In  the  case  of  the  eommodatumt  or  loan 
for  use,  as  a  horse,  carri^e,  or  book,  the  same  identical 
article  or  thing  is  to  be  returned,  *  and  in  as  good  a  plight  *  574 
as  it  was  when  it  was  first  delivered,  subject,  however,  to 
the  deterioration  ariung  from  the  ordinary  and  reasonable  use  of 
the  loan,  and  which  detetioratiou  the  lender  is  to  bear,  (a}  The 
borrower  has  no  special  property  in  the  thing  loaned,  though  his 
possession  is  sufficient  for  him  to  protect  it  by  an  action  of  tres- 
pass against  a  wrongdoer.  (&)  The  Roman  and  the  English  law 
coincide  in  respect  to  the  conclusions  on  this  bead.  The  bor- 
rower cannot  apply  the  thing  borrowed  to  any  other  than  the 
very  purpose  for  which  it  was  borrowed ;  (c)  nor  permit  any 
other  person  to  use  the  thing  loaned,  for  such  a  gratuitous  loan 
is  strictly  a  personal  favor ;  (d)  nor  keep  it  beyond  the  time 
limited ;  (e)  nor  detun  it  as  a  pledge  for  any  demand  he  may 
otherwise  have  against  the  bailor.  (/)  If  the  article  perish,  or 
be  lost  or  injured  by  theft,  accident,  or  casualties,  which  could  not 
be  foreseen  and  guarded  against,  or  by  the  wear  and  tear  of  the 
article  in  the  reasonable  use  of  it,  without  any  blame  or  n^lect 
imputable  to  the  borrower,  the  owner  must  abide  the  losa  (^) 
The  owner  cannot  require  greater  care  on  the  part  of  the  bor- 

(/)  Init.8.16;  Mg.  12,1.2.  1;  idem,  44.7.L2;  Pothier,  Prft  a  Uwgo.  n.  lOj 
8tor7  on  BaUmeat,  193.  IM,  2d  ed.  [J  283.] 

(a)  Dig.  13.  6.  10  &  23 ;  Pothier.  Pi^t  *  Uiage,  n.  S9 ;  Stoir'i  Comin.  [{  860.] 

(h)  BurtoQ  B.  Hughei,  2  Bing.  178 ;  Hnrd  t..  We»l,  7  Cowen.  762. 

(c)  IMB.47.a.«i  Pothier,  THIW  do  Prtt  a  UMge.  n.  20-22;  Id.  n.  SB.  60;  Lord 
Holt,iu  Coggi  B.  Bernird,  a  U.R»yin.915i  Wheelock  r.  WheelwrigHB  fcUw-lMf 
SIoit'*  Comm.  ISl,  162. 2d  ed.  [if  232, 283.] 

id)  Bringloe  o.  Honice,  1  Mod.  210 ;  Stoiy't  Comm.  161, 2d  ed.  [J)  2S4, 3SG.) 

(«)  8Uif*  Comm.  179,  If  257] 

(/)  Code,  <.  aa  4 ;  Pothier,  Prft  •  Dwgp,  n,  44. 

(^)  Intt.  8.  15.  2 ;  Dig.  18.  &  20;  Id.  44.  7.  1.4;  Pothter,  PiA  atlMge,  n.  86.  68; 
Bell'*  Comm.  1.  266;  No;'i  Hulmi,  01,  c.  48;  Jones  on  Bailment,  64, 66.  If  the 
thing  be  not  retnnied  on  a  loin  to  nte,  the  harden  of  proof  nstuially  and  jnatly  Ilea 
with  the  hoTTower  to  account  tatiifactorily  for  the  loM,  or  pay  the  valoe.  Pothier, 
Tz^lti  da  Prdt  a  Uiage,  n.  40 ;  lb.  de«  Ohltg.  n.  620.  If  the  article,  a  tiane.  Jar 
MitaMw,  peridi  throngb  neglect  or  Imprudent  conduct,  the  borrower  mart  paj  Uw 
Taln«.    Biblett  >.  White,  7  U.  258. 
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rower  than  be  had  a  right  to  presume  the  borrower  wu  capable 
of  beetowing.  If  a  spirited  borne  be  leot  to  a  raw  yoatb,  and  tbe 
owner  knew  him  to  be  such,  tbe  uit'oum^pection  of  an  expeiienced 
rider  cannot  be  required ;  aud  wliat  would  be  neglect  in  the  one, 
would  not  be  60  in  the  other,  (h)  ^ 

Pothier  eays,  that  the  borrower  is  bound  to  bestow  on  the 

preservation  of  the  thing  borrowed,  not  merely  ordinaiyi 
*  675    *  but  the  greatest  care ;  and  that  he  is  responsible,  not 

merely  for  ttlight,  but  for  the  slightest  neglect.  This  was 
the  doctrine  of  the  civil  law.  And  ao  tbe  law  was  also  declared 
by  Lord  Holt,  in  Coggi  v,  Bernard;  and  the  reason  is,  that  this  is 
a  loan  made  gratuitously  for  the  sole  benefit  of  the  borrower,  (a) 
What  is  due  diligence  or  neglect  will  depend  upon  the  drcum- 
atanoes  of  the  parlioular  case,  and  the  nature  of  the  article 
loaned,  and  the  chaiacter  and  employment  of  the  borrower.  He 
is  not  liable  for  tbe  loss  of  a  thing  from  the  wrongful  act  of  a 
third  person  which  he  could  not  foresee  or  prevent,  nor  from 
external  and  irresistible  violence ;  as  if  he  hires  a  horse  for  a 
journey,  and  he  he  robbed  of  the  horse,  without  any  n^lect  or 
imprudence  on  Iiis  part.  (&)  If,  however,  his  house  should  be 
destroyed  by  fire,  and  be  saved  his  own  goods,  and  was  not  able 
to  save  the  artacles  borrowed,  without  abandoaing  his  own  goods; 
in  that  case  be  must  pay  tbe  loss,  because  be  had  less  care  of  the 
article  borrowed  than  for  his  own  property,  and  gave  the  prefer- 
ence  to  his  own.  (<;)    But  if  his  own  goods  ware  more  valuable 

(A)  JonM  on  Bdlment,  66 ;  Pothier,  Traits  da  Pr^C  &  Casge,  n.  [19.] 

(a)  TAg.ii.T.H;  Fothier,  Tr&tt^  du  Pr^t  a  Uisge,  11.46-56;  2  Ld.IU7m.nS; 
BtOTj't  Comm.  lOi,  2d  ed.  [S  238.)  S(«  aUo  Lord  Suir*!  Iiutilulei  of  the  Sootd 
Law,  1  Init.  1. 11. 9,  and  which,  m  Mr.  Justice  Stor;  obMrrn,  includes  tli^  labttance 
of  the  rales  concerning  the  degrees  of  diligence  doe  from  the  bailee. 

(i)  Dig.  18.  a.  19 ;  Pothier,  Trail*  du  Prtt  a  Dwge,  n.  38,  66,  X. 

(«)  Pothier,  Trait*  da  Pi^t  a  Usago,  n.  66.  This  1*  the  nile  adopted  Id  the  Codi 
Kapoleon,  art.  18£a. 

1  ifulaal  Duties.  — The  duties  of  the  with  referenc*  to  tlie  nse  for  which  h« 

borrower  and  lender  are  in  some  degree  knows  the  loan  Is  accepted,  of  which  ha 

coiTelatiTe ;    and  as  the  borrower  la  r^  is  aware,  and  owing  to  which  directlj  tbe 

sponsible  for  neftligence,  for  inlsiue,foT  borrower  U  Injured.    Blakemarer-Biiatiil 

gross  want  of  skill  in  the  nse,  abore  all,  &  E.  B.  Co.,  B  El.  &  Bl.  1086^  1061.    But 

for  anjthing  which  may  be  quallfled  aa  if  the  lender  did  not  know  of  tbe  dw- 

legal  fraud,  so,  cm  the  other  hand,  as  the  feet,  he  wfll  not  be  liable.    UacCarthr  «. 

lender  lends  for  beneficial  use,  he  must  Toimg,  6  Horiat.  ft  N.  8S9 ;  ct.  400^  n.  t, 

be  responsible  for  defects  in  the  chattel,  ad/, 
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thaa  the  artioles  borrowed,  and  both  could  not  be  eared,  was  the 
borrower  bound  in  that  case  to  prefer  the  less  valuable  articles 
boiTOwed  ?  Pothier  admits  this  to  be  a  question  of  some  diflQ- 
oolty  ;  but  he  concludes  that  the  borrower  mast  answer  for  the 
loss,  because  he  was  not  limited  to  bestow  only  the  same  care  of 
the  borrowed  articles  as  of  his  own  ;  be  was  bound  to  bestow  the 
ezaotest  diligence  in  the  preserration  of  it,  and  nothing  will 
excuse  him  but  m  tnt^or,  or  inevitable  accident,  {d) 
The  borrower  is  also  responsible  *  for  the  loss  of  the  article  *  570 
even  hj  vi»  major,  when  the  accident  has  been  owing  to 
his  own  imprudence ;  as  if  he  borrows  a  horse  to  ride,  and  he 
quits  the  ordinary  and  safe  road,  or  goes  at  a  dangerous  hour  of 
the  night,  and  is  beset  by  robbers  and  loses  the  horse,  he  ia 
liable,  (a)  He  ia  liable,  also,  for  inevitable  accident,  iX  he  had 
borrowed  a  horse  of  his  &iend  in  order  to  save  hia  own,  and  con- 
cealed from  his  friend  that  he  had  oue  ot  his  own  equally  proper 
for  the  occasion ;  as  if  a  peison  borrowed  from  his  &iend  a  oavalty 
horse,  to  use  in  battle,  and  concealed  from  him  that  he  bad  one 
of  bis  own,  and  the  borrowed  horse  should  be  killed,  he  must  pay 
for  it,  for  this  was  a  deceit  practised  upon  the  lender  {  and  noth- 
ing would  exempt  him  from  this  responsibility  but  the  fact  that 
he  had  previously  discloeed  to  his  Meod  the  truth  of  the  case, 
and  his  disinolination  to  hazard  his  own  horse.  (&)  The  bor^ 
rower  is  also  responsible  for  loss  by  inevitable  accident,  if  he  has 
detained  the  article  borrowed  beyond  the  time  he  ought  to  have 
returned  it ;  for  the  loss  is  then  to  be  presumed  to  have  arisen 
from  his  breach  of  duty,  (c)  If,  in  the  mean  time,  the  lender  has 
been  put  to  expense  from  the  want  of  the  article  borrowed,  there 

(if)  tb.  n.  Ga  Mr.  Jutlce  Story  (Stoiy'*  Comm.  169-tTG  [{{  24fi-aGl])  qnntloiu 
tba  MUdltf  ot  Pothier'i  conclutiaD  In  thii  cue,  though  It  be  backed  by  the  potltlra 
tezt  of  the  urii  law.  The  reuoning  In  Pothier  1«  rather  reflned  and  artifldat,  and  the 
plain  eommoD  lenie  and  jnitlcs  ot  the  caie,  and  the  monl  feellngi  and  Initiiicu  «hich 
ariae  ont  of  it,  would  dictate  that  the  moit  vatnable  article*  be  flrtt  inacclied  from 
the  flame*,  wiien  a  choice  wa«  preaented.  If,  howcTer,  the  diflerence  in  value  between 
hii  aim  article  and  the  one  borrowed  be  not  broadly  imd  dlitlnctly  marked.  It  li 
■afett  and  nuwt  politic  to  adhere  to  the  rule  of  tbe  dTiliane  (which  i«  adopted  In  th« 
Code  Napoleon,  art  1882,  and  Code  of  Louiiiana,  art  381T),  In  order  to  guard  againtt 
ttM  DOglMtt  and  temptatlona  which  ««lf-lnterMt  might  inggeab 

(a)  Pothier,  Tralttf  dn  Prrft  a  Uaaie,  d.  67. 

{i)  Pothier,  lb.  n.  69. 

(c)  lb.  n.  60;  Jonee  <n  Bailmas^  TO;  ftwHih  C^ode  a*U,  art.  1881;  Code  erf 
LotdaUna,  an  287a 
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are  opinions  that  the  borrower  is  bound  to  indemiufy  him  for  such 
expenses.  But  if  tho  boiiower  was  not  in  de&olt  in  retuning 
the  article,  the  better  reason  and  equal  authority  would  exempt 
him  from  that  respoutiibility.  (d) 

The  ordinary  expenses  attendant  on  the  thing  loaned  gratui- 
tously are  borne  by  the  borrower  j  bat  if  the  expenses 
*  677  *  were  extraordinary,  and  arose  from  the  inherent  infirmity 
of  the  thing,  or  were  requisite  for  its  preservation  without 
any  neglect  on  the  part  of  the  borrower,  the  lender  must  bear 
them,  and  the  borrower  has  a  lien  on  the  article  for  his  reim- 
bui'sement  of  such  extraordinary  expenses,  (a) 

I  have  taken  these  explanationB  of  the  degrees  of  reqxinEdbili^, 
in  the  case  of  a  borrower  for  use  without  reward,  principally  from 
Fothier.  In  Coggt  v.  Bernard^  (£)  Lord  C.  J.  Holt  lays  down 
the  same  rule  praoisely ;  and  he  took  them  from  Bracton,  who 
borrowed  them  from  the  civil  law,  die  great  fountain  from 
whence  all  the  valuable  principles  on  the  subject  of  these  various 
kinds  of  bailments  have  been  extracted.  It  was  reserved,  how- 
ever, for  Fothier  to  methodize,  vindicate,  and  illustrate  those 
principles  by  a  clearness  of  snalysis  and  of  illustration  which  is 
admirable  ;  and  to  shed  l^ht  and  lustre,  by  means  of  his  chaste 
style  and  elegant  taste,  upon  this  branch  of  the  science  of  juris- 
prudence. 

4.  Of  PladflBg.  —  This  was  a  bailment  or  delivery  of  goods  by 
a  debtor  to  his  creditor,  to  be  kept  till  the  debt  be  dischai^^  ; 
or,  to  use  the  more  comprehensive  definition  of  Mr.  Justice 
Story,  (e)  it  is  a  bailment  of  personal  property,  as  security  for 
some  debt  or  engagement.  All  kinds  of  personal  property  that 
are  vested  and  tangible,  and  also  negotiable  paper,  may  be  the 
subject  of  pledge  ;  and  choses  in  action,  resting  on  written  con- 
tract, may  be  assigned  in  pledge.  ((2)    A  pawn  or  pledge  is  the 

Id)  Fothier.  n.  5fi ;  Stoir's  Comm.  S  267. 

{a)  Dig.  13.  6.  18.  2;  Fothier,  Trmit^  du  Prtft  k  DMtge,  n.  81,  83,  68;  Stdqr^i 
Comro.  179,  ISa,  187, 2d  «d.  [{{  260,  272,  278.]     [See  6S6,  n.  1 1  Edw.  on  B.  IQ8.| 

{b)  3  Ld.  RayiD.  909.  (c)  Storj'*  Connn.  g  286. 

(</)  H'Leftn  «.  Walker.  10  Johnt.iTl;  BoberU  r.  Wyttt,  S  Ttmnt  868;  Jarrli 
V.  Bogon.  13  Man.  106 ;  BtOTT'i  Coram.  196,  199,  2d  ed.  [f  290 ;]  8  Bell'i  Comm.  84. 
The  uiigDment  of  ihuet  In  jointttock  companiea,  Biicfa  u  buiki  utd  nilroid  eorpoi«' 
Hon*,  by  wij  at  pledge  or  fecurltj'  for  moDeTi  loaned  or  adrancei  made,  li  tunally 
•ttected  bj  deliTerj  of  the  oertiflcatB  of  the  companj  for  die  iham  giTen  to  the  bor- 
tover,  with  a  power  of  attomej  la  Uie  letidei  to  nuke  the  actoal  traiuf  er  on  (be  booki 
[828] 
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pignori  aeeeptum  of  the  civil  law ;  and,  acoording  to  that  law,  the 
possession  of  the  pledge  (^pigmu^  passed  to  the  creditor ; 
but  the  possesaion  of  the  thing  hypothecated  *  (hypothecay  •  578 
did  not.  (o)  The  pawnee  ia  bound  to  take  ordinary  care, 
and  is  auBwerable  only  for  ordinary  neglect ;  for  the  bailment 
is  beneficial  to  both  the  debtor  and  creditor.  This  is  the  rule 
of  the  civil  law  and  of  continental  Europe,  as  well  as  the  rule  of 
the  English  law.  (Vy  The  pawnee  is  secure  in  the  payment  of 
his  debt;  and  the  pawnor  is  enabled  thereby  to  procure  credit. 
Lord  Holt,  in  Oogga  v.  Bernard,  gives  a  clear  and  excellent  sum- 
mary of  the  English  law  on  this  species  of  bailment.  The  paw- 
nee, upon  delivery,  has  a  special  property  in  the  goods  pawned ; 
and  if  they  be  such  as  to  be  injured  by  use,  as  clothes  or  linen, 
for  instance,  then  the  pawnee  cannot  use  them.  But  if  they  be 
such  as  not  to  be  the  worse  for  use,  as  jewels,  earrings,  or  brace- 
lets, pawned  to  a  lady,  she  to  whom  they  are  pawned  may  use 
them,  though  the  use  is  at  her  peril,  because  she  is  at  no  charge 
in  keeping  the  pawn,  (c)  She  will  be  responsible  in  every  event 
for  the  loss  or  damage  which  may  happen  while  she  is  using  the 
jewels.  If  the  pawn  be  of  such  a  nature  as  to  be  a  charge  upon 
the  pawnee,  as  a  horse  or  cow,  he  may  in  that  case  use  the  pawn  in 
a  reasonable  manner.    He  may  ride  the  horse  moderately,  and 

of  the  companj.  The  actual  tranifer  tifreqneutlj  pottponed  or  omitted,  but  the  traiw- 
fer,  or,  at  leagC,  notice  to  the  company  of  the  right,  ti  deemed  requisite  to  the  com- 
plete efficatj'  of  the  •ecurlt]',  otherwise  a  tianafer  of  the  sham  by  the  borrower,  on 
the  boolii  of  the  company,  to  a  ft<>na,;li&  parchaier,  &&,  if  permitted,  might  enibarntM, 
U  it  did  not  ifMoy,  the  wcnritj,  inaimuch  aa  the  original  iharebolder  would  appear, 
on  tlie  books,  to  be  the  reputed  and  true  owner.  In  England,  the  actual  tranifer,  or, 
in  lieu  of  it,  formal  notia  to  the  company  by  the  lender,  of  tlie  aasignment  of  the 
(ham  to  him  in  pledge,  li  deemed  requiilie,  under  their  bankrupt  laws,  in  order  to 
deveat  the  reputed  ownenhip  in  the  debtor,  aa  ag^nit  hit  aatigneei  in  bankruptcy,  in 
case  he  ahould  become  bankrupt  before  any  actual  trantfer  was  made.  Tiw  point 
1«  well  considered  and  diacuased  in  the  Law  Magazine,  LtHidou,  May,  1838,  art  8 
[xix.  380],  and  the  nnmerooi  recent  anthorltie*  tn  lupport  of  the  tiotice  are  there 
referred  to.    [See  lU.  80,  n.  8,  orf  /. .-  pat,  581,  n.  1.] 

(a)  Dig.  13.  7.  ft  2 ;  Intt.  4.  8.  7.  See  further,  mfra,  Ir.  188,  on  the  diitlDctioil 
between  a  pledge  and  a  mortgage  of  good*. 

(b)  Dig.  13.  e.  6.  2 ;  ib.  13.  7.  14 ;  Hrinwx!.  I^iid.  la  6,  kc.  117,  118,  t.  2T1 ; 
Pothler,  Traits  da  Contrat  de  NanUaMDWDt,  n.  32,  83,  84;  Bractoo,  99,  b;  Lord 
Holt,  In  Cogg*  0.  Bernard,  3  Ld.  Rayn.  916  i  SUMy'a  Comm.  323,  [f  8S2] ;  1  Betl'a 
Comm.  468. 

{t)  This  fi  )o  iaid  by  Lord  Holt,  hi  Coggi  v.  Bernard,  B  Ld.  Raym.  917,  and 
repeated  by  Sir  William  Jonea ;  but  Hr.  Justice  Story,  in  bit  Commentariea,  321, 
2S,  [g  S80,J  donbU  tfaa  light  of  the  pawnee  to  ate  tiie  jewelt. 
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milk  the  cow  regularly,  as  if  be  were  the  owner ;  and  if  he  derives 
any  profit  from  the  pledge,  he  must  apply  those  profita  towardB 
his  debt.  ((2)  The  common  law  requirea  the  pawnee  or  pledge 
to  account  for  all  the  income,  increase,  profits,  and  adraotf^es 
derived  by  him  from  the  pledge,  in  all  cases  where  such  an 
account  iti  within  the  scope  of  the  engagement,  after 
*  579  deducting  *  his  necessary  charges  and  expenses,  (a)  It 
is  reasonable  that  these  charges  and  expenses  should  be 
deducted  from  the  profits  of  the  pledge  ;  and  even  extraordinary 
expenses  necessarily  incurred  by  the  pawnee  for  the  preservation 
of  the  pledge,  and  without  his  default,  ought  to  be  borne  by  the 
pledgor  i  and  Fothier  (£)  considers  this  obligation  to  be  implied 
in  the  contract  of  bailment,  and  it  is  the  rule  in  the  French  and 
Louiaianian  codes,  (e) 

In  general,  the  law  requires  Dothii^  extraordinary  of  the 
pawnee,  but  only  that  he  shall  take  ordinary  care  of  the  goods  ; 
and  if  they  should  then  happen  to  be  lost,  he  may,  notwith- 
standing, resort  to  the  pawnor  for  his  debt.  -If,  however,  he 
refuses  to  deliver  the  pawn  on  tender  of  the  debt,  his  special 
property  then  ceases,  and  he  becomes  a  wrongdoer,  and  will  b« 
answerable,  at  all  events,  for  any  loss  or  dam^e  which  may 
afterwards  happen  to  the  pawn,  (ti)  It  is  likewise  admitted  that 
the  pawnee  may  assign  over  the  pawn,  and  the  ass^nee  will  take 
it  under  all  the  responsibility  of  the  original  pawnee,  (e")  So  the 
pawnor  may  sell  or  assign  his  qualified  property  in  the  pawn, 
subject  to  the  rights  of  the  pawnee.  (/) 

If  the  pawn  be  lost  by  casualty,  or  unavoidable  accident,  or  by 
enperior  force,  or  perishes  from  intrinsic  defect  or  infirmi^,  the 
pawnee  is  not  answerable,  if  the  loss  from  such  causes  be  duly 
made  to  appear,  and  no  act  was  done,  or  omitted  to  be  done, 
inconsistent  with  the  pawnee's  duty ;  for  he  was  only  bound  to 

{di  Horn  d.  Conbtm,  0<ren,  138;  PotUra,  TniU  du  CODtMt  de  NantlMenwiit, 
a  23,  35,  Sa;  Civil  Code  of  LoolnBiia,  wt  SB14,  8136;  Thompton  ».  Patri^ 
4  WMti,  414. 

(o)  Stoir'B  Comin.  232,  [f  348.] 

{b)  Pothier,  Traits  dn  Contnt  de  NantiMemtiit,  d.  61. 

(c)  Coda  Clril  ol  Prance,  art.  2060 ;  Code  of  LouiiUiut,  irt.  31M. 

{<J)  S  Ld.  lUrm.  816,  917. 

it)  HoTM  V,  Conham,  Owen,  128;  Kemp  o.  Weetbrook,  1  Tet.  ITS;  Batdiff 
r.  Tuce,  2  Cooit  (8.0.)  288;  WhiUker  b.  Bomnn',  M  nek.  SOO;  Stotroa  BiOl- 
mmtt,  M  814,  SMSW. 

(/)  FHnklin  r.  lUeMt,  IS  M.  A  W.  481 ;  SW17  on  BaOBBti,  |  UO. 
[880] 
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bestow  ordinary  oare  and  diligence.  (^)  If  the  pawn  be  stolen, 
it  would  be  presumptive  evidence  that  the  pawnee  had  not  used 
ordinary  care,  and  be  ought  to  show,  by  the  circumHtaiices,  titat 
be  was  in  no  default.  Sir  William  Jones  (A)  enters  into  a 
critical  examination  of  the  cases,  to  prove  that  *  the  paw<  *  580 
nee  is  responsible,  if  the  pawn  be  stolen  or  taken  from  him 
clandestinely,  and  not  if  it  be  robbed  or  taken  from  him  by  vio- 
lence. The  ground  he  takes  is,  that  the  loss  of  the  pawn  by 
theft  is  evidence  of  ordinary  neglect ;  and  he  vindicates  his  prin- 
tiple  against  a  contrary  doctrine  of  Lord  Coke,  with  great  acuto* 
ness  and  learning.  Lord  Coke  held,  (a)  that  if  the  goods  were 
delivered  to  one  in  pledge,  and  they  were  stolen,  he  should  not 
be  answerable  for  them ;  for  he  only  undertook  to  keep  them  as 
his  own.  The  opinion  of  Lord  Holt  would  rather  seem  to  agree 
with  that  of  Coke,  as  he  refers  to  him  on  this  point  without 
objection  ;  and  be  says,  that  if  the  pawnee  uses  due  diligence,  and 
the  pawn  be  lost,  be  is  not  responsible.  Bracton  uses  the  same 
language.  If  the  pawnee  bestows  an  exact  diligence,  and  the 
pawn  be  lost  by  chance,  he  is  not  responsible  for  tbe  loss.  (&) 
Bracton  took  all  his  principles  from  the  Roman  law ;  and  Pothier 
has  written  a  particular  treatise  upon  this  identical  species  of 
contract  (o)  He  discusses  tbe  quesUon,  what  degree  of  care  a 
pawnee  is  bound  to  bestow  upon  tbe  pawn  ;  and  as  it  is  a  con- 
tract made  for  the  reciprocal  benefit  of  the  coutmoting  parties, 
the  creditor  is  bound  to  bestow  upon  the  preservation  of  the 
pledge  ordinary  care.  He  is  bound,  according  to  the  civil  law, 
to  bestow  that  care  which  a  careful  man  bestows  upon  his  own 
property.  He  is  not  bound  to  bestow  tbe  exaotest  diligence,  aa 
in  the  case  of  a  loan  to  use,  which  is  beneficial  to  the  bulee  only, 
nor  is  be  responsible  for  the  smallest  neglect.  He  is  responsible 
for  light,  but  not  tbe  lightest,  neglect,  de  levi  culpa,  and  not  da 
tevittima  ctUpa.  (ti) 

The  rule  would  appear  to  be,  that  the  pawnee  was  neither 
absolutely  liable,  nor  absolutely  excusable,  if  the  pledge  be 
stolen.     It  would  depend  upon  circumstances  whether  he  was 

(9)  Cod^4.a4.&:  PotUsr,  TnMda  Ommt  in  NaatbHment,  n.  SI;  Stoq^ 
Comm.  n  889.) 

(A)  Emttr  Dfl  Bdlnnit,  88,  B0, «),  6S,  69. 

(a)  Co.UU.8e,i|  4C!o.88,b.  (t)  BrMitoa,98ib. 

(«)  FMUer,  TnM  da  Ctmba*  de  NMitiwunent.  (d)  lb.  d.  88, 80. 
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*581  or  was  not  liable.  A  theft  may  happen  without  even  *t 
slight  neglect  on  the  part  of  the  possessor  of  the  chattel ; 
and  I  think  it  would  be  gmag  quite  far  enough  to  hold  that  sach 
a  loss  is  prima  faeie  evidence  of  n^Iect,  and  that  it  lays  witi)  the 
pawnee  to  destroy  the  presumption.  It  is  not  sufficient,  says 
Pothier,  that  the  pawnee  allege  tbat  the  pledge  is  lost.  He  mnst 
show  how  it  was  lost,  and  that  it  was  not  in  his  power  to  prevent 
it.    This  was  also  the  decision  of  the  civil  law.  (a) 

In  the  case  of  GorUlyou  v.  Lannng,  (fi)  it  was  shown,  by  a  caifr 
fill  examination  of  the  old  authoritiefl,  to  have  been  the  ancient 
and  settled  English  law,  that  delivery  was  essential  to  a  pledge, 
and  that  the  general  property  did  not  pass,  as  in  the  case  of  a 
mortgE^e,  but  remained  with  the  pawnor.  The  pledge  of  mova- 
bles without  delivery  is  void,  as  c^aiost  creditors,  (e)  ^    Hie 

(b)  Pothier,  Traiti!  dn  Contrat  de  K&ntuMment,  n.  SI.  Hr.  Jiutlce  %Vxj  (Coua. 
St  S33~.%8)  hu  lerj  Mlj  and  kblj  rindicated  die  doctrine  of  Lord  Coke  agMMt 
tbftt  of  Bif  WilliMD  Jones,  sod  he  Iim  Mtiifactorilj  proved  that  tbeft  pa'  m  laub- 
liobes  neither  reiponilbllitj  nor  irregponBibility  in  tbe  bailee. 

(i)  3  Cainei'i  Caaea  in  ^nor,  200. 

|e)  2  BeU'i  Comm.  2G,  5th  ed. ;  Stotr't  Comm.  201, 202, 2d  ed.  [gj  EOT,  se&] 

1  PUdge.  —  (a)  Bow  madt  and  hat.—  ilon,  ■««  493,  n.  1,  [a);  Hai'Uiun  p.  Ja» 

Delirery  U  itill  neceasarj  to  the  Talidity  don,  41  N.  T.  236,  243 ;  L.  R.  3  C.  P.  EB. 

of  a  pledge,  not  wilfaitan ding  the  cates  like  Aa  to  a  pledge  made  Illegally  or  iiAra  nraa, 

HalUda;  p.  Holgate,  to/ri,  which  seem  to  eee  492,  n.  1 ;  SOO,  n.  1,  (a), 

aaiiinllaie  pledge  to   tbe  tranifer  of  a  In  general,  the  pledgee  loaea  hia  ri^M 

particnlar  ettate  terminable  by  payment  by  giilng  bade  pocsesilon  nf  the  propefty 

of  the  debt,  and  notvichatanding  the  fact  to  the  pledgor,  Day  v.  Swift,  4B  Mr.SSS; 

that  upon  the  lale  of  a  chattel,  deliTery  ib  Kimball  u.  Bildreth,  8  Allen,  197 ;  Bod«a- 

notneeeiaary  to  pas*  the  title.    Meyentein  hammer  r.  Newaom,  6  Jonei  (N.  C),  lOT; 

V.  Barber,  L.  R.  2  C.  P.  38,  61.    But  it  ie  all  bough,  when  tbe  pledgor  ii  allowed  llw 

•aid  that  the  handing  over  a  Ull  of  lading  cnstody  of  tbe  thing,  aa  the  cerrant  only 

for  an  advance,  nnder  ordioary  clrcum-  of  (he  ptedgee,  the  latter  ia  regarded  a* 

itaDcei,  M  completely  ve«t»  the  property  itill  In  poawsfloo,  Reerea  p.  Copper,  B 

in  the  good*  In  the  pledgee  m  U  the  gnodi  Bing .  V.  C.  189 ;  Martin  p.  Beid,  II  a  R 

had  been  put  Into  hl«  own  warebonse.  ».  »■  730;   Way  p.  Daridww,   12  Gr«y. 

Ib. ;  a.  c.  L.  B.  4  H.  L.  817, 886 ;  calt,  M9,  486 ;  Barber  p.  Heyenrtein,  L.  R  8  C  P. 

n.l.    Compare  666,  B.  t :  638,  n.  I.    Aa  38,62.x'    The  aame  principle  aa  to  aatea 

to  what  b  a  aniBcieat  change  of  powea-  has  been  explained  ante,  499,  n.  1,  (a). 


i»  In  order  to  defeat  the  pledge,  the  only,  and  did  not  know  he  waa  deUrcting 

dellnry  to  the  owner  nratt  be  with  tbe  to  the  trae  owner,  or  that,  knowing  Hit, 

Intent  to  transfer  the  legal  poueHion.  he  intended  to  part  with  tbe  ciutady  only. 

This  will  be  pretiuoed  when  delivery  la  the  lien  will  sot  be  loit,  eran  aa  agaimt 

(hown;  bnt  If  It  alio  appear  that  the  innocent  puohaaera  from  tha  pledgor, 

pledgee  deUvered  for  a  tpedal  pjopm  Thadwr  p.  Moon,  184  Maaa.  168;  £x 
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BomsD  law  allowed  the  creditor,  after  delivery  of  the  pledge,  to 
retuiD  it  to  the  debtor  OD  the  footing  of  location ;  but  Yoet  and 

Cf.  280,  D.  1.    Bat  see  BodeDhammer  v.  of  the  pledgor,  cauiei  him  tnj  difflcultj 

Neirioiii,  6  Jonet  (N.  C),  lOT.    Ferhapi,  in  obtaining  posieasion  of  the  pledge  on 

In  general,  a  rebailment  to  the  pledgor  payment  of  the  turn   due.  and  thereby 

for  a  special  purpoae  doe*  not  pat  an  md  doei  him  u>j  real  damage,  he  coDmilta  a 

to  tbe  pledge.    Thn«,  in  Haji  e.  Riddle,  legal  irnHig  agaitut  tbe  pledgor.  HalUdaj' 

1  Sandf.  248,  where  a  pledged  bond  wai  d.  Holgate,  L.  R.  8  Ex.  299,  802.    Thb 

given  np  to  the  pledgor,  at  hii  ccqueal,  explains  the  rule  of  damagei  in  Jotuwon 

that  he  might  get  It  exchanged  for  itock,  v.  Stear,  mpra.    See  alio  Baltimore  Int. 

and  he  promUed  to  inbatltute  the  itock  Co.  v.  Dalrymple,  26  Hd.  309 ;  Darli  «. 

aa  Mcniit;,  be  conld  hardlj  be  called  Funk,  30  Pom.   St.  213 ;    Bulkelej  v. 

tlie  aervant  of  the  pledgee.     Cooper  u.  Welch,  81  Conn.  339, 348.    Aa  lUied  in 

Bay,  47  III.  68 ;  Thayer  n.  Dwlght,  101  the  text,  the  pledgee  cannot  kU  even  after 

MaM.  254.  detaalt  without  giving  reasonable  notic*. 

(b)  Bif^  ^  Pltdga.  —  A  pledge,  al-  Davie  «.  Fonk,  39  Penn.  St.  243 ;  Steveot 

though  len  than  a  mortgage,  creates  a  p.  Hurlbut  Bai)k,31Conn.  146;  Caahman 

right  of  property  in  the  gooda  which  it  d.  Hayee,4filll.  146;  Harkham  u.  Jaudon. 

more  than  a  mere  lien.    Inordinary  caieg,  41  N.  T.  236,  243  {explaining  Milliken  a. 

where  there  ia  no  gronnd  for  lappoaing  Dehon,2TN.  T.364) ;  [Golds midt  u.  Flnt 

a  personal  confldence  in  the  pledgse,  he  M.E.  Church.  35  Minn.  202;  see  Chouteau 

(lies  not  determine  hia  Interest  bj  sab-  t>.  Allen,  70  Mo.  290.)    And  in  tbe  case  of 

pledging  It,  and  possession  of  the  artii^le  commercial  paper  It  has  been  held  that 

cannot  be  recovered  from  the  aubpledgee.  he  cannot  sell   at  all,  bat  most  collect 

by  the  orl^nal  ownet-,  nntil  the  latter  has  it  at  maturity.    Wheeler  v.  Newbould,  Mt 

discharged  his  debt.    Donald  d.  Suuklin^.  H.  T.  892 ;  Fletcher  v.  Dicklnion,  7  Allen, 

I.  R.  1  Q.  B.  586,  014 ;  Johnson  v.  Stear,  23 ;  Nelson  v.  Wemngton.  6  Bosw.  1TB ; 

1  -)  C.  B.  v.  a.  830.    In  a  later  case  than  Lamberton  v.  Windom,  13  Mum.  282, 242 ; 

Dnnald  c  Suckling  it  has  been  said,  in  [Whitteker  d.  The  Charleston  Oat  Co., 

•  Judgment  of  the  Exchequer  Chamber,  16  W.  Va.  T17.]    See  Bice  n.  Benedict,  19 

tliat  ODtil  the  debt  is  paid  off  the  pledgee  Mich.  182.     Perbapa  a  pledge  of  bonib 

lias  tbe  whole  present  interest,  and  that  with  coupons  authorizes  the  pledgee  to 

eren  a  tale  by  him  will   not  entitle  the  collect  the  interest  as  it  falls  due,  and  to 

pledgor  to  bring  an  actioo  of  trorer  or  of  hold  the  amotint  ta  pledge.     Androtcog- 

detinue,  each  of  which  assumes  an  immft-  gin  R.R.  v.  Auburn  Bank,  48  Me.  836. 

diate  right  to  possession  in  the  plaintiff.  See  UL  81,  n.  1. 

In  other  words,  the  sale  does  not  put  an  (c)  Camfing   Slodk.  — Alter  conttder- 

end  to  the  b^lment,  or  retest  the  Imme-  able  discussion  It  haa  been  held  Id  New 

diate  right  to  the  pledge  in  the  pledgor.  York,  that  when  broken  carry  ttock  few 

Halllday   p.   Holgate,   L.  R.  8   Ex.  299.  third   persons,— t.c.   parcbase  stock  in 

But,  of  course,  in  to  far  as  the  [dedgee,  their  own  name*,  and  with   thrir  om 

by  dispoaing  of  the  reversionary  interest  funds,  receiving  a  margin  or  torn  cqtwl 

partt  FItc,  Re  Rawson,  2  Low.  619 ;  Pabn-  Shaw  r.  Wilshlre,  06  Me.  486.    But  that 

tag  V.  Dontrick,  60  Cal.  164  ;  Casey  v.  a  kmo  jftfs  purchaaer  from  a  pledgor  who 

Cavaroc,  90  H.  a  467 ;  Clark  v.  IseUn.  SI  hasobtained  possession  by  fraud  will  hold 

Wall.  SeO ;  CaldweU  v.  Tutt,  10  Len,  25a  against  tlie  pledgee,  see  Babcock  s.  Law* 

Bee  Tbompton  r,  DoUlver,  132  Mass.  lOS ,  ton,  6  Q.  B.  D.  2S4. 
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Bell  very  propeil;  condemn  the  Bomio  iiile,  u  ''*™*'^  to  tnad 
and  the  insecurity  of  property,  (d)  At  oommon  law. if  ibcpled^re 
vaa  not  redeemed  by  the  stipulated  time,  it  did  aat  ikoi  become 
the  absolute  property  of  the  pawnee,  bat  be  vae  uttged  to  have 
recourse  to  process  of  law  to  sell  the  pledge ;  and  ^stil  that  was 
done,  the  pawuor  was  entitled  to  redeem.  («)  If  the  pledge  was 
for  ao  indefinite  time,  the  creditor  migliL,  at  any  tne,  call  apou 
the  debtor  to  redeem  by  the  same  procew  of  demaiitl 
*  582  Whem  no  Ume  wsa  limited  for  the  *  redtiB[4iiMt,  the  paw- 
nor had  his  own  lifetime  to  redeem,  unless  the  creditor,  in 
the  mean  time,  called  upon  him  to  redeem ;  and  if  he  died  with- 
out such  call,  the  light  to  redeem  descended  to  fait  peraonal  rep- 
resentatives, (a}  The  law  now  is,  that  after  the  debt  is  due,  the 
pawnee  may  not  only  proceed  personally  against  the  pawnor  for 
his  debt  without  selling  his  pawn,  for  it  is  only  a  collateral  secu- 
rity, (&)  but  he  has  the  election  of  two  remedies  upm  the  pledge 

{d)  Dig.  ao.  1. 37 ,'  Tom,  Comni.  sd  Pand.  20.  1.  U;  1  BcVa  Oo«b.  SI  The 
pledfe  TDBj,  tujuerer,  u  it  would  leem,  be  deliTerM)  bwA  to  Ae  wu  h  >  new 
character,  ■■  a  ipedal  bailee  or  ngenr,  and  the  pledgee  *i&  Mill  be  eaaitkd  to  Uu' 
pledge,  aren  a>  againit  tlurd  pereoiu.  Mscomber  c.  Paiktf,  M  ndc-  407 ;  StoT7 
OD  Bailment,  203,  2d  ed.  [g  200.]  If  a  tiling  be  not  In  exwtcoDe.  tb«tc  cmnnot  be  a 
tvcbnlcal  pledge ;  bnt  tliere  nuj  be  a  lofpotkiaBj  contract,  vhick  nil  attadi  ai  a  lira 
or  pledge  to  them  at  mod  m  thej  come  intoexiiience.  Maemnber  r.  I^iker,  13  Rck. 
17G;  CtllciMti.  Lovkwood,  16  Conn.  276;  Stor;r  an  Bailmeat,  |S90;  nAagira.&IT. 
078. 

(e)  QUnTlUe,  lib.  10,  c  S  j  Cortel;oa  ».  Laniing,  S  Cainn'i  C^mb.  901.  SOS. 

(n)  Cortei7oa  D.  Landng, uii  npra ,-  BaKliflr.  Davii,  1  BDlat.S9;  Tdr.liS;  Cro. 
Jao.  S41,  t.  c,  i  nMnandni;  »-  Metcalf,  Free,  in  Ch.  420 ;  Tandenee  v.  Wniia,  3  Bro. 
C.  C.  SI.  The  pledgee,  by  the  Roman  Uw,  miglii  alioiniiit  npon  a  compn]aoi7  aalebj 
the  creditor.  Pothfer.  Pand.  2a  6.  16.  This  it  also  the  law  in  Lonitkiia.  Wiiliami 
V.  Schooner  Si.  Sieplitiia,  14  Martin  (La.),  21 

{t)  Soutli  Sea  Compan;  v.  Duacomb,  Scr.  BIB ;  Elder  n.  Home,  IB  Wend.  118; 
6tOT7  on  Bailment.  211,  2d  ed.  [1  816.] 

tu  the  probable  depredation  of  the  ttock,  (hare*  pledged,  lAOgtDO  ■.  Waite,  L.  K 

which  it  to  be  kept  good  {tee  pM(,  822,  6  Eq.  166,178;  I- H.4  Cb.  408;  HcNefl 

.^.  1),  — their  reUtion  to  their  employer!  ».  Tenth  N.  Bank  of  N.  T.,  66  Bart.  60; 

it  that  of  pledgee!  ot  the  itock,  and  that  bDtlnUwHewTorkcaaetliecaotrarjwaa 

a  ciutom  <if  the  broker'i  board,  bj  which  admitted  to  be  tnu,  weminglr  on  the 

tliettockmaybeioldwithoutnoticeitthe  ground  ttated  in  Horton  r  Morgan,  IS 

niai^D  i)  alloired  to  be  exhanited,  la  had.  N.  T.  170,  that  the  law  would  pmume  the 

Markham  v.  Jandon,  41  N.  Y.  236,  248 ;  identllr  of  the  tliam  on  hand,  from  Una 

[Baker  v.  Drake.  66  N.  T.  618;  Orumnn  to  lime,  became  the  partlea  bad  not  le- 

B.  Bmltb,  81  N.  Y.  26.     Bnt  tee  Corell  r.  daced  them  to  any  more  certainty.  Tana- 

Lond.llieMn»-41.)   In  general,  a  pledgee  tig  r.  Hart.  68  NT.  426.    BnttteWoodK 

of  itoi^k  ii  iHiond  to  retain  the  Idenlrcal  Hayee,  16  Qray,  876.   Compara  (iOO,  n.  1. 
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itself.  He  ma;  file  a  bill  in  chancery,  and  faave  a  jadioial  sale 
aoder  a  regalat  decree  of  foi-eclosure ;  and  this  has  frequently  been 
done  in  the  case  of  stock,  bonds,  plate,  and  other  chatteU,  pledged 
for  the  payment  of  the  debt  (c)  But  the  pawnee  is  not  bound 
to  wait  for  a  sale  under  a  decree  of  foreclosure,  as  he  is  in  the 
case  of  a  mortgage  of  land  (thougli  Lord  Chancellor  Harcouit 
once  held  otherwise)  ;  and  he  may  sell  without  judicial  proce^ 
upon  giving  reasouuble  notice  to  the  debtor  to  redeem.  This  was 
so  settled  in  the  cases  of  Tucker  v.  Wilton  (d)  and  of  Loekwooi  v. 
£wer.  (e)  The  notioe  to  the  party  in  such  cases  is,  however,  in- 
dispensable. This  watt  conceded  in  !Rtcker  v.  Wilton,  and  it  has 
been  since  so  ruled  in  this  country.  (/)  The  old  rule  existing  in 
the  time  of  Glanville,  and  which  is  now  the  rule  on  tiit  continent 
of  Europe  and  in  Scotland,  required  s  judicial  sentence  to  warrant 
the  sale,  (g)  The  Code  Napoleon  (A)  has  retained  the  same 
check,  and  requires  a  judiciul  order  for  the  sale ;  and  the 
Code  of  Louisiana  (t)  has  •  followed  the  same  regulation.  *  588 
The  civil  law  allowed  the  pawnee  to  sell,  in  case  of  default 
of  paymeut,  and  after  due  notice,  on  his  own  authority ;  but  if 
there  was  uo  special  agreement,  it  required  a  two  years'  notice  to 
tbe  debtor,  by  an  order  of  Justinian,  (a)  The  English  and  Amer^ 
ican  law,  with  the  exception  of  Louisiana,  agree  in  the  prompt 
and  easy  remedy  which  they  place  in  the  bands  of  tbe  creditor, 
when  the  pawn  is  not  under  the  control  of  a  special  agreement ; 
and  there  is  not  any  distinction  as  to  the  right  to  sell  between  the 
case  of  a  pledge,  and  of  a  mortage  of  chattels,  (fi)  But  the 
creditor  will  be  held  at  bis  peril  to  deal  fairly  and  justly  with 
the  pledge,  both  as  to  the  time  of  the  notice  and  the  manner  of 
the  sale.  The  law,  especially  in  the  equity  courts,  is  vigilant  and 
zealous  in  ita  circumspection  of  the  conduct  of  trustees,  (c) 

ie)  Dem»adnj  v.  Metc^f,  Free.  In  Ch.  419;  Gilbert'!  Bq.  104;  Eemp  v.  Wett- 
brook,  1  Vesey,  278 ;  YaDdersee  o.  WUUb,  3  Bro.  C.  C.  21. 

(rf)  1  P.  Wmt.  261 ;  1  Bro.  P.  C.  4M.  («)  2  Atk.  808. 

</)  De  Lille  d.  Priettman,  1  Browne  (Penn.),  176 ;  Corell  ir.  Oerti,  9  l*w  Reporter 
for  Jnir,  1846. 

(f)  QUDTiile,  lib.  10,  c.e,  8;  Huber'i  Pnlec.  iii.  1072,  cec.  6 ;  Pereziai  in  Cod.  il. 
68,iec.B;  Domat,  il.  303.  lee.  9,10;  Enk.Init.ii.4G6;  PoUiier,  Traits  do  Contrat  da 
Kantiuement,  n.  24 ;  S  Bell'i  Cooim.  22,  Sth  ed. 

(1)  Art  2076.  (i)  AH.  818S. 

<a)  Code,  8.  34.  3. 1 .    See  alao  IMg.  IS.  7.  4 ;  Pothter,  Pand.  20.  i.  n.  18, 19. 

(6)  Hart  p.  Ten  Ejck,  2  Joluii.  Ch.6%  100;  Patchin  v.  Pierce,  12  Weod.  81. 

(e)  Cortelyon  e.  Laosiag,  2  Cainr*'a  Cuei,200;  Hart  v.  TenEfck,  SJohnt.  Ch. 
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By  the  lex  comiiii$$0ria  at  Rome,  the  debtor  and  creditor  might 
agree  that  if  the  debtor  did  not  pay  at  the  day,  the  pledge  ehould 
beoome  the  absolute  property  of  the  creditor.  But  a  law  of 
Constantine  abnliahed  this  power,  as  unjust  and  oppreasiTe,  aad 
hAYiDg  a  growing  asperity  in  practice.  ((2}  £vety  agreement 
pieveoting  the  right  of  redemption,  in  mortgagee  of  chattels,  as 
of  lands,  would  no  doubt  be  equally  oondemned  in  the  English 

The  pledge  covers  not  only  the  debt,  but  the  interest  upon  it, 
and  all  Decessary  expenses  that  may  have  attended  the  posaeeaion 
of  the  pledge ;  and  the  lien  may,  by  ^reement,  be  created  to 
extend  to  cover  subsequent  advances.  This  has  been  considered 
to  be  the  law  in  respect  to  mortgages  and  judgments ;  (/)  but 
the  power  is  subject  to  some  qualifications,  as  respects  the  rights 

of  third  persons.  Lord  Chaucellor  Cowper  gave  Talidit^ 
*  684    and  operation  to  such  a  *  mortgage,  as  against  a  subsequent 

mortgagee,  who  had  notice  of  the  t^^reement  appearing  on 
the  face  of  the  first  luortgi^ ;  (a)  and  in  Connecticut,  it  has 
been  justly  held,  that  the  roortgt^e  must  contain  within  itself 
reasooable  notice  of  the  iiicmnbraDces,  by  stating  the  nature  of 
those  thereafter  to  arise,  and  the  manner  in  which  they  were  to 
be  created  ;  so  that  collusion  and  fraud  may  be  avoided,  and  the 
extent  of  the  incumbrances  ascertained,  by  the  exercise  of  ordi- 
nary  discretion  and  diligence.  (&)  Though  there  be  no  express 
f^eement  that  a  pledge  for  a  debt  shall  be  held  as  security  for 
future  loans,  yet  if  circumstances  warrant  the  presumption  that 
a  farther  loan  was  made  upon  the  credit  of  the  pledge,  a  court 
of  equity  will  not  suffer  the  debtor  to  redeem  the  pledge  without 

62.  8Milici'n/-a,lT.  130,R.r.  The  holder  of  hjpotheoted  itock  CMiDOt,  on  defmnlt, 
without  >n  expreti  ctipulntloD,  have  It  lold  at  the  board  of  brokrn.  It  mwt  be  told 
at  public  auction  nn  mponiible  notice.  Bj  BMUtaQi  TioeishanceUor  In  CaateUo  ». 
aty  Bank  of  A.,  I  N.  Y.  Legal  Obiener.  26. 

Id)  Code,  8.  36.  8;  Hub.  iii.  1038,  lec.  17;  1  DouMrt,  883,  aec.  11;  Pothter.  d* 
HsntlaaenwDt,  n.  16. 

(«)  CortelroB  V.  Luting,  S  Cataet'a  Ct»e»,  200;  Garilck  b.  JaniM,  IS  John*. 
146. 

(/)  United  Statei  v.  Hooe,  S  Cnuich,  73 ;  Shina.  p.  Caig  «  Mitchel,  7  Id.  Mj 
Hendricks  h.  RoWiwon,  8  John*.  Ch.  809 ;  LI»lng«ton  ir.  MToIaji,  16  Johna.  166 ;  I^ta 
tr.  nucomb,  6  Binner,  686.     See  infra.  It.  176. 

(aj  Gordon  e.  Qrahani,  7  Vjner'*  Abr.  62,  E.  pi.  8. 

(6)  Pettlbone  e.  Qriiirold,  4  Conn.  15B;  Sloaghtoa  >.  Pawo,  6  Id.  449 ;  Gnat  »■ 
Doming,  7  Id.  S87. 
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p&Tment  of  the  furtlier  loan,  (c)  If,  however,  there  be  no  rea- 
Honable  ground  for  such  a  presomptioa,  the  better  opinion  is, 
that  the  pawnee  will  not  be  allowed  to  retain  the  pledge  for  any 
other  debt  than  that  for  which  it  was  made,  (d) 

In  Jhrvit  t.  Rogerty  (e)  this  question  was  extensively  discussed, 
and  the  weight  of  opinion  would  seem  to  have  been,  that  the 
pawnee  could  not  retain  the  pledge,  independent  of  a  special 
agreement,  for  any  other  debt  than  that  for  which  the  chattel 
was  specifically  given ;  and  that  good  faith  would  require  the 
restoration  of  it,  without  deduction,  on  account  of  any  cross 
demand.  This  I  think  to  be  tlie  better  opinion.  It  was,  how- 
ever, stated,  in  that  case,  that  by  the  civil  law  the  pawnee  might 
retain  the  pledge,  not  only  for  the  sum  for  which  the 
pledge  was  taken,  but  for  the  general  *  balance  of  accounts,  *  586 
unless  there  were  circumstances  to  show  that  the  parties 
did  not  so  intend,  (a)  If  the  pawnor  has  only  a  limited  interest 
in  the  articles  pawned,  the  pawnee  oannot  hold  them  against  the 
person  entitled  in  remainder,  after  the  particular  interest  has 
expired ;  (6)  and  if  a  factor  pledges  the  goods  of  bis  principal, 
the  pawnee  cannot  detain  them,  not  even  to  the  extent  of  the 
loan,  (i;) '  And  if  there  be  various  claims  upon  the  fund  after 
the  pledge  has  been  duly  sold,  the  party  who  was  in  possession  of 
the  pledge  is  to  be  first  satisfied  his  debt,  (if) 

(e)  Demandnr  v.  Metcalf,  Prec  in  Ch.  410;  S  Tern.  691;  GlUUt  ».  Lynch, 
S  Leigh,  493. 

(if)  Ex  parte  Ockenden,  1  Atk.  286;  Jonc*  v.  Smith,  8  Ve*.  Jr.  373;  Yftndenea 
V.  WIUU,  8  Bra.  C.  C.  21.  Bnt  lee  Adami  v.  ClKiton,  6  Vet.  2Sfl,  where  Che  authoii^ 
of  the  two  Uit  cuei  it  lomewhftt  dlitnrbed.  Ju*U  v.  Rogen,  16tlui.  SBC,39T,411; 
Btarj  on  Bailment*,  206.  2d  ed.  (3  S04.} 

(<)  15  Haw.  38».     [See  alio  Duncan  >.  BreniMUi,  83  N.  T.  487.] 

la)  Code,  8.  27;  Heinec.  Elem.  Jar.  aec.  ord.  Pand.  4,  lec.  40,  aod  Hub.  PrdeC 
lib.  SO,  tit.  6,  lec.  1,  were  ivfeired  to  Id  lapport  of  the  doctrine  in  the  cItU  law. 
Pochier,  In  hia  Tnit^  da  Cootrat  de  NantiiKment,  n.  47,  tajri  down  the  aame  rale, 
aod  it  alio  eziiti  Id  the  Scotlbh  law.    3  Bell'a  Comm.  S2,  6dt  ed. 

{b}  Hoore  V.  Parker,  2  T.  R.  STO. 

jc)  F&tterwD  v.  Taah,  S  8tr.  1178;  Dubign/ n.  DuTal,  6  T.  B.004;  H'Combie 
■.  DaTiee,  7  Eut,  0. 

(d)  Hanhall  r.  BrfBtit,  13  Man.  SZl.  Thii  waa  alao  the  rale  b  the  dril  law. 
I»g.  Ea  17.  ISS 1  Story  Mi  BailmMta,  309,  310, 2d  ed.  [{{  812. 318.) 

'  Bnt  the  reUtloQ  of  prindpal  and  f  ao-  diiona  at  common  law.  Smart  d.  Saodata, 

tor,  wber«  money  had  been  adrancedon  SC.B.  880,400;  Donalds,  Sackllng,L.R. 

good*  conilgned  for  tale,  waa  not  that  of  1  Q.  B.  CBS,  006, 612.    See,  howerer,  038^ 

pawnor  and  pawnee  by  the  Engliib  de-  n.  1. 
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Aa  every  bulee  is  in  the  lawful  possession  of  tbe  sudject  of 
the  bailment,  and  may  justly  be  considered,  notwithstanding  all 
tbe  nioe  critioism  to  tbe  contrary,  as  having  a  special  or  qualified 
propeily  in  it  for  tbe  protection  of  that  possession  ;  and  as  he  is 
reaponuble  to  the  bailor  in  a  greater  or  less  degree  for  tbe  custody 
of  it,  he,  as  well  as  the  bailor,  may  have  an  action  against  a  third 
person  for  an  injury  to  tbe  thing ;  and  he  that  begins  the  action 
has  the  preference ;  and  a  jndgment  obtained  by  one  of  them  is 
a  good  bar  to  the  aotion  of  the  other.  («) 

B,  Of  Looatnm,  or  Hiring  t<a  a  Reward.  —  This  m  the  6fth  and 
last  species  of  bailment  remaining  to  be  examined.  It  is  a  con- 
tract by  which  the  use  of  a  thing,  or  labor  or  services  about  it  are 
stipulated  to  be  given  for  a  reasonable  compensation,  express  or 
implied.  (/}  It  includes  the  thing  let,  the  price  or  recompense, 
and  a  valid  contract  between  the  letter  and  hirer,  (y)  This  bail- 
ment, or  letting  for  hire,  is  of  three  kinds:  loeatio  rn,  by 
*683  which  the  *  hirer,  for  a  compensation,  gains  the  tempo- 
rary use  of  the  thing ;  hetUifi  operit  faeitndi  or  letting 
out  of  work  and  labor  to  be  done,  or  care  and  attention  tii 
be  bestowed  by  the  bailee  on  goods  bailed  for  a  recompense ; 
iocatio  eperia  mercnan  vehendarwH,  as  when  goods  are  baile<l 
to  a  public  carrier  or  private  person,  for  the  purpose  of  beinfiT 
carried  from  one  place  to  another  for  a  stapulated  or  implied 
reward,  (a) 

(1.}   Of  letting  to  hire.  —  In  tbe  case  of  the  loeatio  ret,  or  letting 

(<)  nemllin  p.  BkTO,  lBiiIit.es ;  S  B].C(inim.S96;  Booth  v.  Wilton,  1  B.  4  Aid. 
68;  FKalktMra.Broim,  18  Wmd.  6S;  Tbk/er  p.  Hulchiiuaii,  13Tt.504.  Smi^m. 
668,  and  lee  Stor;  on  B&Umeotj,  74,  101,  192,  S06,  3d  ed.  [U  M,2n,iSO.]  Tb« 
pairoee  may  maintuD  rtpleria  Kgainit  tbe  pawnor  u  veil  sa  igBinit  a  itranger,  for 
■  wrongful  Uking  of  the  good*  pledg«d.  Blor?  ou  BailmenU,  S  303 ;  (^b«(Hi  r.  BajA, 
Kerr  (N.  B.).  ISO. 

(/)  1  BeU'i  Gomm.  SU.  4S1,  6th  ed. ;  Btorj  on  B^menti,  361-264,  [$}  SUSTIA 

{g)  Fathier,  Traits  dn  Contial  de  Looage,  d.  0;  Stoir't  Camm.  SfiO,  [t  372.]  The 
booki  uaually  foUan  the  clril  law,  and  coniider  the  price  m  b^g  payable  in  Dioi>ey ; 
but  the  contract  at  coidhiod  law  may  be  clawed  nader  tbe  be*d  of  locatiMi,  or  leeatin 
eondaeiut  m',  be  the  reconipeiiie  what  It  may.    lb.  J  377. 

(a)  Caggan.Benwrd.SLd.Raym.WW;  Jonet  oa  Ballraeot,  86, 90.  Theletteror 
owner  wbo  let*  ant  a  thing  for  hire,  U  called  in  the  civil  lav  laeatar;  and  the  htreri 
who  ha«  the  benefit  of  ttie  tiling  for  a  compensation,  the  condaaQr  ,■  and  the  bailment 
or  contract  for  hire  il«elf,  i*  called  ItaOie  nr  lacaiinMubitih,  or,  la  Engliafa,  location : 
•ad  thi*  U  the  langnage  aaed  In  tbe  ScotUth  law.  1  Stair*!  LiM.  b.  1,  tU.  16,  eee.  1, 6^ 
«;  Weod^Iiut.o[  theCivU  Law.SSe;  Stoiy  on  Bailmama, M7-Sli  U ad,  (St  808* 
86ft.] 
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to  hire,  the  hirer  gains  a  special  property  io  the  thing  hired,  and 
the  letter  to  hire  an  absolute  property  in  the  price,  and  retains  a 
general  property  ao  ovuer  in  the  chattel.  Thin  is  a  contract  in 
daily  uae  in  the  common  business  of  life  ;  and  it  is  very  important 
that  the  rules  regulating  it  should  be  settled  with  clear  and  exact 
preoihion.  The  letter,  according  to  the  civil  law,  is  bound  not  to 
disturb  the  hirer  in  the  use  of  the  thing  during  the  period  for 
which  it  was  hired,  and  to  keep  the  subject  in  suitable  order  and 
repair,  and  to  pay  for  extraordinary  expenses  necessarily  incurred 
upon  it.  (i)  But  the  extent  of  the  obligatioua  of  the  letter,  under 
the  common  law  on  the  point  of  repairs  and  expenses,  remains  to 
be  defined  and  settled  by  judicial  decisions,  (c)  The  hirer  is 
bound  to  ordinary  care  and  diligence,  and  is  answerable  only  for 
ordinary  neglect ;  for  this  species  of  bailment  is  one  of  mutual 
benefit.  He  is  bound  to  use  the  article  with  due  cai'e  and  mode- 
ration, and  not  apply  it  to  any  other  use,  or  detain  it  for  a  longer 
period  than  that  for  which  it  was  hired.  (i2)  The  responsi- 
bility of  the  hirer  ia  sufficiently  shown  by  Sir  William  Jones  in 
his  subtle  but  perfectly  judicious  criticism  on  the  cases  in  the 
English  and  the  Roman  law.  (e)  The  hirer,  says  Pothier, 
is  only  held  to  a  common  diligence,  and  *  answerable  only  *  58T 
for  slight  neglect.  He  is  bound  to  bestow  the  same  de- 
gree of  diligence  that  all  prudent  men  use  in  beeping  their  own 
goods,  and  to  restore  the  article  in  as  good  condition  as  he  received 
it,  unless  it  be  deteriorated  by  iutemal  decay  or  by  oztemal 
means,  without  his  default ;  and  if  the  article  be  injured  or  de- 
stroyed without  any  fault  or  neglect  on  the  part  of  the  person 
who  takes  on  hire,  the  loss  taHs  upon  the  owner,  for  the  risk 
is  with  him.  (a)  But  if  the  thing  hired  be  lost  or  damaged  by 
the  hirer,  or  by  his  servants  acting  under  him,  for  want  of  oidi- 

(6)  Polhler,  TnlU  dn  Conlrat  de  Loosse,  n.  77, 106,  107,  180. 189 ;  UTil  Code  of 
Loniiikiu,  art  9308. 2604 ;  1  Bell'i  Comm.  463, 6th  ed.  i  [Leach  «.  Freoch,  00  He.  880. 
Bee  bIm  Healey  ir.  Gray,  08  He.  480.] 

(e)  Story'i  Comm.  SOO,  361,  [9  892.) 

(d)  Fothler,  TralU  dn  Cootrat  de  Lonage,  ISO;  Jofanioii,  J.,  ta  De  Totlanere  e. 
lUler,  ICniut.  (8.C.)  121;  Wheelock  if.  Wheelwright,  Olbu.  104;  Storj'i  Conm. 
SOS.  204,  ST3,  278,  2d  ed.  {»  897,  306, 418-416.] 

(c)  Buar  on  Bailment,  BO-«g. 

(d)  Pothter,  Tr«li<  da  ConlnitdeLonsge,D.  100,109.107, MO;  QanMer.  T.&U. 
NaTigatlon  Compaoy,  4  T.  R.  681;  Cooper  v.  Baitoa.  S  Cuopb.  0,  note;  MUon 
p.  S^itbnrr,  UJohni.811;  Storr'a  Coram.  208,  273,  [f}  400-41^ ;  8alt«r  b.  Hmi 
(  L«.  7;  Becrea  >.  Tiw  Coaitlcniloa,  QUvia,  678. 
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naiy  care  and  diligence,  be  is  responable.  (()  The  bailee,  when 
called  upon  For  the  artiole  deposited,  must  deliver  it,  or  account 
for  his  default  by  showing  a  loss  of  it  by  some  violence,  theft,  or 
accident,  (e)  When  the  loss  is  shown,  the  ptoof  of  negligence 
or  want  of  due  care  is  thrown  upon  the  bailor,  and  the  bailee 
is  not  bound  to  piore  affirmatively  that  he  used  reasonable 
care,  (d)  *     The  care  must  rise  in  proportion  to  the  demand  for 

(b)  Bt*j  n.  UK7iie,  Qow,  1;  Doan  v.  Eeate,  8  Cftmpb.  4;  8(017'*  Coram,  j  309 
<f  t^. ,-  SinuUlr  v.  Peanoa,  7  N.  H.  319. 

(c)  U  «  bailee  for  hire  lelU  the  google  «itbout  antlioril;,  the  bailor  ma;  maintain 
troTer  againat  eren  tl>e  buna  jidt  pnrcliaser.  LoncbmaD  «.  Haclili],  2  StaASe,  811 ; 
Cooper  r.  WiiloituiK,  1  C  E  672. 

(lO  Uanii  c.  Fackwood,  3  TauDt.  264 ;  Manh  v.  Horne,  6  B.  A  C.  822;  7  Co>en, 


>  Bmdmt  <^  Prmug  ffegligtna.  —  Bue  in  caDDection  with   an   illegal  contract, 

an  article  b;  Judge  Bennett,  6  Am.  Law  luch  ai  the  letting  and  hiring  of  a  bora* 

ReT.  205,  criilciiing  Can  v.  Boiton  &  L.  to  drire  for  pleaiure  on  Simdaf.     Tbt 

R.  R.,  14  Allen,  448,  where  tbe  majority  earlier   Hauaohusetti  caie*  denied   the 

of  the  court   lield   tliat  in  an  action  of  right  of  the  owner  to  recover  for  the  de- 

ramtimct  againit  warehoutemen  for  not  itrucllon  of  bli  property  by  negligent 

deliveriDg  goodi  receired  by  them  upon  orer-diiTing  within  tlie   ilmiti  cootem- 

demand,  the  burden  waa  on  them  to  «liow  plated  by  the  agreement.  Way  r.  Foiter,  1 

tliat  the  good*  were   lost  wiibout  their  Allen,  406 ;  or  lor  it*  conTenioa  by  drii- 

fault.  See  also  ttie  able  di*eentlDgopinion  Ing  to  a  different  point  from  the  one  con- 

of  Bigelow,  C.  J.,  in  tliat  caw.     Browne  templated ;  or  for  negligently  dettroying 

t.  Johnion,  29  Tex.  40 ;  CroM  v.  Brown,  it  while  lo  driTlng,  Qregg  v.  Wymai),  4 

41  N.  H.  283; /><»f,611,a.l.    ButCumini  Cuih.  S22.    The  caae  of  Gregg  v.  Wyman 

r.  Wood,  44  III.  418,  agree*  with  Cau  v.  hat  l>een  diutpproTed,  and  the  lait  point 

B.  A  L.  R.  R.    [See  alio  Claflln  "  Meyer,  decided  differently  in  other  statea,  Wood- 

TGN.T.860.   Alto  damage*,  tee  Lilleyo.  inaQD.Hubbard,25  N.H.67;  Wentworth 

Doubleday,  7  Q.  B.  I).  610;  McMahon  e.  p.  HcDuffle,  48  N.  H.  402,  406;  Horloa 

Field,  ib.  591.    Comp.  Habbi  0.  Loudon,  e,  G1o*ter,  46  Me.  620 ;  Kodlne  d.  Doberty, 

Ac  Ry.  Co.,  10  L.  R.  Q.  B.  111.)    See  46  Barb.  60;  Phil.,  WU.,ABa1t  R.  R.  i. 

Boiet   D.   Hartford   A   N.  H.  R.  R.,   B7  Phil.  A  H.  de  G.  Steam  Towboat  Co.,  21 

Conn.  272;  Logan  v.  Matliew*,  fl  Penn.  How.  209,218;  Sutton  v.  WauwatoM,20 

St.  417.     Ai  to  burden  of  proof  in  cace  Wia.  2t,  26;   and  it  i«  im  longer  main. 

of  rialci  excepted  in  the  contract  of  car-  tained  eren    in   MM«acbuHtt*.  Ball  «. 

riage,»eeiii.217,n.1,(a).    Ab  to  contrib-  Corcoran,  107  Ha*».  261.    It  i*  *aid.  In 

utoiy  negligence,  lee  ill.  282,  n.  1,  (£).  the  latter  ca*e«,  that  when  the  hirer  u«e* 

A*  to   degree*  of   negligence,   lee  561,  the  hone  In  a  manner  wholly  outside  (d 

n,  1.  the  lermi  of  the  contract,  the  contract  ia 

BaSmenti  Kpom  lOejnl  Controiit.  —  An  no  part  of   the   plaintiff'*  caae,  and  he 

IntereiUng  que*tion   I*  raiaed   by  some  recover*  on  the  itrcngth  of  hi*  general 

caae*  which  hare  been  referred  to  in  a  property.      It   i*  a   coDTerrioD   to    nae 

former  note.  241.  n.  1.  and  which  deter-  another  man'*  property  In  an  nnantbor- 

minetheright*of  t}iepartie*toabailment  iied  maniier,aad  the  defendant, e*en  if 
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it ;  and  things  that  may  easily  be  deteriorated  require  an  increase 
of  oare  and  diligence  in  the  use  of  them.  Negli^nce  is  a  rela- 
Uve  term;  and  the  value  of  the  article  and  the  means  of  security 
possessed  by  the  bailee  are  material  circumstances  in  estimating 
the  requisite  care  and  diligence.  That  may  be  gross  negligence 
in  the  case  of  a  parcel  of  articles  of  extraordinary  value,  which, 
in  the  case  of  another  parcel,  would  not  be  so ;  for  the  temptar 
tion  to  theft,  and  the  necessity  for  care,  are  in  proportion  to  the 
value,  (e)  Gains  uses  the  word  diliffentii$imut  when  the 
rule  is  applied  *  in  the  Roman  law  to  the  case  of  an  under-  *  588 
taking  to  remove  a  column  from  one  place  to  another,  (a) 

(2.)  Of  Airing  Mechanic  Skill.  —  The  case  of  loeatio  operig 
fadendi  is,  where  work  and  labor,  or  care  and  pains,  are  to  be 
bestowed  on  the  thing  delivered,  for  a  pecuniary  recompense  ; 
and  the  workmen  for  hire  must  answer  for  ordinary  n^lect  of 
the  goods  bailed,  and  apply  a  degree  of  skill  equal  to  hia  under- 
taking. Every  man  is  presumed  to  possess  the  ordinary  skill 
requisite  to  the  d  ue  exercise  of  the  art  or  trade  which  he  assumes. 
Spondet  peritiam  artit,  and  Imperitia  mUpoe  annumeratur.     If  he 

(^)  BatiOD  V.  Donovui,  4  B  &  Aid.  21 ;  Tttxy  v.  Wood,  8  Mbiod,  134,  186.  S«e 
the  c%»ea  put  by  Sir  Wllllaiii  Jonei  and  Lord  Stowell,  b;  waj  of  illiutratlon  of  tlie 
tvatoQ  of  the  diatlnttion  between  different  degree!  of  diligeoce  icqniilte  in  different 
cuel.    Janei  on  Bailrnent,  62  ;  6  C.  Rob.  Adin.  142,  165. 

(a)  Dig.  10.  2.  26.  7.  Sir  William  Jones,  in  hit  Etnj  on  Bailmeot,  87,  my  that 
the  laperlative  diligmiiuimui  wai  here  improperlj  applied,  and  that  it  would  be  a 
case  only  of  ordinarj  care.  But  Feiriere,  in  hli  CommenUnie!  upon  the  Institutct, 
V.  13S,  thinki  otherwiiej  and  that  Galua  wai  ipeaking  of  thingi  that  might  eatllj 
be  deteriorated,  and  would  require  the  most  exact  diligence  for  their  prewr*ation. 
The  case  woald  depend  upon  circumatancei.  Oalu  wai  ipeaking,  not  of  unhewn 
blocki  of  granite  or  marble,  but  of  coiumiu,  which  Implied,  in  the  midit  of  tbe 
gplendld  architecture  of  Itome,  production)  of  great  labor  and  Bkill;  and  in  lucl) 
a  caie.  It  would,  no  doubt,  require  the  uunoit  attention  to  avoid  injury  to  the  poliihed 
■haft  or  capital,  and  eipecially  if  tliat  capital  wai  flniahed  in  the  Corinthian  ityle,  or 
■urmounted  by  an  entablature,  adorned  with  all  the  beauty  and  elegance  of  the 
Qrecian  art  - 

he  prorei  the  contract,  cannot  ihow  any  Hon  pennlU  tbe  actt  wMcb  caoaed  tb* 

authority  to  oh  the  hone  ai  he  did.    It  injury,— impnuhntdriftng.for  Inatanot, 

remain*  to  be  determined  whether  this  —  he  ihowi  no  authority  for  uiing  tha 

reasoning  li  not  equally  IticaiMiitmt  with  hone  ai  he  did.    The  atrongeit  argument 

the  decliion  in  Way  o.  Foster.    An  owner  auggeited  on  the  other  side  seems  to  be. 

baa  a  right  of  action  for  the  negligent  that  the  owner  permila  the  Illegal  use, 

Injary  or  dettractton  of  hi*  property.    If  and  that,  aa  to  injuries  receWed  in  lb* 

tbe  defendant  prores  an  Illegal  contract,  coone  of  that  illegal  employment,  be  !• 

which  neither  espressly  itor  by  Impllca-  in  pari  ddieto. 
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performs  the  work  unskilfully,  he  becomes  re^ponnble  in  dam- 
i^ea.  (A)  Every  mechanic  who  takes  taij  materials  to  work  op 
for  another  in  the  course  of  hie  trade,  as  where  a  tailor  receives 
cloth  to  be  made  into  s  coat,  or  a  jeweller  a  gem  to  be  set  or 
engraved,  is  bound  to  perform  it  in  a  workmanlike  manner ;  be 
most  bestow  ordinary  diligence,  and  tliat  care  and  fidelity  which 
every  man  of  common  prudence,  and  capable  of  governing  a 
fomily,  takes  of  his  own  concerns.  (<;)  As  this  contract  is  of 
mutual  benefit,  the  bulce  is  not  answerable  for  slight  neglect, 
nor  for  a  loss  b/  inevitable  accident  or  irresistible  force,  or  from 
the  inhereDt  defect  of  the  Ihing  itself;  (d)  he  is  only  answerable 

for  ordinaiy  neglect  («) 
*S89       *But  though  he  must  exercise  a  care,  diligence,  and 

skill,  adequate  to  the  business ;  and  if  he  fails  in  the  ordi- 
nary care  and  skill  which  belongs  to  hla  undertaking,  and  the 
bailor  sustaius  dnmnge,  he  must  answer  Cor  that  damage ;  yet  if 
the  delivery  was  of  a  nature  to  transfer  the  property,  a  different 
result  would  follow.  In  the  case  of  a  delivery  to  a  goldsmith  of 
a  bar  of  silver,  to  be  made  into  vases,  or  an  ingot  of  gold  to  be 
made  into  rings,  by  the  civil  hiw  the  whole  property  passed  to 
the  smith,  and  the  employer  was  merely  entitled,  as  a  creditor, 
to  have  metal  equally  valuable  returned  in  a  certun  shape.  (•) 
If  the  metal  in  that  case  should  be  lost,  even  by  irreaslible  force, 
the  smith,  as  the  owner  of  it,  would  be  held  to  bear  the  loss, 
and  the  creditor  to  be  entitled  to  his  vase  or  ring ;  Uiough  it 
would  be  otherwise  if  the  same  metal  was  to  be  returned  in  its 
new  form.  (6) 

In  the  ease  of  Seymour  v.  Brown,  (c)  a  quantity  of  wheat  was 
sent  to  a  miller  to  be  exchanged  for  flour,  at  the  rate  of  a  barrel 
of  flour  for  every  five  bushels  of  wheat.  The  miller  mixed  the 
wheat  with  a  mass  of  the  wheat  of  the  same  quality  belonging 

(£)fBeiri  Comra.  1.  469;  Fothler,  Traits  da  Contnt  de  Loukge,  n.  42^  43B; 
Hl-DoiisM  b.  SImpion,  4  Ark.  G2S. 

(r)  Dig.  19.  3.  8.  6;  Pothier,  lb,  n.  419,  428;  1  Bell'*  Conini.*fi«.  «§;  l>nne«ii. 
Blundell,  8  Stark  «;  Storj  on  Bailmenl.  281,  2d  ed.  [|  431.] 

(J)  Poihler,  Trsittf  du  Ountrmt  de  Loaftge,  n.  428 ;  IXg.  19.  S.  IS.  K. 

f«)  Storr  on  Bailment,  SSS,  283,  284,  3d  ed.  [}{  43S-487.] 

(o)  ntg.  19.  9.  81. 

{£)  Jtwai  on  BallmeDl,  78  [103] ;  Bnflum  tr.  ISerrj,  S  Haaoa,  4TS. 

(e)  16  Jobn*.  44.    Thli  dedilon  hai  been  oceimUd  In  tbe  rtrj  anakiKOiiB  c«m  tt 
Ewlng  B.  French,  1  BlacW.  (Ind.)  Bfi3.*nd  tn  Hnrd*.  Wei^  7  Cowe^T6a,7fi^  nrt^ 
and  in  Smith  v.  Clark,  21  W«nd.  86. 
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to  himaelf  and  others,  and  before  the  flour  was  delivered,  the 
mill,  with  all  its  contents,  was  destroyed  by  fire.  It  was  held, 
upon  the  question  who  was  to  bear  the  loss,  that,  as  there  was  no 
fault  or  negligence  imputable  to  the  miller,  he  was  not  respon- 
sible for  the  loss,  and  that  the  property  was  not  transferred.  It 
was  considered  that  there  was  no  sale  within  the  intention  of  the 
parties.  If  the  same  identical  wheat  was  to  have  been  returned 
in  the  shape  of  flour,  the  decision  was  correct,  according  to  the 
general  principles  of  law  applicable  to  the  case.  But  as  it  did 
not  appear  to  have  been  understood  that  the  wheat  deliv- 
ei-ed  was  to  be  kept  separate,  and  returned  *  in  flour,  but  *  590 
only  flour  equal  to  wheat  of  such  quantity  and  quality, 
and  as  the  miller  acted  upon  that  understanding,  the  decision 
was  not  conformable  to  the  true  and  settled  doctrine.  There 
was  in  that  case  a  transfer  of  the  property  In  the  wheat  to  the 
miller,  and  he  was  l>ound,  at  his  own  risk,  and  at  all  events,  to 
have  returned  the  flour,  (a)  * 

(a)  Where  &□  uticle  Ii  delivered  to  be  nuniiftetimd  or  klcered,  and  the  ipecUle 
thing  to  b«  then  reatand.  It  ia  not  »  contnct  of  rale,  bnt  ft  regnlu-  bmilment  ieeatia 
optrit  Jacitiuii,  tod  the  b^orTetaini  hit  geoenl  proper^,  and  thebftUee  acquire*  no 
interest  in  an;  part  of  the  arttdes  (ai  logi  to  be  wired  into  board*)  hf  a  mere  part 
pertormaDce.    Pierce  v.  Schenck,  8  UUl  (N.  T.),  3a 

1  BaHmaa  ur  SaUt  —  ia)   The  MatA-  to  be  mixed  with  certain  other  ipeeilled 

ment  in  the  teit  and  In  not«  (a)  that  the  parceli,  and  a  proportionate  amount  of 

property  doe*  not  pBM  1^  the  delirerj  of  the  wheat  or  of    floar  into  which  <t  b 

an  article  when  the  fpedflc  thing  i*  to  groand  1»  to  be  retumed.     Inglebrlght  a. 

b«  reatored,  altliongh  in  an  altered  fonn,  Hammond,    19  Ohio,  SST,  exi^alned   Id 

ii  conflrmed  hj  other  caw*.     Fatter  o.  CbaM  r  Waahbom,  1  Ohio  St.  244,  251. 

Pettibone,  8  SeLd.  433 ;  Hallorr  b.  WilUi,  A*  to  the  natora  of  the  intereiu  of  the 

4   ComiL  Te,  86;    Hjde  n.  CookK»,  21  partle*,  tea  806,  n.  I .  xi 
Barb.9S.     And  the  Law  i*  the  lame  when  {M  Dqntilt  in  Grain  Elaatan. —  Tbt 

aparoelof  wheat,  torln*tBiice,liallawcd  wnal  coiUM  of  dealing  with   grain  in 


x^  Whetheratiataaadionanumittloa  that  it  ihall  b«  contomed  or  diipoted  of, 

tale  or  a  bailnirnt  depeDdi  upon  whether  jet  If  It  li  Intended  that  the  Irantferea 

the  partiet  intend  the  title  to  pat*,  *np-  thallail  the  time  keep  on  hand  a  like  quan- 

poehig  it  to  be  a  eaie  in  which  It  It  legally  titj  of  other  property  of  timllar  kind  and 

ponlble  that  It  ihonld  paat.    The  general  quality,  even  though  not  leparated  from 

(ett  it,  at  itated  tajim,  whether  It  tt  odd-  otiier  like  property,  the  prptnmption  it 

templaled    that    the    identical   property  that  the  transferror  become*  a  tenant  in 

tranaferred  shallbe  retumed,  though  in  al-  common  of  the  entire  naaa.  Suchanlnter- 

tared  form.    Powder  Co.  a.  BnrkhardI,  07  est,  though  continnally  shifting  both  as  to 

tr.S.  110;  Dittaiartr.  Norman,  118  Mae*,  the  proper^  carved  by  it  and  as  to  Iha 

810.    But  even  where  it  It  contemplated  proportkm  of  the  entire  Matt,  It  at  aay 
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Tliere   are  very   embarrassing  queKtioiu,  «s  bas  been  jiuUj 
obBerved,  (h)  arising  in  cases  where  the  iabar  bestowed  bu  oot 

{b)  Stoi7'B  Comm.  SS7,  {|  441-1 

el«T«toi«  nlte*  harder  queilioDi.     Orain  Uinibn title.  Cm^mfr.Atti,l4 AOta, 

it  dellrered  to  theM  ■lorehaiuei,  either  STO;    Wama  m.  iiai*»    ST   Mil   01 

on  an  expr«H  undentanding,  or  under  a  Dole  c  (MoMead.  SI  IS.  laO ;  41  ID.  344 

ciutom  wliith  aulhorizei  tlie  warehoiue-  Young  r.  Ida,  U  Wis.  8I« ;  23Wii.U3; 

man,  not  only  la  mix  certain  ipecifled  [Broadwell  c.  Howatd,  77  IIL  30&.]    In 

paroeli,  but  ro  add  aoy  other  grain  ol  the  latter  rinr  Ike  ■  an  hi— man  acama 

the  tame  quality,  either  at  hit  own  or  to  be  coosideml  a  bailee,  with  paver  to 

of  olhen',  and  to  draw  from  the  maai  to  change  (he  baOar'i  tfory  m  wTa>)l]r 

meet  tlie  onlen  ot  receipt  boldert  ai  tiiej  into  a  tenanq'  in  -r— p-wn  i^  a  prapor- 

mi/  be  preienled.    Even  If   (he  ware-  tlonatelj  laiger  ma■^  and  back  a^aia,  at 

lioutemao  it  bound  to  leave  enough  grain  will,  or  to  rabadtnte  other  (raia  of  the 

in  the  matt  to  meet  outiCanding  recelptt,  tame  qnalitj  tor  that  recriTed  (which  fa 

at  ha*  be«n  laid  down  (Young  «.  Mllei,  not  within  the  powen  of  an  onGnaiT 

aO  Wit.  fllQ;  23  Wit.  643),  tnd  It  teemi  bulee.   Burton  r.Cn7ea,«  IIL3W,33»; 

to  be  recognized  by  the  uiual  charge  for  rf.681,n-1,(e).)     He  wo«ld  iERct  bum  a 

ttorage,  It  it   obrioui   tliat  a  deputitor  banbr  to  whom  fae  hat  been  Gkeoed,  be- 

cannot  aiiert  title  to  hit  proportion  on  came  the  latter  it  aot  boowl  to  keep  so 

tlia  ground  that  hit  grain  It  part  of  the  hand  a  tpeciflc  heqi  of  mooey,  cr  crcs  a 

maat,  for  ten  timet  the  contentt  of  the  Un  tpeciflc  fund,  out  of  which  hit  cwatomff 

may   hare  patted  tlirougli  it  tince  he  may  demand  payment, 
depotited.    It  hat  accordingly  been  laid  (e)  ftniam  frtm  Orarm  BnoMra.  — 

down  that  the  traniactlou  it  a  tale,  In  The  general  rale  of  the  EnglMli  law  itt 

•ereral  caiei,  which  pottibly  could  Iiave  that  an  agreement  for  tlie  pordiaae  of  a 

been  decided  on  narrower  groundi  (that  certain  qnan^ty,  ont  of  a  laiger  amoonl, 

the  party  had  an  option  of  taking  grain  or  doe*  not  patt  the  title  mitS  tepafatioB. 

money,  &c.).    Cfaate  a.  Waihburn,  1  Olito  AtOe,  402,  n.  1,  (&) ;  Gillett  *.  HiU,  S  Cr.  t 

St.  244;  6  Am.  Law  Rev.  4Ui  Wilton  v.  HFet.630,635;  CampbdlKHertey  Docki 

Cooper,  10  Iowa,- 666  j  South  Atutrallan  fr  Harbor  Board,  14  C  a  k.  a.  4 U.  Some 

lot.  Co.  t>.  Randell,  L.  R.  8  F.  0.  101.  American cateathowa contrary  teDdcne^. 

Some  practical  objectiont  to  tUi  view  Elmberly  k.  Fatcbin,  10 S.  T.  380  (when, 

are  itated  in  an  ampUflcation  of  Ihit  note,  however,  the  partiet  inppoaed  that  the 

S  Am.  Ijiw  Rev.  466,  404;  and  there  are  heap  tpeclfled  eontained  ka  than   Om 

catei  where  it  hAi  been  atiumed,althou^  numberof  boihelt  told];  Claik  r.  Gtiflti^ 

without  latitfactoiy  ditcutilon,  that  the  24  N.  T.  6»6;  Ruitell  r.  Cairingteo,  « 

depotitor  in  thete  public  warehoniei  re-  N.  T.  IIB;  Hall  t.  Botton  &  Woroeater 

one  moment  definite,  behig  eipretaed  by  right  to  nae  the  proper^,  being  booad 

the  fraction  having  at  a  numerator  the  only  to  rettore  a  like  qnaotily  on  demand, 

nnmber  of  bneheli  trantferred,  and  at  a  It  wonid  teem  that  the  trantaeUon  thonM 

denominator  the  tiamber  of  bntheli  in  be  treated  at  a  tale.    Bahilly  a.  Wiliott,  S 

the  entire  matt.    Ledyard  e.  Hihbard,  48  DIU.  430 ;  HcCabe  v.  UcEinatiy,  G  DiU. 

Mich.  421 ;  Sexton  v.  Graham,  63  Iowa,  600.     Bnt  tee  Helton  v.   Brown,  t^pv. 

181 ;  Irona  p.  Kentner,  61  Iowa,  88 ;  Nel-  Tbe  caae  It  then  analogoot  to  a  ban. 

tone  Brown,  44  Iowa,  466.    Butifltwera  See  Shoemak^' e.  HinaB,6>ma.  110. 
tbowD  that  the  war^outaman  bad  the 
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been  properly  Applied,  or  not  according  to  contract,  or  left  incom- 
plete, or  where  the  subject  has  perished  before  it  was  finiahed.  (c) 
Thus,  it  was  held,  in  Mlia  v.  Hamtai,  (d)  that  if  a  person  under- 
takes to  build  a  house  upon  a  specified  plan,  and  with  certain 
materials,  and  he  departs,  without  leave,  from  the  terms  of  the 
contract,  he  is  not  entitled  to  any  compensation  for  his  labor. 
This  decision  rests  on  the  strict  ground  of  contract ;  but  the 
civil  law  speaks  a  more  benign  language,  and  gives  the  builder, 
acting  in  good  &ith,  and  in  cases  where  the  work  is  united  with 
the  property  of  the  employer,  an  indemnity  to  the  extent  of  the 
benefit  eonferred.  This  is  also  the  rule  in  the  Scotch  law.  («} 
If  the  employer  derives  no  benefit  from  the  work  and  labor  of  the 
mechanic  (as  where  the  whole  subject-matter  of  the  nndertaking 
is  destroyed,  by  inevitable  accident,  before  the  work  is  completed 
and  the  thing  delivered}  ;  even  in  that  case  the  civil  law  gave  to 
tbe  mechanic  a  ratable  compensation  for  his  labor  and  expenses 
bestowed  upon  the  materials  of  his  employer.  And  Pothier  con- 
cludes that  it  is  just  and  equitable ;  for,  as  &8t  as  the  building 
advanced,  it  had  become,  by  accession,  part  of  the  property  of 

(e)  See  lapra,  G09,  note.  The  Seottlah  law  denli  on  th<i  subject  upon  vetj  eqld- 
tablc  groQiidi,  for  It  b&Iance<  Uie  InconTenience  iind  damage  aiiiing  from  tbe  Imper- 
fect or  faulty  performance  sgaliut  the  benefit  actuallj  derired  froia  the  work,  and 
givea  the  worlcmaa  either  a  pro  lanto  compeniation,  or  aiaeiies  him  in  dauMget,  m 
tlie  difference  in  tbe  result  majr  require.    1  Bell'*  Comm.  4C5, 466. 

(d)  8  Taunt.  ^.  (s)  1  Bell'i  Comm.  4GS. 

R.  R.,  14  Allen,  43B,  448;   Waldron  v.  be  a  infflclent  tender  in  Chicago  to  Mtli^ 

Chaae,  07  Me.  414;  Tonng  v.  Milei,  90  acontract  to  dellrer  grain,  unleM  the  pup- 

Wb.  015  (which  was  not  a  case  of  lale  a  chaser  ihoutd  Insist  on  seeing  the  grahi. 

a  mats).     At  all  e*ents  a  title  to  an  on-  McPIiersnn  b.  Gale,  40  111.  S6S ;  Gregoi; 

dlTlded  Interest  may  pau,  If  snch  is  the  ■>.  Wendell,  40  Hich.  438 :  549,  n.  1. 
Intention  of  the  parties,  and  the  parties  to         On  the  other  hand,  It  the  narehotiM- 

an  agreement  for  a  sale  of  grain  in  an  man  is  the  owner  of  all  the  grain  in  bSt 

elevator  niaj  properly  enough  be  sup-  warchonie,  and  only  liable  ex  eontraelu  to 

posed  toliaTeanchan  intention,  if  depot-  a  depositor,  It  wontd  seem  that  if  he  Is 

Itore  are  held  to  be  owners.    In  sereral  of  liable  to  a  stranger  to  the  consideration, 

tbe  cases  nhlcb  hare  been  referred  to  as  It  mutt  be  either  on  the  ground  of  custom 

taking  Uiat  tIgw,  it  haa  been  held  that  (7  Am.  Law  Re*.  6&T},  or  elae  that  tbe 

the  title  passed  to  purchasers  from  depos-  costomary  receipt  for  grain  deliTerable  to 

Itors  before  sep^rntion,  although  let*  than  A.  or  order  operates  as  a  letter  of  credit ; 

the  amount  deposited  was  bou^t.    Cn«h-  (;»ii,  ill.  84.  n.(c];  89,  u.  2  oJ^.;)  which 

lug  ■.  Breed  (an  action  for  goods  sold  and  is  not  tbe  effect  of  a  similar  recdpt  by  an 

Mmrtd) ;  Warren  r.  Hllliken  (tmrer),  ordinary  biulee.    But  see  Second  Nat, 

npra.  A  warehouse  recdpt  Is  tbonght  to  Bank  e.  Walbrldge,  10  Ohio  St.  419. 
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the  owner,  (f)  So,  if  an  article  be  deliTered  to  a  mechaoie  to 
be  repaired,  or  materials  are  delivered  to  be  wrought  into  a  new 
form  and  shape,  and  the  thing  is  accidentally  destroyed  before 

the  work  is  finished  and  ready  for  delivery,  without  any 
•  691   fault  or  negligence  •  on  the   part  of  the  mechanic,  the 

entire  loss,  according  to  the  English  law,  &Ils  apon  the 
owner  of  the  materials ;  for  he  is  bound  to  answer  for  the  work 
and  labor  already  bestowed.  This  is  the  general  rule  of  law, 
though  it  is  liable  to  be  controlled  by  the  eoatom  of  the  trade.  («) ' 
According  to  the  French  law,  if  the  mechanic  was  to  furnish  Uie 
materials,  and  the  thing  accidentally  perished  before  completion 
and  delivery,  he  bears  the  loss  both  of  ihe  materials,  and  of  his 
work ;  but  if  the  materials  were  furnished  by  the  employer,  and 
the  workman  furnished  only  his  skill  and  labor,  and  die  article 
wa.1  destroyed  without  fault,  and  before  it  was  finished,  the  one 
loses  the  materials  and  the  other  his  labor.  (&)  The  Civil  Code 
of  Louisiana  follows,  in  this  respect,  the  rule  in  the  French 
code,  (c)  The  reason  of  the  distinction  is,  that,  in  the  one  case, 
the  employer  is  the  owner  of  the  article  or  subject  with  which 

if)  DIff- 19. 2.  60 ;  Potbier,  Traits  do  Gontnt  de  LoiuKe,  n.  483. 

(a)  Menetone  c.  AlhiitrEi,  8  Burr.  lfiS2 ;  Gillett  r.  Hawmnn,  1  TmnnL  137 ;  Stoij  on 
BtilnKul,  287,  2d  ed.  [3  411.]  But  if  the  mec:hanic  was  bf  coatract  to  complete  the 
work  before  pay tncnt  for  a  ipeclflc  luni,  and  Ihe  emplofer  to  fnmigb  the  material^ 
and  when  Hie  work  wm  ncarljr  flniEhed,  the  lame  be  deitrujed  b;  an  accidental  flie, 
no  cooipeniation  U  recoTcrable,  for  the  contract  ii  entire,  and  performance  ia  a  cod- 
dltion  precedent.  But  without  a  contract  potlponing  the  pajmeot  to  the  completku 
of  the  work,  the  workman  would  be  entitled  to  a  pn>  rata  payment  B  BoiT.  mpra; 
81017  °n  Bailment,  287,  2d  ed.  [f  426] ;  Brumby  v.  Smith,  3  Ala.  123,  wbete  A.  con- 
■  tracted  with  B.  to  build  a  houBe  on  A.'i  land,  and  A.  to  fumiib  the  materiala,  and 
the  bntlder  to  be  paid  when  the  home  waa  flntihed.  It  wa«  bamt  down  by  accidmt 
when  nearly  completed,  and  the  builder  waa  held  entitled  to  the  value  of  hii  labor, 
on  the  maxim  that  A.  wm  owner  of  Ihe  material*  and  the  Etracliu«,  and  ret  peril 
AmiW.  WIlioD  V.  Knott,  3  Humph.  (Tenn.)  473.  So  when  a  manafaclarer  agreei 
to  conetrucC  an  article  out  of  his  own  materiali,  the  property  remains  with  him  ondl 
completed  and  dellTered.  It  would  be  the  ume  it  the  manufHctnrrr  fumiihed  the 
principal  part  of  the  materiali ;  bat  If  the  employer  furnished  Ibe  whole  or  principal 
part  of  the  materials,  he  would  retain  the  properly  during  the  performance  of  Um 
work.    Gregory  e.  Stryker,  2  Denio,  628. 

(£)  Civil  Code,  n.  1788,  1789, 1T90;  2  FardeHna,  Dnrft  Com.  2,  tit.  7,  art.  698. 

(e)  Civil  Code  of  Louisiana,  art.  27S1 ;  Beguin  n.  Debon,  8  Martin  (La.),  fl. 

I   Both   parties  were   thought  to  be  certain  materials,  was  held  not  entitled  to 

excused  from  the  further  performance  of  recover  for  what  he  had  done,  in  Appleby 

the  contract,  but  the  party  who  had  com-  r.  Myers,  L.  K.  2  C.  P.  061.     See  UK, 

pleted  part  of  the  work,  and  furnished  n.  1. 
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the  labor  is  incorporated  ;  and,  in  the  other  case,  the  workman 
id  the  owner.  The  principle  is  still  the  same.  Ret  perit 
dommo,  (d) 

Mr.  Justice  Story  (e)  Bubdivides  this  head  of  LoeaUo  into  1. 
Jjoeatio  eperit  faeiendi,  or  hire  of  labor  and  services.  2.  Locatio 
eu«todi(e,  or  receiving  goods  on  deposit  for  hire.  He  includes 
under  the  last  head,  ^isters  of  cattle,  warehousemen,  and  wharf- 
ingers ;  and  to  these  may  be  added,  a  class  of  bailees  known  in 
this  country  by  the  term  of  forwarding  men,  or  merchants.  They 
are  all  responsible  for  want  of  good  faith,  and  of  reasonable  care 
and  ordinary  diligence,  and  not  to  any  greater  extent,  unless  the 
business  and  duty  of  carriers  be  attaohed  to  their  other 
character.  (/)  *  But  IHHKBBPBBS  form  an  exception  to  *592 
the  general  rule,  and  they  are  held  responsible  to  as  strict 
and  severe  an  extent  as  common  carriers ;  and  the  principle  was 
taken  from  the  Roman  law,  and  adopted  into  modem  juris- 
prudence, (ffl) 

(8.)  Of  Innkeepert.  —  The  responsibili^  of  an  inmkbbpkb  for 
the  horse  or  goods  of  bis  guest,  whom  he  reeeives  and  acoommo* 
dates  for  hire,  has  been  a  point  of  much  discussion  in  the  books. 
In  general,  he  is  responsible  at  common  law  for  the  acts  of  his 
domestioti,  and  for  thefts,  and  is  bound  to  take  all  due  care  of  the 
goods  and  baggie  of  his  guests  deposited  in  bis  bouse,  or 
intrusted  to  the  care  of  bis  family  or  servants,  without  subtrao- 
tioo  or  loss,  day  and  night.  He  is  said  to  be  chargeable  on  the 
ground  of  the  profit  which  he  receives  for  entertaining  his 
guests,  (h")    The  custody  of  the  goods  of  his  guest  is  part  and 

{d]  Btorr'i  Comm.  20^  [|  43a] 

(<)  lb.  276.  [|  422.) 

(/)  CalUff  0.  Duten,  Peakc,  114;  noncm*  v.  Snull,  1  ^p-  SIS;  Ganide  k 
TrentNavlBiidonCo.,4T.It.68li  Bidawsj*  P.Todd.S  Surk.400;  Piatt  e.  Hibbard, 
7  Cowen,  497 ;  Hrown  n.  Dcnnison,  2  W«Dd.  603;  Schmidt  v.  Blood,  S  Wend.  268; 
Slreeter  n.  Ilorlock,  1  Bing.  84 ;  RoberU  o.  Turner,  12  Johni.  S8S ;  Story'i  Comm. 
28»-29T.  2d  ed.  [|S  442-466 ;{  tee  alio  lapra,  ODD,  n.  a;  [we  eqteciallj  Searie  v. 
lATerick,  9  L.  R.  Q.  B.  121.] 

(a)  Dig.  4.  9.  Thu  edict  of  the  pnetor  included  ahipmasten,  fnnkeepen,  and 
•tiblekeepen  Id  tlw  Mine  lecere  but  wiie  and  wlioleaoiiie  retponaibllltj'.  See  infra, 
UL  7,  note  (o),  wbere  the  edict  b  ipeciallj  noticed.  Mr.  Jaitlce  Storr  has  giTen  a 
general  Tiew  of  tlM  reapontlbllilr  of  Innkeepen  in  the  dTil  law  anil  in  the  law  of 
tlioae  nation!  of  Europ*  which  have  adopred  iL    Slor?  on  Balimenti,  %%  4R4-4eft. 

(b)  MoTM  D.  Sloe,  1  Vent.  2SS;  Une  r.  Cotton,  13  Hod.  483,  487;  Towmo  9. 
Hafre-de-Qrace  Bank,  6  Harr.  4  J.  47. 
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parcel  of  the  coatract  to  feed,  lodge,  and  accommodate  the  guest 
for  a  suitable  reward,  (c) 

In  Calye'i  caae^  (S)  it  was  decided,  upon  the  authority  of  the 
original  writ  in  the  register  (and  which  Lord  Coke  said  was  the 
ground  of  the  common  law  on  the  subject),  that  if  a  guest  came 
to  an  inn,  and  directed  that  bin  horse  be  put  to  pastiive,  and  the 
horse  »'aa  stolen,  the  innkeeper  was  not  responsible,  in  his  char- 
acter of  innkeepert  for  the  loss  of  the  horse.  However,  it  was 
^reed  in  that  case,  that  if  the  owner  had  not  directed  that  the 
horse  be  put  to  pasture,  aud  the  innkeeper  had  done  it  of  his  own 
accord,  he  would  be  responsible. 

Perhaps  this  rule  might  admit  of  gome  limitations  ;  for  if  the 

putting  the  traveller's  horse  to  pasture  in  the  summer  season,  or 

leaving  the  carriage  in  an  open  shed  in  the  street,  be  the 

*593   usual  custom,  as  it  is  in  many  parts  of*  this  country,  the 

consent  or  dii-ecldoii  of  the  owner  to  that  effect  might  be 

fiurly  presumed,  (a) 

It  was  laid  down  in  the  same  case  .in  Coke,  tliat  the  innkeeper 
was  bound  absolutely  to  keep  safe  the  goods  of  his  guest  deposited 
within  the  inn,  and  whether  the  guest  acquainted  the  innkeeper 
that  the  goods  were  there,  or  did  not ;  and  that  he  would  in  every 
event  he  bound  to  pay  for  the  goods  if  stolen,  unless  they  were 
stolen  by  a  servant  or  companion  of  the  guest.  The  responsibility 
of  the  innl^eeper  extends  to  all  his  servants  and  domestics,  and  to 
all  the  movable  goods  and  chattels  and  moneys  of  his  guest  which 

(e)  Holt,  C.  J.,  IS  Mod.  487  ;  GrinneU  ■>.  Cook,  3  HIU,  4S6.  An  innkeeper  cuumt 
lawfully  refaie  Id  receWe  Kuesta  to  Che  extent  of  bis  reMonakle  accotninodatioM ; 
nor  can  he  impote  unreaionable  lerD»  apon  them.  Bennett  e.  Hellor,  6  T.  R.  274; 
ThompMin  V.  Lacj.  3  B,  &  Al±  286;  Hawtborn  d.  Manimnnd,  1  Carr.  &  Kir.  404. 
And  as  a  compentation  for  tbe  innkepper'i  reipoDilbilit/,  the  better  opinion  la,  that  be 
haa  a  lien  on  all  the  good*  of  hii  gueat  at  the  Inn,  for  all  hii  ezpenaei  there.  Stoi^ 
on  BaUmenli,  311, 2d  ed.  J{  476) ;  Lord  Kenjon  and  Aahhnnt,  J.,  in  Eirkman  e.  Shaw- 
crow,  0  T.  R.  14;  Orinnell  b.  Cook,  wapra;  [Angiu  d.  HcLaclilan,  23  Ch.  D.  330.] 
But  the  innkeeper  la  not  reaponaible  In  that  character  for  gonda  left  in  hia  coatodf, 
nnleia  tbe  owner  be  hli  gveit,  by  either  having  been  tbere,  or  intending  to  go  tbne, 
in  that  capadtj.  He  moat  be  either  actoally  or  coDitmctiTelr  tlie  innkeepw'a 
gW«t    Id. 

(d)  e  Co.  32. 

(a)  Story's  Corom.  312.  [t  478.]  If  the  tcSTeller  directs  hii  liorse  to  be  pnt  Into 
the  stable,  and  lajs  nothing  about  his  gig,  and  it  be  left  in  the  bigliwaj  with  othv 
carriages,  and  is  stolen,  the  innkeeper  haa  been  held  lial>le,  under  tbe  implied  proniis* 
to  Uke  the  gig  infra  haipitiim.  Jones  «.  Tyler,  S  Not.  &  M.  676  j  1  Ad.  fr  El.  GSS, 
a.  c.    This  was  carrying  the  protection  of  the  inn  snflldentlf  far. 
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are  pliiced  ffithin  the  iun  (infra  hospitium) ;  but  it  does  not  extend 
to  trespasses  committed  upou  the  persou  of  the  guest,  nor  does  it 
extend  to  loss  occasioned  by  inevitable  casaalty,  or  by  superior* 
force,  as  robbery,  (by '  It  ia  no  excuse  for  the  innkeeper  that 
he  was,  at  the  time  the  goods  of  his  guest  were  lost,  Biok,  or 
insane,  for  he  is  boand  to  provide  careful  servants,  (c)  In  Ben- 
nett V.  Jtfellor,  (d)  the  responsibility  of  innkeepers  was  laid  down 
with  great  strictness,  and  even  with  severity.  The  plaintiff's 
servant  came  to  an  ioQ  to  deposit  some  goods  for  a  week.  Tlie 
proposal  was  rejected,  and  the  servant  sat  down  in  the  inn  as  » 
guest,  with  the  gooda  placed  behind  him,  and  very  shortly  there- 
after they  were  stolen.  It  was  held  that  the  innkeeper  was 
liable  for  the  goods ;  for  the  servant  was  entitled  to  protection 
for  bis  goods  during  the  time  he  continued  in  the  inn  as  a  guest. 
It  was  not  necessary  that  the  goods  should  have  been  in  the 
special  keeping  of  the  innkeeper,  in  order  to  make  him  liable ; 
if  they  be  in  the  inn,  that  is  sufficient  to  charge  him. 
*  It  is  not  necessary  to  prove  negligence  in  the  innkeeper ;  *  5M 
for  it  is  his  duty  to  provide  honest  servants,  according  to 
the  confidence  reposed  in  him  by  the  public  ;  (a)  and  he  ought 
to  answer  civilly  for  their  acts,  even  if  they  should  rob  the  gueats 
who  sleep  under  his  roof.  An  innkeeper,  like  a  common  carrier, 
is  an  insurer  of  the  goods  of  his  gnests,  and  he  can  only  limit  his 
liability  by  express  ^preement  or  notice.  (() '     lUgorous  as  this 

{b)  Cilje't  CtM,  abi  npra,-  Mone  d.  Sine,  1  Vent.  190,  288;  Kent  e.  Shockaid, 
8  B.  &  Ad.  803 ;  Story'i  Comra.  S08,  309,  [§§  471-473]  But  from  the  case  ol  Muou 
V.  ThoRiptoD.  and  from  the  dirtvm  of  Ballej,  J.,  in  Richmond  d,  Stnllh,  8  B,  &  C.  9, 
it  would  teem  that  innkeepen  were  mpoaiible,  like  CDminon  curien,  tor  robbery 
•DdbuTglirj.  Sloiy  OD  Bailments,  309, 2d  ed.  IS  4^-1  If  a  bone,  uhai*e,  and  li&ra«M 
be  deliTervd  to  an  innkeeper,  the  pajment  for  the  hone  indodes  a  comp«naatioD  for 
keeping  the  chaise  and  hamesa,  and  he  ig  liable  ai  an  innkeeper  for  the  lou  of  them. 
Mmoq  e.  ThompM>n,  9  Pick.  280.  Thi»  last  case  wm  qneitioned  and  ovemded  in 
Orinoell  v.  Cook,  3  Hill,  486,  «o  far  m  it  vent  to  hold  the  innkeeper  in  that  character 
reiponiibte  for  tlie  good)  of  a  person  who  was  not  at  the  inn,  and  did  not  Intend  to  go 
there  as  a  gueit,  and  therefore  was  no  gncRt. 

(e)  Calye'a  Case,  «ht  it^nt ;  Croei  r.  Andrews,  Cro.  Glli.  fl22. 

Id)  6  T.  H.  273. 

{a}  If  the  goods  of  a  gneit  be  deposited  in  a  pnblic  inn,  ttad  be  lost  or  injored, 
(he  prima  /acit  presumption  li,  that  the  loss  was  ouculooed  by  the  loss  or  negligence 
of  the  innkeeper  or  his  serrants,  hut  the  premmptlon  may  be  rebutted.  Dawwnt  s. 
Chamney,  5  Q.  B.  104. 

(h)  Richmond  p.  Smith,  8  B.  &  C.  9. 

>  Bee  eeO,  D.  t.  1  8m  N9,  m.  1. 
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law  nay  seem,  aod  hard  as  it  may  actually  be  in  some  iDstanoee, 
it  ie,  as  Sir  William  Jones  observes,  founded  oo  the  princi|>le  of 
'public  utility,  to  which  all  private  considerationB  ought  to  yield. 
TmvellerB,  who  must  be  numerous  in  a  rich  and  commercial 
country,  are  obliged  to  rely  almost  implicitly  on  the  good  faith 
of  ioakeepeTs;  and  it  would  be  almoet  impossible  for  them,  in 
any  given  case,  to  make  out  proof  of  fmnd  or  negligence  in  the 
I&ndlotd.  The  Roman  [vtetor  held  innkeepers  responsible  for 
the  goods  of  their  guests,  on  the  same  principle  of  public  utility. 
It  was  necessary,  says  Ulpian,  in  commenting  on  the  edict  of  the 
prtetor,  to  confide  largely  in  the  honesty  of  such  men ;  and  if 
they  were  not  held  very  strictly  to  theii-  duty,  they  might  yield 
to  the  temptation  to  commit  a  breach  of  trust  They  were 
bound  to  answer  for  all  losses,  and  dnmi^s  happening  even 
without  their  default,  unless  they  were  fatal  losses,  ocoutrii^ 
from  fia  vu^'or  or  irrfenstible  force,  (c) 

The  responsibility  of  innkeepers,  to  the  full  extent  of  the  Eng- 
lish law,  has  been  recognized  in  the  courts  of  justice  in  this 
country,  (d)  Thus,  in  Quinton  v.  Courtneg  (e)  the  innkeeper 
was  held  liable  for  money  stolen  out  of  the  saddlebags  of  the 
guest,  which  he  had  delivered  to  the  servant  without  informing 
him,  or  his  master,  that  there  was  money  in  them.  And 
•  595  in  CltUa  v.  Wiggiru,  (/)  the  innkeeper  was  •  held  respon- 
sible for  a  Uieft  of  bags  of  grain  in  a  loaded  sleigh  of  a 
guest  which  had  been  placed  for  the  night  in  a  wagon  or  out- 
house appurtenant  to  the  inn,  with  fastened  doors.  The  sleigh 
was  deemed  infra  hoapitium,  and  the  innkeeper  liablei  without 
any  negligence  being  proved  gainst  him. 

Under  so  extended  a  responsibility,  it  becomes  very  important 
that  the  nature  of  inns  and  guests,  and  the  person  to  whom  the 
description  applies,  should  be  precisely  understood. 

Common  inns  were  declared  in  Oalyit  com  to  be  instituted 
for  passengers  and  way&ring  men,  and  that  a  neighbor,  who  was 
no  traveller,  and  lodged  at  the  inn  as  a  friend,  at  the  request  of 
the  innkeeper,  was  not  a  guest  whose  goods  would  be  under 

(c]  Dig.  4  0. 1,  3 ;  Jones  an  Bi^lment,  9B,  B6. 
{d)  Hmou  p.  Thompson,  9  I*ick.  SSO. 
{f)  1  Kkjw.  (N.  C.)  40. 

I/I  U  Johni.  ITS ;  NewMm  v.  Axon,  1  Mi^Cord,  £06,  and  Hper  '•  UtKOJ.  St 
Wend.  28%  coauin  •  nooffoUiaa  of  the  ume  principla 
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special  protoctaoo.  A  house  merely  for  lodging  strangflTs  for  a 
season,  wbo  came  to  a  vatering  place,  and  furnishing  hay  and 
stable  room  for  their  horses,  and  selling  beer  to  them  and  to  no 
one  else,  has  been  held  not  to  he  a  public  Inn.  (a)  It  must  be  s 
house  kept  open  publicly  for  the  lodging  and  entertainment  of 
travellers  to  general,  for  a  reasonable  compensation.  If  a  person 
lets  lodgings  only,  and  upon  a  previous  contract  with  every  per- 
son who  comes,  and  does  not  afford  entertainment  for  tb«  publio 
at  large  indiscriminately,  it  is  not  a  common  inn.  (&)  In  Thomj^ 
ton  V.  Laey,  (e)  this  subject  was  fully  discussed ;  and  it  was 
decided  that  a  house  of  public  entertainment  in  London,  where 
provisions  and  beds  were  furnished  for  travellers,  and  all  othera 
capable  of  paying  a  suitable  compensation  for  the  same,  was  a 
public  inn.  The  owner  was  subject  to  all  the  liabilities  of  an 
innkeeper,  even  though  he  kept  no  stables,  and  was  not  fre- 
qnented  by  st^e  ooacbes  and  wi^ns  from  the  country;  and 
even  though  the  guest  did  not  appear  to  have  been  a  traveller, 
but  to  have  previously  resided  in  funiished  lodgings  in  the  city. 
A  lodging-house  keeper  was  one  that  made  a  contract 
with  every  *  person  that  came ;  but  ao  inn,  said  one  of  *  696 
the  judges  in  that  ease,  is  a  house,  the  owner  of  which 
holds  out  that  he  will  receive  all  travellers  and  sojourners  wbo 
ai'e  willing  to  pay  a  price  adequate  to  the  sort  of  entertainment 
provided,  and  who  come  in  a  situation  in  which  they  are  fit  to  be 
received,  (a)  ^    But  the  keeper  of  a  mere  ooffiee  house  or  private 

(a)  Psrkhnnt  v.  VtMiet,  1  8>lk.  S8T ;  Carlh.  417,  a.  c. 

{b)  KiterMlning  itrangen  occmIoimII;  for  compeiwmtion  dom  not  mtike  %.  pcvMa 
ui  iUDkeeper.    The  State  b.  Ustbewa,  3  Der.  &  Bat  424. 

(c)  8  B.  &  Ad.  288. 

(a)  PMtor  V.  Flint,  19  Mod.  264,  b.  p.  A  gnett  b  not  entitled  to  aelnrt  a  partton- 
tor  room  or  a  bedroom  for  the  parpoee  of  if  tring  np  all  night,  h  long  as  the  innkeeper 
offen  to  fnmUh  him  witb  a  pn^r  room  for  that  pnrpoee.    Fell  v.  Knight,  B  H.  A 

w.aw. 

i  ImJcwtpa,  ^—  (a)  Win  itt  —  For  of  oonrw,  ttop  at  an  inn  In  the  charaetar 

deflDHion*,aiid for  thediitlQction between  of  a  lodgerandnMof  agDe*t,bnCtie<iMt 

innkeepenandlodging-iionaekeepen.iee  not  necenarily  become  a  mere  lodger  b^ 

WiDtannte  v.  Claik,  G  Sandf .  MS,  9tT ;  agreeing  to  pay  by  Ibe  week,  nor  toae  bit 

WaHfaig  V.  Ptfttet,  86  Conn.  1S8;  C^tnn-  character  of  gneit  by  itayhig  a  contld- 

well  n  BtepheMi  S  Dal7, 15;  Bnkerton  erable  length  of  lime.    Bctbhlre  Woollen 

*.  Woodwnd.  88  Cal.  KT,  608.    And  for  Co.  v.  Proctor,  TCMh.41T  ;  Hall  v.  Pike, 

the  ^tlnction  between  lodgera  and  ten-  100  Hats.  406 ;  Horcroee  v.  NorcroM,  68 

uta,  eee  UL  462,  n.  1   (ft).     A  party  may,  Ue.  108 ;  nokerton  o.  Woodward,  rnqtra/ 
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boarding  or  lodging  hooae  is  not  an  innkeeper  in  the  senae  of 
the  Uw.  (&}  If  a  guest  applies  for  a  room  in  an  inn,  for  a  pur- 
pose of  business  distinct  fi-om  his  aeoommodation  as  a  gaest,  the 
particular  respo'nuibiUty  does  not  extend  to  goods  lost  or  stolen 
from  that  room,  (c)  Tliough  a  landlord  cannot  exonerate  bitn- 
aelf  bj  merely  handing  over  a  key  to  his  guest,  yet,  if  the  guest 

lb)  Dot  V.  LMning,  4  Ctmph.  TT ;  WttlioK  v.  M'Dowil,  1  Bell'i  Comm.  4aa 
(c)  Burgen  v.  aemenu,  i  M»ale  ft  S.  306 1    FarDwonb  p.  pBckurood,  1  Holt, 
SOB. 

AUen  e.  Smith,  13  C.  B.  b.  i.  038.    Slight  wherever  there  i«  a  Ion  not  Briilng  from 

drcoiDituicea  hare  been  held  to  (Moiti-  the  plaintifTi  negligeDce,  the  act  of  Ood, 

tnta  a  pattf  coo^g  to  an  Idd  a  guest,  or  the  pnbtfc  enemy.  Uorgao  p.  Harej*, 

HcDaaieli  v.  RoUiuon,  26  Vl  816,  333;  6  HutUlA  N.aee,2T7;  Uat«er  d.  Brown. 

Read  p.  Amidon,  41  Vl.   IG ;    Berkibire  1  Cal.  221 ;  Finkertoo  o.  Woodward.  23 

Woollen  Ca  v.  Proctor,  T  Cuih.  417, 4-26 ;  Cal,  667  ;  Dnj  v.  Bather,  2  H.  4  C.  14 ; 

MaBoaald  r.  Edgerton,  6  Darb.  SaO ;  tec  Caaliill  s.  Wright.  6  El.  &  BL  891.  900 : 

IngaUibee  >.  Wood,  S8  N.  T.  677;   and  Oppenhelmn.  Wlilte  Lion  Hotel  Co.,  L.  U. 

when  be  has  become  ooe,  hi<  temporal^  6  C.  F.  616;  Hnlett  v.  Swift,  33  N.  T. 

abunce  will   not  affect  tlie  iimkeeper'i  671;    Wilkini  s.   Earle,  44  K.  Y.   172; 

llabilitj   for    propertj   left    at  tlis  inn,  Narcrots  v.  Korcrou,  63  Me.  163;  Shaw 

McDonald  d.   Edgerton,  tupra ,-    Day  d.  p.  Berry,  31  Me.  478 ;  Siblej  v.  Aldrk-li. 

Bather,  3  H.  4  C.  14.    So.  when  he  de-  83  y.  II.  668;    Thlcbtmi  v.  Howard.  8 

part*,  leaving  hU  baggage  in   the  Inn-  Blackf.  636;  Fnller  a.Coatt,  IBOhio  St. 

k<«per'«  cliarge,  tlie  latter  may  be  lUbte  848,  360 ;  [Dmibier  p.  Day.  13  Neb.  600.) 

for  it    as  inch   for   a    reasonable   time  Some  of  the  above  caaet  deny  that  the 

afterwards.    Adams  v.  Clem,  41  Ga,  66.  liability  of  innkeepers  tor  money,  it^,  la 

(Comp.  WhltemiHV  d.  Haroldson.  2  Lea,  limited  to  what  !«  reasonably  necessary 

812;  I^-narp.  MoMKip,iN>i,n.zi.]jc'  for  travelling.    7  Ctuh.  417;  3S  CaI.G67. 

{bj  Liability  of.  —  Dawson c.  Chamney,  (XXI  el  teg.;  44  N.  T.  173.    See  Saaseen  v. 

fiM,  n.  (a),  has  been  followed  in  a  few  Clark,  37  Ga.  343,  249.     Bnt  see  Treiber 

CMe«,    HcDankls    v.  Robinson,   26  VL  n.  Burrows,  27  Md.  130;  Simon  c.  Miller, 

816;    Bead    e.  Amhlon,   41  Tt,  16,  18;  7  La.  An.  360. 

I^irdv.  Eichold,  lOInd.  212;  Hetcalf  o.  A  lodging-house   keeper  is  under  no 

Heas,  14  111.  129  (of.  Johiuan  d.  Richard-  dnty  to  take  care  of  hi*  lodger's  good*, 

son,  17  ni.  302 ;  Eelsey  v.  Berry.  42  lU.  and  when  the  former  ha*  done  nothias 

406) ;  but  it  has  been  criticised  in  otiiers,  which  an>oanla  to  misfeasance,  tlie  lodger 

and  the  law  generally  prevailing  In  Amer-  must   take  care  of  his  goods    himsclt. 

ica  and  England  li  tbat  there  is  a  dtfittm  Holder  p.  Soulby,  B  C.  B.  n.  s.  264  (ex- 

of  the  Innkeeper,  within  the  neanhig  of  pUtning  Dansey  n.  Richardson,  S  El.  t  Bl. 

A*  writ  in  CUye's  Case,  and  he  i«  liable  144) ;  Manidng  p.  Wells,  9  Humph.  746. 


z'  As   to   who    1*  «a  Innkeeper,  see  Stransa  e.  Coonty  Hotel  Co.,  12  Q.  B.  D. 

further.  The  Qoeen  b.  Rymer.  3  Q.  B.  D.  27 ;  MlUar  t.  People*,  00  HI**.  819.    Hie 

186 ;  HtaMT  p.  Staple*.  71  Me.  S16.    As  to  llabili?  ezteads  to  all  prt^erty  placed 

who  Is  a  gneat,  see  Healey  p.  Gray,  6S  Me.  wlthb  the  protectton  of  tfae  bu.    BHhm 

489 ;    Mowers  o.  Fethm,  61  N.  T.  U ;  v.  Adams,  71  He.  19. 
Lynar  a.  Moasop.  86  U.  &  <!■  B.  £90; 
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take*  the  bey,  it  will  be  a  question  of  tact  whether  he  took  it 
ammo  eustodiendi,  ho  ad  to  exempt  the  landlord. 

In  Kew  York,  and  tbrougbont  the  Union,  inoH  and  tarems  are 
under  statute  regtilatious,  and  their  definition  and  character  are 
contained  in  the  statute.  Taverns  in  New  York  are  to  be  licensed 
by  the  commisaioners  of  exotse';  and  the  license  la  necessary 
except  in  cases  of  necessity,  and  it  is  deemed  a  personal  tmst, 
and  cannot  be  assigned.  (<i)  There  are  licenses  merely  to  sell 
strong  and  spirituous  liquors  under  five  gallons,  granted  to  mer- 
chants and  grocem,  but  they  cannot  be  sold  to  be  drunk  in  the 
house  ur  store  of  the  seller ;  and  there  are  other  licenses  to  retail 
strong  and  epirituous  liquors,  granted  to  persons  who  keep  an  inn 
vr  tavern.  Those  persons  so  licensed  are  the  ordinary  innkeepero, 
within  the  contemplation  of  the  statute  law  of  New  York ; 
for  the  statute  declares  *  that  no  person  who  has  not  at  '  597 
the  time  a  license  to  sell  strong  or  spirituous  liquom  or 
wines,  to  be  drunk  in  his  house,  shall  put  up  any  sign  indicating 
that  he  keeps  a  tavern,  (a) 

(if)  Alger  B.  Wetton.  14  Johni.  £81 ;  Pklmer  ».  Doney,  3  JohiiL  Cu.  SM ;  Coin. ' 
iDODwealth  d.  Br7kD,  9  Daot,  310.' 

(a)  H.  r.  lUtbed  St«tntes,  1.  ff78-682 ;  ib.  861,  tec.  fl.  By  the  tt«tiite,  erery 
keeper  of  s  pnblic  Idd  or  UTern,  except  In  the  city  of  New  York,  i»  required  to  keep 
«t  leMt  two  ipare  bedi  for  g:ue«t«,  well  provided,  and  good  and  tnfficlent  atabllng, 
gnio,  bay,  or  putnrage,  for  bone*  and  other  cattle  belonging  to  tnivellen.  Bveiy 
Innholder  or  taTcm-keeper,  who  ii  licensed  ai  lucb,  i«  alio  required  to  put  and  keep 
up  a  proper  nga  on  or  adjacent  to  the  front  of  hig  houie ;  and  erery  perion  who 
erecti  or  keepi  up  luch  a  algn  without  a  license  to  hU  iplrituoni  Mqnnn  by  ret^t, 
or  Mill  tbem  by  retail  to  be  dmnk  in  liii  hnate.  oalhouie,  yard,  or  garden,  without 
entering  into  recognisance  aj  an  innkeeper,  lisabjected  to  a  penalty  for  every  offence. 
If  the  Innkeeper  haa  not  put  op  a  sign,  yet  if  he  keepa  a  tavern,  be  ii  sdU  retponelbla 
at  common  law  aa  an  innkeeper.  Calye's  Case,  8  Co.  82.  At  common  law,  any  per- 
■on  might  keep  a  tavern  and  sell  vinous  liquors  there  without  control ;  but  under  Um 
EkiglUh  statute  of  S  &  0  Edw.  IV.,  a  Ikenae  to  keep  a  tavern  would  not  aathwita 
the  retail  of  Itqaors  without  another  llcente.  Steveni  n.  Duckworth,  Bard.  SS8.  Ths 
better  opinion  would  teem  to  be,  that  under  the  New  Tork  statute  there  may  lawfolly 
be  a  pubUc  bin  witbnut  an  excise  license,  though  without  a  license  no  person  can  put 
up  a  aign  iiidiaUiiig  Aal  A«  Inept  a  totm  ,■  and  If  he  has  the  excise  license  to  retail  In 
iinall  qnanlltlea  liquor  to  be  drunk  in  his  house,  he  must  be  bound  also  to  keep  <m 
im  for  the  accommodation  of  travellers,  in  the  common-law  sense  of  the  term.  The 
eidse  license  may  perhaps  be  regarded  as  a  criterion  to  determine  between  tb«  com- 
mon-law ma,  and  the  statute  tm  aitd  tantni  combined,  in  the  case  of  The  Overieera 
of  Crown  Point  i>.  Warner,  8  Uill,  160,  occurring  in  1843,  since  the  preeedfaig  dttaer- 
vations  were  made,  it  was  adjudged  that  the  words  inn  and  lartrn,  and  taWderand 
lattntJceepv,  were  used  in  the  N.  Y.  R.  S.  1.  6T6,  synonymously,  and  that  the  right  to 
keep  an  Inn  vrithout  an  excise  license  Is  common  to  all  persons.  But  If  a  license  to 
sell  s^tiwiia  Uqnon  be  added,  tbe  inn  then  beconiei  a  itatnte  frwichlw,  and  the 
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(4.)  Qf  Common  CarrUrB.  —  Tha  locatio  operis  mercium  vehen- 
darum  is  a  contract  relatiog  to  the  carriage  of  goods  for  hire ; 
mtate  repilitiani  prercriblDg  rnlei  of  oondact  to  tnn  Uld  tmrem  keeper*,  applj  "ntl 
to  inch  UceiMsd  honta.  B;  s  lUtvte  of  New  York  of  l-Hh  April,  16*S,  c.  97,  UceuM* 
to  keep  tarenu  maj  now  be  granted,  without  including  a  licxnie  to  tell  iptritaon* 
liquor*  or  wine.  So  in  Alabama,  no  peraon  can  keep  a  public  inn  withoal  a  liceoM, 
thoagh  (pirltnou*  liquor*  be  not  leuiled.  The  Bute  v.  Cloud,  8  Ala.  028.  The  Act 
of  Michigan  of  1838  i*  MwntiaUj  the  lante,  for  do  penon,  mien  Uen—d  to  hop  ■ 
iaetnt,  can  lell  ipirituotu  liqnon  hj  retail  nnder  a  quart.  In  PennijiTanis.  a  lieenis 
to  keep  a  taoan  or  i'hr,  would  Kem,  t/w  /ado,  to  imply  a  licente  to  retail  Tinoni  and 
■pMtuoiu  liqnoti,  thoDgh  liceniei  to  aell  liquor*  maj  be  gmnted  to  penona  combin- 
ing other  bulneH  with  the  *ame.  Pnrdon'i  Dig.  603-fiOT.  Bjr  the  law  of  Ohio,  no 
peraoD  b  permitted  to  keep  a  Jonni  without  a  licenie  from  the  Court  of  Common 
Pleu  of  the  count}-.  Statutea  of  Ohio,  IB3I.  By  the  act  of  Kentucky  of  18S4,  no 
tarero  within  any  town  or  city,  or  within  one  half  mile  thereof,  can  be  kept  without 
Ucetwe,  esni  lAoajfi  tpiritiuFat  liquen  bt  hoI  retniUd,  So  in  Termont,  no  peraon  can  keep 
an  inm  without  •  Hoente  from  the  county  court ;  and  a  licenae  to  keep  a  Tlctualling 
houae  will  not  anthoriie  a  person  to  keep  a  home  for  public  entertainment ;  and  a 
penoD  may  keep  an  inn  without  selling  ipirlta  or  wine.  State  r.  Stone,  6  Vt-  296. 
In  Connecticut,  a  distinction  it  made  by  statute  between  tarerus  and  victnalUng 
houtea.  Both  kinds  require  a  license,  1)ut  taTem-keeper*  only  hare  a  right  to  retail 
spirituous  Dquon.  The  victualling  houses  are  called,  also,  bouse*  of  Tefteahmrat. 
Sutuiea  of  Connecticnt,  183S,  pp.  692-596.  In  Musachusetta,  there  seem  to  be 
-  three  deacriptions  of  persons  in  purriaw  of  the  BeTised  Statotea,  c  47 ;  (1.)  A  oom- 
mon  innholder,  who  sells  liquors  and  provides  accommodatioD  for  man  and  beaat ; 
(2.)  A  vonuaon  ricimilleT,  who  sells  liqoors  and  food  only.  Both  of  thtae  mnat  be 
licensed;  (8.)  A  common  grogshop  or  drink ing-house  keeper,  who  is  not  entitled  ta 
m  license.  <\>mmonwealth  v.  Pearson,  S  Metcalf,  449.  In  North  and  South  Carolios, 
a  person  is  indictable  for  retailing  spirituous  liquors  without  licenae ;  and  in  tha  fiM^ 
mer  itate,  public  inns  are  called,  In  the  statute,  ordinaries.  1  N.  C.  R.  S.  446 ;  Stala 
D.  Morrison,  8  Der.  (N.  C.)  TM;  The  State  c.  Mooty,  3  Hill  (S.  C),  187.  TaTcm- 
keeper*  and  innholders  are  gtoerally  naed  synonymously ;  and  as  tho  local  laws  in 
all  the  statea  prohibit  penous  from  retailing  spirituous  liquors,  and  in  Alabama,  by 
act  of  1807,  e*en  beer  or  cider,  withont  a  licenae,  that  license  ordinarily  become* 
ettCDtial  to  the  character,  and,  in  some  instance*,  to  the  lawfulneis  of  a  pnUicimw 
tavern.  In  Tennenee,  the  prohiUtiou  lo  retail  tpirituoui  liquoia  is  held  not  to 
include  wine  which  is  procured  by  fermentation,  and  only  those  liquor*  which  are 
procui«d  by  distillation.  Caawell  r.  The  Sute,  2  Bnmph.  40S.  Since  the  growth 
uid  diffoaion  of  temperance  societies,  the  restriction*  by  law  on  the  retail  of  spiritnona 
liqnon  have  greatly  bicreaaed.  In  Haisachuiett*,  by  itatnte.  In  1S8S,  the  retail  <d 
Bpiritootu  liquor*  under  fifteen  gallon*  was  wholly  prohibited.  By  Uie  Beriaed  Stat- 
utea of  Uasaachnaetis  of  1836,  c.  47.  no  pervon  can  be  an  innholder  or  adler  <d  ajdrit- 
uout  liquor,  Co  be  used  about  his  house  or  other  building,  withont  llocnae.  1  IrjonsM 
to  Innkeepen  and  retailer*  may  be  granted  for  each  town  and  dty,  and  lie*a*i*  mag 
bt  conflaed  to  the  tale  of  fermented  liqoors,  such  a*  wine,  boar,  ale^  and  ddw,  aad 
excluding  tbe  tale  of  brandy,  rum,  or  other  spirituous  liquon.  The  biterdictioa  ta 
MisaiMippi  was  limited  to  one  gallon,  uid  in  most  of  the  statna  the  reguIatiafM  no  Um 
aubject  hare  beoomerery  strict.  The  laws  of  the  Old  Plymooth  Colony  (cd.l888v^ 
W.  Brighani,  387),  declared  that  no  person  licensed  lo  keep  a  public  hooae  of  tatm- 
talnment  sloaU  is  ■niiov'  good  betr. 

IoDk«epw*  an  liaUa  to  an  actioo  if  they  refute  lo  teceire  a  gneat  withoU  j«t 
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and  this  is  by  far  the  most  important,  ezteorive,  and  useful  of  all 
the  various  contracts  that  belong  to  the  head  of  bailment.  The 
carrier  for  hire  io  a  particular  case,  and  not  exercising  the  busi- 
ness of  a  common  carrier,  is  only  answeiabJe  for  ordinary  neglect, 
unless  he,  by  express  contract,  assumes  the  risk  of  a  common  car- 
rier, (h)  But  if  be  be  a  common  casbibr,  he  is  in  the  natuie 
of  an  insarer,  and  is  answerable  for  acoidents  and  the^,  and 
even  for  a  loes  by  robbery.    He  is  answerable  for  all  losses  which 

cnuie.  See  infia,  034.  The  innkeeper  U  even  indictable  for  the  refnul,  if  he  hu 
room  in  hEi  hoiue,  and  thr  gue«t  bcbavei  properlr.  Rex  p.  iTeni ,  7  Cur.  &  P».  318. 
[See,  eipeciallr.  The  Queen  n.  Rymer,  2  Q.  B.  D.  136.]  In  the  caM  of  The  StUa 
p.  Chunblfu,  I  Chevei  (S.  C),  220,  the  lubject  of  inni  ftnd  UTcrni  wm  eUbontelj 
iliacuued.  It  wM  held  by  a  inHJariij  of  the  court,  tliat  a  licenie  to  keep  a  lunem 
liii^luded,  alio,  the  privilege  of  retailing  ipirituoni  Ilqnon,  in  imall  quantttiu,  to 
invellen  and  gnetl*.  Theminoritjof  the  court  beld  that  the  tavern  IfcienBeandthe 
]ii«n>e  to  TGtatl  were  two  diitinct  things,  and  that  the  former  licence  did  not  nece*- 
«iirily  include  the  other.  It  would  appear,  from  the  learned  invettigationa  in  that 
i:Bse,  that  a  laoem  wai  originallj  a  place  where  the  keeper  told  wine  alone,  bat,  In 
liroceM  of  time,  the  leller  of  wine  (Eocludlag  other  BtroDg  driulu)  began  to  rapplj 
food  and  lodging  for  wajfariog  men,  and  the  tenn  Uwern  came  to  be  tjaaaymooM 
with  that  of  t'nn,  at  far  back  oa  tlia  reign  of  Elizabeth.  The  preamble  to  the  itatute 
uf  1  Jame*  I.,  c.  0,  declared,  that  "  the  ancient,  true,  and  principal  u*e  of  Inna,  ale- 
houaei,  and  victnaHlng-booBci,  was  for  the  receipt,  relief,  and  lodging  of  wajfariog 
people,  travelling  from  place  to  place,  and  not  D)ea]i(  for  entcitainment  and  harbor* 
ing  of  lewd  and  idle  people,"  &a.  The  statute*  of  2  Jamei  L,  c  7, 1  Jaoiea  L,  c.  6, 
and  I  Chaa.  I.,  c.  4,  show,  also,  the  primitive  use  of  the  inn,  now  commonly  called 
a  tavern.  In  the  itatDtei  of  South  Carolina,  both  under  the  colony  and  under  the 
■tale,  Inni  and  tavenu  have  been  lued  promUcuoaaly  for  plaoei  where  tpirituont 
liquon  were  lold  nnder  a  liconse.  But  there  were  licenaed  retailer*  of  ipiritnoiN 
liquor*  who  do  not  keep  a  tavern,  and  ^ere  were  licensed  retailer*  who  keep  a  tavera 
and  retail  iplrituous  liquors  as  part  of  the  entertaitunent,  together  with  food,  lodgings, 
&C.,  for  travellers  and  wayfaring  people.  The  mere  business  of  entertaining  travellen 
and  others  with  food,  lodging,  tc.,  doe*  not  require  an  excise  license.  They  are  not 
tavem-kaepers  within  the  purview  of  the  excise  taws,  hut  Innkeepers,  In  tlie  primitive 
■ense,  and  they  are  entitled  to  lome  of  the  privilege*  and  subject  to  lorae  of  the 
Itabllitle*  of  keeper*  of  taverns.  I  presume  they  are  reaponiible  for  the  gtwdi  of 
their  guest*  to  the  extent  of  innkeeper*  and  tarem-keepers  at  common  htw.  The 
regulation*  of  some  late  English  statate*  (11  Geo.  IV.  and  1  Wm.  IV.,  c.  M,  and 
4  4  6  Wm.  IT.,  c.  85)  are  very  strict,  even  as  to  beer-hon*e«.  Ho  person  licensed  to 
•ell  beer  by  retail  shall  have  or  keep  his  honse  open  for  the  lale  thereof,  nor  retail  the 
same,  or  suffer  It  to  be  drank  hi  or  at  bis  bouse  before  4.  *.  n..  and  after  10,  r.  n.  ; 
nor  at  any  time  between  10,  a.m.,  and  I,  f.m.,  nor  between  the  hour*  of  8  and  5 
o'clock,  P.M.,  on  Sundays. 

(b)  Roblnion  ».  Bunmore,  3  Bos.  ft  P.  419 ;  Brind  r.  Dale,  8  Carr.  ft  Fa.  207.  But 
in  Gordon  r.  Hutchinson,  I  Watt*  ft  8. 385,  the  role  was  carried  out  more  extensively, 
and  it  wa*  held  that  a  wagoner,  who  carried  goods  for  hire,  was  responsible  aa  • 
common  carrier,  tbongh  transportation  wai  only  an  occasional  and  incidental  etn- 
plojrment;  and  this  dedsitm  seem*  to  be  founded  hi  better  policy  as  applicable  to 
buaineas  In  tbl*  country. 
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do  not  &11  within  the  ezoepted  cases  of  the  set  of  God  (meaning 
inevitable  accident,  without  the  iDtervention  of  nuin),  and  public 
enemies.  This  baa  been  the  settled  law  of  England  for  ^es; 
and  the  rule  in  intended  as  a  guard  against  fraud  and  collusion, 
and  it  is  founded  on  the  same  broad  principles  of  publie 
"698  policy  and  convenience  'which  govern  the  case  of  inn- 
keepers, (a)  This  principle  of  extraordinary  responsibility 
was  taken  fi-om  tlie  edict  of  the  pi-tetor  in  the  Roman  law,  (£) 
and  it  has  insinuated  itself  into  the  jurisprudence  of  all  the  civil- 
ised nations  of  Europe.  But  the  rule  in  the  civil  law  was  not 
carried  to  the  severe  extent  of  the  English  common  law.  So  in 
France)  common  carriers  are  not  liable  for  losses  resulting  from 
superior  focce,  as  robbery,  for  that  comes  within  the  damnum 
fataU  of  the  civil  law,  which  exempted  the  carrier ;  (c)  and  the 
same  rule  has  been  adopted  in  the  Civil  Code  of  Louidana.  (<0 
In  Scotland,  loss  by  fire  is  also  considered  as  one  happening  by 
inevitable  accident,  and  for  which  Uie  carrier  ie  not  responsible ; 
but  Mr.  Bell  insists  that  loss  by  robbery  ought  not  to  be  deemed 
an  exception  to  the  responsibility  of  the  carrier,  and  that  the 
many  practical  illustrations  in  the  English  law  ought  to  be 
received  "  as  of  more  authority  than  hundreds  of  dicta  rescued 
from  the  cobwebs  of  tlie  civilians."  (c) 

Common  can-iera  undertake  generally,  and  not  as  a  casual 
occupation,  and  for  all  people  indifferently,  to  convey  goods,  and 
deliver  them  at  a  place  appointed,  for  hire  as  a  business,  (/) 
and  with  or  without  a  special  agreement  as  to  price.  (^)     They 

(a)  Co.  LItt  89,  ft :  Woodleife  v.  Curaei,  1  Bol,  Atr.  2  C.  p).  4 ;  Lord  Holt,  in 
C(«g«  B.  Beraud,  2  Ld.  Bayni.  918 ;  Le«,  C.  J.,  Id  Dale  d.  Utll,  1  Will.  2S1 ;  For- 
wmrd  0.  Pittard,  1  T,  K.  27 ;  Proprieton  of  Tha  Trent  N&vigfttioD  o.  Wood,  3  E»p. 
127 ;  Riley  r.  Home.  6  Ring.  217. 

(t)  Dig.  4.  B.  1 ;  ib.  4.  B.  3.  1.  [See,  howeTer,  the  jutlginent  of  Cockbnrn,  C  J., 
in  Nugent  v.  Smith,  1  C.  P.  D.  423.) 

(e)  Code  Civil,  art.  1782,  1784,  lB2fl,  1954.  (J)  Art.  2722,  2726,  20S&. 
(t)  1  Bell's  Connm.  470.    The  Engliah  aod  American  dectiioni  held  the  comnMn 

canien  reaponrible  for  loM  by  Are.    See  ivfra,  iU.  304;  Hale  o.  N.  Jeraey  Steam 
NBTigatlon  Campany,  IS  Conn.  68B,  a.  p. 

(/)  Giiboum  n.  Hunt,  1  Salk.  249;  Brind  o.  Dale,  8  Carr.  &  P.  207.  In  thii  last 
CMe  Lord  Abinger  snggetted,  that  a  town  cartman,  whoie  carti  ply  for  hire  near 
the  wharvei,  wai  not  a  common  carrier.  See  Story  on  Bailinenu,  328,  n.  3, 2d  ed. 
IE  496,  n.  31,  who  itroDgly,  and  1  think  properly,  qoeitiona  the  loliditj  of  thi*  dis- 
tinction. 

(f)  Lawrence,  J.,  in  HanU  s.  Fackwood,  8  Taunt  2Mi  Sbu?  on  BailmeDta, 
(£]  496,  3d  ed. 

[856] 


^d  by  Google 


LSTI.   XL.]  OF  PEB80HAL  FBOPEBTT.  *  599 

coDBut  of  two  diatinct  classeB  of  meii,  riz. :  inland  carriers  by 
land  or  water,  and  carriers  bj  sea ;  and  in  tbe  aggr^ate  body 
are  included  the  owners  of  sti^e  w^onu  and  coaches,  and  rail- 
road cars,  who  carry  gooda  as  well  as  passengeiB  for  hire,  wagon- 
ers, teamstei-s,  cai'tmen,  porters,  the  masters  and  owners 
of  ships,  vessels,  and  aJl  watercraft,  *  including  steam  *599 
Teasels  and  steam  tow  boate,  belonging  to  internal  as  well 
as  coasting  and  foreign  navigation,  lightermen,  barge  owners, 
canal  boatmeo,  and  ferrymen.  As  they  hold  themselves  to  tlie 
world  as  common  carrien  for  a  reasonable  compensation,  they 
assame  to  do,  and  are  bound  to  do,  what  is  required  of  them  in 
the  oourse  of  their  employment,  if  they  have  the  requisite  oon- 
venienoe  to  carry,  and  are  offered  a  reasonable  or  customary 
price  ;  and  if  they  refuue  without  some  just  ground,  they  are 
liable  to  an  action.  (a}y' 

In  Morte  v.  Slue,  (()  it  was  decided,  in  the  reign  of  Charles 
II.,  by  the  Court  of  K.  B.,  upon  great  consideration,  that  the 
master  of  a  vessel  employed  to  carry  goods  beyond  sea,  in  con- 

(a)  Jack*on  b.  Rogen,  2  Sbow.  882;  Lord  KeDfon  mni  Aihunt,  J.,  In  Eltee  v. 
Gatward,6T.  R.  lU;  Holroyd,  J.,  in  Bat«)n  e.  Donorui,  4  B.  &  Ad.  32;  Flckfonl 
V.  Orand  J.  lUllwti;  Co.,  6  H.  &  W.  372 ;  I  B«ll'i  Comm.  467;  Dwight  v.  Brewster, 
1  nek.  60;  Jeotiki  v.  Colemui,  2  Sumner,  221 ;  Slory'i  Comm.  on  Bailmenia,  S23, 
823,  2d  ti.  \i  496] ;  Bonner  *-  "^^  Hontreu,  DUtrict  Court  of  Mkine,  ISJO ;  Pocne- 
roj  V.  Donnldion,  &  Hiu.  86;  P&tlon  v.  Uagnth,  Dudley  (8.  C).  L«i*  ft  Eq.  169; 
Hale  D.  New  Jeney  Steam  Co.,  16  Conu.  689 ;  [Chicago  A  ^Iton  R.  B.  Co.  b.  EHckMHl, 
91  OL  618.]  See  alio  ajra,  608,  609.  An  action  agiUnBt  a  common  earlier  npoD 
the  cmtom  ii  founded  upon  a  tort,  and  arliei  ei  delielo ;  and  it  ii  nnoecetaar;  to  Join 
aa  defenduiti  all  tlie  ownen  of  the  Tehicle  emplojed  in  tike  couTefance.  Orange 
Bank  e.  Brown,  3  Wend.  168. 

(i)  1  Vent.  190,  288;  2  Lei.  69;  Barclay  r.  Oana,  8  Doug.  SS9,  a.  f. 

jr'  Ctmyo.  — ETen  at  common  law  a  Co.,16Fla.  623;  Menenger  v.  Fenn.  B.  R. 

carrier  it  bound  to  make  only  reaaooable  Co.,  37  N.  J.  L.  631.     Bee  McDulfee  v. 

ciiarget,  and  periup*  there  U  ■  further  PortUod,  &&  R.  R.  Co.,  62  K.  H.  430. 

obligation  not  to  clurge  two  penoni  dif-  Tiiat  there  i*  no  obligation  to  charge  tbe 

ferenti/  for  exactly   the  tame  lerTice.  aame  rate  for  tlie  aame  serrice,  lee  Ex 

Wlien  optional  latea  are  offered,  at  leait  partm  Benwo,  IS  S.  C.  38.  But  see  note  to 

ooe  ot  tliem  mutt  tie  retuooable.    Oatla-  a.  o.  44  Am.  R.  664,  668.    Undue  prefer- 

gher  V.  OrMt  Wettem  Rj.    Co.,  6  Ir.  ence  U  forbidden  by  lUtute  in  England. 

R.  C.  L.  320 ;  H'Nally  c.  The  LancMhire,  Loudon,  Ac.  By.  Co.  ».  Everahed,  S  App. 

Ac.  By.  Co.,  8  L.  R.  Ir.  81 ;   Rnddy  a.  Caa.    1029.      SUtntei   haie    aiao    been 

Midland,  ko.  Ry.  Co.,  lb.  224 ;  LewU  v.  pa«aed  In  tbi«  conntr;  regulating  railroad 

Grest  Weitem  Ry.  Co.,  3  Q.  B.  D.  196 ;  charge*,  and  bare  tieen  lield   cooatiln- 

Hanclieiter,  ke.  Ry.  Co.  v.  Brown,  8  App.  tional.    Cliieago,  <£.  R.  K  Co.  c.  Iowa, 

Caa.  708;  JohnMn  v.  PenaMoU,  Jbc. R.  K.  M  U.  S.  16&. 
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siSeratioa  of  the  freight,  was  answerable  as  a  common  oarrier. 
It  was  admitted,  in  that  case,  and  afterwards  declared  by  Lord 
Hardwicke,  in  Boucher  y.  Lawton,  (c)  that  the  action  laj'  equally 
against  masters  and  ownet-s  of  Tesaehi.  The  doctrine  in  those 
cases  has  been  recognized  ever  since  ;  ((J)  and  it  applies  eqaally 
to  the  carrier  of  goods  in  the  coasting  trade  from  port  to  port,  (e) 
and  to  a  bargeman  and  hoyman  upon  a  navigable  river.  (/)  Tlie 
cases  are  contradictory  as  to  its  application  to  wharfiu- 

*  600   gers ;  and  the  later  cases  do  not  *  make  the  application 

to  them,  (d)  They  are  all  liable  in  their  reqwctire  char- 
acters as  common  carriers,  and  to  the  whole  extent  of  inland 
oarriers,  except  so  far  as  they  may  be  exempted  by  the  excep- 
tions in  the  contracts  of  charter  party  aud  bill  of  lading,  or  by 
Btatnte.  They  are  bound  to  indemnify,  in  eases  in  which  tbey 
are  liable  as  common  carriers,  according  to  the  value  at  the  place 
of  destination  where  they  contracted  to  deliver  the  goods,  (by 
There  is  no  distinction  between  a  land  and  a  water  carrier ;  and 
so  it  was  declared  by  Lord  Mansfield,  and  the  other  judges  of  the 
K,  B.,  in  the  case  of  TKe  ProprUtort  of  the  Trent  NavigeOion  v. 
Wood;  (o)  and  the  earner  is  equally  liable  for  the  acts  of  his 
servants  or  agents,  and  for  his  own.  The  maxim  of  reapondet 
mperior  applies.  (<2) 

The  proprietors  of  a  stage  coach  do  not  warrant  the  safety  of 
passengers  in  the  character  of  common  carriers ;  and  they  are  not 
responsible  for  mere  accidents  to  the  peraons  of  the  passengers, 

(e)  C«ie»  temp.  Hardw.  86, 194, 

{dt  See  Oofi  v.  Clink&rd,  cited  In  1  WiU.  282. 

(e)  Dale  c.  HaU,  1  WUt.  2B1 ;  Proprieton  at  The  Treat  NATigadm  •.  Wood, 
8  E«p.  12T. 

(/)  Richii.KneelBii[l,Cro.Ju:.330;  WMdeU  r.  Uoorillraii,  2  E«p.  H.  P.  Cu.  OSS ; 
Elliott  v.  Souell,  10  Johns.  1, 

(d)  Roue.  Jo)inaon,R  BUIT.2S25;  Harlng  c.  Todd,  1  StsrUe,  72,  are  cues  wUch 
conntenuice  the  Idea  thM  whttrflngera  am  liable  aa  commoD  carrien,  bnt  Um 
•othoridea  Juatlr  queation  thia  doctrine :  and  to  Roberta  >.  ToineT,  IS  Jahna.  SSS ; 
Piatt  0.  HIbbard,  7  Coweti,  4ffT ;  BIEn  v.  Majo,  10  Tt.  60;  and  Ducker  v.  Barnett, 
6  Ho.  97,  It  vaa  conaldered  that  wharjmgert  were  not  liable  aa  comnian  carrien, 
nnlen  the j  mperadd  the  character  of  carrier  to  Uiat  i£  irliarflnger ;  tbej  are,  like 
wareAoKiniim,  boiuid  onlj  to  ordinary  care.     Sqira,  691. 

(b)  Watklnaon  if.  LatiKhton,  S  Johni.  218 ;  Amarj  v.  H'Or^or,  16  id.  94 ;  Oakof 
o.  Rtuadl,  18  Martin  (Ia.),  02;  U'Gngar  v.  Kilpm,  0  Ohio,  866;  SwlKwiek  co 
Damagea,  870. 

(e)  8  Eap.  N.  P.  137;  4  Dooglaa,  2S7,  a.  o. 

(d)  CaTenagh  n.  Sach,  1  Price,  Bsoli.  828;  BUil  v.  TUMT.  8  T.  B.  681. 
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bat  only  for  the  want  of  doe  care,  (e)  *    Slight  fault,  nnskilful- 
ness,  or  negligence,  either  aa  to  the  competence  of  the  carriage,  or 

(f )  Aaton  f.  Heaxeu,  2  Esp.  N.  P.  583 ;  Chriide  v.  Griggs,  3  Campb.  79 ;  CiofU 
V.  Waterhouie,  S  Bing.  321.  Id  Bofce  v.  Andenoo,  3  Peten,  V.  8.  ISO,  It  wa» 
decided,  thmt  the  U«  regulating  the  reaponsibtliij  of  common  carrier*  did  not  apply 
to  the  ca«e  of  cairjlng  hanaii  beings,  ineli  aa  negro  tlaTea,  nnleta  the  loai  »ai 
occadoned  by  the  negligenue  and  uiukUf  uhieai  of  tlie  carrier  or  hla  agent*.  Jt  wai 
decided,  in  Talmodge  b.  ZaueiTlIte  &  H.  B.  Co.,  11  Ohio,  197,  that  it  a  coach  be 
npaet  by  the  negllyemx  of  the  drirer,  an  Injured  paaaen^r  may  recover  his  damaget 
from  the  proprietort.  Bat  the  coach  proprietora  cannot  reco*er  an  indemnity  dtbI- 
against  the  R.  R.  compan^  for  their  negligence  in  not  keeping  the  road  in  repair. 
Tbe  proprieton  in  both  caiei  were  wtongdoeri  by  tbeir  negligence,  and  the  proprietor 
of  the  coach  can  only  reuorer  hia  tUrta  damagee  for  the  injury  done  to  hii  coach  by 
tlie  bad  road  of  the  company. 

'  CarrUrt.  —  (a)  Of  Pauengert. —  TUe  Other  caiei.  But  it  haa  been  held  that 
doctrine  of  Ingalli  i>.  Billa,60l,  o.  [a),  itaa  in  theie  and  ilmllar  caaea  there  U  a  war- 
applied  in  England,  after  great  diacuMion,  ranty  that  due  care  haa  been  naed,  not 
in  Beadhead  i>.  Midland  R.  Co.,  L.  R.  4  oidy  by  the  carrier  and  hia  serTant*,  but 
Q.  B.  379;  L.  R.  2  Q.  B.  412;  [Bonce  tr.  alio  by  any  independent  contractor  em- 
Dubuque  Street  Ry.  Co,,  63  Iowa,  278 ;]  ployed  by  him  to  conatruct  the  meani  of 
where  it  waa  held  that  there  w«»  no  war^  conveyance.  Francii  p.  Cockrell,  L.  R.  6 
ranty  either  to  carry  the  paMenger  lafely,  Q.  B.  184 ;  Jolm  v.  Bacon,  L.  R.  6  C.  P. 
or  evm  that  the  carriage  ihonld  be  free  487, 443,  When  Francia  u.  Cockrell  waa 
from  defects  likely  to  canae  peril.  If  the  before  the  Exchequer  Chamber  (L.  R.  6 
defects  were  such  that  no  care  could  have  Q.  B.  601),  lome  of  the  judges  preferred 
detected  them.  See  alio  Simmons  v.  New  to  ezprws  the  principle  thus,  that  the 
Bedford,  &c  St.  Co.,  97  Mass.  361,  and  defendant  contracted,  or  that  it  was  the 
cases  <dted;  Maverick  c  Eighth  Ar.B.R.,  defendant'i  daty^  to  have  the  article  fur- 
36  H.  T.  378,  and  cases  ciud ;  Brown  if.  nished  (a  seat  on  a  grand  stand  at  a  race), 
N.  Y.  C.  R.  R..  34  N.  T.  404  (but  see  reuonahlyfltfor  thepurposeforwtdch  it 
Alden  «.  N.  Y.  C.  R.  B,  26  N.  Y.  102);  was  fnmlshed,  or  for  which  It  waa  held 
Sawyer  t.  Hana.  &  St.  Jo.  R,  R.,  87  Mo.  out  to  the  public,  subject  to  the  qualifl- 
240 !  Flint  v.  Norwich  &  N.  Y.  T.  Co.,  84  cations  explained  by  Readhead't  case. 
Conn.  664;  Meier  s.  Penn.  R.  B.,  04  Penn.  tuprtt.  [Philadelphia,  &c.  R.  R.  Co.  p. 
St  226 ;  Phil.  4  R.  R.  R.  d.  Derby,  14  How.  Anderson.  94  Penn.  St.  3.51.]  ii 
468;  Parish  r.Belgle,  11  Gratt697;  Ed-  (6)  (y£.MStoct.  — Since  the  carriage 

warda  c  Lord,  49  Me.  279;   and  many     of   live  stock  haa  become  an  important 

jfi  Bee  the  observations  of  Blackburn,  Huntley,  88  Mich.  637 ;  a,  o.  81  Am.  R, 

J.,  In  Searie  p.  Laverick,  9  L.  R.  Q.  B.  123,  SSI  and  note ;  Rtchardson  p.  Qreat  Eaat. 

npon  Frands  e.  Cockrell.     In  Wabash  em  Ry.  Co.,  1  C.  P.  D.  842;   Railroad 

Railway  Co.  p.  MeDanWs.  107  U.  8.  464.  Co.  e.  Halloren,  58  Tex.48.    For  further 

where  the  plalnliO  was  an  emplnyee.  It  cases  to  the  effect  that  there  are  eert^n 

waa  held  that  the  degree  of  care  which  things  as  to  which  the  master  must  at 

arallroadcompanyis  required  to  exercise  fats  peril  see  that  due  care  is  exerdaed, 

if  such  as  is  fairly  oommensurate  with  the  see  t^m,  iL  200  and  notes.     A  carrier 

consequences  likely  to  flow  from  a  lack  of  Is  alao  bonnd  to  a  high  degree  of  care  la 

such  carfl.   In  general  there  is  no  absolute  the  use  of  the  means  of  tranaportation, 

warranty.  Grand  Rapids,  Ac.  B.  R.  Co.  p.  PenMylTaiUa  Co.  v.  Roy,  102  U.  8.  451 ; 
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th«  act  of  dliviDg  it,  may  render  &e  owner  reepooBiUe  in 

*  601   damages  for  an  injury  to  *  the  paasengers ;  they  are  to  be 

brMKb  of  raUroad   tnniporUtion,   the  goea,  or  vamj  go  if  he  wiU,  apon  the  Hune 

quMtioa   hu   been   raued  whether  the  trxm  with  hii  cattle,  free  of  cliarge,  in  a 

oommoit-Uw  iiabiiit;  of  a  carrier  for  the  droven'  car  provided  tor  that  pnrpoae, 

delivery  of  lire  aalmati  it  the  uuue  m  aud  haa  the  entire  durge,  care,  and  mao- 

that  lor  the  delivery  of  merchandise.    It  agement  of  the  cattle,  and  the  company 

hai  been  uid  that  it  ii,  sabject  to  tbe  only    (uniith    proper   can  and  inotiTe 

apparentexcepltonchatit doetooteitend  power,  being  reqmniible  of  coorte  for 

(o  iojoriet  canted  by  the  peculiar  charau-  their  lufBcieiicy  and  the  proper  mode  d£ 

Mr  and  prop«D*itiei  of  the  »pi'"«'t  to  making  up  and  ninulng  tbe  train,  it  ii 

tiienwelvef  or  each  other,  Jutt  ai  it  does  well  held  tliat  there  i*  a  lea  degree  of 

Dot  extend   to  ion   from    the  inherent  liability,  nnleia  tbe  greater  ii  aMomed  by 

defect*  of  other  mercbandite.     Clarke  v.  contract  or  the  carrler'i  holdmg  himwlf 

Bocheiter  &  S.  R.  R.  (4  Eem.),  14  N.  Y.  oat  ai  aunining  IL    The  bnrdeti  tA  pror- 

670 ;  Smith  v.  Hew  Haven  &  H.  Ii.  R.,  12  ing  that  the  greater  liability  wa»  aMomed 

Allen,  531,  633;  WiUoD  d.  Hamilton,  4  li  on  the  pUintiff.    Mlcfa.  8.  &  N.  Ind. 

Ohit>St.T22;  HallB.Renfro,3Met.(Ky  )  B.R  r.McDoDOugb,21Mfch.ia6;  [L.  S. 

61 ;  Blower  r.  Great  We«tem  B.  Co.,  L.  B.  «  M.  S,  By.  Ca  ».  PerWn»,  26  Mich.  829  ;I 

7  C.  P.  666;  KendaU  v.  London  &  S.  B.  Pardington  n.   Sonlh  Walei  B.  Co,   1 

Co.,  L.  R.  7  Ei.  873.    But  thli  hai  been  HurUt.  &  N.  892,  396.    Compare  8.  c.  88 

denied ;  and  where,  m  hi  Michigan  and  E.  L  t  Eq.  «2,  486.  i* 

other  wettem  »Ute«,  the  drover,  with  a  («)  Panensen'  O^^o^  —  The  llmita- 

■ufflcientforceofhliownmen.habltnally  Hon  of  tbe  liability  of  common  carriera. 


JamlioD  V.  a.  J.,  4c.  B.  R.  Co.,  66  CaL  not    Hon»toD,  *c.  Ry.  Co.  f-  Moore,  49 

698 ;  and  is  bound  to  at  le«at  a  reasonable  Te».  81 ;  HIgley  r.  Gilmer,  3  Mont.  90 ;  T. 

degree  of  care  to  prevent  hi  jury  to  pas-  W.  ft  W.  By.  Co.  r.  Beggs,  85  BL  80.    Se« 

•enger*   from   other  sources,  Louisville  also  Lillis  o.  Bt.  Louis,  Ac.  By.  Co.,  64  Mo. 

B-B-Co.  „.  Kelley  (Ind,  Oct  1883),  17  464;  Duff  ...Alleghany  H-R.  Co..  91  Penn. 

Rep.  203i  Putnam  p-Broadway,  4c.  B.H.  St  458.     One  getting  off  the  train  wbfflo 

Co.,  56  N.  T.  106 ;  Weeks  n.  H.  T.,  4c.  By.  hi  motion,  or  going  hito  a  dangeront  place 

Co,  72  H.  T.  50;  P.  4  C.  B.  R.  Co,  o.  on  the  trahi  contrary  to  the  rule*  of  the 

Hllow.  76  Penn-  St.  610 ;  N.  0.,  4c.  B.  B.  company,  ceases  to  be  inch.    Comm.  v. 

Co.  D.  Bnrke,  63  Miss,  200.  As  to  the  right  B.  ft  M.  By.  Co.,  129  Maw.  600 ;  •-  c,  ST 

to preserveorder  on  the  trahi.see Railway  Am,  B,  882  and  note ;  Penn,  B.  B.  Co.  ». 

Co.  cValleley,  32  Ohio  St  846 ;  Pliila.,  4c  Langdon,  08  Penn.  8t  21 ;  Hoostoo,  4c 

B.B.CO,  v-LarWn,  47Md.  166;  Mnpphy  By.  Co.  r.  Clemmons,  66  Tes.  88.    Sm 

t>.  Union  Ry.  Ca,  118  Mass.  22a    As  to  further,  Ballw>ad  Co.  v.  Jooea,  95  TJ.  8. 

tbe  right  to  eject  pHssengen  for  non^ay-  489 ;  Sherman  e.  Hannibal,  4c  B.  B.  Co, 

ment  of  fare,  see  T.  W.,  4c.  By.  Co,  b.  72  Mo.  62 ;   Hoar  ».  Maine  Cent  B.  B. 

Wright,  68  Ind.  586;  Stone  t..  Chicago,  Co.,  70  Me,  66;  Creed  t>.  Penn,  B.B.  Co, 

*c.  By.  Co.,  47  Iowa,  82;  Hoffbaoer  p.  86Penn.  St  139;  Maslin  d.  B.4  Q.B.B. 

D.  4  N.  W,  By.  Co..  62  Iowa,  842 ;  Bland  Co.,  14  W.  Va.  180 ;  Blair  f.  Erie  By.  Co, 

V.  Sonthwn  Pac.  Ry.  Co.,  56  Cal.  670 ;  66  N,  T,  813 ;  Penn.  B.  B.  Co.  n.  Price, 

Frederick  v.  The  Marquette,  4c.  Ry.  Ca,  »B  P«in,  Bt.  866. 

87  Mich.  842.  «*  It  •«"»■  clear  that  the  prindplea 

Wlu  it  a  Paneuger.  —A  traspaMer  U  i^on  which  tbe  exlilenoe  and  extent  of 
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tranqiorted  as  aafel;  as  haman  foresight  and  care  will  per^ 
mit.  (a)     It  was  held,  also,  by  Lord  Holt,  that  the  owners  were 

(o)  Wordtwonh  <'.  WUlu,  6Eip.  N.  F.  378;  Hft7>>ew  v.  Bo^ce,  1  StwUe,  S3S; 
Jonea  r.  Bo7C«,  ib.  493 ;  Jackton  e.  Tolletc,  2  id.  87 ;  DodUj  r.  Smith,  1  Campb. 
167 ;  larael  v.  Clark  &  Clinch,  4  Etp.  N.  F.  850 ;  Sharp  ■>-  Gnj,  9  Biug.  4fi7.    If  a 

Mfuch,  for  baggage  of  pawenge™,  staled  land  a  Co.,  L.  R.  4  Q.  B.  886.    And  the 

aOl,  n.  (e),  will  be  fonnd  conflrmed  by  dudea  of  rallroadi  ai  to  paMcngera  and 

Herrill  v.  Orinnell,  80  N.  T.  5M ;  Dnnlap  their  h^ggtge  are  more  or  le«  regulated 

e.  Int.  SL  Co..  K  Hau.  871 :  Stinuon  v.  by  atatotee  of  the  different  jtatea.     The 

Conn.  B.  B.B..  tb.  93;  Jordoo  c.  FaU  R.  carrier  remain!    liable    lomewhat  a«  a 

R.  R.,  6  Gush.  69;  Dibble  o.  Brown,  12  warehouwtoan,  after  the  Upae  of  a  rea- 

Oa.  817;  Rinkox  i>,  Naugatnck  R.  R.,  81  aonable  time,  within  which  the  paiaenger 

ConD,  S81 ;  Smith  v.  Boiton  &  Me.  R.  R.,  ^oe<  not  remoTe  hi<  baggage.    Bumelt  o. 

44  N.  H.  826 ;  Cincinnati  *  Chic.  Air  L.  N.  Y.  C.  R.  R..  4fi  N.  Y.  184. 
R.  B.  0.  Marcn*,  38  HL  219;  Illinoii  C.  The  »talement  in  the  teit,  601.  that 

R.  R.  B.  Copeland,  24  Tl.  332;   Misiis-  the  eierclw  of  care  orer  hi*  baggage  doea 

aipid  C.  R.  R.  b.  Kennedy,  41  Miai.  671 ;  not  dlicharge  the  carrter,  applies  to  case* 

[MaorowB.Oreat Western fty.Co.,6L.R.  where  the  passenger  has  not  lakeo  the 

Q.  B,  612;  N.  Y.  Cent,  &c.  R.  B,  Co.  f.  baggage  from  the  control  of  the  company; 

FraloO,  100  U.  8.  24;  Ailing  n.B.&A.  a»  where,  for  Instance,  be  merely  directed 

R.  R.  Co.,  126  Mats.  121 ;  Blumanae  o.  'heir  porter  to  pat  It  In  tlie  same  carriage 

Fitchburg  R.  R.  Co.,  127  Unss.  82*2 ;  Penn.  with  himaelf.    Le  Couteiir  b.  London  A 

Co.  B.  Miller,  86  Ohio  St.  641;   Weeks  b.  8.  W.  B.  Co.,  6  Best  1  8.  961.     Compare 

N.  T.,  Ac  R.  R.  Co.,  72  N.  Y.  60-1     Vex-  Cohen c. Frost, 2  Dner, 836.    ButUwoald 

IV  0.  Syracuse,  B.  t  N.  Y.  R.  R.  42  N.  T.  bo  otherwise  If  he  ret^ned  the  cnslo^y 

836,  is  perhaps  somewliat  moro  liberal,  himself.    For  instance,  be  conid  not  re- 

where  thero  la  no  implied  iniwepi*senla-  <x>ret  for  money  stolen  from  his  pocket 

lion  of  ttie  character  of  the  good*.    See  ^  P»«l«    »<»«  *^e    carrier's    serrants. 

Onimlt  B.  HeiMbaw,  86  Vl  606 ;  Hopkins  AbboCT  o.  Braditreet,  66  Me.  680 ;  Coben 

t>.  WeWcott,  6  Blatchf.  64.    The  English  ".Frost,  suprn,- The  B.  B.  Lee, 3  Abbott, 

Mae*  turn  on  statute.    Huditon  v.  Mid-  ^-  S-  40.  x* 

tiM  obtigaUon  and  liability  of  the  enoi-  Expre**  Co.  e.  Smith,  88  Ohio  8t  611 ; 

pany  in  the  carriage  of  lire  stock  are  the  ■.  c.  81  Am.  R.  G61  and  note, 

•ame  as  In  the  case  of  other  merchandise.  '      x*  Weeks  b.  N.  Y.,  Ac  R.  B.  Co.,  72 

Under  tlwee  general  principle*  the  com-  N.  T.  GO.  Le  Conlenr  d.  London  A  S.W.  R. 

paoy  is  bound  to  provide  suitable  means  Co.,  *o  far  ai  it  supports  the  role  stated  In 

of  traniportatlon,  Combe  t.  London,  Ac.  the  note,  is  orermled.    Bergheim  b.  Great 

Ry.  Co.,  SI  L.  T.  613.     So  in  the  case  of  Eastern  Ry.  Co.,  8  C.  F.  D.  3!l ;  Taltey 

pert«JkiiA/«  goods,  Merchants'  IMspatcli,  Ac.  b.  Great  Western  Ry.  Ca,  6  L.  R.  C.  P. 

Co.  ».  Comf orth,  8  Col.  280.    And,  on  tbe  44.    But  of  conrae  the  carrier  remahi* 

otber  luuid,i«not  liable  for  injurycansed  liable  for  negllgeitce  in  such  case.    Case* 

by  defect*  In  the  thing  Itself.    Nngent  b.  npm;  Kinsley  ».  L.  9.  AM.  S.R.B.CO., 

Smith,  1  C.  F.  D.  4S3 ;  Mynaid  b.  Syra-  1S6  Has*.  64.    A*  to  the  effect  of  ne^l- 

cnae,  Ac.  B.  R.  Co.,  Tt  N.  T.  180;  Bam-  genee  on  the  part  of  semntt  In  charge  ^ 

bergB.  8.  C.  R-B-Co.,  9S-C.  01.    So  In  a  sleeper  or  dr*  wing-room  car  not  owned 

tbe  oaae  of  perishabie  goods,  American  by  Hie  eompany,  see  Pennaylrania  Co.  v. 
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not  answerable  as  carrien  for  the  baggage  of  the  passengeni, 
unless  a  distinct  price  was  paid  for  the  baggage  ;  and  that  it  was 
not  usual  to  charge  for  baggage,  unless  it  exceeded  a  certain 
amount  in  weight  or  quantity,  (i)  But  the  custody  of  the 
b^gage  ia  an  accessoiy  to  the  principal  contract  j  and  the  mod- 
em doctrine  and  the  tendency  of  the  modern  cases  seem  to  be, 
to  place  coaoh  proprietors,  in  respect  to  baggage,  upon  the  ordi- 
nary footing  of  common  carriers,  (c)    Whenever  the  owner  of 

cuiiai*  1«  npKt  and  a.  puwnger  injured,  it  b  tnctunbent  on  the  put  of  the  owwr, 
to  idieTo  hiniMlf  tnm  dMnage*,  to  proTe  that  the  driver  «m  a  penoD  of  competent 
■kill,  of  good  babili,  and  in  eierj  reipect  qualified  and  ioitablj  prepared  for  tlw 
biuinen,  and  that  be  acted  oa  the  occaiion  with  Teatonable  ikllt,  and  with  th» 
vtBMMt  pradence  and  cantiiM.  Slokei  v.  Saltonitall.  13  Peter*,  U.  a  181 ;  U'Eumey 
•.Neil,  lM'Lean,MOi  Peck n.  Neil,  [Sid.  22;]  Mauij  v.  Talmadge,  2  H'Lean,  167. 
Thia  qocation,  tu  to  the  leqraiuilulitj  of  the  proprietiKi  of  itage  coacliei  for  aco- 
denl«  to  panengen.  wai  ablj  and  leamedlj  ditciuted  in  the  CMe  of  IngKlIs  d.  Bill^ 
V  Helcalf,  1,  and  It  waa  adjudged  that  the  proprietor!  were  answerable  for  Injorie* 
to  •  pavenger  remlting  from  a  defect  in  a  coach  which  might  bare  lieen  discofered 
bjrtbe  moit  careful  and  thorongh  examination,  but  not  from  iojuriea  resulting  from 
defect)  not  ao  diavorerable.  This  appean  to  l>e  a  reaionable  and  aonnd  diilinctlrai. 
TIk  ca*e  went  further,  and  held  that  the  proprietors  were  liable  for  an  injotj  to  a 
panenger  in  leaping  from  the  coach,  prorided  It  waa  an  act  under  the  drcniniuace* 
of  "  rea«onable  precaution." 

(b)  Htddleton  n.  Fowler,  1  Salk.  289;  Upahare  e.  Aldee.  Comyn,  SG. 

(r)  Brookee.  Pickwick.  4  Bing.  SIS;  1  Bell'i  Comm.47S;  Story'*  Comm.  S  MP; 
Hdllfter  r.  Nowlen.  19  Wend.  2S4;  Hawklna  r.  Hoffman,  a  Hill  (N.  T.),  fiSa  b 
the  caae  of  The  Orange  County  Bank  ir.  Brown,  0  Wend.  8fi,  it  wa*  held,  after  a  ruj 
full  diacumion,  that  a  common  carrier,  as  in  the  caae  of  the  owner  of  a  wwunboat, 
who  Carrie*  paeaetigen  and  thdr  baggage,  ta  re^otMiblc  for  the  baggaga,  U  ki«^ 
altbongfa  no  dlttlnct  price  be  p^d  for  It*  trvnaportatioo.  But  when  the  lngg*g» 
oonaltt*  of  an  or^inarr  travelling  tronk,  in  which  tbete  it  a  large  ton  of  ^auej, 
•2c«eding  an  amount  ordinariljr  carried  for  trarcUing  ezpensea,  *neh  moncj  i*  mM 
eoiMidered  a*  Included  under  the  term  "  baggage,"  bo  a*  to  render  the  carrier  tnpon^ 
hie  for  It.    So  U  a  tnmk,  dmtaining  Talnable  m 


B07,  102  U.  B.  461 :  Kitiale;  r.  L.        &  able  tlsae  to  remoro  it;  or  until  actwd 

M.  8-  R.  K.  Co.,  tapra ;  Thorpe  «.  N.  T.  driiTery  10  a  (ecood  carrier  where  tbat  it 

CenL,  &C.  R.  B.  Co.,  76  N.  Y.  402.  contemplated.    Patabeider  it.  Great  WMt- 

It  bat  been  held  that  the   IkbOity  em  R;.  Co.,  8  Bx.  D.  168 ;  Cha^DUii  h 

doea  Dot  attach  where  baggage  it  car-  Great  Wettem  Rj.  Co.,  £  Q.  B.  D.  ST8; 

rted  free,    fihit,  Ac  R;.  Co. «.  Weir, 37  Kent  B.liidlaiid  R7.Ca,10I..R.(l.B.l. 

Hich.  111.    A*  to  the  neceadty  of  the  Bat  it  ha*  been  held  that  where  baggagv 

owner  being  it)  the  lame  train,  lee  Cor-  1*  checked  throa^  to  flnal  dwtinatioa, 

ti«  B.  DcUwatv,  Jbc  IL  B.  Ox,  74  N.  T.  the  flrtt  carrier  it  liable  for  a  lorn  occv- 

118;   Wilaon  v.  Grand  Tnink  Rj.,  U  ring  on  1^  part  of  the  Hdc.    B.  &  O. 

Ha.  aa    Li  general,  the  UabUlty  oootiD-  B.  R.  Oo.  v.  Canpttell.  SB  OUo  BL  MIj 

oca  mtU  the  baggage  reache*  Iti  de*-  Hawley  >.  Sci«*«a,  S8  Qa.  817. 
j)d  the  pi 
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the  coAoh  becomea  anawerable  as  a  carrier  for  the  Bafety  of  tbe 
baggage,  be  is  Dot  dischargfld  in  eonsequenoe  of  any  particular 
oare  over  his  luggage,  whioh  tbe  passenger  may  have  Toluntarily 
Bsanmed.  {d)      The    reuponsibility  of  (he  proprietors  of  post 
ooaohea  is  novr  usually  so  limited,  by  means  of  special  notice,  (e) 
as  probably  to  render  this  ptAat,  quite  unimportant.     The  coach, 
or  steamboat,  or  railroad  car  proprietor,  is  not  at  liberty  to  torn  • 
away  passengers,  if  he  has  sufficient  room  and  accommodation. 
He  is  bound  to  provide  competent  vehicles,  suitably  and  safely 
equipped,  and  with  care&il  and  skilful  persons  to  man^e  them.(/) 
He  is  bound  to  give  all  reasonable  facilities  for  the  reception  and 
comfort  of  tbe  passengers,  and  to  use  all  precautions, 
*  OB  &r  as  human  oare  and  foresight  will  go,  for  their    *  602 
safety  on  the  road.    He  is  answerable  for  the  smalleat 
negligence  in  himself  or  bis  servants,  (a) 

Tbe  books  abound  with  strong  esses  of  recovery  against  oom- 
mon  carriers,  without  any  fault  on  their  part ;  and  we  cannot 
but  admire  the  steady  and  firm  support  whioh  the  English  courts 

and  loat,  the  carrier  wu  held  not  liable.  Fudee  e.  Dnw,  25  Wend.  4G9 ;  Hkwkini 
V.  Hoffman,  6  Hill  (N.  Y.J,  586,  a.  r.  The  met  of  Congreu  ol  Much  S.  1810,  o.  170, 
Kgalaie*  the  conref  ance  of  pBueugeri  In  American  veuela  from  foreign  countrlei 
to  tbe  United  Stalea,  ai  to  numben  and  thdr  >uhsi«lence.  The  lubitance  of  the 
Rngliab  etatnte  regnlstloni  mpecting  panengen  is  giren  in  Abbott  on  8hi|t|tfa^, 
6lh  Am.  ed.,  Boiton,  1848,  c  6,  282.  An  Kn^ish  ttstnte  of  6  *  0  Victoria  enablee 
canal  companlei  to  become  common  canien  of  goods. 

Id)  Chambre,  J.,  in  Robinion  i>.  Dunmore,  2  Boa.  &  P.  41Q. 

(e)  Clarice  v.  Gib}',  0  Eait,  564.  Bat  in  Holliater  e.  Nowlen  fail  tupra) ;  Cole 
e.  Ooodwln,  19  Wend.  361;  and  Camden  Railroad  Company  e.  Belknap,  21  Id.  351, 
It  wM  held  that  a  carrier  could  not  rettrict  hi*  common-law  lubiUty  bj  a  general 
notice  that  the  baggage  of  patiengeri  wag  at  the  risk  of  the  ownen,  even  thongfa  that 
notice  be  bronght  home  to  tbe  knowledge  of  the  owner.  The  reitrictJon  csJi  onlj  be 
by  expKBS  contract. 

(/)  Bretherton  v.  Wood,  S  Brod.  &  B.  64;  brael  v.  CUrk  t  CUnch,  i  Sep.  2SD; 
Alton  r.  HeaTcn,  2  id.  638 ;  Crofta  d.  Waterhonae,  3  Btng.  SIS ;  Chrlitle  ■>.  Origgi, 
2  Campb.  79;  Jackaon  v.  Tdtett,  8  Starkle,  S7 ;  1  BeU'i  Comm.  462;  Jencka  v.  Cole- 
man, 2  Snmner,  221, 234 ;  Sharp  v.  Orey,  B  Bingham,  46T;  Aoiell  c.  Watorbouc, 
2  Chitty,  1 ;  Ha»ller  d.  Cooper,  4  Eip..  2S0 ;  1  Bell's  Comm.  402 ;  Story  on  Ballntent, 
876, 2d  ed.  [H  69l-6a7.|  la  tbe  oaN  of  Jenclu  n.  Caleman,  It  was  bdd  that  the 
proprietor  wai  not  hoand  to  receive  paaMBgan  who  would  not  comply  with  tbe  rc*- 
•onahle  regnlatlona  of  the  boat  or  rehicle,  or  were  gnilty  of  groM  and  rnlgar  habita 
of  conduct,  or  who  were  disorderly,  or  whoee  characters  were  nneqalrocably  bad,  or 
whose  object  was  cleariy  for  hostile  or  tnjnrioiu  pnrpcaes.  Story  on  BaUraent,  376 
Sd  ed.  If  691.] 

(a)  Aston  o.He«ren,SBcp.  688;  Christie  ».  Origgs,  >  Campb.  79 ;  Story's  Coohb. 
I  aOl ;  Stokee  e.  Saltonstall.  13  Peters,  Wl.  192. 
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of  justice  have  uniformly  aod  isfiezibl;  given  to  the  saloteiy 
rules  of  lav  on  this  sabjeot,  witboot  bending  to  popnlar  sjmp*- 
thies,  or  yielding  to  the  hardsbips  of  a  particular  case.  In  Mone 
r.  Slue,  (£)  armed  persons  had  entered  on  board  the  Teasel  in 
the  night-time,  in  the  rirer  Thames,  nnder  pretence  of  impreaong 
seameti,  and  plundered  the  Teasel ;  and  in  Forward  v.  Pittard,  (e) 
•  the  common  carrier  lost  a  parcel  of  bops  by  a  fire  which,  in  the 
night,  originated  within  one  hundred  yards  of  the  place  where  he 
had  deposited  the  hops,  and,  ragii^  with  irresistible  Tiolence, 
reached  and  desb^yed  them.  The  loss,  in  both  those  cases,  was 
by  ineTitable  misfortune,  without  tbe  least  shadow  or  fault  or 
neglect  imputable  to  the  carrier ;  and  yet  Sir  Matthew  Hale,  id 
tbe  one  case,  and  Lord  Mam^field  In  tbe  other,  delivered  the 
unanimous  opinion  of  the  K.  B.  in  favor  of  a  great  principle  of 
public  policy,  which  has  proved  to  be  of  Eminent  valoe  to  Uie 
morals  and  commerce  of  the  nation  in  anoceeding  generations. 
The  rule  makes  the  common  carrier  in  the  nature  of  an  insurer, 
and  answerable  for  every  loss  not  to  be  attributed  to  the  act 
of  God,  or  public  enemies.'  According  to  Lord  Holt^  it  was  "  a 
politic  establishment,  contrived  by  the  policy  of  the  law,  for  tiM 
safety  of  all  persons,  the  necessity  of  whose  affairs  obliged  them 
to  trust  these  sorts  of  persons ; "  and  it  was  introduced  to  pre- 
vent the  necessity  of  going  into  circumstances  impossible  to  be 

unravelled.  Tbe  law  presumed  against  the  pubUo  carrier 
•  603    unless  he  could  show  it  was  done  "  by  public  enemies,  ot 

such  acts  as  could  not  happen  by  the  intervention  of  man, 
as  lightning  and  tempests.  If  it  were  not  for  such  a  rule,  the 
carrier  might  contrive,  by  means  not  to  be  detected,  to  be  robbed 
of  his  goods,  in  order  to  share  the  spoil,  (a)    Sheriffi  and  jailers, 

(b)  Sigm,  em. 

(e)  1  T.  R.  2T. 

la)  JoDei  on  Bmtlment,  lOS-111 ;  Lord  Holt,  Id  Con*  '■  Benmrd,  i  lA.  B«Tm.  900; 
Barclay  t>.  Hevgtna, dted  in  1  T.  S.  S3;  Trent  HaTlpition  Co.  v.  Wood,3Eip.  IXT; 
Hyde  p.  Trent  and  Mertej-  HaTigilion  Co.,  &  T.  R.  380.  If  s  TCMel  be  loat  by  taemaa 
of  the  ihiftjng  ot  *  buoy  In  the  channel,  tlie  common  carrier  is  scUl  respondhl«.  It 
wu  not  an  nnatoidabte  perO.    Reave*  e.  Watemian,  3  Speen  (S.  C),  107. 

1  8m  Lloyd  «.  Onibert,  L.  R.  1  Q.  B.  ftc.  B.  B.  Co.  a.  HoUowell,  65  Ind.  188 ; 

lie,  121 ;  fl  Beat  &  8.  100,  181 ;  [Nugent  Ellet  if.  St  Lonli,  &&  Ry-  Co.,  7S  Ho. 

f.  8nltb,l  C.  P.  D.  433i  PitUborg,  &c.  61S;  a.o.  18  Am.  &  Bag.  Railroad  Chm, 

B.  R.  Co.  B.  Eawea,  S4  IIL  30;  PitUHmt,  ISSaod  Bote.] 
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in  respect  to  debtors  in  ooBtody,  hare  been  placed  ander  the 
aamfl  responBibilit^  as  commoQ  carriers,  (by 

The  common  carrier  is  responsible  for  the  loss  of  a  box  or 
parcel  of  goods,  though  he  be  ignorant  of  the  contents,  or  though 
those  contents  be  ever  bo  valuable,  unless  he  made  a  special 
acceptance.  (<;)  Bnt  the  rule  is  subject  to  a  reasonable  qualifica- 
tion ;  and  if  the  owner  be  guilty  of  any  fraud  or  imposition  in 
respect  to  the  carrier,  aa  by  concealing  the  value  or  nature  of  the 
article,  or  deludes  him  by  his  own  carelessness  in  treating  the 
parcel  aa  a  thing  of  no  value,  he  cannot  hold  him  liable  for 
the  loss  of  the  goods.  Such  an  impo^tion  destroys  all  just  claim 
to  indemnity ;  for  it  goes  to  deprive  the  carrier  of  the  compen- 
sation which  he  is  entitled  to,  in  proportion  to  the  value  of  the 
article  intrusted  to  his  care,  and  the  consequent  risk  which 
he  incurs ;  *  and  it  tends  to  lessen  the  vigilance  that  the  *  604 
carrier  would  otherwise  bestow',  (a) 

If  goods  be  destroyed  by  necessity,  as  by  throwing  them  over- 
board from  a  vessel  or  barge,  for  the  preservation  of  the  vessel 
and  crew  in  a  tempest,  the  carrier  is  not  liable.  (6)  The  respon- 
sibility of  the  common  carrier  does  not  commence  until  there  has 
been  a  complete  delivery  to  him  ;  and  if,  according  to  the  usage 
of  the  business,  it  be  a  sufficient  delivery  to  leave  the  goods  on 
the  dock,  by  or  near  the  carrier's  boat,  yet  this  must  be  accom- 
panied with  express  notice  to  the  carrier,  (c)     When  the  respon- 

(fr)  Elliott  ■>.  Duke  of  Norfolk,  4  T.  B.  T8S  i  Altept  v.  Eylei,  3  H.  Bl.  108 ;  Graen 
B.  Hnn,  2  Fena.  by  P.  A  W.  IflT.  C.  J.  Gibion,  Id  thli  Uit  i-ue,  Tindic«t«*  with 
grcBl  force  the  atern  policy  of  the  rule  of  the  common  law,  fn  iu  appliotiDn  to  llierUtt 
and  jailer*.  The  Code  Napoleon,  and  the  Civil  Code  of  Loniiiaua,  have  declared,  in 
the  Mine  wordi,  that  carrlen  and  watermen  were  lubject  to  the  like  obligation!  and 
dutie*  as  taTero  keepers,  and  that  they  were  TeiponmUe  for  good*  iatruiled  to  them, 
agaliut  loM  ftnd  damage  by  theft  or  otherwise,  unlea*  tbej  coald  show  that  the  lot* 
proceeded  tiKnaJbnt  majeart,  or  uncontTolIable  event*.  Code  Napoleon,  art  1029, 
196S.  1964,  1782, 1784 ;  Civil  Code  of  Lonlsian*,  arL  2722,  3726. 2910,  2989. 

(b|  Titchbnrae  ».  White,  1  Str.  146;  PhUilpa  r.  Earle,  8  Pick.  182  j  Malpica 
r.  M'Kown,  1  La.  348.  The  latter  cate  ipeaki  of  the  principle  a*  doubtful ;  but  con- 
clnde*  it  to  be  the  better  opinion,  that  the  mailer  would  be  responsible  for  a  tmok  or 
parcel  received  on  board  of  a  venel  without  any  information  of  it*  content*,  nnleM 
there  be  a  notice  or  declaration  that  he  was  not  to  be  reipoiwble. 

(a)  Olbbon  n  Payntoii,  4  Burr.  2298;  Clay  d.  WUIan,  1  H.  Bl.  298;  BaUon 
r.  Donovan,  4  B.  1  Aid.  SI ;  Phillip*  r.  Barle,  8  Pick.  183 ;  Baldwin  o.  Collin*,  0  Rob. 
(L*.]  466.    And  see  tupra,  601,  note  (a). 

{b)  Home's  Caae,  13  Co.  88;  Smith  f.  Wright,  1  Cainea,  43. 

(e)  Packard  v.  Qetroan,  B  Cowen,  757.  And  see  abo  Selwaj'  v.  H<dh>wa7, 1  lA. 
BaTm.  48;  Cobban  v.  Down«,  5  Bap.  41. 

VOU.I-M  [866] 
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iU)iUt7  has  began, it  contanoee  antil  there  has  been  adae  deliveiy 
hy  him,  or  he  has  discharged  himself  of  the  CDStodj  of  the  goods 
in  his  character  of  common  carrier.  (tT)  Hiere  has  been  some 
doubt  in  the  books  as  to  what  facts  amounted  to  a  delLveryi  so  as 
to  dischatge  the  commoa  carrier.  If  it  be  the  business  of  the 
carrier  to  deliver  goody  at  the  house  to  which  thej  were  directed, 
he  is  bound  to  do  so,  and  to  ^ve  notice  to  the  consignee.  («) 
In  Hyde  V.  IVent  and  Meney  NanigiUiim  Company,  (/)  it  waa 
much  discussed  whether  the  carrier  was  bonnd  to  deliver  to  the 
individual  at  his  honse,  or  whether  he  discharged  himself  by 
delivery  to  a  porter  at  the  inn  in  the  place  of  destinatioo.  The 
opinioD  of  the  majority  of  the  court  (though  there  was  no  deoi- 
Hon  on  the  point)  was,  that  the  risk  of  the  carrier  continned 
until  a  personal  delivery  at  the  house  or  place  of  deposit  of 
the  con«gnee,  with  notice.  The  actual  delivery  to  the  proptff 
person  is  generally  conceded  to  be  the  du^  of  the  carrier ;  (y)  * 

(<f)  GaTud«  e.  TrcDt  ud  Venej  NaTlgation  Compu);,  i  T.  R.  £81 ;  H/d*  •. 
Trent  and  Hertej  NaTigation  Company,  G  T.  R.  889. 

(c)  Golden  e.  Manning,  2  W.  BL  816 ;  3  WiUon,  429,  433,  t.  c. ;  Storr  «.  Cmriaf 
1  M'Clell.  &  Tounge,  129. 

(/)  6  T.  R.  889. 

(g)  Bmith  v.  Honte,  8  Taunt.  lU ;  Bodenhwn  c  Bennett,  1  Price,  Bzch.  SI ;  Gat<- 
nett  V.  Willan,  6  B.  &  Aid.  53 ;  Dnfl  v.  Budd.  3  Brod.  &  B.  177  ;  Bonner  "■  IV 
Buntrcn,  Diatrict  Court  of  He.  16U,  [Daveii,  SS.]  In  Hiuehamp  v.  Lancaater  R.  W. 
Co.,  8H.4W.431,  tbclmpiNiaatptlndplawBi  declared,  that  if  a  parcel  be  delirend 
to  the  carrier  wtioae  principals  carr;  only  to  a  particular  place,  to  be  carried  ocm- 
Unnonaly  by  diSerent  line*  to  the  tdtimate  place,  the  principal*  remain  reapondbto 
for  tbe  aafe  delivery  to  the  altimaCe  detlinaUon. 

1  SaHnaJt.  —  (a)  Ptnonat  ZMiMrjr.  —  lU.  112 ;  If  oirit  ft  Emsz  B.  B.  *.  Ayna, 

lUlroadt  itand  on  a  peculiar  footing  a*  6  Dntcher,  S98 ;  Farmera'  ft  H.  Bank  •. 

tothi«.   IntheabaenceofuBageonpecial  Champtain  T. Co., 2S  Vt.  186, 211 ;  [Rlee 

contract  they  are  not  boond  to  make  a  t>.  Hart,  118  Haw.  201 ;  Herchanta*,  fte. 

peraonal  deUrery.    8m  caaet  cited  below  Co.  c  Moore,  88  HI.  138;  •««  a.  c  SB 

In  thi*  note.     Vmcent  v.  Chicago  &  A.  Am.   R.  611,  and  note.]     Bnt  in  olbcr 

K.  It.,  49  m.  33.    And  their  liabilitj  has  ttatei   they   have  been  held  to  remain 

been  held  to  be  onl;  that  of  warehouiemen  liable  ai  carrien  until  tbe  conaignee  hat 

after  tbe  arrival  and  itorage  of  the  good*  bad  a  reaionable  opportunity  to  take  tlw 

tn  ilie  itation,  or  in  a  rcaaonably  aafe  goodi  awaj,  Ho«e«  c.  Bo«ton  ft  Me.  S.  K, 

place.     Bice  o.  Boaton  ft  W.  R  R,  98  S2N.  H.623;  MltU  d.  Michigan  a  R  R, 

HaM.  212 ;  Korway  Plains  Co.  v.  Boiton  46  N.  Y.  622 ;  or  again,  until  he  baa  had 

ft  W.  R.  R.,  1  Gray,  283;  Ban*emer  d.  notice  that  the  good*  have  arrived  {«r 

Toledo  ft  W,  H.  Co.,  20  Ind.  484;  Rich-  both,  Hllli  v.  Michigan  C.  R  R,  nqn), 

Mdi «.  Mich.  S.  ft  Northern  Ind.RR,  20  Mfchlgan  a  R  Rn.  Ward,2  Mkb.GSS; 

DL  401;  Chicago  ft  A.  R  R  ».  Scott,  42  Bedgea  r.  HndMa  R  R  R,  fl  I 

teeej 
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*  and  it  is  settled  that  he  cannot  dispate  the  title  of  a   *  605 

party  who  delivers  goods  to  him.  (a)     The  consignee  may 

(a)  Mile*  V.  C&ttle,  6  Blug.  T43l 

(M.  T.},  119, 127 ;  Hennvm  v.  Goodrich,  B.  K.  v.  CowIm,  S2  HL  110 ;  IlUnota  C. 
31  WI».  680;  Sl«pheii«oa  ■>.  U.  S.  Exp.  R.  B.  e>.  Johoaoii.  31  lU.  889,  8H.  8m 
Oo.,lb.40G;  HcDoiuad  ».  Weftem  R.  R.,  Feet  r.  Chicago  &  N.  W.  R.  Co.,  10  Wli. 
U  N.  T.  4ffJ,  601 ;  [PellOB  o.  Reimielmer,  118 ;  Cutu  i>.  Brainerd,  4^  Vt.  566,  uid 
&«.  R.  K.  Co.,  64  N.  T.  SI4.]  Se«  MuMil-  caim  dted.  Tlie  American  cam  idmit 
Ian  0.  HIcb.  &  &  N.  I.  B.  R.,  16  Mich.  70 ;  that  suefa  a  contract  can  be  made,  but 
Shenk  v.  FhlL  St.  Co.,  60  Fenn.  &L  109,  many  nf  them  di9er  from  the  Engllih  In 
116.  Bat  there  la  no  mle  of  law  that  the  holding  that  it  tnnit  be  made  to  appear 
carrier  miut  notifj  the  comiKnor  If  the  expret«]7,aDd  will  natbelmplied  from  the 
conalgnee  rettuea  to  receire  the  goodt.  dealinatlan  of  the  goodi  alone.  According 
Hudw>np.Baxendale,2HurIat.&N.575j  to  these  the  contract  of  the  reeelTiag 
Riemer  d.  Southern  Exp.  Co.,  6  Coldw.  carrier  mnat  be  to  forward  the  goodi  t» 
866.  xi  ftemd  of  hia  line,  and  then  to  employ 
(i)  Centraelt  to  earrj  iej/onti  r>rmiinu.  or  cmnw  to  be  empiojed,  on  behalf  of 
—  Uoachamp  r.  Laoeaster  R.  Co.,  itated  the  consignor,  inch  other  carrien  ai  are 
in  note  (g),  wai  decided  on  the  prbiclple  neceaaarj'  to  complete  the  Jawoey.  And 
tial  when  a  common  carrier  accept!  a  it  naturallj  follows,  contraiy  to  the  Ei^ 
pared  directed  to  a  point  beyond  the  end  Ilrii  doctrine,  that  each  of  the  carriera  m 
«f  hit  route,  Uiia  U  prima  faaa  eTidence  of  employed,  so  long  ■«  he  Itaa  the  goods  In 
so  ondertakUig  to  carry  to  that  point,  and  hia  enitady,  become*  liable  in  tnni  to  tbi 
tiiat  lie  it  therefore  liable  for  the  lots  of  consignor  {or  the  several  carrien  may 
llie  parcel  at  any  point  of  the  transit.  It  make  themielrea  partners  by  arrange 
followsfromthlsTiewthattiieconsignor's  ment).  /W,  SlI,  n.  1;  Darling  t>.  Boa- 
contract  is  with  the  flnt  carrier  only,  and  ton  t  W.  R.  B.,  11  Allen,  296.  29T,  298; 
It  wonld  seem  that  In  KigUnd  be  could  Nntting  «.  Connecticut  R.  R.  R.,  1  Omy, 
not  recoTcragaintt  the  others  in  any  form  602;  Osss  d.  N.  Y.,  F.,  Jb  B.  R.  R.,  9B 
of  action.  Briitol  A  E.  R.  B.  ColUna,  7  H.  Mass.  S2D.  2!T;  Baironghs  v.  Norwicft 
I^  C.  104 ;  Hytton  s.  Midland  B.  Co.,  4  ft  W.  R.  R.,  100  Mass.  SO ;  Conrene  «. 
Hnrist  ft  N.  616 ;  Coxon  c.  Great  W.  R.  Norwich  ft  N.  Y.  T.  Co.,  33  Com.  166, 
Co.,  6  id.  274;  Webber  o.  Great  W.  R.  17B;  Perkins  d.  Portland,  8.,  ft  P.  R.  R., 
Co.,  3  HurUt.  ft  C.  TTI ;  Beclier  c.  Great  47  Me.  673;  Qn.,  B.,  ft  D.  R.  B.  d.  Spntt, 
B.  B.  Co.,  L.  B.  6  Q.  B.  241 ;  Illinoli  C.  2I>UTall,4;  UcDonalds.  Weilera  B.R, 


«'  The  language  of  the  English  caaet  «n  InTolnntaiy  bailee,  Hengh  b.  LoDdon, 
•Mm*  to  imply  that  the  liftUlityaa  carrier  ftc.  By.  Co.,  6  L.  B.  Ex.  61.  Ai  to  tiie 
does  BOt  cease  tmtil  notice  is  given  and  a  meaaura  of  damages  in  case  of  a  non- 
reasonable  time  to  take  away  the  gooda  dellrery  or  minleliTery,  see  Home  v. 
•Uowed,  Hltebell  e.  I«neadUre,  ftc.  By.  Midland  By.  Co ,  8  L.  R.  C.  F.  181 ; 
Co.,  10  L.  R.  Q.  D.  260;  Great  Northern  Simpson  ■>.  London,  tc.  Ry.  Co,  1  Q.  B. 
By.  Co.  r.  SwaSetd,  9  T.  R.  Ex.  182;  D.  274;  Waller  v.  Midland,  ftc  Ry.  Co., 
Me  Braddnw  o.  Irish,  ftc  By.  Co.,  7  Ir.  4  L.  B.  Ir.  876;  Harrey  ■.  Conn.,  ba. 
B.C.L.  362;  see  also  n^ini,  600,  n.  l,x*;  R.  B.  Co.,  124  Mats.  421;  Ward's,  &e. 
wileaa  the  goods  be  reftised  by  the  oon-  Co.  p.  Slklna.  84  Mich.  4£B;  DeTerewi 
■IffBW,  wbMi  Um  ncrle*  at  otne  bcoonea  •.  Buckley,  34  Oliio  St  IS. 
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take  chft^e  of  the  goods  befoie  ibey  hare  Mtired  at  thar  ex- 
treme or  nltiinate  place  of  deliveiy,  and  the  cairio's  risk  viO 
then  terminate.  (£)  Id  New  York,  it  was  held.  In  (htrander  r. 
Brown,  (e)  that  placiog  goods  on  the  wharC  without  notice  to 

{b)  StraDK'.II>uU7,4Boa.ftr.lS;  LoBaoa  4  X  W.  B.  Co.  r.  BuHnt,  T  BhI. 
AH.  «D;  |CnkDNtiURtcsCo.p.  GmtSoMbaa.fa.Bj.  Co.,IL.B.H.I^saB.) 

(e)  I6J0I1H.SS.  In  OdckcTing  *.  rowltr.  4  Fkfc.  m,  it  was  kU  that,  !■  tte 
atMence  of  aoj  tpectal  eaitoai,  ft  itHray  at  tke  i^mf,  wfaicb  n  the  anal  pliw  g< 
dellrwy, a»d ttiee  to Ihe eonagpt^ ■  a defiTny  t» the rnniiyi>.« .  HoMBB-Scteaaw 
LcxloKtM,  H.T.  DutrietCoBn,3!(.  T.  Lcsal  Otanrer,  4.a.r.  The  laiac  rale  wm 
dccUi«d  fa  Cope  r.  Cordora,  1  Rawle,  SOS,  aod  it  waa  imudrd  ca  the  fact  of  tto 
gemtnl  piactice  in  relation  to  soadi  coamiK  troa  a  b(TJ«B  port.  In  Rew  Teak,  ia 
the  CMC  of  Foi  E.  BloMom  |N.  T.  Conunoa  Fleas.  October.  1828).  it  wn  proTCd 
HpOD  tbe  trial  to  be  tbe  tunferttanding  that  the  ourier't  re*ponnl»li^  ceaaed  ■liiw 
S4N.T.4V7.X*  See lAwrence >.  Vmona  cfaartcn  bmmc  Ebennj.  Fbiret  lo  laka 
A  St.  Peter  B.R.,  l&Minn.8M;  and  ai  An^  fiiigk,  U  not  cxpRnIr  dmie^ 
to  preiiunptiaDi,  langUin  v.  Chicago  t  ii  1  iim  to  be  pnn  hj  implicatim  faj  tha 
V.  W.  B.  Co.,  28  Wia.  SH.  Tbe  nature  Mac  fact  td  btcorjormtiag  a  laitraad  tf 
of  Ibecontiact  In  Ihia  respect  waitboo^  tbe  present  time.  ^i*.  900.  n.  1 ;  Uaghes 
to  be  ft  qnestloit  for  tbe  Jurr  in  Graf  o.  r.  Caoden  t  Amhoj  R.  B.,  46  H.  T.  S14; 
Jackson,  61  N.  H.  9.  Kajae  v.  Boston  4  LomQ  B.  R,  7  AOh^ 

When,  aa  b  ntoftl.  the  carrier  b  a  cor-  an,  333 ;  Pttkins  w.  Portland,  S.  4  P. 
poratkn,  tbe  qnesOoii  wbetber  a  cootiact  K.  B,  47  He  673,  W)  (some  of  the  las- 
to  cany  bejood  the  limits  of  ita  Toad  b  smge  qooted  la  this  case  on  [^  GOO,  £91. 
within  the  corporate  powers  or  alln  vrres  goea rath«r  br] ;  &>]ttnMire4Pliil.St.0D> 
is  perfecllj-  dlsttnet  fioro  the  qnestion  >.  Brown,  64  Pam.  St.  77;  WUbf  a.  Wnt 
whether  such  ft  contract  waa  intended.  C.  R.  Co.,  S  Harlst  4  H.  708;  Soath 
The  pcunl  was  not  raiaed  in  the  earlier  Wales  B.  Co.  p.  Redmond,  10  C.  B.  a.  a. 
Ea^Uh  cases,  bat  snch  a  contract  was  876,  Kl,  682.  Bee  Convene  v.  Norwich  4 
bdd  aAm  E^Ti  In  Hood  r.  H.  T.  4  N.  H.  N.T.  T.  Co.,  33  Coon.  106.179.180;  Bnf- 
B.  &,  SS  Conn.  £03.  Tbe  kter  eaan,  fettr.Tioj  4B.B.  R.MK.T.IQS.  171; 
bowerer,  are  the  other  wsj.  and  eonstrne     Scbroeder  *.  Hndaon  R  R  B.,  6  Doer,  6& 

X*  Ujtick  >.  Michigan  CenL  R.  R.  Co.,  84  IIL  230 :  Hotnle,  4c.  Co.  r.  Copelai^ 
107  n.  S.  102;  Railroad  Co.  v.  Pratt,  23  63  AU.  SIS.  Foitber  cases  open  th« 
Wall.  123 :  Bailroftd  Co.  r.  Hannfactnring  right  of  the  owner  to  nie  an  intermediats 
Co.,  IS  Wall  .118 ;  Bancroft  *.  MerchanU',  carrier  are  Lowenbus  e.  Jones.  SC  Hiaa 
4c  Co.,  47  Iowa,  262;  GfOTer,  4c  Co.  888;  Pkckanl  w.  Taylor,  86  Ark.  403; 
p.  Uiasonri.  4c.  Ry.  Co.,  70  Mo.  678;  Sherman  v.  Hudson,  4c  R  R  Cos  64 
Hadd  0.  U.  S..  4c.  Exptvss  Co.,  GS  Tk  N.  T.  264;  Dnnltam  v.  B.  4  H.  B.  B.  Co, 
386;  see  B.  c.  S6  Am.  R  767,  and  note.  70  He.  164;  Slirirer  n.  Sioux  Cttr,  4e. 
80  it  b  held  that  a  carrier  of  paasengers  R  R.  Co.,  S4  Minn.  GOA;  INxon  ».  Rieb- 
selling  a  throi^h  tick«t  b  not  Uable  mond,  4c  B.  R.  Co.,  74  K.  C.  638.  fHlh 
bejond  hb  own  line.  Bartan  s.  Eastern  last  two  cases  comp.Marqnette,4e.RB. 
R  R  Co.,  114  Mill.  44 ;  Railroad  Co.  Co  b  Kirkwood,  45  Uch.  61,  as  to  Ot 
p.  Sprarberry,  8  Bazt.  S41  ;  Ibright  f.  burden  of  proof.  Tbe  liability  <rf  cne 
Portland,  4c  R.  B.  Co.,  66  He.  334.  But  carrier  does  not  cease  rnitll  deUror  to 
that  the  pnsnmptloD  b  of  ft  contract  to  the  next.  Bancroft  v.  Merchants',  4c  Co, 
carrjp  throngh,  see  Erie  Rf.  Co.  ■.  Wikoi,  Balboad  Co.  p.  Mannfftctoring  Co,  M^p*. 
[868] 
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the  conaignee,  is  not  a  deliver;  to  tba  ooaBignee,  so  as  to  dis- 
charge the  carriei-,  even  though  there  was  a  usage  to  deliver 
goods  in  that  manner.  The  carrier  must  not  leave  or  abandon 
the  goods  on  the  wharf,  even  though  there  be  an  inability  or 
refusal  of  the  cons^nee  to  receive  them. 

As  carriers  by  water  were  liable  at  common  law  to  the  same 
extent  as  land  carriers,  and  as  their  responsibility  was  more  exten- 
sive, and  their  risk  greater  from  the  facilities  for  the  commission 
of  acts  of  fraud  and  violence  upon  the  water,  it  was  deemed, 
in  England,  a  proper  case  for  legislative  interference  to  a 
guarded  and  limited  extent.  The  statute  *  of  7  Geo.  II.  *606 
o.  15,  and  26  Geo.  III.  c.  86,  and  68  Geo.  III.  c.  159, 
exempted  owners  of  vessels  from  responsibility  as  common  carriers 
for  losses  by  fire ;  and  provided  further  that  the  owner  should 

the  goods  were  landed  en  tie  nAarfi  but  the  deciiion  wm,  that  the  detirerj  wu  not 
comi^ete  until  the  goodi  were  cuefnllf  Beparated  and  deitgnated  for  the  conaignee. 
And  in  the  caie  of  Pacftrd  v.  Bordier,  decided  In  the  Supreme  Court  of  Louiaiana,  In 
the  winter  of  1831-32,  It  wai  held  that  landing  gooda  b^  the  captain  of  a  veiael  on 
the  leree  at  New  Orleani,  being  the  ninal  place  of  unloading,  with  notice  In  the 
newtpapen  to  the  coniigneei,  wai  not  aufflclent.  The  notice  mnst  be  brought  home 
to  the  coniignee.  So,  a  penon  undertook  to  carry  bozea  of  lumber  down  the  rirer 
to  •  certain  cove,  and  being  rcf  uaed  a  place  of  deposit  there,  he  deposited  them  near 
by,  in  aa  aafe  a  place  a«  could  be  found,  and  left  them,  and  the;  were  afterwftrdt 
carried  atr^y  bj  the  flood  and  loat,  aod  be  was  held  reaponsibte.  The  carrier  did 
notcootintie  his  care  until  he  liad  given  notice  to  the  owner,  and  nntll  the  latter  had 
a  reaaoaable  time  to  saaume  the  care  of  Iheni,  and  therefore  he  waa  held  liable. 
Rckett  E>.  Downer,  4  Vt.  21.  In  the  caae  of  Gibson  a.  Culrer,  17  Wend.  305,  the 
duty  of  tlie  common  carrier  receired  a  full  dtacusaion,  and  it  was  considered  to  be  the 
settled  rule,  that  actual  ddiarg  of  the  goods  to  the  consignee  waa  necessary  in  order 
to  discharge  the  carrier,  unless  it  waa  the  course  of  the  business  to  leave  the  goods  at 
specified  places,  and  then  lu^ice  of  the  arrival  and  place  of  deposit  comes  in  lien  of 
personal  delivery.  Carriers  by  shlpa  and  boats  mnat  atop  at  the  wharf,  and  railroad 
can  must  remain  on  the  track.  Nothing  will  dispense  with  the  necessity  of  tlie 
noti'^e  instead  of  actual  delivery,  but  some  uniform  and  notorious  usage  preaumed  to 
be  known  to  the  conaignee.  The  neceaaity  of  deliveiy  of  baggage  to  the  passenger 
at  the  end  of  his  Journey  by  the  common  carrier,  before  his  responalbillty  can  cease, 
waa  strongly  inculcated  by  the  judgea  In  the  case  of  Cole  r.  Qoodwin,  19  Wend. 
861,  and  alao  in  Powell  o.  Hyen,  26  Wend.  691.  8o,  In  Hemphill  i>.  Chenie,  fl  Watia 
A  S.  62,  it  was  held  that  the  tesponsibllity  of  a  carrier  upon  llie  Ohio  Rietr  did  not 
cease  upon  the  delivery  of  gooda  on  the  wharf,  with  notice  to  the  consignee.  There 
must  be  an  actual  delivery  to  the  consignee.  Though,  as  a  general  rule,  the  carrier 
muat  deliver  the  goods  to  the  consignee  at  the  place  of  delivery ;  yet  where  the 
transportation  la  by  vessels  or  boats,  notice  of  the  arrival  and  place  of  depodt 
eomea  in  lieu  of  personal  delivery.  If  the  consignee  be  dead,  or  cannot  be  found,  or 
fefoaea  to  receive,  the  carrier  may  relieve  himself  by  placing  the  goods  in  store  with 
■  responsible  person  in  that  business  at  that  place,  and  the  storekeeper  becomes  tba 
agent  or  bailaa  of  the  ownet  of  tbe  ytvfuVj.    Fisk  b.  Hewton,  1  Denio,  4fi> 
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Dot  be  liable  fiw  the  loss  of  gold,  nlver,  diamonds,  watches,  jewels, 
or  precious  stones,  by  robbery  or  embezzlemeDt,  onlees  the  shipper 
inserted  in  the  bill  of  lading,  or  o^erwise  declared  in  writing  to 
the  nuwter  or  owner  of  the  vessel,  the  oatore,  quality,  and  raloe 
of  the  articles ;  nor  shonld  he  be  liable  for  embezzlements,  or  kiSB 
or  dami^e  to  the  goods  arising  from  any  act  or  neglect,  without 
his  £mlt  or  privity,  beyond  the  value  of  the  ship  and  freight ;  nor 
should  part  owners  in  those  cases  be  liable  beyond  their  respective 
shares  in  the  ship  and  freight,  (a)  Though  we  have  only  in  one 
or  two  instances  snch  statute  provisions  in  this  country,  (&)  >  yet» 
according  to  the  modem  English  doctrine,  which  may  be  appli- 
cable with  OS,  carriers  may  limit  their  responsibility  by  special 
notice  of  the  extent  of  what  they  mean  to  aasume.  The  gooda 
in  that  case  are  understood  to  be  delivered  on  the  footing  of  a 
special  contract,  superseding  the  strict  rule  of  the  common  law; 
and  it  is  necessary,  in  order  to  give  effect  to  the  notice,  that  it 
be  previously  brought  home  to  the  actual  knowledge  of  the 
bailor,  and  be  clear,  explicit,  and  consistent,  (c)  The  doctrine 
of  the  carrier's  exemption  by  means  of  notice,  from  his  extraor- 
dinary responsiliility,  is  said  not  to  have  been  known  until 
•  607  the  case  of  Fonoari  •  v.  Pittard,  in  1785 ;  (a)  and  it 
was  finally  recognized  and  settled  by  judicial  decision  io 
UtehoUon  v.  WOian,  (h)  in  1804.    The  language  of  the  court  ia 

(a)  Wilson  D.  IMckioii,  S  B.  ft  AM.  2.  The  itatnte  of  &8  Geo.  UL  fortho'  limited 
(he  mponiibilltj  of  abipownera  for  damage  done,  withoat  their  taoit,  to  otlicc 
Teneli  or  Ibelr  cargoet,  to  the  value  of  ttie  ihip  doing  the  damage  at  the  linM  of  tin 
acddeat. 

{b)  la  Hauachntetts,  the  reeponilbilitj  of  ownen  wai,  b;  a  itatate  pataed  bi 
1818,  and  reeoacted  in  the  Revised  Statntci  at  1838,  part  1,  dL  12,  u.  S2,  wc  1  and  3L 
limited  to  the  value  of  their  intereit  Id  the  ihip  and  freight,  in  cam  where  tbej  <rae 
liable  for  !ou  and  damage  occa*ioned  bj  the  acta  of  the  maater  or  marinen.  Bjr  the 
itatate  of  Ifew  Tarlc  of  April  13,  1820,  c  202,  the  conduct  of  canal  boata  are  nndcr 
apeciflc  regulation*,  and  freight  boata  are  bound  to  aSord  fadlitiei  to  the  paaaage  of 
packet  or  paasenger  boat*,  thningh  the  locka  and  on  the  canati,  and  the  maater  and 
owner*  are  held  respotuible  in  damagea  for  injnriea  reaiilting  from  anj  ondae  ttoB- 
compliaoce  with  thdr  daty.    Famiworth  v.  Groot,  6  Cowen,  6C8. 

{e}  BaUer  v.  Heane,  2  Camp.  416;  Cobden  v.  Bolton,  fb.  108;  Googer  r.  JoUj. 
1  Holt,  317 ;  Majhew  d.  Eamei.  3  B.  A  C.  601 ;  Brooke  e.  Pickwick,  4  Bing.  S18.  Il 
la  not  aofflcient,  in  order  lo  flz  notice  on  a  par^,  that  It  wh  Inaerted  weekl;  in  ■ 
newapaper  which  the  partj  took.  Rowlej  b.  Home,  3  Bing.  2.  The  difflcoltj  of 
giving  the  reqaiilte  notice,  aaid  the  E.  B.,  in  Kerr  v.  Willan,  S  Starkle,  63.  aritM 
from  the  attempt  of  the  carrier  to  depart  from  the  old  rule  of  the  common  law. 

(o]  Burrough,  J..  8  Tannt  146.  (&)  5  Eaal,  GOT. 

>  8eeBctofHaNh8,U61,«St«tL«rg«,a3t>;|NiM,ilLSlT,n.l,(»^ 
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Bodenham  v.  Senwtt,  (e)  and  in  Gamttt  v.  Wiilan,  (d)  is,  that 
those  uotioeii  were  introduced  to  protect  the  oarrier  only  fiom 
extraordinary  events,  or  from  that  responsibility  by  mistake  or 
inadvertence  which  belongs  to  him  an  an  insurei,  and  not  from 
the  consequences  of  the  want  of  due  and  ordinary  personal  care 
and  diligence.  It  has  been  strenuouely  urged,  in  some  of  the 
cases,  that  there  was  no  sound  distinction,  as  to  the  lesponsibility 
of  the  common  carrier  under  the  notice,  betweeo  ordinary  neg- 
ligence and  misfeasance  of  him  or  his  servants.  Be  that  as  it 
may,  it  is  perfectly  well  settled,  that  the  carrier,  notwithstanding 
notice  has  been  given  and  brought  home  to  the  party,  continues 
responsible  for  any  lose  or  damage  resulting  from  gross  neg- 
ligence or  misfeasance  in  him  or  hid  servants ;  and  the  question 
of  responsibility  has  generally  turned  upon  the  &ct  of  gross 
negligence.  («) 

The  English  judges  have  thought  that  the  doctrine  of 
*  exempting  carriers  from  liability  by  notice  had  been  *  608 
carried  too  far ;  and  its  introduction  into  Westminster  Hall 
has  been  much  lamented,  (a)  The  decisions  in  this  country 
have  shown  a  firmness  of  purpose  not  to  relax  the  strictness  of 
the  English  rule  in  respect  to  the  responsibility  of  common  car- 
riers, and  the;  have  shown  an  inclination  even  to  restrict  the 
effect  of  notice  upon  that  responsibility,  (b")  * 

(e)  1  Price,  Eich.  81. 

id)  6  B.  &  Aid.  es.  Mr.  Bell  BtronKly  coDdemm  the  -poUry  of  rettricUns  Um 
TMpooiibilily  of  the  comrnon  carrier  hj  meani  of  the  notice ;  ftnd  be  tayi  the  efCtd 
of  DOtice  ought  legitimately  to  be  conflnrd  to  the  KpUatioii  of  the  oouldcntllon  for 
ritki  and  that  the  carrier  ought,  at  all  eventi,  to  be  held  to  the  ordiuar]'  diligence  of 
the  contract,  and  mponalble  for  the  reaaonable  amount  of  loM,  according  to  die 
appearance  of  the  package  dellTercd,  it  the  owner  doei  not  choose  to  pa;  tlie  amonnt 
of  the  premium,  mileaa  he  ihowi  a  sptded  agreement,  or  eTideaoe  not  merely  of 
notice,  but  of  amat  Co  that  notice.    1  Bell'i  Comm.  478-476. 

{»)  Elli*  0.  TDrner,  8  T.  R.  &SL ;  Beck  r.  Evant,  16  Eaat,  247  ;  Smith  v.  Home, 
S  TaoiiL  144 ;  Blrkett  e.  WiUan,  8  B.  &  Aid.  866 ;  Bataon  v.  Donovan,  4  Id.  21 ;  Oat>- 
nett  0.  WUIan,  a  Id.  58  i  Steal  v.  Fagg,  6  id.  342 ;  Duff  v.  Badd,  8  Brod.  &  B.  177 ; 
Lowe  V.  Booth,  13  Price,  Eich.839;  Brooke  ef.  Pickwlok,  4  Bhig.  £18;  19  B.  Moore, 
447,  a.  c;  Wyld  ■>.  ^kford,  S  M.  &  W.  448.  Carrien  after  the  notice  are  not 
liable  for  a  robbery  by  their  lervantt,  if  there  hai  been  great  carelewnew  on  the  part 
of  theowner,and  no  groia  negligence  on  their  part  Bradley  v.  Waterhouae,  1  V^ai. 
4  Lloyd.  1. 

(a)  See  Smith  v.  Borne,  8  Tannt.  144. 

(ft)  Eagle  t.  White,  6  Wharton,  GIB.    In  the  caae  of  Barney  v.  Preodai,  4  Harr.  A 

>  LimiMiam  oj  HabUitf  —  Common  contract.  With  ref  etenoe  to  the  particvkr 
carrien  may  limit  their  liability  by  ipedal     tranaaction  they  bwome  ordinary  ballMi 
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In  New  Yoik,  the  English  common  law  on  the  subject  of  the 
general  lespousibility  of  common  carrieis  has  been  fully,  explio- 

J.  817,  it  WM  t,  quettion  r«i»ed,  buC  left  uudecided,  wbether  ft  commoD  cvrier  cmi 
«xoiMnle  himieU  from  the  Teapooubility,  bj  maua  of  a  prcTioiu  notice ;  bvt  \t  he 

for  hire.    Famhua  v.  Cftmden  £  Amboj  EelveB,  even  b;  contract,  fmn  liabflttj  for 

R.R.,66PeDn.  St.53;  Americao  EipreM  lou  Cftawd  b;  the  negligence  or  fraud 

Co.  B.  Simd*,  ib.  140 ;  York  Co-  e.  Central  of  their  lervanti,  Fenni  jlTaoia  B.  B.  v. 

B.IL,8WaU.  107.   ButitiigeneraU^'held  Hendtnon,  61   Penn.  St.  816;   Beno  e. 

tha.t  an  agreement  U  neceuaiy,  and  that  Hogan,  12  B.  Uonroe,  03 ;  York  Co.  w. 

a  general   notice   !•   not  enough   unlen  Central  R.  B.,  3  Wall.  107,  113;  Weateni 

olearljbroughthoniela  thecoDBigllarand  TnuiiportJition  Co.  v.  Etowner,  11  WalL 

aaaented  to  hy  him ;  nor  ii  the  fact  that  129 ;  Graliam  d.  Davis,  *  Obio  St.  862 ; 

the  recL'ipt  given  by  the  carrier  contained  Welsli  n.  Pittsburg,  Fl  W.,  &  C.  B.  B.,  10 

.  exemptioni,   if   the  circuraittuicei  were  Ohio  St.  66 ;  Sager  c.  Portsmouth  B.  R^ 

mcb  that  it  cannot  be  inferred  Uiat  the  81  He.  228;  Squire  v.  N.  T.  C.  B.  B.,  W 

other  party  undentood  and  assented  to  Mass.  23B,  24S;   Goldey   v.  Penn.  R.B. 

the  contents  of  the  receipt  as  fining  the  80  Penn.  St.  2*2 ;  Powell  v.  Penn.  B.  R., 

term*  of  the  contract  of  carriage.    Buck-  82  Penn,  St.  414;  Indianapolis  &  C.  B.B. 

land  E.A<IamsExprcuCo.,9T  Mau.  124,  v.Cox,2Q  Ind.860,SC3;,Ind.&C.  B.B.ti. 

explained  in  Grace  v.  Adams,  100  Maaa.  Allen,  31  Ind   304;  see  lUinoii  C  B.B. 

605.      See  the  other  cases   tbere  cited ;  e.  Bead,  S7  111.  4B4,  610 ;   althoagh  tb« 

Jodaon  v.  Western  B  R.,  6  Allen,  4gA ;  contrary  was  held  in  England  before  the 

Blossom  f.  Dodd,  43  N.Y.  264;  Strolm  St.    17   &   18  Vict.  c.  31,  $  7,    Peek  v. 

p.  Detroit   &   M.   B.  Co.,  21  Wis.  564 ;  North  Sutfordshire  B.  Co.,  10  H.  L.  C. 

KiDg  D.  Woodbridge,  84  Vt.  666 ;  Graham  478,  464 ;  and  is  now  where  that  does  not 

<>.DaTls,4  0hioSL362,  S76;  Western  T.  apply,  The  Uoero,  L.  R.  2   Ad.  &   E& 

Co.  0.  Newhali,  24  Ul.  460.     See  Cooper  393,  308 ;   Peninsular  &  O.  S.  H.  Co.  v. 

V.  Berry,  21  Ga.  626 ;   Southern  Express  Shand,  3  Hoore,  P.  C.  x.  s.  273.      6m 

Co.  D.  Newby.  36  Oa.  686;  ib.  682.    Bnt  Cooper  b.  Berry,  21  Ga.  SSe,  641 ;  Bia- 

tee  Peck  f.  North  Staffordshire  B.  Co.,  10  sell  v.  N.  Y.   C.  B.   B.,  26   N.  Y.  44S; 

H.  L.  C.  473,  406.     -  Hawkins  r.   Great   W.  B  B.,  17  Mich. 

It  Is  laid   down   In   many  cases  that  67 ;  Betts  d.  Fnnnen'  Loan  It  T.  Co.,  !1 

1  carriers   cannot  exempt  them-  Wis,  80.  it 


«i   Where   carriers   are   allowed   to  empting  from  liability  for  loss  o< 

exempt  themselves  from  liability  lor  loss  by  the  negligence  or  misconduct  at  de> 

occaaloned  by  the  negligence  or  niiscon-  fendant's  own  servants  was  held  >c«md- 

dact  of  their  employees,  the  agreement  able  in  Lewis  d.  Great  Weatera  By.  Co, 

to  do  io  must  appear  in  unmistakable  3  Q.  B.  D.  196 ;  Manchester,  &c  Ry.  Co. 

terms.    Gill  v.  Manchester,  &c.  By.  Co.,  v.   Brown,  8  App.   Cas.   708.      Bnt   an 

B  L.  B.  Q.  B.  186 ;   D'Arc  v.  London,  4c.  exemption  from  loss  in  any  cate  was  held 

By.  Co.,  0  L.  B.  C.  P.   326;  Goldsmith  nnreasonahle  in  Ashenden  v.  London,  Ac 

».  Great  Eastern  By.  Co ,  44  L.  T.  181 ;  By.  Co.,  6  Ex.  D.  190     That  a  carrier 

Hynard  c.  Syracose,  &c.  B.  B.  Co.,  71  rjinnol  exempt  himself  from  liability  far 

N.  Y.  ISO.    Under  the  statute  in   Eng-  loss  due  to  the  negligence  or  misconduct 

land,   and   it   would   seem  generally,  a  of  his  own   servants,  see   Lockwood  v. 

carrier  may  regulate  or  limit  Us  liability  Railroad  Co.,  17   Wall.   367 ;    Bank  of 

by  mu(nuli/« condition*.    A  oondltion ex-  Kentucky  n.  Adams  Bxpreaa  Co., 83 U.S. 
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itly,  and  repeatedly  recognized  in  its  full  extent ;  and  equally  in 
respect  to  carrierB  by  land  and  water,  and  equally  in  reepect  to 

uku,  the  DOtice  ibould,  tt  luit,  be  pkin,  explicit,  uid  free  from  all  ambiguity.  It 
wai,  boneTer,  declared  iu  BedcrDau  v.  Sliouie,  6  Rawle,  179,  and  In  RiaghaiD  v. 
Sogen,  B  Watti  t  S.  IBS,  that  common  carrien  might,  by  Mptciai  conlraet,  limit  the 
extent  of  their  reapondbili^.  In  Atwood  i>.  The  Reliance  Traneportadon  Companj, 
0  Wattt,  87,  C.  J.  Gibson  qnestloni  the  policy  of  the  new  rule,  that  the  carrier  maj 
lesaen  hl«  common-taw  reipoaiiMlity  by  a  ipecial  agreement,  and  it  wu  held  that 
ezceptioni  to  the  common  rule  were  to  be  itrictly  cotistru«d.  In  Ohio,  in  the  eaie  of 
Jonet  E>.  Voorbeei,  10  Ohio,  14S,  the  court  declared  that  the  proprietor!  of  itage 
coaches  were  common  carricra,  and  that  their  UabUitin  could  not  be  limited  by  actual 
notice  lo  a  travelier  that  bis  baggage  wai  at  hii  own  riak,  and  that  a  watcli  in  hii 
trunk  wai  part  of  his  baggage.  So  aUo  in  New  Tork,  la  the  case  of  Hollister  v. 
Nowlen.  19  Wend.  231;ColeD.  Goodwin,lb.2et;  Camden  R.R.  Co. r. Belknap, Slid. 
361,  and  Oould  ir.  Hill,  2  Hill  (N.  T.),  S23,  It  wa*  decided  that  stage-coach  proprie- 
ton,  and  other  common  canien,  could  not  restrict  their  common-law  liability  by  a 
general  notice  that  the  baggage  of  passengers  was  at  the  risk  of  the  owner*,  even 
though  the  notice  was  brought  home  to  the  knowledge  of  the  owner.  Nothing  short 
of  an  express  contract  or  spedaL  acceptance,  as  between  the  proprietor  and  owner, 
would  be  sufficient.  Those  declsionscontain  very  learned  and  able  discussions  on  the 
■abject,  and  the  loIidiEy  and  policy  of  the  stem  rule  of  the  common  law  are  ably  and 
ioccessfulty  vindicated.  But  though  comami  eanim  cannot  contract  for  a  restricted 
reiponsibilit/,  f  et  other  ba'dett/or  hire  may  so  contract,  and  leare  the  whole  risk,  in  cue* 
free  from  fraud,  on  the  owner  of  the  property ;  and  it  has  been  held  that  the  owner* 
of  a  steamboat  nndertaking  for  hire  to  tow  a  canal  boat  and  her  cargo  on  the 
Hudson  RiTer,  while  the  master  and  hands  of  the  canal  boat  remain  on  board,  and 
in  possession  and  charge  of  the  properly,  are  not  common  carrien,  hut  ordinal^ 
bailees  (or  hire ;  and  as  It  was  tttpniated  tliat  the  canal-boat  was  to  be  towed  at  thi 

174 1  Shriver  c.  Sioux  City,  Ac.  B.  R  Co.,  sidered  In  legal  contemplation  as  baring 
24  Minn.  600 ;  New  Orleans,  ie.  R  R.  Co.  assented  to  them,  the  cases  are  in  mnch 
p.  Faler,  68  Mlsi.  Bll ;  Uerchanta'  Dis-  confusion.  The  question  Is,  indeed,  prop- 
patch,  &c.  Co.  D.  Comf orth,  3  Col.  2S0 ;  erly  one  of  fact  for  tlie  Jury  in  each  caae, 
Haslinf.B  £O.B.R.Co.,14  W.  Va.lSO;  subject  to  the  usual  limitation,  that  the 
Galveston,  £c.  R.  R.  Co.  v.  Ailiinn,  60  court  Is  to  determine  whether  there  is  any 
Tex.  103;  Alabama,  Ac.  Ry.  Co.  v.  Little  erldence  (or  the  Jury.  Henderson  d.  Ste- 
(Ala.,  1SB2) ;  CanSdd  if.  B.  A  O.  R  R.  renson,  2  L.  R.  H.  L.  Sc.  470 ;  Harris  d. 
Co.,  98  N.  r.  532.  Conditions  filing  the  Great  Western  By.  Co.,  1  Q.  B.  D.  616 ; 
time  within  which  notice  of  loas  most  be  Parlur  d.  Soutli  Eastern  Ry.  Co.,  i 
giren  hare  been  held  valid.  Express  Com-  C.  P.  D.  410;  Burke  n.  South  Eastern 
pany  v.  Caldwell,  21  WaU.  204 ;  Soutbem  Ry.  Co.,  5  C.  P.  D.  I ;  Germanla  Fire  In*. 
Expree*  Co.  v.  Hunnicutt,  64  Miss.  660.  Co.  v.  Memphis,  &c.  B.  B.  Co.,  72  N.  T. 
But  see  Capehart  p.  Seaboard,  &cRy.  Co.,  00;  Madan  v.  Sherard.  78  N.  T.  829; 
81 N.  C.  488 ;  a.  c.  31  Am.  R.  606,  and  note.  Hilt  e.  Syracuse,  &c.  R.  R.  Co.,  ib.  361 ; 
So,  a  condition  limiting  liability  to  the  Hoadley  c.  Northern  TransportaUon  Co., 
carrier's  own  line.  Taylor  v.  Little  Rock,  116  Mass.  804;  Morrison  v.  Phillips,  Ac 
Ac  Ry.  Co.,  82  Ark.  898.  As  to  wliat  Co.,  44  Wis.  406 ;  Erie,  Ac.  Co.  v.  Daler, 
act*  are  (nfficient  to  give  one  dealing  with  91 111.196;  B.AO.  RR.  Co.  D.Campbell. 
■  carrier  notice  of  coixUtloD*  limiting  the  90  Ohb  St  S47 ;  Ridlroad  Co.  v.  Maun- 
tatter's  llabiUty,  to  that  be  mnatlrecoo-  (actaiiog  Co.,  M  Wail.  SI8. 
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foreigo  and  inland  navigation,  (c)  In  URitM  v.  Jtottell,  the 
whole  doctrine  was  extensivelj  conaidered;  and  it  was  under- 
bluud  and  declared  that  a  common  carrier  warranted  the  safe 
deliver;  of  goods  in  all  but  the  excepted  cases  of  the  act  of  God 
and  public  enemies  ;  and  that  there  was  no  distinction  between  a 
carrier  by  land  and  a  carrier  hy  water,  whether  the  water  nariga- 
tion  was  internal  or  foreign,  except  so  far  as  the  exceptioQ  is 

extended  to  perils  of  the  sea  by  the  special  terms  of  the 
*  609    contract  *  contained  in  the  charter  party  or  bill  of  lading.  ^ 

It  was  further  shown  that  the  marine  law  of  Europe  went 

riA^liermiuUr,thevwiKm  of  the  (teamboat  were  not  reiponalbte,  eTen  for  the  wuit 
of  ordinftrr  ore  and  ikiU.  Alexaoder  v.  Greene,  3  Mill  (N.  T.).  1-  Bat  (hii  cu« 
wu  reriewed  and  Terereed  in  the  Nsw  Toi^  Coon  of  Erron,  7  Bill  (N.  Y.J.  G38. 
The  Eivlish  itatute  (1  Wm.  IV.  c.  88),  mode  /or  lie  mare  effiiiaaJ  prolecliim  i^eoamai 
earrien  for  liin,  decUree  Ih&l  the;  ihall  noE  be  liable  for  the  Ian  of,  or  Injorj  to,  taj 
property  of  the  following  detcription :  that  !■  to  la;,  of  gold  or  ailrer  coia,  or  gold  or 
sUver  ia  a  manufactured  or  UDraannfactured  itale,  or  aaj  precioui  atoon,  Jeweirj, 
wstcbe*,  &c.,  bilU.  uotea,  wiitiuga,  picCurea,  plated  articlei,  giaia,  ailka,  fun,  or  laoe, 
coDttined  la  aoy  parcel  to  be  carried  for  hire,  or  to  accompaof  a  paafenger  in  anj 
public  coDTefance,  where  the  ralue  eiceedi  £10,  unleaa  deliTered  ai  such  with  mi 
ejpresi  formal  declaration  of  theraloe,  and  the  carrier  to  be  entitled  to  an  inntaicd 
rate  of  diarge,  according  tu  preTioiM  notice.  See  Ilinton  v.  Dibbiu,  2  Ad,  4i  EL  ■-  s. 
64S,  on  the  itrict  conitruction  of  tbe  lUtute-  Ko  public  notice  ii  to  limit  ttM 
rpfiinnsibiUtj  of  Ihe  carrier  in  re«pect  to  other  good*.  The  exception  in  bill*  of  lad- 
ing' of  goods  on  inland  Davigation,  of  "danger*  of  tbe  rirer  which  are  nDaTwdable," 
naiTowi  tbe  liability  of  the  lx«t-owaer,  and  exempt*  him  from  liability  for  accident* 
and  lou  DCCBiioned  bj  hlddea  obatructloiu  newly  placed  in  the  rirer,  and  whidi 
human  iklU  and  foreai^t  cotild  not  diMOTer  and  arold.  Gordon  v.  Bnchaaaii, 
6  Yerg.  71. 

(c)  CoU  e.  H'Mechen,  6  John*.  100;  ScMefTeUn  t>.  Harrey,  6  Id.  170;  BUkttt 
p.  BotMiU.  10  id.  1 ;  Kemp  ».  Cooghtry,  11  id.  107  i  Allen  >.  SewaU,  %  Wend.  S7 ; 
HcArthor  e.  Sear*,  21  id.  I9a 


1  A*  to  whether  a  fceneral  ship  I*  a  L.  R.  7  Ex.  287,  whve  the  ai 

common  carrier,  apart  from  the  liablli^  Horie  v.  Sloe,  that  maiten  of  ahipa  who 

aranmed  by  the  bill  of  lading,  see  pocf.  Mi.  carry  good*  for  hire  ai«  common  car- 

S17,  D.  1, (a);  and  in  addition  to  thecaaei  rler*,  1*  referred  to  ai   authority,  and 

lliere  cited,  Liver  Alkali  Co.  e.  Johnson,  acted  on.zi 


«i  In  the  case  laat  cited,  on   appeal  in  Nngmt  o.  Smttb,  1  C.  P.  D.  42S.    It  la 

(B  L.  R.  Ex.  388).  it  was  thought  unnec-  at  least  que*tionat>le  whetlier  there  noat 

e**ai7to  decide  whether  a  general  ship  tkot  be  a  flled  route,  with  definite  tenninl, 

wa*  ■  common  carrier  or  not,  as  It  wa*  in  order  to  conatltnte  a  camuMn  canfer. 

held  that  the  liability  wai  the  lame  at  Cases  tupni,   and  Varble   r.   Biglcy,  14 

any  rate.  Bosh,  es& 

ButseeScaites.  Farrant,  10L.R.&X.  As  to  a  ganeral  slilp,  see  I'li/ht,  Itt. 

368,Bndt)ie  jndgmentof  CockbDni.C.J.,  317,  n.  L 
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to  the  same  extent,  u  did  also  the  civil  law,  and  the  law  of  those 
natioDS  in  Europe  which  have  made  the  civil  law  the,  basis  of 
their  municipal  jurispiudeQce.  The  priitciple  appeared  to  be 
sound  and  wise,  aud  to  have  a  very  general  reception  among 
nations.  The  same  doctnne  was  ^ain  dechtred  in  New  York,  in 
Alien  V.  iSeteail;  (a)  and  the  ownen  of  a  steamboat  canying 
light  freight  and  parcels  for  hire  were  held  to  be  liable  as  com- 
mon carriers.  Bank  bills  were  held  to  be  goods,  within  the 
meaning  of  the  law ;  and  directions  to  the  captain  not  to  carry 
money  did  not  excuse  the  owner,  unless  notice  of  such  instruc- 
tions were  brought  home  to  the  shipper.  There  is  no  doubt, 
also,  that  the  doctrine  of  the  English  common  law,  which  declares 
that  persons  carrying  goods  for  hire  by  land  or  water,  including 
all  kinds  of  internal  as  well  as  external  navigation,  are  common 
carriers,  and  liable  for  all  losses  happening  otherwise  than  by 
inevitable  accident,  prevails  generally  in  these  United  States,  as 
part  of  the  common  law  of  the  land.  The  slightest  neglect  or 
fault,  levittiTna  culpa,  renders  the  master  of  a  vessel  liable.  (&) 

{a)  3  Wend.  8ST.  The  cue  of  Ajinu  v.  Attor,  6  Coiren,  266,  woald  teem  to 
hftTC  gone  far  to  anaettU  Mid  rerene  the  cominon-lBV  doctrine  retpecCing  carrier*  bj 
wkler.  Bat  if  there  wm  not  origioallf  lome  inaccuracy  or  ralitake  In  the  atalemeot 
or  report  of  Iliat  com,  it  la  to  be  coniidered  ai  cotnplelely  OTemiled  by  the  can  of 
AUen  V.  Bewail.  This  laat  c«»e  irai  lerened  by  the  Court  of  Erron  (6  Wend.  336), 
on  the  ground  that  bank  bilts  irere  not  goodi,  warei,  and  merchandiie,  within  the 
meaning  of  the  itatute  incorporating  the  atearaboat  companj',  whoae  agent  the 
defendant  waa,  and  that  the  carriage  of  such  bllU  wai  not  a  part  of  their  ordinary 
iNiaineu,  and  waa  foiMdden  by  inatmctioni  to  ttie  matter.  But  the  general  doctrioe 
in  the  text  reapecting  tlie  liability  of  common  carriers  wai  not  dlatnrbed.  So,  In  tfaa 
caae  of  Camden  Company  v.  Bnrke,  IS  Wend,  fill,  it  was  held  tliat  iteamboat  and 
nJlroad  companiea  were  llalde  for  the  baggage  aa  common  cairlera ;  and  even  notlo^ 
bro.ught  home  to  the  paaiengen,  that  ali  baggage  to  be  at  the  riilc  of  the  ownen, 
•rill  not  exempt  the  owners  from  the  implied  agreement  that  the  reliicle  It  tulBdMlt. 
Bat  they  are  not  retponaibte  for  tlie  paaaengeri  If  due  care  be  nied. 

(»)  H'ClnretD.  Hammond,  1  Bay  |B.C.J,  99;  Mllei  d.  Jamet  A  Johnson,  1  BCCord, 
167 1  Cohen  >.  Home,  ib.  439 ;  Sniyrl  >.  Nlolon,  3  BaUey  (S.  C),  «11 ;  Horphy  ■. 
guton,  3  Manf.  239 ;  Bell  v.  Reed,  4  Dinney,  127 ;  Hoaei  c.  Norrit,  4  K.  H.  804 ;  Cnlg 
p.  ChildreM,  Peck  (Tenn.),  270;  Gordon  p.  Buchanan,  6  Terg.  {Tean.)  71 ;  Tameya. 
Wilton.  T  id.  340 ;  Faulkner  ■>.  Wright,  1  Rice  (S.  C),  107 ;  Hennen  a.  Monroe,  II 
Uarltn  (La.),67g;  Bmilh  p.  Pierce,  1  L*.  349;  Spencen  v.  Daggett,  3  Vl.  flS ;  (^ 
more  p.  Carman,  1  Sm.  &  H.  279 ;  Bale  v.  New  Jeney  Steam  N.  Co.,  15  Coon.  689 ; 
Adam*  a.  New  Orleani  Bteam  Towboat  Co.,  11  t«.  46 ;  Alexander  p.  Gr«ene,  7  Wli 
(N.  T.),  6S3.  In  this  laat  caae  it  waa  held,  that  the  ownera  of  a  iteamboat  on  the 
Budton,  engaged  generally  in  the  butinest  of  lowing  canal-boata  for  hiic,  were 
retponilble  at  common  carrlert ;  and  though  the  budneaa  waa  In  tliat  special  case 
undertaken  at  the  ritk  of  the  matter  and  owoen  of  the  towtool,  yet  that  tbe  matter 
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*610  *It  has  been  the  settled  law  in  England,  since  the  ca^e 
of.  Lane  v.  Cotton,  (a)  that  the  rule  respecting  commOD 
oarriers  does  not  apply  to  postmasters,  and  there  is  no  aoalogj 
between  them.  The  post-office  establishment  is  a  branch  of  the 
public  police,  created  by  statute,  and  the  goverauent  have  the 
management  and  control  of  the  whole  concern.  The  postmastere 
enter  into  no  contract  with  individuals,  and  receive  no  hire,  like 
oommon  carriers,  in  proportion  to  the  mk  aud  value  of  the  letters 
under  their  charge,  hut  only  a  general  compensation  &om  govern- 
ment. In  the  case  referred  to,  the  postmaster  general  was  held 
not  to  be  answerable  for  the  loss  of  exchequer  bills  stolen  out  of 
a  letter  while  in  the  defendant's  ofBce.  The  subject  was  again 
elaborately  disoussed  in  Whitfield  v.  Lord  Le  I>etpencer,  (i)  and 
the  same  doctrine  asserted.  The  postmaster  general  was  held 
not  to  be  responsible  for  a  bank  note  stolen,  by  one  of  the  sorters, 
out  of  a  letter  in  the  post  office.  But  a  deputy  postmaster  or 
clerk  in  the  office  is  still  answerable,  in  a  private  suit,  for  miscon- 
duct or  negligence  ;  as,  for  wrongfully  detaining  a  letter  an  un- 
reasonable time.(c)  The  English  law  on  this  subject  was  admitted 
in  Duniop  V.  Monroe  (tj)  to  be  the  law  of  the  United  States ;  and 
a  poBtmaster  was  considered  to  be  liable  in  a  private  action 
for  damages  arising  from  misfeasance  or  for  negligence,  or  want 
of  ordinary  diligence  in  bis  office,  iu  not  safely  transmitting  a 

and  owners  of  the  tteamboat  were  in  that  case  liable  fur  ordinary  neglect,  *nd  certminlj 
tor  grou  neglect ;  and  there  was  evidence  of  both  in  that  caae.  1  irai  tnucb  ttnlck 
In  thii  case  irich  the  learning  and  abUitj  of  the  laj  memben  of  the  Court  of  Eirora, 
•CTeral  of  whom  gave  separate  opinions ;  and  this  caae  leads  lue  to  part  with  itill 
deeper  regret  with  the  Court  ^£rrsrs,  which  ezlsled.and  generallj  wilh  great  dignity 
and  osefulneia,  from  the  independenoe  of  the  State  of  New  York  in  1777,  down  to  ita 
destruction,  and  die  substitution  of  the  Court  o/AppeaiM,  in  1647.  In  FeoiujiTania, 
the  English  law,  as  locairien  b]rland,is  admitted  in  the  fait  extent;  but  with  respect 
to  carriers  by  inland  naTigation,  the  law  was  considered,  in  OordoD  d.  Little,  8  Serg. 
A  B.  6SS,  to  be  unsettled  in  respect  to  its  application  in  that  tute.  The  canier  on 
Inland  waten  was  held  to  be  clearly  liable  tor  erery  accident  whieb  skill,  caie,  and 
diligence  could  have  prevented;  but  beyond  that  point  it  was  competent  for  the 
common  carrier  to  prove  a  usage  diSerent  from  the  common  law.  In  Burington  v. 
H'Shane,  2  Watts  (Penn.),  443,  it  was,  however,  adjudged,  that  under  the  naage  of 
trade  on  the  western  waters  (the  river  Ohio),  the  owneti  of  steamboats  carrying 
goods  on  freight  were  common  carriers,  and  liable  as  such  for  all  losses,  except  those 
occasioned  by  the  act  of  Qod  or  the  public  enemy. 

(a)  1  Ld.  Raym.  US. 

(i)  Cowp.  764. 

(e)  Rowning  d.  Goodchlld,  3  Wils.  443 ;  [Teall «.  Felton.  1  ComsL  687 ;  8  Barb.  U.| 

id)  I  Cranch,  242 ;  [Wiggins  v.  Hathaway,  0  Barb.  6SS.] 
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letter,  (e)  Whether  he  was  liable  himself  for  the  negligence  of 
hia  clerks  or  assistants  was  a  point  not  decided ;(/) 
though  if  he  were*  so  to  be  deemed  *  responsible  in  that  *  611 
case,  it  would  only  result  from  his  own  neglect,  in  not  , 
properly  superintending  the  discharge  of  hia  duty  in  his  office,  (a) 
The  general  doctrines  of  agency  and  lien  have  a  material  bear- 
ing on  this  subject  of  bailment ;  but  as  tbey  are  essentially  con- 
oected  with  mercantile  transactions,  their  extent  and  importance 
require  a  separate  discussion.' 

(e)  Hee  also  SchroTer  v.  Ljnch,  8  Watti,  458 ;  Story  on  Bailment,  802,  2d  ei. 
tS  ^03-1 

(/)  Id  CodwpII  a.  Voorheei,  IS  Ohio,  628,  it  vai  held  that  ■  mail  contractor  was 
not  liable  to  the  owner  of  a  letter  for  money  loat  by  the  mail  by  the  (.■areieianeti  of 
the  contraclor'B  agents  carrying  the  mail.  [Rutchins  v.  Bracketl,  2  Foit.  (^  N.  H.) 
262.    But  «ee  Sawyer  e.  Cone,  IT  Gratt.  230.] 

(a)  Since  the  flnt  edition  of  thii  work,  my  learned  and  eitimabie  friend,  Mr. 
Jnjtice  Slory,  In  the  diacharge  of  hii  duties  m  Dane  Profesaor  of  Law  in  Harvard 
Univeni^,  hai  favored  the  public  with  ComtnenUtriei  on  the  I^w  of  Bailmenti,  with 
lUuatrationi  from  the  Ci*It  and  Foreign  Law  j  and  in  1840  be  g«Te  to  the  public  ao 
imprOTed  and  enlarged  edition  of  that  work.  I  would  ■trotiKly  recoumeDd  that 
Tolame  to  the  itadent  who  nishea  to  pnrsae  more  extenurely  than  tbe  plan  of  the 
preflcnt  lecture  pennltled,  the  reflned  diitinctioni  and  practical  illuitrationi  which 
accompany  this  branch  of  the  law.  I  hare  arailed  myaelt  of  the  li^ts  which  that 
work  has  iSorded,  and  the  confidence  which  it  ha«  inipired,  while  engaged  In  tbe 
reviiioD  of  my  own  more  brief  and  imperfect  turvey  of  tlie  inbject.  Thii  excellent 
treatise  i*  tbe  most  learned  and  the  moit  complete  of  any  thai  we  have  on  the  doc- 
trine of  bailment.  It  aims  to  tay  down  all  the  principle*  apperUUnlng  to  tbe  subject, 
both  in  the  ciril,  the  foreign,  the  English,  and  the  American  law,  wltb  entire  aceu- 
racy ;  and  I  beg  leave  to  lay,  after  a  tborongh  examination  of  tbe  work,  that,  In  my 
huDible  Judgment,  it  has  succeeded  to  an  eminent  degree. 

1  TtltgrapAi.  —  [a)  It  is  settled  by  the  probably  be  held  that  they  are  bound  to 

beat  considered  cases,  that  sending  a  tel-  transmit  metsaget  for  all  who  offer  them, 

egrapbic   message    is    not    a   bailment,  and  who  are  ready  to  pay  tbe  usaal  or 

Breese   v.    U.  S.  T.  Co.,  46  Barb.  2T4 ;  settled  charges.    Western  Union  T.  Co. 

Phiyford   v.   United  Kingdom  Tet.  Co.,  v.  Carew,  16  Mich.  623,  633.     [See,  as  to 

L.  B.  4  Q.  B.  706 ;  but  the  subject  is  con-  telephone  companies.  Am.  Rapid  TeL  Co. 

nectedwithchatof commoncarrien.inso  r.  Conn.  Telephone  Co.,  49  Conn.  862; 

far  as  It  is  not  improbable  tliat  somewhat  l.  c.  44  Am.  R.  237  and  note.    See  alto 

similar  duties   may   be  Imposed  on  tel-  Atty.  Gen.  r.  Edition  Telephone  Co,  6  Q. 

egraph  companies  in  this  country,  on  the  B.  D,  244  ]    Sec  Hi,  458,  n.  1.    So  they 

ground  that  they  are  chartered  for  public  would  not  be  allowed  to  Impose  unrea- 

purposes,  as  is  shown  by  the  exercise  of  sonable  regulations   or   stipulations  on 

the  right   of   eminent  dom^n  In  their  senders,  Tme  r.  International  T.  Co.,  BO 

taTor,  Wolf  V.  Western  Un.  T.  Co.,  02  Me.  S;   although  most  of  the  rules  or 

Peon.  8t  88,  88;  [Tnnipike  Co.  v.  News  Umltationt  of  their  liability  by  contract 

Co..  48  N.  J.  L.  SSI.]    Thna  it  would  which  have  been  before  tha  courts  hare 
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be«n  upheld.    Elli*  r.  Am.  T.   Co.,  18  Compmre  608,  n.  L    See  Wano  «.  Wert. 

Allea,226;  Wolf  b.  Weetnti  nn.  T,  Co.,  Ud.T.Co,S7Uo.4T2.   Soil  will  be  lUUe 

62  Fenn.  St.  88 ;  Sireilluid  c.  IlL  &  H.  lor  mmking  no  effort  to  tend  Uic  mesuse. 

T.  Co.,  27  Inw«,  *3S ;  U.  S.  T.  Oa  v.  Gil-  Birnej-  n.  N.  Y.  &  W.  T.  Co,  IB  Md.  Ml ; 

denleve.  29  Md.  232,  2i7.  Beldwin  p.  U.  S.  T.  Co.,  M  Barb.  GOe ; 

(i)  It  K«nu  to  be  thoDgfat  tluU  apsit  Weitsn  Union  T.  Co.  b.  Ontham.  I  Col- 

from  ipedal  contract,  eendeti  of  nKsaagei  orado,  2S0.    The  bordeD  of  proringneg- 

eunot  bold  telegraph  companiei  to  the  ligeoce  li  laid  to  be  on  the  plaintiff  in 

•ame  nieuure  oi   liabilit;   aa  commoD  U.  8.  T.  Co.  v.  Glldenleve,  29  Md.  S3S ; 

can-fen.     Weitem  Ud.  T.  Co.  c.  Carew,  Sweatlsnd  e.  I.  &  M.  T.  Co.,  27  Iowa,  4SS 

15  Mith.  S26,  632;  EUie  v.  Am.  T.  Co.,  (commenting  on   ESlii  c.  Am.   T.  Co.., 

13  Allen,  226,  233 ;  Leooaid  r.  N.  Y.,  A.,  Wann  e.  W.  U.  T.  Co.,  «pm,  and  other 

t  B.  T.  Co.,  41  H.  Y.  AM,  671 ;  Camp  a.  caaei) ;  anlf,  687.  n.  1.    Bnt  the  deliveir 

Weeiem  Un.  T.  Co.,  6  Am.  Law  Reg.  of  a  different  meuage  from  that  received 

448 ;  De  Butte  e.  N.  T..  A^  A  B.  T.  Co..  hai  been  treated  «■  proring  n^Ugence, 

1  Dhaly,  617, 668;  Breeae  e.  V.  S.  T.  Co.,  unleN  explained.     RJttenboiue  v.  Inde- 

46BaTb.274i  Blrnerr.N.Y.&  W.T.Co,  pendent  Line  of  T.,44N.  Y.  268;  V.6. 

18  Hd.  341 ;   [Weateni  Union  TeL  Co.  T.  Co.  r.  Wenger,  66  Peon.  St  262. 

V.  Neiil,  67  Tex.  2S>.|     Bat  tee  Parki  v.  (c)  In  thii  countij  telegraph  eomp*- 

AltaCal.T.Co.,18Cal.422;  BaldwiD  >.  idea  have  tepealedly  been  held  liable  to 

U.  S.  T.  Co.,  1  Laming,  126,  136;  Tnie  recetTera  of  meMagei  who  had  been  mia- 

I'.  Internattonal  T.  C^o.,  60  Ue.  9.     Thii  led  to  their  damage  by  the  negligence  of 

would  certainlj  be  «o  when  the  uiual  die  eooipanlei' aerrant*.   New  York  &W. 

condition  la  inaerted  in  the  contract,  that  T.  Co.  ti.   I)i7burg,   36  Penn.  St.  aS8; 

the  compan]'  wtlt  not  be  liable  for  emir  Elwood  v.  Weslem  Dn.  T.  Co.,  46  K.  T. 

onleN  the  menage  ia  repeated.    Waan  v.  640 ;  De  Rntte  v.  N.  Y.,  A.,  A  B.  T.  Co., 

Wcetem  Un.  T.  Co.,  87  Mo.  472 ;  Camp  d.  1  Daly,  647,  667 ;  Seller  u.  W.  U.  T.  Co., 

W.  U.  T.  Co.,  8  Am.  Law  Reg.  443 ;  a.  0.  3  Am.  Law  Rev.  777 ;  aiife,  490,  n.  1.    In 

afflrmed  1  Hetc.  (Kj.)  164 ;  Breeae  e.  U.  S.  England  the  liabilitj  U  held  Co  ariie  only 

T.  Co.,  46  Barb.  274 ;  MacAndrew  b,  Elee-  from  contract ;  and  when  the  measage  la 

trie  T.  Co.,  IT  C.  B.  3 1  [Weitem  Union  not  aent  by  a  peraon  repreaentlng  the  m- 

Tel.  Co,  c.  Neill,  tupra  ,■  Womack  v.  We«t-  celrer,  the  latter  cannot  recoTer  for  want 

em  Union  Tel.  Co.,  68  Tex.  176 ;  a.  c.  44  of  priTitr-    Playford  v.  United  Kingdom 

Am.  R.  S14  and  note ;  Becker  v.  Weatero  T.  Co.,  L.  R.  4  Q.  B.  TOO ;  [Dickaon  e. 

Union  Tel.  Co.,  11  Neb.  87 ;  Grinnell  r.  Beuter'i  T.  Co.,  2  C.  P.  D.  62.] 

Weatem  Union  Tel.  Co.,  113  Haai.  290.]  It  U  further  held  in  England  that  tho 

Bnt  Jt  haa  been  held  that  under  the  uaual  telegraph  company  ii  onlj  agent  to  trana- 

printed  coodltlona  the  companj  wEll  be  mlt  metaagea  In  the  terms  in  which  tha 

liable  for  oegUgence  or  want  of  ordinarj  lendera  deliver  thein,  and  that  therefore 

cat«,  and  doubti  have  been  ezpreaaed  the  sender  will  not  be  liable  to  the  receirer 

whether  it   could   wholly  exonerate   it-  on  the  lerma  of  a  contract  ai  received  and 

aelf.  z'    Swealland  v.  lUInois  t  Hiai.  T.  acted  on  if  they  are  different  from  thoaa 

Co.,  27  Iowa,  443,  461, 452 ;  True  u-  In-  which  he  offered.     Henkel  «..  Papa,  L.  K. 

temational  T.  Co.,  60  Me.  Q;  Weitem  6Gx.  7.    Bat  it  might  perliapa  be  argued 

Union  T.  Co.  ».  Buchanan,  S6  Ind.  489.  that  the  act  of  aendlug  a  telegram  on 

z<  That  it  cannot  contract  aoai  to  re-  Union  Tel.  Co.    •;  T^er,  74  lU.  168; 

Iteve  itself  from  liability  for  Ite  ovn  or  s.c.  24  Am.  R.  270,  rad  note;  Wettara 

ila  aerranf  I  negligence,  lee  Telegraph  Dnkm  TeL  Co.  k  Adaina,  87  bid.  CM. 
Co.  e.  Griiwold,  ST  Ohio  St  801 ;  Weateni 
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bn^DMS  matters  Importapn-wthAtlmme-  When  a  mnuge  Is  sent  ttmngh  mt- 

dl&te  kcllon  ii  expected.  The  meuage  can  ersi  conaecliDg  linel,  the  lame  principle! 

onlj  be  cerlsinlj  rerifled  by  tetter,  Rnd  ire  applied  bi  in  tlie  case  of  railroada. 

the  lender,  by  not  writing   Id  the  flnt  Ailt,  S04,  n.  1.    In  one  let  of  cases  it  la 

place,  manifeils  th&t  he  deiire*  actioa  be-  held  thttt  u  the  mcMage  ii  lucceaslvelf 

fore  inch  veriflcatlon  it  powlble.    If  the  deiivered  to  snccniive  lines,  the  llabilitr 

receiTer  is  to  act  at  once,  be  mntt  act  in  of  the  line  nrer  which  It  has  passed  ceaaet, 

reliance  on  the   correctneti  of  the  mes-  and  that  of  the  new  one  begins.   Leonard 

Mge  at  lecdved.  aod  he  if  reqnnted  by  s.N.  T.,  A.,&B.T.Co.,41N.r.644,G70] 

Implication  to  do  sa    It  would  therefore  Sqoire  f.  W.  U.  T.  Co.,  96  Han.  232 

seem  possible  to  hold  that  the  sender  Baldwin  v.  D.  8.  T.  Co.,  1  lADsing,  ISGj 

Msames  the  rislc  of  error.    See  Dunning  46N.  T.  TM.z> 
e.  Roberta,  36  Barb.  463. 


:fi  A  telegraph  company,  like  an  ex-  Western  Union  TeL  Co.,  66  Tex.  SOS; 

press  catnpanj,  is  bound  to  make  personal  Logan  n.  Western  nnion  Tel.  Co.,  84  HI. 

delWer;.  Pope  b. Western  Union  Tel.  Co.,  468 ;  Mackay  !>.  Western  Union  Tel.  Co., 

9  HI.  App.  383;   Union  Ezpresi  Co.  v.  16  Nev.  322;  Western  Unlm  Tel.  Ca  ». 

Ohleman,  92  Petm.  St  323.    As  to  the  Martin,  S  HI.  App.  687 ;  Bebm  c  Weatem 

measure  of  damages  in  case  of  mistake  or  Union  Tel.  Co.,  8  Bias.  ISl ;    HcColl  v. 

taUore  to  deUver,  see  Western  Union  TeL  Western  Union  Tel.  Co.,  7  Abb.  M.  C.  Ifil 

Co.  «.  Brawn,  C8  Tex.  170.    So,  Belle  v.  and  note. 
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LECTURE    XLI. 

OP  PRINCIPAL  AND  AGENT. 

The  law  of  principal  and  t^ent  is  of  constant  application  in  the 
commercial  world,  and  the  righta  and  duties  which  belong  to  tiiat 
relation  ought  to  be  accnrately  as  well  as  universallj  understood. 
And  while  recommending  that  title  to  the  attention  of  the  student, 
aa  well  as  of  the  practising  lawyer,  I  will  give  a  summary  view 
of  those  general  principles  which  apply  at  large  to  every  branch 
of  the  subject,  and  more  especially  to  ^^ncies  that  relate  to 
commercial  concerns. 

1.  AgenoT,  bow  oonaUtnted.^  —  Agency  ia  founded  upon  R  con- 
tract, either  express  or  implied,  by  which  one  of  the  parties 
confides  to  the  other  the  management  of  some  business  to  be 
transacted  in  his  name,  or  on  his  account,  and  by  which  the 
other  assumes  to  do  the  business,  and  to  render  an  accocnt  of  it. 
The  authority  of  the  agent  may  be  created  by  deed  or  writing, 
or  verbally  without   writing:   and,   for   the  ordinary  purposes 

of  business  and  commerce,  the  latter  ia  aufBcient  (a) 
"  618    Though  the  statute  of  frauds  of  29  Charles  IL.  •  requires. 

in  certain  cases,  a  contract  for  the  sale  of  goods  to  be  in 
writing,  and  signed  by  the  party  to  be  chained,  or  by  his  author- 
ized ^ent,  the  authority  to  the  agent  need  not  be  in  writing.    It 

may  be  parol,  (a)  The  agency  may  be  inferred  from  the 
•  614    relation  of  the  parties  and  the  '  nature  of  the  employment, 

(a)  Chitty  on  Commerdd  L«w,  iii.  104 ;  Lord  Eldon,  0  Ta.  260;  SUckpoIe  w. 
Arnold,  11  Uasi.  27;  Long  r.  Colbnni,  ib,  97;  Nortlianipton  Bask  r.  P«poQ<i,  ib. 
288;  EwJngD.  Teei,  1  Binney.  4fiO;  Shaw  v.  Nud<l.  8  Plcli.8s  Tnrnbull  p.  Troot. 
1  HkU  (N.  T.),  336 ;  U'Comb  v.  Wright,  4  John*.  Ch.  607. 

(a)  Bncker  b.  Cammeyn-,  1  Etp.  105;  Chittr  on  Contneti,  218;  Lord  Gtdon.  tai 
Cold  V.  TncolUck,  9  Vei.  2G0. 

1  Aa  to  diffntnce  between  Bseati  and  Mmiiti,Me9aO,n.  l,{a],  {d),ad/. 
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without  proof  of  an;  express  appointment,  (et)  It  is  sufficient 
that  tliere  be  satiafactoTy  evidence  of  the  fact  that  the  princi* 
pal  employed  the  ^ent,  and  that  the  agent  undertook  the  trust. 
The  extent  of  the  authority  of  an  agent  will  sometimes  be  ex- 
tended or  varied  on  the  ground  of  implied  authority,  according 
to  the  pressure  of  cireumatances  connected  with  the  buijiness  with 
which  he  ia  intrusted.  (()  The  statute  of  frauds  does  not  require 
that  the  authority  of  the  agent  eontraeting  even  for  the  sale  of 
land  should  be  in  writing,  (c)  But  if  an  agent  is  to  convey  or 
complete  the  conveyance  of  real  estate  or  any  interests  in  land,  or 
to  make  livery  of  seidn,  the  appointment  must  be  in  writing ;  (d) 
and  where  the  conveyance  or  any  act  is  required  to  be  by  deed, 
the  authority  to  the  attorney  to  execute  it  must  be  commensurate 
in  point  of  solemnity,  and  he  by  deed  also.  («) 

The  agency  must  be  antecedently  given,  or  be  subsequently 
adopted  ;  and  in  the  latt«r  case,  there  must  be  some  act  of  recog- 
nition. But  an  acquiescence  in  the  assumed  ^ency  of  another, 
when  the  acts  of  the  ^ent  are  brought  to  the  knowledge  of  the 
principal,  is  equivalent  to  an  express  authority.  By  permitting 
another  to  bold  himself  out  to  the  world  as  his  ^ent,  the  princi- 
pal adopt«  his  acts,  and  will  be  held  bound  to  the  person  who 
gives  credit  thereafter  to  the  other,  in  the  capacity  of  hm  agent. 
Thus,  where  a  person  sent  his  servant  to  a  shopkeeper  for  goods 
opon  credit,  and  paid  for  them  afterwai-ds,  and  sent  the  same 
servant  again  to  the  same  place  for  goods,  and  with  money  to 
pay  for  them,  and  the  servant  received  the  goods,  but 
embezzled  *  the  cash,  the  master  wab  held  angwerable  for    *  616 

(d)  Whitehead  r.  Tockett,  16  Eait,  400;  Hooe  v.  Oiley,  1  WmIi.  (Vb.)  19;  Long 
r.  Colbam,  tapm. 

(b)  JodMin  «.  Stnrgn,  6  Daj,  666. 

(e)  CUnui  D.  Cook«,  I  Sch.  *  Lef.  27, 81 ;  B«rrjr «.  Lord  BarTymore,  cited  In  1  Seh. 
«  Lef.  28 ;  HcWhoiter  ir.  McHftfaiin,  10  Paige,  3M.  Bnt  in  Louulaaa,  it  It  settled 
that  an  agenc;  to  purchMe  rail  eiUle  cannot  be  MtAbllihed  by  pand.  Breed  >. 
Gusy,  10  Rob.  (U.)  35. 

(d)  The  fUtntft  of  fraada,  on  thii  point,  waa  adopted  wriodn  In  the  Snt  rerlilon 
nt  the  lawi  of  New  Tork  [ku.  10,  c.  44),  and  Vaa  proritlon  *ai  continued  In  Ibv 
N.  T.  Rerlied  Sutntei.  11.  134.  lec.  0. 

it)  Co.  Lict  62,  a;  BanUj  e.  Rnih,  cited  In  T  T.  R.  809;  Cooper  i>.  RanUB, 
6  Blnner,613;  Flnmmer  b.  BuMell,  2  Bibb,  174;  Sedgwick,  J.,  6  HaM.  40;  Sham- 
bnrger  t>.  EeoDcdy,  1  De».  1 ;  Mellen,  C.  J.,  In  2  OreenL  260;  Blood  v.  Ooodrlc)^ 
0  Wend.  68;  DeUai  t>.  Cawthora,  2  Dbt.  (N.C.)m;  Toomer,  J.,  tb.  158;  Qlbion,  J., 
«  Serg.  A  B.  881 ;  DavenpoK  r.  Sleight,  a  Der.  «  Bat  881 ;  Paley  «a  Agency,  t^ 

Uoyd,  los-iao. 
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the  goods;  for  he  bad  given  credit  to  his  serraot  by  adopt- 
ing hiB  former  aot.  (a)  So,  where  a  broker  had  usually  signed 
policies  of  iuyurance  for  another  petson,  or  an  E^ent  was  in  the 
habit  of  drawing  billa  on  another,  the  authority  was  implied  from 
the  &ct  that  the  principal  had  assumed  and  ratified  the  acts ; 
and  be  was  held  bound  by  a  repetition  of  such  acts,  where  there  ' 
wa»  no  proof  of  notice  of  any  revocation  of  the  power,  or  of  eol- ' 
lusion  between  a  third  party  and  the  i^nt.  (&)  It  is  the  prior 
conduct  of  the  principal  that  affords  just  ground  to  infer  a  con- 
tinuance of  the  agency  iu  tliat  particular  business ;  and  the  rule 
ia  founded  on  obvious  priuciples  of  justice  and  policy.  It  was 
familiar  to  the  Roman  law,  (c)  and  is  equally  bo  in  the  law 
of  modem  Europe,  and  the  jurisprudence  of  this  country.  (</} 
Emerigon  states  an  interesting  case  within  his  experience,  of  the 
presumption  of  ratification  of  an  act,  from  omiiisioii  in  due  season 
to  dissent  from  it.  A  merchant  of  Palermo  wrote  to  a  bouse  at 
Marseilles,  that  he  had  shipped  goods  consigned  to  them,  to  be 
sold  on  his  account.  The  ship  being  out  of  time,  the  consignees 
at  Marseilles  caused  the  cargo  to  be  insured  on  account  of  their 
friend  at  Palermo,  and  gave  him  advice  of  tt.  He  received  the 
letter,  and  made  no  reply,  and  the  vessel  arriving  safe,  he  refused 
to  account  for  the  premium  paid  by  the  consignees,  under  the 
pretence  they  bad  insured  without  orders.  But  the  reception  of 
the  letter,  and  the  subsequent  silence,  were  deemed  by  Uie  law 

merchant  equivalent  to  a  ratification  of  the  aot.  At  this 
•616    day,  and  'with  us,  the  authority  would  be  implied  from 

the  duty  of  the  consignee,  without  the  aid  of  the  subse- 
quent ^lence,  provided  the  previous  course  of  dealing  between 
the  parties  had  been  such  as  to  warrant  the  expectation,  (a)  The 
ground  taken  at  Marseilles  was  undoubtedly  sufiScient ;  and  it  is 
a  very  clear  and  salutary  rule  in  reladou  to  f^encies,  tiiat  where 

ia)  Hsttrd  V.  Treadwell,  I  Str.  606;  Btuby  d.  Scarlett,  5  Sip.  76;  Todd  v.  Rob- 
Uuon,  Rju  &  H.  217.    [Se«  BamuotU  v.  Bowrlng,  7  C  B. ».  i.  661.] 

(fr)  NmI  c.  ErriDK,  1  Eip.  61 ;  Hooe  v.  Oxle^,  1  Wuh.  (Vk.)  10.  So,  Mlao,  if  a 
confidenCiftl  ulerk  had  be«D  accaitomed  to  drair  cliecki  for  hit  principal,  and  had 
OccaaionAllj  been  permltttd  to  endorse  for  him,  the  jury  would  be  warranted  to  infer 
«  gencnl  autliorilj  to  undone.    Pt«KM>tt  0^  Flina,  9  Blng.  10. 

(fi)  Dig.  17.  1.8,  2i  lb.  60.  17.  60. 

(d)  Emerigon,  Trait^  de*  A«niraiice«,  L  144 ;  Nicksoo  s.  Broha^  10  Hod.  100; 
WiUiaira  I'.  Uitchell,  17  Mac*.  08 ;  Bryan  o.  Jackion,  *  Conn.  28& 

{a)  Buller,  J-,  in  Wallace  v.  Tellfalr,  2  T.  B.  188,  a ;  Smilh  v.  iMcallM,  lb. 
[882] 
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the  principal,  with  knowledge  of  all  the  fuels,  adopts  or  acqnieBces 
in  the  actd  done  tmder  an  oaaumed  agency,  be  cannot  be  beard 
afterwards  to  impeach  them,  under  the  pretence  that  they  were 
done  without  authority,  or  even  contrary  to  instruotioiiB.  Omnie 
ratihabitio  mandato  aequiparatur.  When  the  principal  ia  informed 
of  what  haa  been  done  he  must  dissent,  and  give  notice  of  it  in  a 
reasonable  time;  and  if  he  does  not,  his  assent  and  ratification 
will  be  presumed,  (i)  Semper  qui  non  proliihet  pro  ae  inter- 
venire,  mandare  ci'editur.  Procurator  qui  recepit  li  teraa  mandati, 
et  statim  dou  contradixit,  videtur  acceptare  maudatum.' 

(A)  nig.  14. 0.  IR ;  Dig.  40.  S.  12.  4 ;  Dig.  Ga  IT.  ao ;  Towl«  tr.  StsTcnion,  1  Johiw. 
Cu.  110 ;  Calrnn  r.  Bleecker,  1^  Jolini.  800 ;  Eric-k  r.  Johnton,  9  Uau.  103 ;  Froth- 
faglam  r.  Haley,  8  id.  70;  Clement  v.  Jon«i.  12  Id.  60;  Sliow  r.  Nudd,  8  Pick.  «j 
Merlin,  Questinni  de  Droit,  L  462 ;  Verba  Ckimpte  Caurmnt,  sec.  1 ;  Illta  v.  Shabert, 
11  IM.  286;  Flower  v.  Jonei,  T  Muttn  (k.  s.),  143. 

>  Ratifieatiem.  —  A  persoti  eaniMt  nUfy  name  bj  a  perton  aMnmiiig  to  act  u  hla 

acts  done  wlthoat  hii  authoritj  aoleM  agent,  he  1*  (aid  in  Wilion  r.  Tammu, 

they  were   done   for   him   by  a  person  iNpro,  to  be  bound  bj  the  act  whether  It 

Hwnming  to  act  m  hig  agent    WilBon  v.  be  for  bis  delriFnent  or  hii  advantage, 

Tamman,  8  Han.  &  tir.  280 ;  Wation  v.  and  whether  it  be  founded  on  a  tort  or  a 

Swan,  U  C  B.  x.  s.  756.    It  ironid  per-  contract,  to  the  lame  eitent  at  by,  and 

hapi  follow  from  tbUprinclpte,  if  strlctlj  with  all  the  cnnirqiiencM  which  follow 

carried  oat,  that  a  forged  ilgnatnre  could  from  the  same  act  done  by  his  previous 

not  be  ratified,  and  so  it  has  been  held,  aathority.     Ancona  o.  Harks,  7  Hnrtst. 

Braok  0.  Hook.  L.  R.  6  Ex.  89  (Martin.  B.,  &  N.  686. x' 

diuenting).    But  the  weight  of  authoritj  In  many  cases  tile  general  rule  hat 

Is  the  other  way.     Fonjth  r.  Dsj,  4S  Me.  been  said  to  be  that  the  rattQcatioti  must 

176;  Greenfield  Bank  v.  Crafis,  4  Allen,  be  made  with  a  full  knowledge  of  all 

447;  Urings  r.  Wiler.  82  111.  367;  How-  mateiial  facts,  and  it  has  been  held  [bat 

aM  p.  Daneati,  S  I^ns.  174 ;  Union  Bank  so  long  as  the  principal  does  not  wilfalljr 

V.  Mlddlebroofc,  .33  Conn.SG;  Fllipatrick  shut  bla  eyes  to  means  of  information 

V.  School  Commissioners,  7  Hntnph.  2S4.  within  his  power,  he  will  not  be  bonnd 

Bnt  if  a  p«rtOQ  rallSes  an  act  done  in  hfa  by  a  raUfleation  made  in  Ignorance  (tf 

s>  Several  more  recent  American  cases  may  be  rallfled.      M'Kenxle   v.   Britlih 

bold  that  a  forgery  cannot  be  ratified,  and  Linen  Co.,  6  App.  Cas.  62,  90.    8ee  also 

can  only  be  made  valid  by  a  sntwequent  Wellington  f .  .latbson,  121   Mass.  157 ; 

adoption  on  good  consideration,  or  by  an  Hefner  v.  Vandolah,  62  111.  4S3.     There 

estoppel.    Bamlin  o.  Sears,  62  N.  T.  327 ;  can  be  no  ratification  where  the  principal 

SbUer  V.  Tan  Dike,  02  Penn.  8l  447 ;  was  not  in  existence  when  (he  acts  were 

Workman  o.  Wright,  SS  Ohio  St.  406;  dnae.     fn  rs  Empress  Engineering  Co., 

<hniej  B.  PhllUps,  78  Ry.  517 ;  Rndd  «.  10  Ch.  D.  136;  Helliado  •>.  Forto,  4c  Bj. 

Matthews,  70  Ey.  470.     On   tho   other  Co.,  0  L.  R.  C.  P.  503. 
baud,  it  has  tieen  stated  by  Lord  Black-  In  regard  to   Ihe  second   paragraph 

bom,  in  the  House  of  Lords,  that  a  forgery  of  Uw  Dole,  U  hu  been  held  not  to  be 
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The  Romftn  Isw  would  oblige  a  person  to  indemnifj  an  assained 

agent,  acting  without  authority,  and  without  any  assent  or  acqoi- 

matefltl  facta  which  h?  might  hare  dU-  hi  the  name  and  on  brhalf  of  anotbo' 

ODvered  bat  for  bla  negligence.     Combi  without  prerioni  anthoritj,  the  act  of 

V.  Bcott,  13  Allen,  463.    But  a  principal,  ratification  most  take  place  at  a  time,  and 

hj  adopting  and  ratifying  what  he  haa  onder  circnniitancea,  when  the  ntiTfing 

aatborited,  doe*  not  therebj  ratify  dia-  party  might  himaelf  hare  lawfully  dtaie 

tinct  nnanthoriied  acta  of  hii  agtnt  of  the  act  which  he  raCifin,    Bird  v.  Brown, 

which  be  haa  no  knowledge ;  for  Initance,  4  Exch.  786,  790.    Thua,  when  ooe  per- 

by  recciring  the  proceeda  of  a  aale  he  aon  aaaomed  without  anthorily  to  atop 

doet  not  moJce  hioiielf  Uable  on  a  war-  in  frannfu,  on  behalf  of  another,  it  waa 

Tanty  given   without  his  knowledge  or  h?td  that  the  latter  conld  not  ratify  after 

anthorily.    Smith  c.  Tracy,  36  V.  T.  79;  a  demand   hy  the  conaignee  upon    th« 

Condit  B.  Baldwin,  21  K.  T.  219;  Haieler  carrier.    Bird  b.  Brown,  n^ira.    Bat  coto- 

V.  Leinoyne,  6  C.  B.  ».  1.  530, 686.    There  pare  Bntchings  v.  None*,  1  Mowe  P.  a 

are  caae*  in  which  a  perwin  haa  been  h.  a.  2tS,  267. 

beldliallefor  a  tortinbaeqnentlyratilied  Payment  by  C.  ef  A-'i  Drht  fo  B.-~ 
by  him  in  ignorance  that  it  wis  a  tort ;  Wirli  regard  to  the  case  pat  in  the  tes^ 
ai  when  lieratifle*  a  pnrdiaae  of  a  chat-  ei6,H17,ilha«beeatbaagiittliatC.'a  pas- 
tel belonging  to  another;  hut  in  that  caae  ment  nnder  inch  circumetancea  would  not 
knowledge  of  the  outiianding  title  woald  operate  ai  a  diicharge  of  A.'i  liability,  on- 
not  have  been  neceaaary  to  make  him  lesamRdeonbehalf  of  A.,  and  adt^tedby 
liaUe,  If  he  had  bought  in  petion.  Hil-  him,  Jonea  v.  Broadhurat,  9  C.  B.  173; 
bery  r.  Hatton,  2  HurUt.  &  C.  S22.  So  he  Belahaw  v.  Bnah,  11 C.  B.  191,  Wt ;  Km^ 
will  be  liable  for  the  franda  of  hii  agent  v.  Balia,  10  Exch.  007 ;  Simpwia  e.  Eggii^ 
in  the  coune  of  hia  employment  (for  In-  ton,ib,B46;  although  thecontnuyoi^iiiaa 
atance,  in  effecting  aalei),  al^ough  igno-  hu  been  exprewed  by  a  Judge  of  great 
rant  of  them,  it  he  ratiflci  the  tranaactlon  learning  and  authority,  who  tliinka  aaaent 
(ai  by  receiving  the  price).  Bennett  d.  ihould  be  presumed,  Co^  &  Uater,  U 
Jndion,  21  N.  T.  288;  Crana  t.  Hnnler,  C.  B.  v.  a.  648,  693;  poU,  IE  80,  n.  1. 
28  N.  T.  389;  Haaeler  *.  Lemoyne,  6  And  it  haa  accordingly  been  held  that  Um 
C.B.  n,  B.  BSD;  Mundorff  n.WickerBham,  party  recei ring  and  the  party  making  the 
03  Fenn.  St.  $7.  Perhapa  he  would  be  payment  could  cancel  the  tnmaaction  he- 
liable  without  ratification,  Udetl  r.  Ather-  fore  ratification  by  him  on  whoae  b»^haU 
ton,  T  Harlat.  &  M.  172 ;  Barwiek  r.  Bng-  It  waa  made,  and  that  the  latter  could  not 
Hah  Joint  Stock  Bank,  L.  R.  2  Ex.  2S9,  aubaequently  Uke  advantage  of  iL  Wal- 
and  other  caiea  cited  ante,  284,  n,  I ;  but  ter  v.  Jamea,  L.  B.  6  Ex.  124.  The  gEO. 
tliete  inalancea  may  be  exceptions  con-  era]  principle  of  the  exception*  to  the  mle 
■latent  with  the  general  rule.  stated  in  the  lest  It,  thai  when  one  maa 
When  an  act  which,  if  nnanthorized,  hae  paid,  nudercompnlalon, money  wUd 
would  amount  to  a  tretpaaa.hai  been  done  another  waa  ultimately  liable  tp  pay,  M 


enongh  for  the  priocfpal   to  know  all  cepllng  the  benefit*  he  becomes  Uable  to 

the  facts  known  to  the-  agent    Bank  of  the  burdens  of  such  a  contract.    Beldmaa 

Owensbom  v.  Western  Bank,  13  Bush,  n.  Ooodell,  60    Iowa,    602;    SttasMr  k 

626.    It  is  elementary  that  a  principal  Conklin,  64  Wis.  1(S.     See  at*o  JoMa 

cannot  ratify  *lmply  the  beneficial  parts  e.  National  Bolldlng  Aaan.,  M  Fubl  St. 

of  an  entire  contract,  and  alao  that  by  ac-  216. 
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efloenoe  given  to  the  act,  provided  it  was  an  aot  neoessaiy  and 
oseful  at  itii  oommenceoieiit.  (0)  But  the  Euglioh  law  has  never 
gone  to  that  extent: ;  and,  therefore,  if  A.  owes  a  debt  to  B.,  and 
C.  chooses  to  pay  it  without  authority,  the  law  will  not 
raise  a  promise  in  A.  to  indemnify  *  C. ;  for  if  that  were  *  617 
BO,  it  would  be  in  the  power  of  G.  to  make  A.  his  debtor 
noisna  volent.  (a)  If  thej-e  be  any  relation  between  the  parties, 
a  payment  without  authority  may  be  binding  on  the  person  for 
whose  use  it  was  made,  if  it  be  made  under  the  pressure  of  a 
situation  in  which  one  party  wan  involved  by  tlie  other's  breach 
of  £uth.  A  surety,  from  his  relation  to  the  priaoipal  debtor,  has 
an  interest,  and  a  right  to  see  that  the  debt  be  paid ;  and  if  he 
pays  to  relieve  himself  it  is  money  paid  to  and  for  the  use  of  the 
other.  (6)  So,  in  the  case  mentioned  by  Jjord  Kenyon,  (c)  from 
Rolle's  Abridgment,  where  a  party  met  to  dine  at  a  tavern,  and 
all  except  one  went  away  after  dinner  without  paying  their  quota 
of  the  tavern  bill,  and  the  one  remaining  paid  the  whole  bill ; 
he  was  held  entitled  to  recover  from  the  others  their  aliquot  pro- 
portions. The  recovery  must  have  been  upon  the  principle,  that 
as  a  special  association,  they  stood  in  the  light  of  sureties  for 
each  other,  and  each  was  under  an  obligation  to  see  that  the  bill 
was  paid,  (d) 

(e)  Dig.  S.  6.  4fi ;  ib.  8.  6.  10.  I.  The  nagetientm  geHio,  ttccording  to  the  dTllIana, 
1«  a  tpei:ie*  of  ipontaneoiu  agency,  or  an  Interference  byoneln  the  afrnln  of  another. 
In  his  obaence,  from  benevolence  or  friendslilp,  and  without  authority.  The  imtd- 
tiorua  galar  aequirci  no  right  of  property  by  m»n(  of  the  interference,  and  he  Ii 
■tricily  bound,  not  ooXy  to  good  faith,  but  to  ordinal?  care  and  diligence  ;  and  In 
•oine  ciiea  he  i«  held  reeponilble  for  the  ilighleat  neglect.  Jonet  on  Bailment,  ST ; 
1  Bell'i  Comni.  280 ;  Fothier,  da  Quaal-CoQtiat  Negotioram  Geatoram,  n.  208,  200. 
210 ;  Potbier,  Conttat  de  Mandat,  d.  200,  212 ;  Mebon  v.  Hackintoih,  1  Srarkle,  2ST ; 
LouiBianaCUilCode,  arc.  2274, 22T6;  Lord  Ellenboruugh,  in  Drake  v.  Shorter, 4  E«p. 
166.  To  laj'  a  foundation  for  a  claim  of  recompense  or  remanciBtlon  on  the  part  of 
the  luriiAiontn  gatar,  the  labor  Or  expense  mnit  be  bestowed  either  with  the  direct 
intention  of  beneflting  the  third  party  against  wham  the  cl^m  is  made,  or  In  the 
ham  fidk  belief  that  the  subject  belongs  to  the  person  bj  whom  the  expense  or 
labor  li  bestowed.  Lewd  Stair's  IitstitatioiM,  L  ed.  1832,  note  $,  M,  b?  J.  B.  Men, 
the  editor. 

(a)  Lord  KenjoQ,  8  T.  R.  810 ;  Story,  J.,  0  Haton,  400. 

(t|  Exall  B.  PartriilKc,  8  T.  R.  80&  (e)  Id.  flU. 

{d)  When  several  persoiu  dine  together  at  ■  taTcm,  each  is  liable  for  the  reckon- 
ing.   CoUyer  on  Part.  25,  note  w.    They  are  considered  to  be  liaUe  jointly.     They 

that  the  latter  obUuns  the  benefit  of  the  Leake  on  Contr.  c.  1,  eec.  1,  {  2 ;  John- 
payment  by  the  discharge  of  his  liability,  aon  v.  Royal  Hail  Steam  Packet  Co.,  I*  B. 
Uie  latter  1*  held  indebted  to  the  foniwr.    8  C  P.  88. 
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1.  OftliaF<nr«r«iidI>n^af  Asvnta.- — An  ^«tlt  wfao  ifl  intnuted 
with  general  powers  must  exerciBe  a  sonnd  diacretios,  and  be 
has  all  the  implied  powers  which  are  within  the  scope  of  tb« 
empIoymeDt.  A  power  to  settle  an  accoant  implies  the  right  to 
allow  payments  already  made.  If  he  be  an  empowered  agent  in 
a  paiticular  transaction,  he  is  not  bound  to  go  on  and  do  all 
other  things  connected  with,  or  arising  out  of  the  case  ;  for  tha 
principal  is  preanmed  to  hare  his  attention  awakened  to  every 
thing  not  within  the  specific  charge.  («)  If  his  poweiv 
*  618  *  are  special  and  limited,  he  must  stiictly  follow  Ihem ; 
but  whether  there  be  a  special  authority  to  do  a  particular 
aot,  or  a  general  authority  to  do  all  acta,  in  a  partjcnlar  bnsinesa, 
each  case  includes  the  usual  and  appropriate  means  to  accomplish 
the  end.  (a)  An  i^ent,  acting  as  such,  cannot  take  upon  him- 
self at  the  same  time  an  incompatible  dut^.  He  cannot  have  an 
adverse  interest  or  employment.  He  cannot  be  both  buyer  and 
seller,  for  thia  would  expose  his  fiduciary  trust  to  abuse  and 
fraud.  CS)'y' 

Me  partiet  to  a  jmnt  eoafrnet.  Bat  the  memben  of  a  dab  are  not  porfiwn,  ud  tarn 
not  to  be  treated  aa  aach.  Tbe  committee  of  ■  dub  ara  th«  agentt  of  tbe  n 
at  large,  and  boond  b;  tbe  contract*  thej  make  in  that  character,  but  the  n 
are  not  boand  by  the  bcIb  of  the  commiEcee,  if  they  exceed  their  authority  u  agenO. 
Todd  V.  Emly  [before  Abrnger,  Ch.  B.],  8  H.  &  W.  606,  and  dted  at  Urge  in  Wood- 
worth  OD  Joint  Stock  Compatiiea,  174^186.  See  aUo  Eichbaum  «.  Ironi,  6  Watla 
&  S.  dT,  a.  r.  As  to  the  liability  of  a  member  of  a  club,  the  qneation  ti,  if  the  con- 
tnct  wat  not  made  penonaUy  with  the  metober,  whether  there  was  snfflcient  eri- 
dence  of  an  authorized  ageacj/  to  make  a  contract  bindipg  on  the  memben  peiBoiullj. 
Flemyng  a.  Hector,  2  H.  &  W.  172.  It  it  not  a  question  of  partDCtililp,  bat  of  prlD- 
dpal  and  agent.  [See  Cockerel!  f.  Ancompte,  3  C  B.  h.  *.  440 ;  /■  re  St.  Jama's 
Qob,  2  De  O.  H.  &  0.  383.] 

(<)  Dubietiil  0,  Bouzan,  13  Martin  (La.),  168;  Hodge  r.  Dumford,  [b.  100.  Brt 
then^t^i'eramjvriorof  theciTQ  law,  who  interferet  wiiere  the  interett  of  hit  priudpat 
doe*  not  positiTely  require  it,  must  do  ererytbing  neLvatarily  depeodent  on  tbe  bod- 
neu  he  commences,  thoagh  not  within  tbe  order  or  knowledge  of  the  person  far 
whom  it  is  tranaacted. 

(a)  Psiey  on  Agency,  by  Iloyd,  108-307;  Story  on  Agency,  Tl,  W,  U  ed. 
[H  68.88.] 

{b}  See  infra.  It,  438 ;  Story  on  Agency.  190,  200,  tS  105] ;  McGhee  v.  Lindcny, 
a  Ala.  IS. 

'  Salomoni  v.  Pandtr,  8  Harlst.  &  C. 
680;  Fan)iwartbii.Henimer,  1  Allen, 4M; 
pDgsley  c.  Mairay,  4  B.  D.  Smith.  24&;     See  espedalty  MoileU  v.  Rolunaoa,  L.  B. 
Walker  v.  Osgood,  08  Mass.  848 ;  Benttey    5  C.  F  646,  065 ;  peit,  62:^  n.  L 


j'  So  Bn  agent  to  bnj'  or  aell  b  bound    principal ;  and  If  he  take*  w 
to  make  tbe  bctt  bargain  be  can  for  bis    don  from  the  other  pmtty.  It  becoom  at 
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(1.)  AgerU  exceeding  hi*  Pouera.  ~  If  A.  authoriEBS  B.  to  bay 
an  estate  for  him  at  fifty  dollars  per  acre,  and  be  gives  fifty-one 
dollars  an  acre,  A.  in  not  bound  to  pay  that  price ;  but  the  better 
opioioD  is,  that  if  fi.  offers  to  pay  the  excess  out  of  bis  own 
pocket,  A.  is  then  bound  to  take  the  estate.  This  case  is  stated 
ill  the  civil  law,  aud  the  most  equitable  ooDcIusioa  among  the 
oivilians  is,  that  A.  is  bouud  to  take  the  estate  at  tbe  price  be 
prescribed.  Majori  summffi  miDoi  inest.  (0)  So,  where  an  agent 
was  directed  to  cause  a  ship  to  be  insured  at  a  premium  not 
exceeding  three  per  cent,  and  tht  agent,  not  being  able  to  effect 
insurance  at  that  premium,  gave  three  and  a  quarter  per  cent, 
the  assured  refused  to  reimburse  any  part  of  the  premium,  under 
the  pretence  that  his  correspondent  had  exceeded  his  orders ; 
but  the  French  admiralty  decreed  that  be  should  refund  the 
three  per  cent ;  and  Valiii  thinks  they  might  have  gone  further, 
and  made  him  pay  the  quarter  per  cent  ex  bono  et  aquo;  because, 
be  says,  it  is  pei-mitted,  in  the  usi^e  of  trade,  for  factors  to  go  a 
little  beyond  tbeir  orders,  when  they  are  not  very  precise  and 
absolute.  (Jt)  The  decree  was  undoubtedly  correct,  and  the 
injustice  of  tbe  defence  disturbed  ia  some  d^ree  the  usually 
accurate  and  severe  judgment  of  Valin. 

(2.)  Executing  in  Part.  —  If  the  agent  executes  the  commission 
of  his  principal  in  part  only,  as  if  he  be  directed  to  purchase  fifty 
shares  of  bank  stock,  and  he  purchases  thirty  only,  or  if  be  be 
directed  to  cause  2,000  dollara  to  be  insured  on  a  particular  ship, 
and  he  efileuts  an  insurance  for  1,000  dollars,  and  no  more,  it 
then  becomes  a  question,  whether  tbe  principal  be  bound  to  take 
the  stock,  or  pay  the  premium.      The  principal  may  perhaps  be 

(c)  IiMt.  3.  27.  8 ;  Ferrlere,  *ur  'ln«t.  h.  t ;  Pothier,  Tr*lt£  da  Contrat  de  Mudat, 
n.  M.  96.  The  act  of  >n  agent  exceeding  his  anthorltj  li  good  pro  ttMa,  and  rold  aa 
to  eiceai.    Johnaon  d.  Bbudals,  1  Sn.  A.  H.  1. 

(i)  Valin,  Com.  «ur  I'Ord.  de  U  Mer,  II.  82,  38. 

once  tbe  propertj  of  hia  principal,— the  aiiencj.cMibeallowedtoinakeBnfproBi. 

law  not  pennltUnK  the  agent  to  allege  withont  tbe  knowledge  and  oonaent  of  bia 

that  it  waa  recdred  otherwiae  than  ai  principaL'*    Parker  v.  McEenna,  10  L.  R. 

agent    Mariton  b.  Tbompaon,  9  L.  R.  Ch.  90,  134 ;  Tteeland  v.  Tan  BlarooBl, 

Q.  B.  480 ;  New  Sombrero  Phosphate  Co.  85  N.J.  Eq.  680.    80  a  broker  cannot  act 

c.  Erianger,  b  Ch.  D.  78 ;  a.  «.  8  App.  for  both  bajer  and  leUer   witbont  the 

Caa.  1818  i  Bagnall  r.  Carllon,  6  Ch.  D.  conamt  of  both.    Bell  •-  UeCovwll,  37 

871.      And   generally  "no  asent  in  the  Ohio  8k  SOB. 
conne  of  hia  agencj,  In  the  matter  of  Ma 
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*  619  boDod  to  the  extent  of  the  execatioo  of  *  the  commission 

in  these  cases,  tfaoogh  it  baa  not  been  execnted  to  the 
Dbnoet  extent ;  and  this  eeema  to  have  been  the  coacloaion  of 
Uie  civil  lav.  (a)  '  But  a  distinction  is  to  be  made  according  to 
the  nature  of  the  eubject.  If  a  power  be  given  to  buy  a  houee, 
vith  an  adjoining  wharf  and  store,  and  the  agent  boys  the  house 
only,  the  principal  would  not  be  bound  to  take  the  house,  for  the 
inducement  to  the  purchase  has  failed.  So,  if  he  be  ioslructed 
to  purchase  the  fee  of  a  certain  farm,  and  he  purchases  an  inters 
est  for  life  or  years  only,  or  he  purchases  only  the  undivided 
right  of  a  tenant  in  common  in  the  farm  ;  in  these  cases  the  prio- 
cipal  ooght  not  to  be  bound  to  take  such  a  limited  interest, 
because  his  object  would  be  defeated.  It  might  be  otherwise,  if 
the  agent  was  directed  to  buy  a  farm  of  one  hundred  and  fifty 
acres,  and  he  buys  one  correspondiug  to  the  directiotis  as  nearly 
as  postfible,  containiug  one  liuiidred  and  forty  aci-ea  only.  The 
Roman  lawyers  considered  and  discussed  these  questions  with 
their  usual  tuigactty  and  spirit  of  equity ;  and  whether  the  prin- 
cipal would  or  would  not  be  bound  by  an  act  executed  inpaH 
only,  depends  in  a  measure  upon  the  reason  of  the  thing,  and 
the  nature  and  object  of  the  purchase.  (Jt) 

If  the  agent  does  what  he  was  authorized  to  do,  and  something 
more,  it  will  be  good,  as  we  have  seen,  so  far  as  be  was  author- 
ieed  to  go,  and  the  excess- only  would  be  void.  If  an  agent  has 
a  power  to  lease  for  twenty-one  years,  and  he  leases  for  twenty- 
six  years,  the  lease  in  equity  would  be  void  only  for  the  excess, 
because  the  line  of  distinction  between  the  good  execution  of  the 
power  and  the  excess  can  be  easily  made,  (c)  But,  at  law,  even 
such   a  lease  would  not  be  good,  pro  Canto,  or  for  the 

*  620   twenty-one  years,  according  to  a  late  English  *  decision 

in  the  K.  B.  (a)    If,  however,  the  agent  does  a  different 

{a)  Dig.  17.  1.  33;  Greene,  J.,  In  Gordon  t>.  BucIuimid,  6  Terg-  81. 

(fc)  Dig.  17.  1.36;  Pothier,  Tnitrf  dii  ContrBt  de  Hudat,  n.9Si  1  ZJTeraiM*  ai 
the  Uw  or  Principal  and  Agent.  100,  101. 

(c)  Sir  ThoTTiM  Clarke,  in  Alexander  v.  Alexander,  2  Te*.  OU ;  Caniplidl  b. 
Loach,  Amb.  T40 ;  Sugden  on  Powert,  616. 

(a)  Boe  r.  Prideaux,  10  Bast,  16a 

>  Inland  v.  UTlDgtton,  L.R.  3Q.  B.     SOS;  Johntton  ».KenIuiw,I>.It.SKz.8S. 
B9,  rerersed  in  the  Exchequer  Chamber,     See  81^  n.  L 
L.R.eQ.  B.  616,  but  affirmed  L.  &  6  H.  L. 
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business  from  that  he  was  authorized  to  do,  the  principal  is  not 
bound,  though  it  m^ht  even  be  more  advantageous  to  bim  ;  as 
if  be  was  instracted  to  buy  such  a  house  of  A.,  and  he  purchased 
the  adjoining  house  of  B.  at  a  better  bargaiu  ;  or,  if  he  was 
instructed  to  have  the  ship  of  his  correspondeDt  insured,  and  be 
insured  the  cargo.  The  principal  is  not  bonnd,  because  the  agent 
departed  from  the  subject-matter  of  the  instruction.  (£) 

(3.)  Q-enercd  mid  Special  Agentt.  —  There  is  a  very  important 
diutinctiou  on  this  suhject  of  the  powers  of  an  agent,  between  a 
general  agent,  and  one  appointed  for  a  special  purpose.^'  The 
acts  of  a  general  agent,  or  one  whom  a  man  puts  in  his  place  to 
transact  all  his  business  of  a  particular  kind,  or  at  a  particular 
place,  will  bind  bis  principal,  so  long  as  he  keeps  within  the 
general  scope  of  his  authority,  though  he  may  act  contrary  to  bis 
private  instructions  ;  and  the  rule  is  necessary  to  prevent  fraud 
and  encourage  confidence  in  dealing,  (c)  ^     But  an  agent  consti- 

(i)  Dig.  IT.  1.  5.  2 ;  PotMer,  Tnlt^  dn  Contnt  da  Mandat,  n.  97.  Orotlui,  da 
Jure,  B.  £  P.  b.  2,  c.  IS,  aeu.  81.  B>yi  tlut  the  funoiu  queidon  itated  by  Anlua  Gel- 
liiu,  whether  an  order  or  commiuion  might  be  ezecated  by  a  method  equally  or  more 
adrantageoui  than  the  one  prescribed,  might  easily  be  answered,  by  conaideting 
whether  what  was  prescribed  waa  under  any  preclte  (orin,  or  only  with  some  general 
riew  that  might  be  effected  aa  well  in  aome  other  way.  If  the  Utler  did  not  clearly 
appear,  we  ought  to  follow  the  order  with  panctnality  Mid  ^edilon,  and  not  interpoee 
our  own  jadgmenC  when  it  tiad  not  been  required. 

(c)  Wbiteheadv.  Tuckett,  16Eaat,4D0;  Walker  e.  Skipwith,  Meiga  (Tenn.),  502; 
Lightbody  D.  N.  A.  Int.  Co.,  23  Wend.  22 :  Lobdell  i;.  Baker,  1  Mctc.  202  ;  Cook  e. 
Hunt,  24  Hi.  &3fi.  Attomcya,  having  a  diacretJoQary  power  to  collect  a  debt,  may,  in 
the  exercite  of  their  dlacretlon,  aaaent  to  an  aasignment  for  the  benefit  of  creditor*, 
and  bind  their  clienti  Uiereto.    Gordon  v.  Coolidge,  I  Sumner,  537.    But  a  law  agent 

1  AiiU,900,n.  I,  (di  2M,  a.   I;   pea,  2  Black,  S72;    Mioter  c  Pacific   R.R., 

e21,  n.  1;   Edmund*  b.   Bnahell,  L.  R  41  Mo.  SOS;  Toledo,  W.,  &  W.  R.  Co.  d. 

I  Q.  B.  97 ;   Bntler  p.  Maple*.  9  Walt.  Bodrigne*,  47  HI.  188 ;  Collen  d.  Gardner 

706;  Calaia  Steamboat  Ca  o.  Van  Pelt.  21  BesT.  MO. 


yi  The  diiUncUoo  between  general  and  determine  the  extent  of  thla  oatenalbte 

apeclal  agent*  «eem*  to  be  productive  of  authority.    Swire  v.  Frand*,  8  App.  Caa. 

contualon  rather  than  of  cleameB*.     The  lOfl;  Martin  d.  Webb,  110  U.S.  T;  Btew- 

ginund  of  liability  ia  exactly  the  tame  in  art  s.  Woodward,  GO  Vt.  78 ;  Rqultable 

both  catea,  the  rule  being  In  every  case  Life  Auorance  Soc.  k.  Poe,  63  Md.  28; 

that  the  principal  I*  bound  by  contract*  Holbrook  v.  Obeme,  66  Iowa,  324.    See, 

which  fall  within  the  oatenaible  authority  eapedally,  Campbell  on  Sale*  of  Gooda, 

of  the  agent;  tIi.,  that  authority  which  liK.,S3Rtl  ttq.   A  ipecial  agent  ia  there  de- 

reaaonable  men  are  Joatifled  by  the  act*  fined  a*  one  who  haa  no  ocieniible  author- 

of  the  principal  in  believing  the  agent  to  Ity,  and  can  therefore  bind  hi*  principal 

poctest.     The  fact*  of  each  case  mu*t  only  to  the  extent  of  lii*  aeimd  authority. 
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tated  for  a  particular  pnrpose,  and  under  a  limited  power,  cannot 
bind  bu  priocipal  if  be  exceeds  tbat  pover.  ((2)  The 
*  621  special  authority  *  most  be  ittrictlj  pursued,  (a)  Who- 
ever deals  with  an  a^ent  constituted  for  a  special  purpose, 
deals  at  bis  peril,  when  the  agent  passes  tbe  precise  limits  of  faia 
power  ;  though  if  be  pursues  the  power  as  exhibited  to  tbe  pub- 
lic, his  principal  is  bound,  even  if  private  instructions  had  still 
further  limited  tbe  special  power,  (h)  '    Thus,  where  a  holder  of 

U  rMpon^le  for  the  coniequencei  of  prafenlonal  nror  «rben  the  iii]tii7  theicbr  to 
bU  client  kritet  from  the  want  of  remaonmble  ildtt  or  diUgatca  od  bii  part,  both  of 
which  qiulitle*  he  ■wninei  to  have  and  dol;  employ.  Hart  ■>.  Frame,  [0  Ct.  k  P. 
193,]  A  Kcneral  agent  it  to  act  for  hia  principal  ai  bo  wonld  for  hLnuelf,  Mid 
li  iMand  to  exerciM  a  tound  diacretion.  A  ipecial  agent  liai  no  dtKrelioa.  Maiter 
of  the  Bolli,  in  Bennun  e.  Godlnj,  1  Knapp,  883 ;  AnJenoo  v.  Coonley,  31  Wend. 
279. 

(d)  Hunn  v.  Commluloa  Companj,  16  Jobni.  44;  Beali  v.  Allen,  18  Id.  SOS; 
"nHMnpton  r.  Sltiwart,  8  Conn.  ITi ;  Andrewi  v.  Kneeland,  0  Cowen,  354 ;  Bnller,  1., 
ST.  R.  762;  Eait  India  Company  e.  Hcniler,  1  Eip.  Ill ;  Allen r.Ogden,Wbanoo'a 
Dig.  tit  Agent  and  Factor,  A.  1 ;  Blane  v.  Prondflt,  S  Call,  S07.  If  poaKvion  of 
goodl  be  given  tar  a  qxcific  purpHH,  a«  to  a  carrier  or  wharfinger,  the  [«>pert7  la 
not  changed  by  the  lale  of  inch  a  bailee,  and  the  owner  maj  reoover  them  from  tb« 
baott  JuU  bnyer.    Wilkbuon  e.  Eb)g,  a  Camp.  33fi. 

(n)  Gordon  v.  Bacbanaa,  6  Yerg  71. 

{&)  Tbe  principle  tliat  perTadei  the  diitiiiction  od  this  «nb]«ct  mts  on  »»(uid  and 
ekTEted  morality.    There  miut  be  no  deception  anywben.    The  principal  ii  boond 

t  Seiaing  Pemtrt  of  Agaili-  —  The  case  the  act  of  execuling  the  power  ii  itielf  a 
of  North  Rl»er  Bank  r.  Aymar,  died.  621,  repreienialion,  a  third  peraon  dealii^with 
note  (c),  1«  «aid  to  have  been  reTmud  by  luth  agent  in  entire  good  faith  putaiunt 
the  Court  of  Erroii.  But  the  decision  to  the  apparent  power,  may  rely  upon 
waa  neTcr  published,  and  later  casea  tlie  represeotalion,  and  the  principal  ia 
have  supported  tl«  opinion  of  tbe  court  estopped  Iruin  denying  its  truth  to  hia 
bi  3  Kill.  Farntera'  t  Hecbanies'  Bank  prejudice."  The  decUion  bi  3  HiU  la 
D.  Bulchen'  &  Drorers'  Bank,  14  N.  T.  again  affirmed.  Madison  4  Iitd.  R.B.VL 
623,  631,  16  N.  Y.  IM,  148;  Westfleld  Norwich  Saving  Soc.,  24  Ind.  467 ;  D« 
Bank  H.  Cornen,  E7  N.  Y.  320,  822.  TJio  Vos«  v.  Kichniond,  18  Gratt.  338,  383; 
principle  has  been  alluded  to  atli.  300,  Bird  d.  Daggett,  9T  Mass.  4H;  391. 
0. 1,  and  taitn  at  length  In  5  Am.  Law  n.  1,  {h)  \  SSd,  n.  1  j  [UeichanU'  Bank  v. 
Rev.  273,287,  "fftraViVo,"  although  the  Griswold,  72  N.  Y.  478.  Comp.  (Aapieo 
i«aH>n[ng  Id  that  article  requires  soma  v.  Brunswick  Bdg.  Soc,  6  Q.  B.  D.  808.] 
qnallficatlon.  It  Is  staled  thus  In  New  As  to  director*  of  a  company,  •«•  Pom- 
York  &  N.  H.  R.  It.  V.  Scliuyler,  34  N.  Y.  Uine  v.  Carmarthen  R.  Co.,  L.  S.  fi  Sq. 
30,  73,  "  wherB  the  priocipal  has  clothed  316,  ZI3,  and  cases  died  aHf,  800,  b.  1.  (e), 
hi*  agent  with  power  to  do  an  act  upon  a  discussion  InvoMng  geaera)  priDciplea 
theeiUlenceof  sortweitriotfcfaclnece^  of  agency.  Compare  Weatflrid  Bank  w. 
sarily  ami  pecnliariy  within  the  knowledge  Cornen,  Mvpra.  See  b1m>  Oil,  n.  I,  arf  /. 
oftbe*gent,andofthcezliteD(xof  which  as  to  lelegrtphs;  Ui.  181,  n.  1  i  SOT,  ■.  I. 
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a  bill  of  exchauge  desired  A.  to  get  it  discounted,  but  positively 
refused  to  indorse  it,  and  A.  procai-ed  it  to-be  indorsed  by  B.,  it 
WAS  held  that  the  original  holder  v/an  not  bound  by  the  act  of 
A.,  vbo  was  a  special  agent  under  a  limited  authority,  not  to 
indorse  the  bill.  (0)    So,  in  the  case  of  Batty  t.  CarnceU,  (d)  A. 

by  the  txtt  of  bi*  Kgeat,  if  be  clotbe  him  with  poiren  c&lcuUted  to  induce  Innocent 
third  penont  to  believe  tbe  agmt  hul  due  autliority  to  act  in  the  given  case.  On  the 
other  hand,  If  there  be  no  antharltj,  nor  tbe  abow  or  color  of  authority  from  the 
principal,  to  do  an  act  befond  his  pow en,  tlie  party  who  deal*  with  the  agent  in  any 
lUL'h  traniaction  mmt  look  to  the  agent  only.  In  the  i:ue  of  William*  s.  Walker, 
dedded  by  the  AmL  V.  Ch.  of  New  Tork,  in  January,  1B46,  2  Sandf.  Ch.  826,  it  wai 
lield,  after  a  learned  dlacoialoD  of  the  authorities,  that  the  agent  or  money  jcrireaer 
tor  defendant,  who  liad  poueuion  of  her  bond  and  mortfptge,  and  received  intereat 
for  tier  and  part  of  the  prtnuipal,  wu  entitled  to  receive  the  Mine,  and  the  paytnentt 
were  valid ;  but  that  after  the  bond  wai  withdrawn  from  hii  poaieuion,  and  delivered 
to  the  owner  of  it,  payment!  of  the  principal  afterwardi  to  him  were  not  gnodagalut 
the  owner  of  the  bond,  for  be  waa  not  her  general  agent,  for  the  inference  of  agency 
wai  founded  on  the  pooenion  of  the  aecuriciet. 

(e)  Fenn  o.  Hirrlton.  3  T.  R.  T6T.  UnleM  tbe  manner  of  doing  a  particular 
bualneM  be  preecribed,  even  a  ipicial  agent  will  be  deemed  clothed  with  tbe  oinal 
mean*  of  accomplhhlng  it ;  and  if  he  makea  /ifw  ivpresentatioaa  on  the  lubject,  to 
indnoe  porcbasen  to  enter  into  tbe  contract,  the  principal  fi  affected  by  tbera,  and 
reipontible  for  the  det-eit.  Ho  wlio  created  the  traat,  and  not  the  purcbaaer,  ought 
to  luffer.  Hem  v.  Hicholi,  1  Salk.  280 ;  Sandford  it.  Handy,  23  Wend.  260 ;  Putnam 
V.  BuillTan,  i  Mau.  45;  North  River  Bank  v.  Aymar,  3  Hill  (N.  T.),  262.  The 
power  of  the  agent  to  affect  the  contisct  In  the  name  of  hit  principal  by  an  innocent 
miaatatement,  wai  elaborately  diacuued  In  Comfoot  n,  Fowke.  B  M.&  W.  36S.  A,,  by 
bia  agent,  leased  a  bouio  to  B.  which  bad  a  nuliance  adjoining  it,  of  which  A.  waa 
appriied,  but  did  not  communicate  tbe  fact  to  hia  agent,  who  wai  ignorant  of  It,  and 
•aid,  in  anawer  to  the  inquiry  of  the  leasee,  if  there  were  any  objectlona  to  the  booae, 
that  there  were  not  There  was  no  fraudulent  intention  on  the  part  of  tbe  owner, 
for  be  waa  merely  passive,  and  gave  no  direc^ons  to  hii  agent,  who  acted  in  good 
faith.  The  court  lieid  that  tbe  contract  waa  valid,  as  there  was  no  fraud  in  either 
principal  or  agent,  and  the  lepieacnlation  of  the  latter,  collateral  to  the  contract, 

(if)  3  John*.  48. 

aa  to  master*  of  venela.    Bnt  when  an  t.  Eq.  1  j  Wheelton  c.  Hardlaty,  8  El.  & 

agentforasperial  purpose,s.j).  tnborrow  Bl.  232,  270;  Barwick  v.  English  Joint 

a  certain  snm  of  money,  has  exhausted  Slock  Bank,  L.  R.  2  Ex.  259, 202 ;  Flts- 

hia  authority,  as  by  having  borrowed  the  aimmona  v.  Joalin,  21  Vt.  129 ;  Redfleld** 

anionnt  named,  he  cannot  afterward*  bind  note  to  Story  on  Agency,  j  189;  [Lud- 

hia  principal  by  assuming  to  act  under  the  gater  v.  Love,  44  L.  T.  S94.]    The  case  ia 

power.   Lowell  Elve  Cents  Savings  Bank  different  when  the  agent  ia  guilty  of  actual 

u.  Winchester,  S  Allen,  100.  fraud.     Bee  S&4.  n.  1 ;   fll6,  n.  1.    [Bea 

Tie  decUion  in  Conjbot  v.  Foidct  Is  BtUl  Kennedy  r.  HcEay,  43  H.  J.  L.  268,  where 

debatod.     It  is  upheld  In  8  Am.  Law  Rer.  the  agent  was  fraudulent  but  the  prind- 

430.    It  ia  qualified,  explained,  doubted,  or  pal  innocent.    Held,  the  principal  wu  M»t 

denied  in  National  Exch.  Co.  of  Glasgow  Uabte  in  tarl.] 
V.  Dnw,  3  Macq.  103, 10^  144 ;  82  B.  L. 
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authorized  B.  to  sign  his  name  to  a  note  for  250  dollars,  p&yable 
iu  six  months,  and  he  signed  one  payable  in  sixty  days ;  and  the 
court  held  that  A.  was  not  liable,  because  the  special  authority 
was  not  strictly  pureued.  Ou  the  other  hand,  if  the  servant  of 
a  horse  dealer,  and  who  sells  for  liim,  hut  with  express  instruc- 
tions not  to  warrant  as  to  soundness,  does  warrant,  the  master  is 
held  to  be  bound  ;  because  the  servant,  having  a  general  author- 
ity to  sell,  acted  within  the  general  scope  of  his  authority,  and 
the  public  cannot  be  supposed  to  be  acquainted  with  the  private 
conversations  between  the  master  and  servant  (e)'  So,  if  a 
broker,  whose  business  is  to  buy  and  sell  goods  in  his  own  name, 
be  intrusted  by  a  merchant  with  the  possession  and  apparent 
control  of  his  goodii,  it  is  an  implied  authority  to  sell,  and  the 
principal  will  be  concluded  by  the  sale.  There  would  be  no 
safety  in  mercantile  dealings  if  it  were  not  so.  If  the  principal 
sends  his  goods  to  a  place  where  it  is  the  ordinary  business  of 
the  person  to  whom  they  are  conSded  to  sell,  a  power  to  sell  U 
implied.  (/)  If  one  sends  goods  to  an  auction  room,  it  is  not  to 
be  supposed  that  they  were  sent  there  merely  for  safe  keeping. 
The  principal  will  be  bound,  and  the  purchaser  safe,  by  a  sale 
under  those  circumstances,  (y) 

could  not  effect  the  principal  In  a  caie  free  from  fraad.  Lord  C.  B.  Abingpr  llmnglj 
ditiented,  on  (lie  ground  that  the  knowledge  of  Itie  principal  vai  the  knowled^  of 
the  agent,  and  I  lliink  he  iru  BUetaJned  hy  itrong  principle!  o(  policy. 

(«)  Aihhunt,  J.,  in  3  T.  R.  767  ;  Baylej,  ].,  in  16  Eait,  46.  If  an  agent  be 
appointed  to  iclL  pcnonal  property,  the  law  itnpda  an  anthoritf  to  warrant  the 
Mtlndneei  of  the  article  in  behalf  of  hi«  principal.  Hunter  d.  Jameaon,  0  Ired. 
(N.  C.)  [262 ;]  C.  J.  Ruffln,  centra.  Tbe  declarationi  of  an  agent,  acting  within  the 
tcope  of  his  authority,  and  made  in  the  courae  of  the  traniactlon,  are  eridence  as  part 
of  the  ra  gnim.    Franklin  Btuilc  d.  Steam  NaTlgatlon  Co.,  U  Gilt  £  J.  28. 

{/)  Saltiu  n.  Everett,  20  Wend.  267. 

is)  Pickering  v.  Buak,  IE  Eut,  38.    An  implied  agency  1«  nerer  conttrued  to 

*  Howard  b.  Sheward,  L.  R.  2  C.  P.  liver  a  hone  on  one  particular  occaifon 
148 ;  and  ai  to  the  authority  of  other  gen-  at  a  private  sale,  cannot  hind  hU  nailer 
eral  agent!  to  sell  to  give  warranties,  lee  by  a  warranty,  unleu  he  hai  authority  in 
Schuchardt  r.  Alleni,  1  Wall.  350 ;  Mil-  fact.  Brady  v.  Todd,  6  C.  B.  n.  a.  502. 
bnm  V.  Belloni,  84  Barb.  SOT ;  Randall  t>.  See  Scott  c.  McGrath,  T  Barb.  63.  Neither 
Kehlor,  60  He.  37,  47 ;  [M'Connick  v.  can  one  employed  to  tell  (lock  in  like 
Eeily,  28  Minn.  185;  Perrine  v.  Cooley,  manner.  Smith  v.  Tracy,  86  N.  T.  79. 
42  N.  J.  L.  KS ;  Graul  v.  Stutiel,  fiS  See  furtb».  Temple  v.  Pomroy,  4  Gray, 
Iowa,  722.]  But  compare  Upton  v.  Bat-  12S ;  [Lamm  o.  Port  Deposit,  Ac.  Amu.. 
fbik  County  Mill*,  llCnsh.  686;  Palmer  40  Hd.  288^  Herring  •.  Ska^  62  Ala. 
s.  Hatch,  46  Mo.  686.  So  the  tervuil  of  180.1 
a  prirale  owner  Introaled  to  fell  Mid  do- 
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*  The  preBQmptioD  of  an  authority  to  sell  in  these  cases  *  622 
is  inferred  from  the  nature  of  the  busineas  of  the  agent ; 
and  it  fails  when  the  case  will  not  wansnt  the  presumption  of 
his  being  a  common  i^ent  for  the  stile  of  property  of  that  descrip- 
tion. If,  therefore,  a  person  intrusts  his  watch  to  a  watchmaker 
to  be  repaired,  the  watchmaker  b  not  exhibited  to  the  world  as 
owner,  and  credit  is  not  given  to  him  as  such,  merely  because  he 
has  possession  of  the  watch,  and  the  owner  would  not  be  bound 
by  his  sale,  (a)  * 

extend  beyond  the  obviont  pnrpoiei,  and  the  genersl  Diage,  icope,  and  coime  of  the 
biuineta  for  wliiuh  it  is  apparenllj  created ;  yet  the  incidental  powen  of  certain 
agencies  —  sui^h,  for  instance,  u  Ihoie  of  a  maiter  of  a  ihlp  and  thecaihler  of  a  bank 
—  are  not.  ensily  -reduced  to  preciie  limit*.  Good  sense,  soond  discretion,  and  the 
necessary  purgiosei  of  the  trust,  most  guide  the  application  of  the  implied  power 
according  to  the  circumstances  of  the  case.  Mr.  Justice  Story,  in  hia  Commentaries 
on  Agency,  2d  ed.  127-138,  [S3  Ul-IA]  has  coliectcd  and  digested,  with  bU  usual 
care,  the  lending  cases  in  which  the  application  for  this  implied  sntboriqr  hi  the  case 
of  cashiers  and  masters  of  vessels  lias  been  tnstalDed. 
(a)  Lord  Ellenborough,  16  East,  nipra. 

'  Pafment.  —  JCgiet  ef  Suming  Aa-  debtor,  according  to  the  meaning  and  in* 
cpmW*.  — The  text  is  conBrmed  bj  Wil-  tention,  and  witli  the  authority  of  the 
liams  V.  Erani,  L.  R.  1  Q.  B.  3G2  i  Hall  prindpaL"  Stewart  d.  Aberdeln,  4  H.  & 
n.  StoTTs.  7  Wis.  2C3.  These  cases  also  W.  311,  228 ;  Catterall  d.  Hindle,  L.  R.  2 
sbow  that  factors  and  auctioneers  have  C.  P.  368;  Warner  v.  Martin,  11  How. 
antborltyto  leceiTe  payment  in  cash,  and  306,  226.  See  Ex  partt  White,  in  rs  Ne- 
gire  a  discharge  of  Che  price.  It  would  viU,  L.  B.  Q  Cb.  397.  z'  In  MasMchusetta 
fartlier  seem  that  if  "  the  known  general  It  ha*  been  said  to  be  tiw  usual  course  of 
course  of  business  is  for  the  agent  to  keep  bosineaa  for  a  factor  to  mingle  all  the 
aronningaccoant  with  the  prindpa],  and  moneys  received  upon  the  sale  of  gooda 
to  credit  him  with  sums  which  he  mity  of  different  coniignon,  together,  and  with 
have  received  by  credits  in  accounts  with  bis  own  funds,  and  to  male  himself  a 
tlie  debtors,  with  whom  he  alao  keeps  debtor  to  his  principal.  Valt  i>.  Dnrant, 
mnning  accounts,  and  not  merely  with  ^  Allen,  408.  [See  also  Roosevelt  v.  Do- 
moneys  actually  t«ceived,"  and  "an  ac-  herty,  129  Mass.  SO!.]  But  the  general 
ooant  is  bona  fide  settled  according  to  that  rate  U  that  when  an  agent  1«  employed  to 
known  luage,  the  original  delitor  is  dit-  Kceive  money  and  pay  it  over  to  hia  prin- 
cbarged,   and    the   agent    become*    the  cipal,  he  is  not  anthoriied  to  dlacha^  ■ 

«'  An  agent  whose  apparent  aathorlry  u.  Dorman,  88  Mo.  308;  Clark  «.  Sndth, 

Is  to  make  c*»h  sales  has  Implied  aIItho^  88  111.  BOB;   McKindley  ».  Dunham,  06 

lly  to  reccire  payment    But  if  the  ap.  Wis.  616.     That  the  payment  mnat  be 

parent  aathorily  is  only  to  sell  on  credit  in  cash,  except  where  at  least  apparent 

or  to  solicit  orders,  or  if  the  tale  Is  in  fact  anthorhy   to  the  contrary  appears,  see 

made  on  credit,  the  agent  ha*  no  such  Feanon  a.  Scott.  9  Ch.  D.  108.     Comp. 

authority.      Mann'*  Ex'ia  b.  Robinson,  Putnam  e.  French,  wapra.     See  further, 

IB  W,  Va.  »;  Ptttnam  r.  French,  63  Vt.  Bentley  c.  Doggett,  61  Wia.  S34. 
403;  Draper>.Ue«,«  Iowa,  114;  Bntler 
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(4.)  Sate*  by  a  Faetar.  —  A  (actxa  or  merebant,  vbo  bnjs  or 

sells  upon  conunbsion,  or  as  ui  agent  for  otfaen,  for  a  ecrUin 
allowance,  may,  under  certain  circumstances,  sell  on  credit,  witb- 
oat  any  special  authority  for  that  puipoae,  though,  as  a  general 
role,  an  agent  for  sale  most  sell  for  caah,  unlcBs  he  has  exi^ess 

GabOitj  at  hk  own  to  the  penoD  iodebtEd  wmutil.kiiowB  tobothparties.  Bnt  Ae 

lo  bk  priodpal  br  ■  k(-oO  in  bis  princi-  eooit  wu  (^naltj  dirided  m  to  wbeiber 

pal'i  mcconnt.    Cam  but  cited ;  Uoder-  a  penoa  emplofliif  a  brakcr  woald  be 

wood  r.  Kidnlla,  17  C.  B.  230;  8wectii«  hoand  hj  a  jMmge  of  tbe  tnde,  ^kaown 

r.  Peanx,  T  C.  B.  k.  a.  449;  S  id.  6U.    So  to  biD^  to  haj  aa  a  nanAig  aecoont,  ibe 

a  factor'*  atlcmpl  to  tranafer  bii  i«iDci-  whole  anrannt  oorered  bj  orden   froa 

pal'a  giMdt  in  coDddenlioa  of  bii  own  diffM«it  pwtiea,  aod  tbm,  at  the  prompt 

antecedent  debt  doe*  not  bind  tbe  prioci-  da/,  to  tender  tbe  amonDt  corered  br  lua 

paL    Warner  c.  Hattiil,  j^mi ;  Benn;  s.  order,  or,  if  the  dtiiretj  vm  not  taken,  to 

F^ram,  18  Mol  191.    Ai  [to]  tbe  rigbt  of  daim  anj  difference.    The  qiwstiM  araae 

one  dealing  vilb  a  factor  to  inaiat  on  a  in  tbe  tallow  trade,  which  is  of  a  ^tfj 

act  off,  |iM,  6!i2  »od  n.    It  baa  ben  beld  ipecnlatire   cJiaracter.     Other  caaea  ia 

that  tbe  factor  doea  not  cbaoKC  the  prio-  which  a  onge  for  Ivokera  to  pnrchaae  in 

cipal'i  righia  bj  taking  one  note  for  the  their  own  name*  and  tfa^  to  ffll  Ihdr 

amonnt  dne  to  htm  and  a  f  nither  ram  doe  ptincipal'i  order  tlicDitelTea,  that  ia,  to 

to  bimaelf,  and  that  the  aadgneea  m  bank-  pnrchaae  on   behalf  of  Ibrir  ptinapala 

mptcjr  of  tbe  facUn-  will  take  tbe  note  in  from  thenuelTra,  baa  been  thought  Imi, 

tmat  for  tbe  prittdpal  to  tbe  extent  of  areBaato(^F.Jardine,8  HnHal  ft  C.1Q>; 

hli  claim.    Beaeb  r.  Fonjtb,  14  Barb,  ndering  r.  Demenitt,  100  Uaaa.  418; 

400.  Day  v.  Holmes,  K»  Blaw.  308.>* 

A  bettr,  a*  tbe  word  it  exptained  in  Aa  to  a  naage,  when  an  entire  order 

note  (&),  has  no  ambority  to  receire  pay-  for  a  onlafai  amonnt  la  giren,  to  huj  ia 

menL    Higgina  v.  Hoore,  34  N.  T.  417,  le-  amaller  lota  at  different  timea  aa  <fipor- 

veiriog  a.  c.  0  Boaw.  S44.    See  Horria  b.  tnnity  oBtn,  aee  JohmtoB  v.  Kershaw, 

Buddy,  5  C.  E.  Green  (SO  N.  J.  Bq.),  29S,  L.  R.  3  Ex.  B2;   Iiriand  p.  UTingstoB, 

S3S;  Fairlis  b.  Fentoto,  L.  B.  6  Ei.  169;  L.  B.  6  Q.  B.  616,  rereising  a.  c.  L.  R. 

and,  geneially,  Seiple  v.  Irwin,  30  Penn.  3  Q.  B.  99,  bnl  in  tnin  ic*med  in  L. 

St.  513.    In  Hollett  v.  RoUnaon,  L.BGC.  B.&H.I..  S06,  on  the  grannd  that  when 

P.04a,itwaiconcededinargilment,ontbe  a  commlaaion  agent  recrirea   an   ord^ 

anlhorityof  Cropper  V.Cook,  L.S.SC.  P.  capable  of  two  interpretatiooB,  and  boM- 

19(,  that  a  broker  might  make  himself  eatly  gires  it  one  of  those  interpretatloaat 

peivonally  responsible  as  between  himself  and  acts    aecordingir,  the    principal   is 

and  the  seller,  if  there  were  a  naage  to  bound;  810,  n.  1. 

a*  b  Hollett  V.  Bobinaon,  on  appeal  extent  of  a  looker's  dutiea  are  well  iilH- 

mb   MIL  Bobinwin  v.  Hollett,  7  L.   B  tiated  by  tbe  cases   detennining  srim 

H.  L.  802,  it  was  beld  that  the  tnage  In  hi*  commiadoas  an  earned.    SibbaM  *. 

qoMtian  waa  ao  peculiar  in  character  aod  Bethleiiem  Iron  Co^  SH  N.  T.  S78i  Tim- 

•o  mndi  at  Tariaoce  wHh  tbe  apparent  hCTman  v.  Oaddock,  70  Ho.  688;  Tintim 

i^tlou  of  the  parties,  that  one  employ-  s.  Baldwin,  89  Ind.  104;  Veaaie  a.  FUkcr, 

big  the  broker  without  knowledge  of  the  73Me.443;  lUnaeltKaeiMents,»L.R-C 

usage  coold  not  be  held  bound  1^  it.    See  P.  139i  Wilkinsoop.  &ltt<Hi,48L.  J.t^a 

Duncan  c  Hill,  0  L.  B.  Ex.  266.    Tbe  7S3 ;  Qnen  *.  LtMM,  St  L.  T.  Ml 
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authority  to  sell  on  credit.  (J)  *  He  may  sell  in  the  usual  way, 
and,  consequently,  it  is  implied  that  he  may  sell  on  credit  with- 
out incurring  risk,  provided  it  be  the  usage  of  the  trade  at  the 
place,  and  he  be  not  restrained  by  hui  inHtructions,  and  does  not 
unreasonably  extend  the  term  of  credit,  aud  provided  he  uses 
due  diligence  to  ascertain  the  solvency  of  the  purchaser,  (c)  But 
the  factor  cannot  sell  on  credit  in  a  case  iu  which  it  is  not  the 
nsage,  as  the  sale  of  stock,  for  instance,  unless  he  be  exprea^y 
authorized,  because  this  would  be  to  sell  in  an  unusual  manner.  (<I) 
Nor  can  he  bind  his  principal  to  other  modes  of  payment 
*  than  a  payment  in  money  at  the  time  of  sale,  or  on  the  *  62S 
nsual  credit.  If  a  factor,  at  the  expiration  of  the  credit 
given  on  a  sale,  takes  a  note  payable  to  himself  at  a  future  day, 
he  makes  the  debt  his  own.  (a)     He  oaooot  bind  his  principal  to 

(b)  Ad  o^enf  Ii  a  miimn  gaundutimam,  ani  [ncladei  facton  and  broken,  who  are 
Otilf  a  tpecial  cUm  of  agenCa.  A  faiMt  U  dittinguijhed  from  a  broker  b;  being 
InCrniIed  b/  other*  with  the  poHciiinn  and  diipoaal,  and  apparent  owDenhip  of 
prapertj,  and  he  U  genenll;  the  correipandent  of  a  foreign  house.  A  httiter  It 
emploj'ed  merely  in  the  negotiation  of  meroaotlle  contracts.  He  ii  not  trusted  with 
the  poMettion  of  goods,  and  does  not  act  in  his  oitd  name.  1  Domat,  b.  1,  tiL  1?, 
Bn:.l.art.li  Story  on  Agencf,2d  ed.  31-84,  [SS  ^,  SSjl  Baring  t>.  Corrie,  2  B.  &  Aid. 
137, 143. 148;  [HoUins  r.  Fowler,  7  L.  R.  H.  L.  7G7,  774]  Sibbald  v.  Bethlehem  Iron 
Co.,  S3  N.  Y.  S78,  381.]  His  business  cooaiits  in  negotiating  exchanges,  or  in  baying 
and  selling  stocks  and  goods ;  bat  fn  modeni  times,  the  tenn  includes  penont  who 
act  as  agents  to  buy  and  sell,  and  who  charter  ships  and  effect  policies  of  insur- 
ance. A  stock  broker  cannot  sell  upon  credit,  for  that  is  not  the  usual  conrse  of  tu 
business. 

(e)  Van  Allen  v.  Vanderpoot,  6  Johns.  09;  Qoodcnow  f.  Tyler,  T  Mass.  86 ;  Jaroe* 
0.  H'Credie,  1  Bay  (8.  C),  204;  Emery  v.  Gerbier,  3  Wash.  413;  and  other  cases 
cited  in  Wharton's  Dig.  of  I'enn.  tit.  Agent  and  Factor,  A,  SI;  Bnirill  v.  PhUlipt, 
lOall.360;  Wlilcs.C.  J.,in  Scott  f.  Snrmaa,  Willes,400;  Chambre.  J.,  In  Houghton 
B.  Matthews,  3  Boa.  *  P.  486 ;  Le»erick  r,  Meigs,  I  Cowen,  646 ;  Grcely  v.  Bartlett, 
1  Greenl.  172 ;  Forrestier  e.  Bordman  [1  Story,  48],  C.  C.  U.  S.  Mass.  October  Term. 
1839;  Story  on  Agency,  \\  110,  209, 

[<f)  Wiltshire  r.  Sims,  1  Campb.  268 ;  Stftte  of  Illinois  t>.  Delafleld.  8  Paige.  G27 ; 
B.  c.  26  Wend.  192.  In  tills  last  case  It  wm  held  that  an  agent /or  a  *att,  amhorlzod 
to  borrow  money  on  a  sale  of  itoek,  cannot  sell  on  cmfil  without  eiprets  aathorlly, 
erea  though,  by  the  usages  of  trade,  It  be  the  custom  to  sell  such  stOL-ks  on  a  credit, 
whcD  tliey  are  the  private  propertjkof  indlTiduala.  It  was  further  held,  that  if  the 
agent  for  a  state  nnauthorizedly  Mil  Its  stock  on  credit,  or  below  par,  to  a  purchaser, 
chargeable  with  notice  oT  hit  want  of  authority,  the  state  may  repudiate  tlie  conlnct. 
and  follow  the  property  In  the  bands  of  such  purchaser,  aud  before  it  has  been  passed 
sway  to  a  hema  JUt  holder  without  notice. 

(a)  Hosraer  v.  Bebee,  14  Martin  (La.},  S6a  So,  If  a  factor  sells  on  credit,  and 
takes  tbe  notes  of  the  rendee,  and  has  tliem  discoiinli'd  for  his  own  nccommodalioa, 
be  becomes  responaible  for  tlie  debt.     Hr«rs  w.  Entrlken,  6  Watis  &  S.  41.    The 

[896] 


Id  b,  Google 


*624  OP  PEBSOSAL  PBOPEBTT.  [pAST   T. 

allow  a  set  off  on  the  part  of  a  purchaser.  (£)  IF  the  taetor,  in  a 
case  duly  authorized,  sells  on  credit,  and  takes  a  Degotiable  note, 
payahle  to  himself)  the  note  is  taken  in  tmst  for  his  principal, 
and  suliject  to  his  order;  and  if  Che  parchaser  should  become 
insolvent  before  the  day  of  payment,  the  circumstance  of  the 
factor  having  taken  the  note  in  his  own  name  would  not  render 
him  personally  responsible  to  his  principal,  (c)  ^  Even  if  the 
factor  should  guaranty  the  sale,  and  undertake  to  pay  if  the 
purchaser  failed,  or  should  sell  without  disclosing  his  principal, 
the  note  taken  by  him  as  factor  would  stilt  belong  to  the  princi- 
pal, and  he  might  waive  the  guanintee  and  clum  possession  of 
the  note,  or  give  notice  to  the  purchaser  not  to  pay  it  to  the 
factor.  In  such  a  case,  if  a  &ctor  should  fail,  the  note  would  not 
pass  to  bis  assignees,  to  the  prejudice  of  his  principal ;  and  if  the 
assignees  should  receive  payment  from  the  vendee,  they  would 
be  responsible  to  the  principal ;  for  the  debt  was  not  in  law  due 
to  them,  but  to  the  principal,  and  did  not  pass  under  the  assign- 
ment.  (<f)  The  general  doctrine  is,  that  where  the  principal  can 
trace  his  property  into  the  hands  of  an  agent  or  factor,  he  may 
follow  either  the  identical  article  or  its  proceeds  into  the  p 
siou  of  the  factor,  or  of  his  legal  representatives  or  t 

unless  they  should  have  paid  away  the  same  in  their 
*  624   representative  character,  before  notice  of  the  claim  of  "  the 

principal,  (a)  The  same  rule  applies  to  the  case  of  a 
banker,  who  faik,  possessed  of  his  customer's  property.  If  it  be 
distinguishable  from  his  own,  it  does  not  pass  to  his  creditors,  bat 

nine  multi  follow  If  he  tdmd  the  1000671  of  the  ptind|MLl  with  hii  own.  Mid  rrieaaM 
the  Tendee.  He  U  bound  to  keep  his  principal  duly  informed  of  matten  nutvrial  to 
hli  intemt.     Brooir  u.  Airott,  lb.  402  ;  Story  oo  Agency,  {  100. 

[&)  Onj  V.  Oakley,  18  Jobo*.  S3S. 

jc)  Menier  v.  Ataerj,  1  Testea,  MO;  Qoodenow  b.  Trier,  T  Uu*.  36;  Soott  m. 
Sormui,  Willes,  MO. 

((f)  Godfrey  r.  Furo,  3  P.  Woia.  185 ;  Ex  porta  DtuoM,  1  Atk.  234 ;  Tooke  «.  H^ 
liDgirorth,6T.  R.22e;  Qumttv.  Cullooi,  dted  in  Scott  ■>.  Soniikn.  Willet,  406,  and 
mI«>byCluunbr«,  J.,  U  8  Boa.  Ai  P. 490;  Kipe.  B«okof  N.  T.,  10  Johna.GS;  Thomp- 
aon  V.  F«ricini,  3  Muon,  232. 

(a)  Veil  v.  Hitcbel,  4  Wuh.  C.  C.  106 ;  Taylor  t>.  PIdidct,  8  Ibnle  ft  S.  GeS. 

>  Qonnan  c.  Wheeler,  10  Gny,  Sd2;  380;  Farmer*'  ft  Meclisnica'  Nat  Bank 

dbtingniahing    Blackman    >.    Green,   24  p.  King,  67  Peno.  St.  SOS  (and  EngUah 

Vt  IT.     See  aUo  Rich  o.  Monroe,   14  cuea  then  dted).    Sea  Lmoke  >.  BooO, 

Barb.  eOS.  4T  Ho.  886;  atfa,  SSS,  n.  1. 

*  Sbetfer  b.  Moatgoamy,  06  Peon.  St. 
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may  be  reclaimed  by  the  true  owoer,  subject  to  the  liens  of  tJw 
banker  upon  it.  (6) 

Though  payment  to  a  factor,  for  goods  sold  by  him  be  valid, 
the  principal  may  control  the  collectioo,  and  sue  for  the  price  in 
his  own  name,  or  for  damages  for  non-performance  of  the  con- 
tract ;  and  it  is  immaterial  whether  the  agent  was  an  auctioneet 
or  common  factor,  (o) 

(5.)  Del  Credere  Commitiion.  —  There  are  some  cases  in  which  a 
factor  sells  on  credit  at  his  own  risk.  When  he  acts  under  a  dd 
credere  commission,  for  an  additional  premium,  he  becomes  liable 
to  his  principal  when  the  purchase-money  falls  due ;  and  accord- 
ing to  the  doctrine  in  some  of  the  cases,  he  is  substituted  for  the 
purchaser,  and  is  hound  to  pay,  not  conditionally,  but  absolutely, 
and  in  the  first  instance.  The  principal  may  call  on  faim  without 
first  looking  to  the  actual  vendee.  This  is  the  language  of  the 
case  of  Grove  v.  Dubois,  (f2)  and  it  seems  to  have  been  adopted 
and  followed  in  Leverick  v.  Metgi ;  (e)  and  yet  there  is  some 
difficulty  and  want  of  precision  in  the  cases  on  the  subject.  It 
is  said  that  a  factor  under  a  del  credere  commissioD  is  a  guar^ 
antor  of  the  sale,  and  that  the  notes  he  takes  from  the  purcbasei 
belong  to  his  principal,  equally  as  if  he  bad  only  gnaiaoteed 
them.  (/)  If  he  selU  under  a  del  credfre  commission,  he  is  to  be 
considered,  as  between  himself  and  the  vendee,  as  the  sole  owner 
of  the  goods ;  and  yet  he  is  considered  only  as  a  surety,  (c^) 
In  some  late  'cases  in  the  C.  B.,  in  England,  (A)  *  the  *  625 
doctrine  in  the  case  of  Grove  v.  Dubois  was  much  ques- 
tioned, and  it  was  considered  to  be  a  vexata  quattio,  whether  a 
del  credere  commission  was  a  contract  of  guaranty  merely  on 

(»)  WalkiT  f.  BDTnell,  1  Dong.  811 ;  Biyna  v.  Wjlie,  1  Boi.  &  P.  83,  a. ;  Bolloa 
r.  Puller,  ib.  689.  In  the  cue  of  Sargeut,  1  Bote  (Cu.],  168;  Puke  c.  Ella«», 
lE«it,6M:  8Mawn],242. 

(e)  Ginrd  o.  Taggtrt,  6  Serg.  ft  R.  10. 

{d)  1  T.  a  112. 

(«)  1  Cktwen,  «46. 

(/)  Bnt  if  he  take*  depnchited  paper  in  papnent.lie  matt  aecoiiDt  for  the  foil 
Ttlne  fa  ipede.    Dannell  v.  Huon,  1  SID17,  S4S. 

ig)  Chftmbre,  J.,  S  Bi».  A  P.  480;  lliampwa  t>.  Perfciot,  3  U«Mm,  S83.  A  <M 
a^dav  factor  or  ■gent  maj  sell  In  hli  own  name.  ThU  I*  accarding  to  a  cnttom  la 
the  Landon  com  maAet.    Jnhnion  e.  Utborne,  11  Ad.  k  H.  540. 

(A)  Oall  V.  CMnbv,  T  Tamt.  6S8;  F«el  u.  Nwtbcote,  ib.  478. 
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default  of  the  vendee,  or  one  altt^ther  distioct  from  it,  and  DOt 
lequiring  a  previous  resort  to  the  purchaser,  (a)  • 
'  (6.)  Cannot  Pledge. — Though  a  factor  may  sell  and  bind  his 
principal,  he  cannot  pledge  the  goods  as  a  security  for  his  oim 
debt,  uot  even  though  there  be  the  formality  of  a  bill  of  parcels, 
and  a  receipt.     The  principal  may  recover  the  goods  of  the  pair- 

(n)  The  Uabilitj  of  af«ctor  to  hi*  principal  for  (beprocMdaof  lalMiiwdeltr  bim 
under  >  iM  endere  coomiinioD  ii  not  kDected  bj  tbe  itaf nte  of  fiaadi ;  for  the  nn- 
dertaking  u  origiDal,  and  not  collateral.  Swan  r.  Hnmilh.  T  Picik.  230  ^  Wolff  e. 
Eoppel,  6  Hill  {S.  T.),  468.  The  correct  legal  import  of  a  dd  ertdtrt  eogagenient, 
Mj*  Ht.  Bell,  is  an  cnxagement  tn  lie  aDiwerableiastf  the  perion  •«  binding  hinueU 
wa*  tlw  praper  debtor.  I  Bell'*  Comm.  378.  But  the  flnal  >ettl«nent  of  the  qoettion 
in  tiM  Engliih  conrti  ii  othenriae,  and  the  doctrine  of  the  cue  of  Grove  c.  DnboU 
maj  l>e  conaideml  as  oremiled.  It  w>4  held,  in  Horrii  c.  Cleaiby  [4  Haole  &  S. 
C66),  tliat  the  character  of  a  broker,  acting  under  a  dd  endm  oomminion,  wai  that 
of  a  smfjF.  for  the  aolTencr  of  the  panj  with  whom  liii  principal  deal*  through  hia 
agencj.  He  becomes  a  iriHniiifor  of  the  price  of  tbt  goodi  told,  and  hai  an  additional 
percentage  for  hii  leaponiibltitx.  Tliii  wai  the  opinion  of  Mr.  Justice  Storr,  in  the 
eaae  of  Thompvon  v.  Perkins,  8  Uaaon,  S36,  and  confirmed  in  his  Comm.  oa  Agenej, 
I  21&.  In  WoiB  r.  Koppel,  3  Drnio,  3S8,  this  point  »ai  diacnaed  and  much  cra~ 
aidered  in  the  Kew  York  Court  of  Errors ;  tlie  conclnsion  was,  that  the  contract  of  • 
bctor  to  account  for  the  amount  of  sale*  under  a  dit  crtdert  commissi<Hi,  was  not 
within  the  statute  of  frauds,  and  did  uot  require  to  be  in  writing,  as  his  engagement 
«aa  not  absolute,  but  as  a  guarantor. 

I  DitCndmGannatf.~[a)^atiaeaf  16.     But  the  language  of  tbe  Eogliib 

FnuA.  —  Wolff  r.  Koppel.  G  Hill,  dted  dediions  geocrallj  seems  to  uphold  Um 

in  note  (a),  was  approTed  hj  Paike,  B.,  tesoll  of  Uorris  v.  Cleasbj,  as  stated  tn 

in  Couturier  r  Haitle,  8  Eicfa.  40;  and  note  (a).     Homb;  a.  Lacy,  8  Haule  4  8. 

although  the  latter  dedakm  was  rereraed  IW;  Bramble  ■.  Spiller,  IS  W.  IL  ns  ; 

oo  another  point  (9  Exch.  102,  G  U.  L.  C  a.  c.  »«-  Bramwril  r.  Spller,  21  L.  T. 

673).  it  Is  perhaps  law  in  En^aod  that  ■   a.  Si2;  £r  fortt  White,  L.  B.  0  Ck. 

the  uader taking  is  not  within  the  itatatc  S9T.  Mt. 

of  frauds.    Wirkham  r.  Wickbam,  2  Ea;  (t)  In  Ei^and  it  b  bcJd  that  a  id 

4  J.  *T9:  Sherwood  r.  Siooe,  14  K.  T.  ardn  agent,  if  he  sells  for  a  dsdoscd 

367 ;  Biadlei-  r.  Richaidson,  SS  Vt.  TSOi  principal,  cumot  soe  the  pntchMW  in  hh 

(31.    In  Wxibam  c.  Wickham,  the  Vice-  own  name.     BramUe  s^  ^lUler,  sigww. 

Chancellor  fntimate*  a  doubt  bow  that  The  cootiai?  secma    to  be   tboagbt  ia 

(-nnrlnsion  ronid  be  arriTed  M  unlen  the  Sbovood  r.  Stone,  mpra.    See  0Ml    So 

aKTvement  of  ■  M  mdire  agenl  ia  more  it  is  said  in  Catteimll  r.  Hindle.  L  R.  1  a 

it««i>  B  rimpte  gaaraBt}-.  and  amonnta  to  a  P.  186  (rercned  on  another  pnal,  L.  B. 

positire  undertskiDf  on  which  be  beoNncs  2  C.  P.  968),  that  an  agent  acQing  ^idcr 

^marilj  liaMe.    It  is  thou^l  to  be  sndt  a  M  rrrdm  tnnwnisiion  b  not  tbnehj 

•n  nndrrtaking  in  Ae  American  cans.  reGmd  fiesn  anj  of  the  abli^ationa  of  an 

dted,  and  in  Lewis  «.  Bwhme,  SI  3U.  arfwiy  ^ent  as  to  reoearing  p^vtato 

«13;  Ckn«ri^-lt  r.  Greeny  47  Baik.  9l  ob  ancoat  af  Us  fne^aL 
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nee ;  and  bis  ignorance  that  the  factor  held  the  goods  in  the 
charactei'  of  factor  is  no  excuiie.  The  principal  is  not  even 
obliged  to  tender  to  the  pawnee  the  balance  due  from  the  princi- 
pal to  the  f»ctor ;  for  the  lieu  which  the  factor  might  have  had 
for  such  balance  is  personal,  and  cannot  be  Iraneferred  by  hin 
tortious  act,  in  pledging  tlie  goodn  for  his  own  debt.'  Though 
the  factor  should  barter  the  goods  of  his  principal,  yet  no  prop- 
erty passes  by  that  act,  any  more  than  in  the  case  of  pledging 
them,  and  the  ownermny  sue  the  innocent  purchaser  in  trover.  (_h) 
The  doctrine  that  a  factor  cannot  pledge,  is  sustained  so 
strictly,  that  it  is  admitted  he  cannot  do  it  by  indorsement  and 
delivery  of  the  bill  of  lading,  any  more  than  by  delivery  of  the 
goods  themselves,  (c)  To  pledge  the  goods  of  the  principal 
is  beyond  the  scope  of  the  factor's  power ;  and  every 
*  attempt  to  do  it  under  color  of  a  Bale  ia  tortious  and  *  626 
void.  If  the  pawnee  will  call  for  tlie  letter  of  advice,  or 
make  due  inquiry  as  to  the  source  from  whence  the  goods  came, 
he  can  discover  (say  the  cases)  that  the  possessor  held  the  goods 
as  &ctor,  and  not  as  vendee  ;  and  he  is  bound  to  know,  at  his 
peril,  the  extent  of  the  factor's  power,  (a)  There  may  be  a 
question,  in  some  instances,  whether  the  res  getta  amounted  to 
a  sale  on  the  part  of  the  factor,  oi  was  a  mere  deposit  or  pledge 
as  collateral  secnrity  for  his  debt.  But  when  it  appears  that  the 
goods  were  really  pledged,  it  is  settled  that  it  is  an  act  beyond 
the  authority  of  the  factor,  jind  the  principal  may  look  to  the 
pawnee.  There  is  an  exception  to  the  rule  in  the  case  of  nego- 
tiable paper,  for  their  possession  and  property  go  together,  and 
carry  with  them  a  disposing  power.     A  footer  may  pledge  the 

(i)  Qneirelro  v.  Pelle,  S  B.  ft  Aid.  616 ;  Rodrignei  v.  Heffeman,  6  Jobna.  Ch.  429. 

[c)  Martini  v.  Colei,  1  Maule  ^  S.  140 ;  Shipley  v.  Kjmer,  ib.  484 ;  Gnham  v. 
Dyiter,  6  id.  1. 

(a)  Pnlenon  v.  Taih,  2  Str.  117B ;  Dtoliignr  ».  Daval,  &  T.  R.  604 ;  De  Boachont 
D.  Goldunid,  6  Vei.  211 ;  M'Combie  d.  D>Ties,  7  Eut,  G ;  Martini  v.  Cotes.  1  Maule 
&S.  140;  HeldlngD.  Kjmer,  2Brod.  &B.  &39i  Kinder  c.  Sliaw,  3  Haw.  808;  Van 
Amringe  v.  Feabody,  1  Uuod,  410  ;  Bowie  n.  Kapier,  1  M'Cord,  1. 

*  8y  WS.  D.  1  i  6B1,  n.  1.    The  doc  II  How.  209,  224 ;  Mlehigui  State  Bank 

trine  that  a  fnctorcannoipled^.hai  been  r.  Gardner,  16  Gny.  862;  |0ra7D.A|[new, 

dumged  or  inodifled  bj  ttatutM  limilar  to  05  III  816 ;  HcCreary  v.  Gainei,  66  Tex. 

th<we  mentioned  pax,  628,  n.  (i),  in  manj  486;   Ina.  Co.  b.  Kiger,  108  V.  S.  863; 

jnritdiL-tion).     Caies  In  which  the  com-  Ralteinbadi  a.  I^wb,  M  Ch.  D.  64.) 
mou  law  ia  stated,  ai«  Warner  v.  Maittn, 
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negotiable  paper  of  his  principal  as  security  for  his  own  debt, 
and  it  will  bind  the  principal,  unless  he  can  ctuirge  the  party 
with  notice  of  the  &aud,  or  of  want  of  title  in  the  ^eot.  (h)    . 

But  thoi^h  the  factor  cannot  pledge  the  goods  of  bis  principal 
as  bis  own,  he  mAj  delirer  them  to  a  third  person  for  his  own 
security,  with  notice  of  his  lien,  and  as  hb  agent,  to  keep  posses- 
sion for  him.  Such  a  change  of  the  lien  does  not  divest  tba 
factor  of  his  right,  for  it  is  iu  effect  a  Continuance  of  the  factor's 
possession,  (c)     So,  if  a  factor,  having  goods  conugned  to 

*  627  him  for  sale,  should  put  them  *  into  the  hands  of  an  auc- 

tioneer or  commission  merchant  connected  with  the  auc- 
tioneer in  business,  to  be  sold,  the  auctioneer  may  safely  make 
an  advance  on  the  goods  for  purposes  connected  with  the  sale, 
and  as  part  payment  in  advance,  or  in  anticipation  of  the  sale* 
according  to  the  ordinary  usi^e  in  such  cases,  (a)  But  if  the 
goods  he  put  into  the  hands  of  an  auctioneer  to  sell,  and,  instead 
of  advancing  money  upon  them  in  immediate  reference  to  the 
sale,  according  to  Us^e,  the  auctioneer  should  become  a  pawn- 
broker, and  advance  money  on  the  gtiods  by  way  of  loan,  and  in 
the  character  of  pawnor  instead  of  seller,  he  haa  no  lien  on  the 
goods.  It  may  be  difficult,  perhaps,  to  discriminate  in  all  cases 
between  the  two  characters.  It  will  be  a  matter  of  evidence 
and  of  fact,  under  the  circumstances.  The  distinction  was 
declared  in  Sfartini  v.  Caie»,{by  and  it  was  observed  in  that 
case,  that  it  would  have  been  as  well  as  if  the  law  had  been,  that 
where  it  was  equivocal  whether  the  party  acted  as  prinmpal  or 
^tor,  a  pledge  in  a  case  free  from  fraud  should  be  valid.  To 
guard  against  abuse  and  fraud,  it  is  admitted,  that  if  the  &ctor 
be  exhibited  to  the  world  as  owner,  with  the  assent  of  his  prin- 
cipal, and  by  that  means  obtain   credit,  the  principal  will  be 

lb)  CglliiH  >.  Martin.  1  B<w.  ft  P.  048;  Trenttel  f.  Banndan.  8  Tannt  100;  Gold- 
•mjd  w.  Gadea,  in  chmacaj.  Mid  cited  bi  CoUina  v.  Hartin.  TVotct  will  Kb  b^  Om 
principal  apdiut  the  agent,  wbcn  tbc  latter  coB<rerta  Uie  propertf  to  im  own  mc,  or 
diapoaH  of  it  eoDtrai7  to  his  iDrtncdoDi.    M'Morrh  r.  Hmpaon.  !1  Woid.  Slfc 

(<-)  H'ComtHe  ».  Darin,  T  Gait,  6 ;  TTrqahart  r.  M'lver,  i  labia.  10& 

(a)  Lamalt  r.  Lippineott,  A  Serg.  ft  R.  388.  If  icooda  be  cwwigned  to  a  cmd- 
■liaaioo  awrdHBl  or  factor  for  tale,  at  ■  lirailed  price,  and  be  make*  adraaeca  am 
thtm,  and  Okj  cannot  be  aoM  fbr  that  price,  be  maj,  oo  trmaaaahlm  aotie*  to  feb 
priadp*!.  at  a  hfa-  naitct,  aell  them  below  that  price  Cor  hia  k  ~  —     -  - 

ham  K  Ererto^  IS  H.  H.  m> 

(M  llfaab«8.Ha 
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liable.  It  was  BU^ested,  id  the  case  last  mentioned,  that  per- 
haps, if  a  coDHigmnent  of  goods  to  a  factor  to  sell  be  accompanied 
with  a  bill  drawn  on  the  factor  for  the  whole  or  part  of  the  price 
of  the  consignment,  an  advance  to  take  up  the  bill  of  the  con- 
s^uor,  and  appropriated  to  Uiat  end,  might  be  considered  aa  an 
advance,  under  the  authority  given  by  the  principal,  so  as  to 
bind  him  to  a  pledge  by  the  factor  for  that  purpose.  But 
io  Graham  v.  DytUr^  (c)  it  was  decided  •  by  the  K.  B.,  •  628 
that  though  the  principal  drew  upon  his  factor  for  the 
amount  of  the  consignment,  and  the  goods  were  sent  to  the  fector 
to  be  dealt  with  according  to  his  dbcretion,  the  factor  could  not 
pledge  the  goods,  even  in  that  case,  to  raise  money  to  meet  the 
bills.'  Thb  was  a  very  hard  application  of  the  general  rule ; 
and  the  cases  go  so  far  as  to  bold,  that  though  there  should  be  a 
request  of  the  consignor  accompanying  the  consignment,  that  bia 
agent,  the  consignee,  will  make  remittances  in  anticipation  of 
sales,  that  circumstance  does  not  give  an  authority  to  pledge  \ha 
goods  to  raise  money  for  the  remittance,  (a)  In  the  last  case 
referred  to,  the  Judges  of  the  K.  B.  expressed  themselves  decid- 
edly in  favor  of  the  policy  and  expediency  of  the  general  rule  of 
law,  that  a  &ctor  cannot  pledge.  They  considered  it  to  be  one 
of  the  greatest  safeguards  which  the  foreign  merchant  had  in 
making  consignments  of  goods  to  England  ;  and  that,  as  a  meas- 
ure of  policy,  the  rule  ougiit  not  to  be  altered.  It  operated  to 
increase  the  foreign  commerce  of  the  kingdom,  and  was  founded, 
it  was  said,  upon  a  very  plain  reason,  viz.:  that  he  who  gave 
credit  should  be  vigilant  in  ascertaining  whether  the  party 
pledged  hod,  or  bad  not,  authority  so  to  deal  with  the  goods, 
and  that  the  knowledge  might  always  be  obtained  from  the  bill 
of  lading  and  letters  of  advice.  (6) 

(c)  S  SUrUe,  31.  If,  howerer,  the  owner  annt  the  factor  with  nich  indiaa  of 
propenfM  to  enable  him  to  deal  with  it  u  hig  owo.and  miilead  othen,  the  factor,  tn 
that  case,  can  bind  the  property  by  pledging  ic    Bofson  n.  Colei,  0  Hanle  4  8.  14. 

(a)  Quelroi  e.  Traeman,  3  It.  &  C.  312. 

(b)  C.  J.  Bett,  hi  Williami  v.  Barton,  3  Bing.  ISO,  expreued  hlmaelf,  on  the  other 
hand,  itronglf  In  favor  of  the  polic;  of  alloiring  a  pawnee  of  goodi  to  hold  againit 
the  real  owner,  who  permitted  the  pawnor  to  deal  with  the  propertjr  ai  if  It  waa  hit 
own.  He  intiited  llut  the  old  law  on  thia  lubject  was  not  adapted  to  the  new  itale 
of  thing),  and  to  the  alteralloni  In  the  mode  of  carrying  on  commerce.  The  mie 
that  factor  cannot  pledge  the  goodi  coniigned  to  him  for  aale,  ereo  for  Ima  JiiU 

I  />M(,  eis,  a.  1. 
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*629       (7.)  When  etnd  how  perionaUy  hound.  —  *  Every  contract 
made  -with  an  agent  in  relation  to  the  busineaa  of  the 

•dTSDCM,  In  tbe  rapilar  conne  of  commercial  dMling,  originated  In  the  cue  of  Pkter- 
MD  V.  Tub,  Id  Str.  117S,  which  wu  >  nui  priut  decUion  of  C.  3.  Lee ;  though  it  has 
been  enggested  that  the  report  of  that  cue  wu  Inaceanite.  In  tbe  /ear  182S,  the 
merit!  of  that  rule  were  diacnaaed  in  tbe  Bridih  Faiiiainent,  and  the  diacuaion  wu 
foUowed  by  the  atatatet  of  6  Geo.  IV.  c  M,  and  7  &  8  Geo.  IV.  c.  2B,fir  the  bMtr 
protection  oflAi  properii/  ofmenhantt  and  alAtrt  i«  titir  dtaUngt  icitli /iidort  a»d  agttiti,  bj 
which  a  factor  wu  anthorized  to  pledge,  to  a  certain  extent,  the  goodi  of  lii*  prto- 
cipal.  A  great  deal  may  be  properl;  taid  agaioit  tbe  prindple  of  the  old  mle,  and, 
with  the  exception  of  England,  it  J*  contrarj  to  the  law  and  policy  of  all  tbe  com- 
mercial natloni  of  Europe.  8ee  the  report  of  the  conunlCtee  of  the  Eugliih  House 
of  Commoni,  which  led  to  the  (taCute  of  4  Qeo.  IV.  On  tbe  European  continent, 
poeteMloQ  conatitntet  title  to  morable  property,  lo  far  a«  to  aecure  bma_fidm  purdiaa- 
era,  and  penou  making  adrancea  of  money  or  credit  on  the  pledge  of  properly  by 
the  lawful  poiseuor.  There  may  be  aomethlng  in  the  commercial  policy  of  the  rule 
alladed  to  by  the  English  judges ;  but  It  woald  leem  to  be  a  conclusion  of  superior 
Justice  and  wisdoni,  that  a  factor  or  commeicial  agent,  clothed  by  hfs  principal  with 
the  apparent  symbols  of  owuenhlp  of  property,  should  be  deemed  the  true  owner  in 
respect  to  third  penons  dealing  with  him  fairly  in  tbe  course  of  business,  as  pur- 
chasers or  mortgaged,  and  under  an  ignorance  of  his  real  character.  See  1  Bell's 
Comm.  463-4S9. 

By  the  itatnte  of  6  £  6  Vict.  a.  39,  In  amsodnsnt  of  ihe  lain  rdatiai/  to  aJvanca  btma 
fide  made  U  agrnU  inlriated  wiik  joedM,  any  agent  introated  with  the  possession  of 
gooda.orof  tbedocamentaof  title  to  goods,  ii  to  be  deemed  owner  of  such  goods  and 
documents  so  far  u  to  glre  Talldity  to  any  contract  or  agreement  by  way  of  pledge, 
lien,  or  eecnrity  boon  fide  made  by  any  peraoD  with  inch  agent  so  intmated,  as  well 
for  any  original  loan,  adTance,  or  payment  made  npon  the  security  of  such  goods  or 
documents,  u  also  for  any  further  or  contbuing  adrance  in  respect  thereof;  aod 
such  contract  shall  be  binding  upon  and  against  the  owner  of  such  goods  and  other* 
Interested  therein,  notwithstanding  tbe  person  claimbg  iuch  pledge  or  Hen  may  haT« 
had  notice  that  the  person  with  whom  such  contr&ct  is  made  i*  only  an  sgenL 

The  statnlelaw  of  New  York  has  changed  the  former  mle  of  the  English  court* 
on  this  subject.  By  the  act  of  April  10, 18S0,  it  was  enacted  (and  an  act  of  the  State 
of  Rhode  ^land,  pasted  since  the  session  of  January,  1B81,  and  of  Pennsylrania,  in 
1834,  Purdon's  Dig.  402,  are  to  the  same  effect),  that  the  person  In  whose  name  gooda 
were  shipped  sliould  be  deemed  the  owner,  to  far  u  to  entitle  the  centigiae  lo  a  bea 
thereon  for  bit  adrance  and  liabilitiei  for  tbe  use  of  the  con^gnor,  and  for  moneys 
or  securities  received  by  the  consignor  to  hit  use.  But  the  Hen  it  not  to  exist,  if  the 
fionaignee  had  previoui  notice,  by  the  bill  of  lading  or  olherwiie,  tliat  the  consignor 
wu  not  the  actual  and  fumo  ,^  owner.  Eiierif  factor  intrusted  with  thepostessioa  of 
any  bill  of  lading,  custom-house  permit,  or  warehouse  kcepera'  receipt  for  the  deliveij 
of  the  goods,  or  with  the  possesaion  of  goods  for  sale,  or  u  secnrlty  for  adrances, 
■hall  be  deemed  the  owner,  so  far  u  to  render  Tstid  any  contract  by  him  for  the  tale 
ordltposition  thereof,  In  whole  or  in  part,  for  moneys  advanced,  or  any  respontibility 
In  writing  assumed  upon  tbe  faith  thereof.  The  true  owner  will  be  entitled  to  the 
goods  on  repayment  of  the  adrancei,  or  reatoration  of  the  security  given  on  the 
deposit  of  Ihe  goods,  and  on  satisfying  any  lien  that  the  agent  may  hare  thereon. 
The  act  doe*  not  go  to  authorlKe  a  common  carrier,  warehouse  keeper,  or  other  person 
to  whom  goods  may  be  committed  for  toanaportaiioa  or  storage,  to  tell  or  hypothecate 
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agency  is  a  contract  with  the  principal,  entered  into  through 
the  instrumentality  of  the  agent,  provided  the  ^ent  acts  in  the 
name  of  bis  principal.     The  party  so  dealing  with  the 
agent  is  bound  to  his  principal;  ^t/^  *aad  the  principal,    *<BSO 

tlie  wme.  Actt  of  fraud  comniUted  b;  fkctort  or  >genu,  in  bie>ch  of  llieir  duty  In 
(bat  uliMacter,  are  ponubable  u  mudemeknore.  It  hM  been  held  under  thi*  act  tliat 
a  coalraxt  eftaU  bj  a  factor  or  ageni,  iatruated  vf  ith  goodi  for  lale,  will  protevl  the 
pnrcliaser,  though  do  mone;  be  advaoved,  or  negotiable  tnitrunieDt  or  otlier  obliga- 
ttoQ  be  given  at  the  time  of  the  eale.    Jeaningi  v.  Merrill,  20  Wend.  1. 

TIUb  act  b  foDbded  chiefly  upon  the  prorialoni  of  the  Britlth  atatate  of  0  Geo.  IV. 
c.  04,  paated  io  182S,  in  punuance  of  the  recomioeiidatioD  contained  in  the  report  of 
a  telect  corainitlee  from  the  Britiih  Home  of  Commona,  of  January,  182S.  So,  by 
the  Civil  Code  of  Louiiiana,  art.  8214,  every  coniigoee  or  cominlsBlon  agent,  who  baa 
made  advancei  on  goodi  coniigned  to  him,  or  placed  in  hii  haodi  to  be  eoid  for 
account  of  tlie  consignar,  hsi  a  privilege  for  the  amount  of  thoie  advanuei,  wilh 
Inlereit  and  cbargei  on  tlie  value  of  the  goods,  it  they  are  at  hia  diipoeal,  tn  hit 
Btorei,  or  in  a  public  warebouie,  or  if,  before  their  arrival,  he  can  ihow  by  a  bill  of 
lading  or  letter  of  advice,  that  they  have  been  deipatched  to  him. 

•  CoBlrartiieiU  Agtiit.  —  See  300,  n.  1,  The  undUcloaed  principal  Ii  bound  ai 

{a\,{d).adjuim.  The  party  dealing  with  itated,  031,  although  the  contract  waa  Id 
the  agent  ii  not  bound  to  him  unleas  the  writing ;  and  parol  evideoce  is  admiislble 
agent  by  distinct  words  makes  the  con-  to  show  that  the  agent  in  lignlng  was 
tract  hisown.  Fi8berB.Harsh,flBest  &S.  acting  for  his  principal,  Higgins  v.  Sen- 
411,416  ilByiDgtono.Bitnpeon,  134  Mass.  ior, S  H.  &  W. B34,  844 ;  Baldwin  !>.  Bank 
160.]  Id  the  case  of  a  broker,  thia  is  car~  of  Newbury,  1  Wall.  234;  and  the  prin- 
ried  to  the  «it«nC  of  holding  that  he  can-  ctpal  remains  liable,  although  after  hia 
not  sue  if  the  bought  note  Is  signed  by  name  is  disclosed  his  broker  fa  named  a< 
him  as  broker,  although  It  reads  "  1  have  bnyer  in  the  bought  and  sold  notes, 
sold."  Falrlie  v.  Fenion,  L.  B.  6  Ex.  Calder  v.  Dobell,  L.  R.  Q  C.  K  486.  See 
160;  (compare Paite  n.  Walker,  ib.  178;)  683,0.  1. 
Fawket  e.  Lamb,  81  L.  J.  h.  a,  Q.  B.  08. 

j>>  There  it  a  tendency  to  g^ve  eSect  Itself,  with  the  ^d  of  such  ontude  helps 
to  written  contracta,  and  even  co  deeds,  aa  are  nanally  allowed  in  couatruingcon- 
execuled  by  agenta,  according  to  the  tracts,  who  are  bound.  Only  those  should 
Intent,  aa  it  appeara  from  the  instromenta,  be  held  on  the  written  contract  who  have 
and  even  to  allow  oral  evidence  to  ahow  not  only  intended  to  enter,  but  bare  auo- 
the  intent  where  the  iostrument  itself  ia  ceeded  In  entering,  into  such  written  con- 
ambiguous.  Metealf  r.  Williams,  104  tract.  Other  parties  may  indeed  be  liable, 
n.  S.  OS  i  Nobleboro  v.  Clark,  S8  Me.  87  ;  but  it  should  not  be  on  the  wrillen  con- 
Simpaonv.  Garland,  72  Me.  40;  HcClore  tract.  See,  as  to  conlracta  under  seal, 
D.  Herring,  70  Mo.  IB;  Anderson  d.  Maboney  b.  Mcl,ean,  28  Minn,  415;  Biy- 
Fearce,  80  Ark.  203;  Wing  d.  Gllck,  66  son  K.Lucas,  64  N.C.6B0;MeUeDu.  Moore, 
Iowa,  478.  Bat  aee  Dayton  o.  Wame.  48  nS  Me.  SOa  But  see  Nobleboro  e.  Clark, 
N.J.L.660.  Tbecaaesarein  much  COD-  n/m  ,- School  Town  v.  Kendall,  73  Ind. 
fusion  aa  to  what  facta  indicate  an  inlen-  01 ;  in/v,  BSl,  n.  f  >.  In  the  case  last  cited 
tion  one  way  or  the  other.  On  principle,  it  is  said  there  is  a  distinction  between 
the  true  rule  would  seem  to  be  that  the  agenta  of  public  bodies  and  those  of 
court  most  determine  from  the  contract  private  persons  or  corpoialions. 
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and  not  tbe  t^ent,  is  bound  to  tbe  p*rty.  It  is  &  graeral  mle. 
standing  on  stroi^  foandationa,  and  permdii^  ercry  qnstuB 
of  jarisprudence,  that  where  an  agent  is  dolj  eonstitated,  aod 
names  his  principal,  aud  contracts  in  his  name*  and  does  not 
exceed  bis  antborit;,  the  principal  is  respoiki»b)e,  and  not  the 
agent,  (^a)  Tbe  ^ent  becomes  pereouallj  liable  onlj  when  tbe 
principal  is  not  known,  or  where  there  is  no  responsible  principal. 
or  where  tbe  agent  becomes  liable  by  an  undertaking  in  his  own 
name,  or  when  be  exceeds  bis  power,  (i)  ^     If  be  makes  the  ooo- 

(a)  EmmgOD.  TnJl^  de*  Am.  L  466 ;  loti  Enkhw.  18  Vn.  S8S ;  D**«  *. 
ITArtfanr,  4  Greenl.  82.  B. ;  Own  r.  Gooch.  S  E>p.  GST  ;  Wan,  J,  in  tke  ow  of  A* 
Rebeccs,  Ware,  306 ;  Boberta  r.  AutiD,  5  Wbartoa.  SIS. 

(&)  Thomu  E.  Biihop,  2  Str.  »^  ;  Leadbitter  r.  Farrow,  G  Maole  ft  S.  Stt; 
Snaenbiii7  v.  Ellit,  9  Jtrfitu.  Cb»  TO;  PaAer,  C.  J.,  Stackpide  r.  AmoU,  II  Mm*. 

>  iV(<ue  to  J^ot.  — With  regard  to  (be  for  barnig  fcvgottoi  it  (Tns.  ft  Raaa. 

rale  mentiaDed  in  tbe  note  (b),  tbat  notice  280) ;  and  tbe  nMidein  ink  aeam  to  ba 

lo  tbe  agent  ii  notice  to  tbe  principal,  it  eatabUilud    in    cooHa    of    the    Ugbert 

waa  thought  in  tbe  earli«r  bigliab  caaea,  antborily  io  thi*  coanuy  a«  well  aa  fa 

tbal  it  wai  cooDiKd  lo  notice  obtained  bj  EngUnd,  that  tbe  principa!  i*  boond  bj 

tbe  agent  in  tbe  comae  of  tbe  parlicnlar  fcoowledge   which  tbe  agent  ia  dcMfy 

tmwaction,  and  thia  li  wd  lo  be  the  law  and  latiafaclarilj  proied  in  fact  to  bavc 

in  WMtfield  Bank   b.  Comen,  27  S.  T.  bad  pment  to  hii  mind  at  tbe  time  o< 

aSD;   Fannera'  and    CilBeni'    Bank   r.  acting  for  hii  prindpal,  no  matter  1k>w 

Ftajn^  26  Conn.  444 ;  Fatrel  Foondrj  ■.  tbe  knowledge   wu  acqniicd,  pionded 

Dart,  86  id.  87fi,  383 ;    United    Suie*  that  it  waa  of  a  kind  whicb  it  waa  tb« 

Iia.   Co.   r.    ShriTCr,    8   Ud.   Cli.    381  ;  agent'*  ri^t  and  dul^  to  eonimnnkat^ 

which  were  caw*  of  directors  of  banka,  and  not,  for  inalance,  a  teopt  iDtrmted 

and  in  N.  T.  Central  Ini.  Co.  r.  National  to  him  profeMHMwU;  i>y  attotber  client 

Prolectioa  In*.  Co.,  aOBail».468;  HcCar>  in  the  conne  of  a  different  tranaactioo, 

mick  E.  Wheeler,  33  HI.  114, 121 ;  Congmr  which  be  i*  not  at  b-bertj  to  ^Kloae. 

u.  Chicago  ft  N.  W.  R.Co.,24  Wi».  167,  TlieDUtilled  Spirili.Il  WalLSSB;  Hart 

180;  Wniiic  ValIette,4Metc.  (Kj.)186,  r.  Panneri''ft  Hecbaotca'  Bank,  S3  Vt 

ISO;  (HoiueiMn  e.  Girard,  fta  Aun.,  81  252;  DreaKT  r.  Norwood,  IT  C.  B.  a.  a. 

PcDD.  SL  S66.)  Bat  Lord  Eldon  Baggealed  466.    See  Pritchett  n.  Seadona,  10  Rich, 

the  doabl  whelber  one  tranucUon  might  (S,  C.)  2S3,  298;    Bieice  v.  Bed  Blolt 

not  follow  IO  close  npon  the  olher  m  to  Hotd  Co.,  31  CaL  160.  i' 
render  il  imponible  to  give  a  man  credit 


x>  The  qneation  U  whether  the  agent  Bank  >.  Chaae,  73  He.  238 ;  a.  c.  »  Am. 

bad  knowledge  pre*ent  to  hi*  mind,  how-  R  319,  and  note ;  National  SecnrilyBaBk 

erer  acquired,  which  it  wa*  liii  daty  (o  e.  CaabmaD,  131   Haas.  460 :  Yttgtr  s. 

hi*  principal  to  commnnicate,  and  aa  lo  Ban,  66  Iowa,  77  ;  Tezaa  Banking  Co.  v. 

which  be  was  under  no  saperior  obltga-  Halchni«,6a  Tez.  61.  See  Fori  b.  Frox^ 

tion  to  anjr  olher  lo  withhold.    EetlleweU  73  Mo.  Sett     See  abo  Gxy  of  I^^ana- 

r.  Watton,  21  Ch,  D.  8B6, 701 ;  Bradlej  c.  pivt  n.  Jnilice,  74  Ind.  S78 ;  a.  o.  SB  An. 

Riclie*,  0  Ch.  P.  I8Q~i  Faiiddd  Savinp  B.  79  aad  iMtc. 

[904] 


^d  by  Google 


LECT.   ZLI.}  OP  pmaOIIAL  PBOPEBTT.  *  631 

tract  in  behalf  of  his  principal,  and  discloses  his  name  at  the 
time,  he  is  not  personally  Uable,  even  though  he  should  take  a 
note  for  the  goods  Bold,  payable  to  himself,  (c)  But  if  a  pei-twn 
would  excuse  himself  from  responsibility  on  the  ground  of  ^ency, 
he  must  show  that  he  disclosed  his  principal  st  the  time 
of  making  the  contract,  *  and  that  he  acted  on  his  behalf,  *  631 
BO  as  to  enable  the  pai'ty  with  whom  he  deals  to  have 

&,  and  HasUnga  d.  Lowering,  2  Pick.  221 ;  Hunpton  v.  Speclcenagle,  0  Serg.  £  R. 
212 ;  I^zarui  v.  Sliesrcr,  2  Ala.  71B ;  VToodes  v.  DenneU,  0  N,  H.  65.  When  the 
agent  becoTnei  pemnall^  bound  by  h[ii  own  aggumption,  IiIb  principal  1*  not  liable. 
Taber  n.  Cannon,  4  Mete.  450.  C.  J.  Shaw  Mje,  tbst  the  cue  of  Stackpole  v.  Arnold, 
eiiAbliihing  thja  doctrine,  is  of  the  highest  authorilj.  Where  an  agent  voluntarilr 
diiobeTfl  the  inilrnctiona  of  his  prineipnl,  and  eonverts  lo  hli  ovn  use  moiie;»  belong- 
ing to  hit  principal,  to  which  a  definite  and  ipeciflc  dcBtlnation  wsi  gi«en,  and  the 
■irUcle  he  waa  directed  to  buy  labaeqnently  acqnirea  additional  Talap,  the  agent  haa 
been  held  reapontiUe,  not  merely  for  the  money  with  intereit,  bnt  for  the  article. 
Short  V.  Skipwlth,  1  Brockenb.  103.  It  i«  likewiae  a  general  role,  that  the  omiwion 
of  ftn  agent  to  keep  hi*  principal  regularly  Informed  of  the  atate  of  the  intereata 
intnuted  to  him,  rendera  him  re«ponsibEe  lor  the  damagea  hia  principal  may  auatain 
by  inch  neglect ;  and  If  the  principal  be  Injuritntaly  misled  by  the  information  given, 
•a  aa  to  place  reliance  on  an  oatatanding  debt,  the  agent  will  be  deemed  to  have 
made  the  debt  liia  own.  Uarvcy  v.  Tomer,  4  Riwie,  223;  Arrot  n.  Brown,  6  WharL 
1.  It  It  al*o  a  general  mle,  thai  notice  to  an  agent  It  notice  to  hii  prlndpal.  So. 
notice  Co  one  of  the  direotora  of  a  bank,  white  engaged  In  the  bnaineaa  of  the  bank, 
i(  notice  to  tbe  bank.  Bank  of  U.  S.  c.  DarU,  2  Hill  ((I.  Y.),  4&I,  481.  It  it  not 
Lxjoslalent  wilJi  the  aummary  Tiew  taken  In  Ihia  lecture  of  the  law  of  agency,  to 
niter  into  a  detail  of  the  particular  reapoiiaibiiiliei  of  agenta.  We  moat  be  content 
lo  Mate  generally  the  principle  that  tlie  agent  ia  linbte  to  hia  principal  for  all  lottet 
:tnd  damagea  arising  from  rlolaliona  of  hia  duty  aa  agent,  by  reaaon  of  miacondoct, 
ilelinqnency,  atretch,  or  abnie  of  power,  or  negligenuea,  provided  the  loaa  or  damage 
he  reaaonably  attributable  to  the  aame.  The  illoalraUona  of  the  general  principle  are 
lo  be  teen  In  the  autborltiei  atated  or  referred  to  in  the  ireatiges  at  Urge  on  agency, 
and  eapedally  In  Livermure  on  Agency,  c  S ;  Paley  on  Agency,  by  Lloyd,  paai'n, 
and  particularly  7-20, 46,  66.  100,  130-149,  212-240,  2B1-304,  335-S42,  389-^1)0 ;  In 
Stury  on  Agency,  c.  B,  and  In  Sedgwick  on  the  Heaaure  of  Damagea,  aa  between 
principal  and  agent.     Treatiae,  c  12. 

(c)  Owen  V.  Gooch, 2  Esp.  66T;  Itsthbone  v.  Budlong,  16  Johna.  1;  Goodenow 
v.  Tyler,  T  Haat.  36 ;  Oreely  v.  Bartlett,  1  Greenl.  172 ;  Corllea  d.  Cummlng,  6  Cowen, 
161,  The  agent  la  not  liable  Individoally,  if  he  drawa  a  bill  of  exchange  which  it 
proteated,  provided  be  declares  himaelf  at  the  aame  time  to  be  tA«  agau  of  Ike  draaeri. 
Zacharle  c  Kath,  IS  La.  20.  The  agent  la  penonally  liable,  Cbougli  be  diaclosea  the 
name  of  hia  principal,  if  be  algna  a  contract  which  doei  not  ahow  apon  the  face  of  it 
that  he  contracts  aa  agent.  Mill  p.  Hunt,  20  Wend.  4S1.  But  if  be  drew  the  bill  In 
hia  own  name,  without  stating  Ida  agency,  he  la  per«onally  liable,  thongh  the  payee 
knew  he  wa«  bnt  an  agent  Newhall  v.  Dunlap,  14  He.  ISO.  Re  muat  diacloae  hia 
prindpara  name,  though  he  aell  aa  auctioneer,  or  he  will  be  peraonally  liable.  Milla 
V.  Hunt,  20  Wend.  431.  If  he  acta  simply  in  bit  own  name,  he  binds  himself,  and  not 
his  principal.  Thit  la  the  general  mle,  bal  CMitrolled  by  circumstancet.  Bank  of 
Bochetler  n.  Monteaib;  1  Denio,  40S. 
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recoom  to  the  principal,  in  case  the  agent  bad  sothonty  to  biud 
bim.  (d)  '  y>     And  if  tbe  agent  even  buys  in  his  own  name,  but 

(a)  Maori  p.  Heffeimn,  13  Jobiu.  68;  Sekber  >.  Hawkn.  6  Moore  ft  Pa.  MS; 
Ornnbr  v.  Kendall,  2  Ark.  S38.  Mi.  Jtuticc  Storj,  in  liia  Tnatiae  m  Agmey.  M  ed. 
If  26B,  200,  lajri  dowD  tbe  rale  tb«t  agent*  or  facton  for  n 


>  lAalKiiti/Jbr  FtreigM  PrineipaU,  ^.  —  abroad.     Wberv  the  contract  it  in  wridng 

The  doulrlDe  mentioned  in  the  note  (a)  U  and  pmporU  to  bind  the  friadpal  onir, 

qualifledln  England  lafar  that  It  ii  taidto  and  nocoatom  U  ibown  to  eziat,  tbcaccni 

be  a  qaettioQ  of  inUntion  to  be  gathered  will   not  be  liable.  Given  r.  Kopke,    IB 

from  the  ctmtract  and  the  lumiandinB  C.  B.  649;  Mahoaf  v.  Kekole,  14  C.  K. 

cLniuniitancef,  and  capable  of  being  ex-  380;  Pake  v.  Walker,  L.  B.  6  Es.  i;t. 

plained  by  the  cuttom  of  trade  where  an7  IT7i  Bnj  r.  Kettell,  1  Allen,  80;    •«• 

(Uclicanbeihown.    Tbe  fact  of  the  prin-  Bogen  r.  Harcb,  33  He.  106;  and  a  toi^ 

cipal  being  a  foreigner  ii  entiUed  to  lome  elgn  principal  ma;  ane  in  hii  own  bbb* 

weight  i  but  there  {>  no  nUe  of  law  that  for  goud*  aold,  aithongfa  the  ageDcj  tnm 

the  agent  It  liable  peraonaUy  in  all  caaea  not  diictoaed  at  the  time  ot  the  a*le, 

wliere  the  principal  ii  a  foreigner  leaiding  Barry  c.  Page,  10  Gt*j,  tSB. 


g^  UadiielMed  Principal. ^The  genenl  contemplatton  to  bare  cxecatcd  awA 
rule  that  an  undiactoied  principal  may  contracL  Southwell  v.  Bowdtieh,  I  C. 
(ue  or  be  lued  npon  dUcloanre  ii  itia-  P.  D.  ST4 ;  Gadd  b.  H<hi^i«o,  1  Bi.  D. 
Ulned  In  CurtU  o.  WUliam*on,  10  L.  R.  357 ;  Hongh  v.  Hanxanoa,  4  Ex  D.  IM ; 
Q.  B.  &T ;  ArtDitrong  n.  Stoket,  7  L.  R.  Ogden  r.  Ball,  40  L.  T.  751 ;  Wcidorr  w. 
Q,  B.  598 ;  Browning  e.  ProTincial  Ini.  Hoggett,  1  a  P.  D.  533 ;  HeniU  p.  Ken- 
Co.,  fi  L.  It  P.  C.  268 ;  Cobh  B.  Knapp,  yon,  48  Conn.  314.  Of  coone  naage  ma; 
71N.  Y.848;  Beymer  p.  BoniaU, 79  Penn.  fnroUb  ttrang  evidence  m  to  nidi  intent. 
Bl  298;  Baltimore,  tc.  Co.  p.  Fletclier  Fleet  t.  Hurton,  7  L.  R.  Q.  B.  IM; 
(Hd..lB84),  17  Rep.  557.  Hntchinion  a.  Tatham,  8  L.  R.  C.  P.  483; 
The  agent  having  had  actual  Ihongh  Imperial  Bank  v.  London,  4c.  Dock  Co., 
not  apparent  aothority,  and  having  in-  6  Ch.  D.  196;  Soathwell  v.  Bowdltcb, 
tended  to  eierciae  It,  the  principal   ii  tiipra. 

properly  held  boond,  and  being  bonnd  i«  llie  right  of  a  third   party  dealing 

held  alto  to  have  the  right  to  loe,  subject  with  tlie  agent  to  lue  the  principal  will 

to  all  equiliei  between  the  agent  and  the  be  barred  where  the  principal  hai  been 

one  dealing  with  him.  mijled  by  any  act  of  (uch  thin)  part7 

tf  the  agent  did  not  diicloae  that  he  into  gupposing  he  hai  tettled  with  the 

bad  a  principal,  It  is  clear  that  he  alio  agent.and  iniuch  belief  hai  hiinielf  paid 

mny  ine  or  be  sued, since  the  one  deal-  the  agenL    Irvine  r.  Wation,  5  Q.  B.  D. 

itig  with  htm  muBt  have  intended  to  con-  414 ;  Davison  v.  Donaldion,  9  Q    B.  D. 

tract  with  him,  and  the  agent  will  not  d'^l.  commenlInK  a«  to  this  point  upon 

be  pcrmitlfd  to  deny  that  such  wa»  tiii  Armstrong  r.  Stoket,  tupra.     A  commia- 

fntenlloo  also.    But  If  only  the  name  of  sion  merchant  has  no  implied  authority 

the  principal   was  left   unditcloted  the  to  bind    hU  foreign  jxlncipal,  whether 

quesUoD  b  one  of  intention,  vU.  between  discloted  or  not.    Arnutrmig  p.  Stokea, 

what  parties  can  tbe  contenantneceasarr  7  L.  R.  Q.  B.  598 ;    Button   p.  Bulloch, 

to  the  contract  be  shown  to  ezlit,  or.  If  a  9  L.  R.  Q.  B.  673 ;  Elblnger  p.  Claye,  8 

contract  in  writing  or  under  teal  be  sued  h.  R.  Q.  B.  818.    See  alto  Maapono  p. 

on,  what  parties  can  be  said  in  legal  Mildred,  9  Q.  B.  D.  53a 
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for  the  benefit  of  his  principal,  and  withont  disclosing  his  name, 
the  principal  is  also  bound  as  well  as  the  agent,  provided  the 
goods  come  to  his  ose,  or  the  agent  acted  in  the  business  in- 
trusted to  him,  and  according  to  his  power.  (()   The  attorney 

eamUn'tt  uv  pertonally  liable  oa  contrmcti  made  bj  tbem  for  tbeir  principal!,  and 
this  wicbout  any  distinction,  wlietber  tliey  dpacribe  themielTei  a*  agenU  or  not.  Tbe 
legal  preiumpUon  is,  tbat  tbe  credit  is  giren  to  tbe  agent  eicliif ivelj.  The  Supreme 
Court  of  New  York,  In  Sirkpatrick  v,  Stainer,  adliered,  however,  to  tbe  old  rule,  and 
held  tbat  tbe  agent  waa  not  penonally  reiponiible  when  he  appeared  In  the  tramao- 
tion  as  an  agent  onlj,  and  dealt  wltb  the  plaintlfl  io  that  known  character,  Tbe  uonrt 
beld  tiiat  there  wai  no  dialinction  known  to  oiu  law  on  tliis  point,  between  an  agent 
acting  for  a  foreign  and  for  a  domettic  bouse.  This  decision  was  affirmed  in  the 
Conrt  of  Errors,  in  December,  1S80.  22  Wend.  244.  Hr.  Senator  Verplanck  gare 
the  opinion  of  tbe  Court  of  Error*,  and  he  examined  the  questloD  witii  learning  and 
ability.  He  held  tliat  there  was  no  general  presumption  known  to  our  taw  and  com- 
mercial usages ;  that  the  credit  in  each  caaei  was  giren  exclusiiely  to  the  agent,  and 
tbat  the  English  cases,  on  wlilcb  tlie  presampClon  as  a  settled  rule  ot  law  was  deduced, 
in  the  treatise  referred  to,  were  of  recent  origin,  and  founded  on  special  or  local 
tuags  in  England,  and  one  not  adopted  here.  He  cited  Eyre,  C.  J.,  in  De  Gailloa 
r.  L'Aigle,  1  Bos.  &  P.  368;  Bayley,  J.,  in  Paterson  c.  Gandaaequi,  16  East,  TO; 
Lord  Tenterden,  In  Thonipson  e.  DaTcnporl,  0  Bam.  i  Cress.  713;  Lloyd's  Notes  to 
Faley  on  Agency.  He  qtiestioned  the  policy  of  the  rule  that  credit  on  sales  or  con- 
signments was  not  presumed  to  be  giTen  to  well-established  foreign  houses,  but  to 
temporary  agents,  in  exoneration  of  their  principals;  and  that  until  the  conrse  of 
bniinesi  had  established  snch  a  rule  here,  as  well  known  in  mercantiie  usage  and 
practice,  it  was  wisest  to  adhere  to  the  general  law  of  agency,  holding  the  known 
principal  reiponsible  when  the  agent  diadosei  bis  name,  and  acts  arowedly  and 
authorizedly  on  bis  behalf,  and  leaving  It  to  the  discretion  ot  the  American  trader  to 
obtain  the  secuntj  of  the  lactoi  or  agent,  wtien  be  judges  it  best.  Li  Taintor 
V.  IVendergast,  3  Hill,  72,  it  was  admitted  tnai  there  may  be  a  clear  intent  shown  to 
glvB  an  exclusiTe  credit  to  the  agent ;  and  that  it  tbe  principal  reside  in  a  foreign 
coontry,  that  intent  may  be  inferred  tram  tbe  custom  of  trade.  The  Supreme  Court 
of  Lottiiiana,  in  the  Newcastle  M.  C.  c.  Bed  River  H.  B-  Co.,  1  Bob.  (La.)  U6,  fol- 
lowed the  rule  laid  down  by  Mr.  Justice  Story  ;  and  it  was  also  followed  in  HcKenile 
V.  NeTlns,  23  Me-  188  In  the  opinion  of  Mr.  Justice  Blist,  in  the  case  of  Hardy 
t>-  Fairbanks,  In  ths  Supreme  Court  of  Nora  ScolU,  at  Halifax,  in  April,  1M7,  thla 
question  arose  and  was  discussed ;  and  the  conclusion  of  the  learned  judge  seemed  to 
be,  that  tbe  homt  principal,  when  discovered,  wilt  be  liable  in  all  cases,  unless  lie  can 
diacbarge  himaelf ;  but  that  a  clear  cose  of  liability  must  be  established  against  tha 
Jartigatr,  for  the  presumption  will  be  bi  his  favor  that  he  is  not  liable,  and  the  ums 
of  proof  will  rest  with  the  seller.  Tbs  agent  mny  be  deemed  always  responsible  tor 
the  protection  of  the  seUer,  and  tbe  llabliily  of  the  foreign  principal  becomes  a  ques- 
tion of  evidence  and  presumption ;  and  aa  to  the  remedy  of  the  foreign  principM 
and  ot  tbe  vendor  against  each  other,  that  must  be  a  question  of  evidence,  and  the 
case  which  they  can  generally  establish. 

(&)  Nelson  r.  Powell,  8  Doug-  410 '  Upton  t>.  Gray,  2  Greenl.  373;  Thompson  v. 
Davenport,  0  B,  £  C.  TS;  Cothay  i>-  Fennell,  10  id.  671 ;  Beebee  v.  Robert,  12  Wend. 
413.  By  acting  in  his  own  name,  the  agent  only  adds  hit  personal  obligation  to  tbat 
of  the  person  who  employs  bim.    This  was  a  princi^e  tn  the  Roman  law,  and  it 
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wbo  ezecntes  a  power,  as  by  giving  a  deed,  rnnst  do  it  in  the  Bame 
of  his  prioctpal ;  for  if  he  execates  it  in  his  own  name,  thongli  he 
describes  himself  to  be  agent  or  attorney  ot  his  i»iDcipal,  the  deed 
is  held  to  be  void  ;  and  the  attorney  is  not  boond,  even  tiioDgh 
be  had  no  authority  to  execale  the  deed,  when  it  appeals  on  the 
&c«  of  it  to  be  the  deed  of  the  principal,  (e)  Bat  if  the  agent 
binds  himself  persooaHj.and  engages  expressly  in  his  own  name, 
be  will  be  held  responsible,  though  he  should,  in  the  contract  ta 
covenant,  give  himself  the  description  or  character  of  agent,  (^i) 
And  though  the  attorney,  who  acts  without  authority,  but  in  the 
name  of  the  principal,  be  not  personally  bound  by  the  instru- 
ment he  executes,  if  it  coatain  no  covenant  or  pnmuse  oo 
*  632  hia  part,  yet  there  is  a  remedy  *  against  Him  by  a  ^>ectal 
actioD  upon  the  case,  for  aBsuming  to  act  when  he  had  do 
power,  (a)  If,  however,  the  authority  of  the  agent  be  coupled 
with  an  interest  in  the  property  itself,  he  may  contract  and  aell 
in  his  own  name.  This  is  illustrated  in  various  instances,  as  in 
the  case  of  factors,  masters  of  ships,  and  mortgagees,  (i)  llw 
case  of  a  master  of  a  ship  is  an  exception  to  the  general  rule, 
and  though  he  contracts  within  the  ordioaty  scope  of  his  powen, 
he  is,  in  general,  personally  responsible,  as  well  as  the  owner, 

■pplic*  tqmaj  to  onr  own.  Ug.  14-  S,  IT,  |  3;  Fotbier,  Tniti  da  Gbbg.  n.  tt; 
HopUiwr.  LacontDre,  4La.U;  Hjde  b.  Wolf ,  tb.  S34.  Id  Andrewie.Eatet.  2  FaM 
M7,  It  waa  beld  that  the  rule  b  Combo'i  cue,  tliat  an  Kgnit  bind*  hioMelt.  ami  ■« 
U*  primcipd,  milew  lie  nae*  tbe  name  of  hii  principal,  appliea  avXy  to  wtaud  matr*- 
■Dent*.  In  other  contracU,  It  U  anadent  if  It  appear  in  the  conuact  that  bt  acted 
a*  agent,  and  meant  to  Mnd  hit  prindpaL     Evani  e.  Welit,  32  Wend.  2M.  •  r. 

(c|  Combei'*  Cw.  9  Co.  Tfl  i  Frontin  e.  Small,  S  Ld.  Barm.  141S ;  Willu  d.  Bm^ 
2  Eairt,  142;  GwUliin'i  Baoon'i  Abr.  tit  LeaM«,  1,  aec  10;  Bogart  e.  De  Baa^. 
Sjr(^ni.M;  Pawieru.  8heat«r,  7  MaM.  14.  10;  SuncLltdd  o.  Utile.  1  GtmbI.  831; 
Hopkinie  MeliafFj,  II  Serg.'A  R.I2S:  Smith  b.  Peny,  1  Hair.  4  J.  70B;  Harper  a. 
Hampton,  ib.  623;  Towniend  c.  Corning,  23  Wend.  4S6.  In  tbe  Amerioui  Joriat, 
Ul.  71-86,  there  i«  a  lerj  critical  examination  of  all  the  aaet,  and  eapecially  of 
Combei'i  caae,  the  great  leading  caie  for  the  doctrine  in  tbe  text,  b;  Ur.  Hoffman,  of 
Baltimore,  the  leaned  author  of  the  Legal  Ontlinea.  But  in  the  Stale  of  Uauw,  hj 
act  of  IS^,  a  deed  by  an  agent  in  hia  own  name  >*  ralid,  provided  he  had  antlMiitj, 
and  it  appean  on  the  face  of  the  deed  that  he  meant  to  execute  the  anthorit;. 

((f)  Appletonn-Binki,  5EaBt,148;  Fonteri'  Faller,  6  Haat.  68;  DoTall  e.  Craig, 
2  Wbeaton,  56;  TIppeU  d.  Walker,  4  Haai.  696;  White  v.  Skinner,  13  Johna.  307; 
Btoneo.  Wood,  TCowen,  453;  Fuh  d.  Rou,  2Hill  (S.  C),  SM. 

(a)  Long  c.  Colbam,  II  Hau.  97;  Harper  «.  Little,  8  Greenl.  14;  Dellni  f.  Caw 
thom,8DeT.  (N.C.)  90;  Emerigon,  Trail/ dei  ConlraM  k  U  Groaie,  U.  466, 401, 40^ 
laya  down  the  rule,  and  appliei  it  to  tbe  captain  of  a  ihip,  who,  he  (ajB,  li  penoaalljr 
MMwerable.  if  lie  drawi  a  bill  in  hi*  character  of  agent,  without  anth<Httr. 

(b)  Paler  on  Agenc7,b}'LIo7d,S07,!»B,28B,S89;  SIw;  on  Agencr,  Sd «d.  { IH. 
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upon  alt  contracts  made  by  him  for  the  employment,  repairs,  and 
supplies  of  the  ship.  This  is  the  rule  of  the  maritime  law,  and  it 
was  takeD  from  the  Roman  law,  and  is  founded  on  commeicial 
policy,  (e)  But  it  U  of  course  competent  for  the  parties  to  ^ree 
to  confine  the  exclusive  credit  either  to  the  owner  or  to  the 
master,  as  the  case  may  be.  (d)  ' 

When  goods  have  been  sold  by  the  factor,  the  owner  is  entitled 
to  call  upon  the  buyer  for  payment  before  the  money  ia  paid  over 
to  the  factor ;  and  a  payment  to  the  factor,  after  notice  from  the 
owner  not  to  pay,  would  be  a  payment  by  the  buyer  in  his  own 
wrong,  and  it  wotdd  not  prejudice  the  rights  of  the  principal,  (e) 

(c]  Rich  V.  Coe,  Cowp«r,  S36,  68D ;  Fanner  v.  DstIm,  1  T.  R.  100 ;  Abbott  on 

8hip[dTiK.  p«rt  2,  e.  S  ud  8;  Emerigon,  lit.  3,146;  Dig.  14.1;  Star;  on  Ateacj, 
Sd  cd.  tf  294,  296.     See  iofia.  111.  161. 

(rf)  Story  on  Agency.  2i.  ed.  j  290.  (()  Umet  v.  Reare,  2  Atk.  3H. 

'  linmij   of  Ageat  fir  Unaalkorited  295;  Richardson  c.  WUIiaiMoii,  L.  R,  6 

Ad.  — Wbea  an  agent  malcn  a  wrillen  Q.  B.2TB;  While  p.  Madison,  28  H.  T.  117, 

contract  which   he   has  no  authority  to  124;  [ZanHatloDRl  Coffee  Palace  Ca,  24 

make,  bal  which  purports  to  Und  the  Ch.  D.  867;  May  n.  Western  Union  TaL 

principal  tmly,  it  is  clear,  by  the  w^ifin  of  Co.,  112  HaM.  DO.)     ft  has  been  objected 

authority,  that  he  cannot  be  sued  on  that  to  this  view  that  It  would  make  the  agent 

contract.    Lewis  d.  Nicholson,  18  Q.  B.  liable  for  Innocent    mUrepresentatloni ; 

GOS;  Jef(sir,Y()rk,4Cush.  371;  lOCush.  (tee  dissenting  judgment  of  Cockbnm, 

893 ;  Draper  e.  Mais  Steam  Heating  Co.,  C.  J.,  in  Collen  p.  Wright,  npra,  in  Exch. 

6  Allen,  83B;    C^en  b.   Raymond,  22  Ch.;)  and  it  has  been  laid  down  that  the 

Conn.  879;  Taylor  c.  Shelton.  SO  Conn,  only  action  would  be  a  special  action  on 

123;  Duncan  v.  Niles,  82  111.  5S3 ;  Sbef-  the  case.    Jefts  v.  Tork,  tapm;  Bartlctt 

field  V.  Ladne,  10  Minn.  SS8.    The  early  v.  Tucker,  104  Hasa.  SSS ;  Noyea  s.  Loring, 

CMC*  In  New  Tork  to  the  contrary  are  fi6  He.  406 ;  HeCurdy  v.  Rogers,  31  Wis. 

quatlSedinWalkeri;.  Bank  of  New  York,  IflT,  S02.     But  a    special  action  where 

6  Seld.   (9  N.  T.)  6S3,  and   doubted  In  there  is  fraud  or  decril  b  said  lobe  a  dl» 

White  0.  Madison,  26  N.  T.  117.    Bat  the  tinct  matter  In  Cheny  v.  Colnnlal  Bank, 

contrary  doctrine  Is  maintained  In  Wears  mpm.     He  doctrine  of  WilUaineon  e 

o.  Go*e,  44  N.  H.  190,  where  the  point  Allison,  ante,  490,  n.  1,  howerer.  (honld 

decided,  however,  may  go  not  much  fnr-  be  borne  In  mind,  according  to  which  It 

ther  than  Reiner  r.  Baxter,  L.  R.  2  C.  P.  might  be  that  even  in  the  latter  form  of 

174;  Priltf.  Beanpre,  ISHinn.  187.   The  action  a  seinter  need  not  be  alleged.    D 

ourrent  of  authority  is  In  faror  of  the  has  been  admitted  in  England  that  an 

proposition    that    the    agent    impliedly  agent,  a.  g.  the  director  of  a  company, 

warrants  his  authority,  and  may  be  sued  would  not  be  liable  for  a  misrepresent*- 

<c  cMtnutM  on  his  warranty.    Collen  v.  tion  of  a  p<^t  of  law.    BeatUe  e.  Lord 

Wright,  8    El.   &  Bl.  047 ;   7  id.    801 ;  Ebury.  U  B.  7  Ch.  777,  BOa    Compare 

Cbany  w.  Colonial  Bank  of  Aostralasia,  Figgolt  s.  Stratton,  1  De  G.,  F.  &  J.  S3,  ea 

L.  R.  3  P.  C.  24 ;  Pew  e.  Da*is,  1  Best  As  to  the  company'!  UabiUty,  aee  3Bi. 

A  a  220 ;  Spedding  e.  NeTell,  L.  B.  4  C.  n.  1 ;  900. 1,  (c). 
P.  SIS;  Oodwln  p.  Prancis,  L.  R.  S  C.  P. 
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If,  however,  the  factor  should  sell  in  hia  own  name  aa  owner, 
und  not  disclose  his  principal,  and  act  ogtenBiblj  as  the  real  and 
sole  owner,  the  principal  may  Devertheless  afterwards  bring  bit 
action  upon  the  contract  against  the  purchaser,  but  the  latter,  if 
he  bona  fide  dealt  with  the  &ctor  as  owner,  will  be  entitled  to 
set  off  any  claim  he  may  have  against  the  factor,  in  answer  to  the 
demand  of  the  principal.  (/)  *  When  the  party  dealing  with  au 
^ent,  and  with  knowledge  of  the  agency,  elects  to  make  the 
ngent  his  debtor,  be  cannot  afterwards  have  recoarse  f^ainst  the 
principal.  (^) 

(8.)  Public  and  Private  Agents.  —  There  is  a  distinction  in  the 
books  between  public  and  private  agents,  on  the  point  of  per- 
sonal responsibility.  If  an  agent,  on  behalf  of  the  government, 
makes  a  contract,  and  describee  himself  as  such,  he  is  not  peisoa- 
ally  bound,  even  though  the  terms  of  the  contract  be  such  as 
might,  in  a  case  of  a  private  nature,  involve  lum  in  a  peisonal 

obligation.  (A)  The  reason  of  the  distinction  is,  that 
*633    *  it  is  not  to  be  presumed  that  a  public  agent  meant  to 

bind  himself  individually  for  the  government;  and  the 
party  who  deals  with  him  in  that  character  is  justly  supposed  to 
rely  upon  the  good  faith  and  undoubted  ability  of  the  govern- 
ment. But  the  ageut  in  behalf  of  the  public  may  still  bind 
himself  by  an  express  eng^ement,  and  the  distinction  terminates 
in  a  question  of  evidence.     The  inquiry  in  all  the  cases  is,  to 

{f)  Rabone  v.  WlUiftmi,  dted  Id  7  T.  B.  860,  note ;  Oeorge  v.  CIsgett,  lb.  369; 
IBoirlei  V.  Imperial  Ottoman  Buik,  6  L.  H.  G.  P.  S6 ;  Ex  pane  Dixon,  4  Ch.  D.  133;) 
QordoD  f.  Church,  2  ChIdm,  20Q ;  Hog*n  v.  Shorty  21  Wend.  458 ;  TatDtor  v.  Fender- 
gaaC,  8  Hill,  Ta ;  Chambre,  J.,  In  S  Bo*.  &  V.  490 ;  Seignior  &  Wcdmer"!  Cue,  Godb. 
860 ;  Story  on  Agency,  2d  ed.  SS  *^.  421. 

(s)  Patenon  b.  Ganduequi,  16  East,  62;  AddtioD  d.  Gandaaeqni,  i  Taiuit.  £74. 

[h)  Macbeath  v.  Haldimand,  1  T.  S.  17^  i  Udwjd  d.  Walwley,  ib.  674;  Gidlcy  o. 
Lord  Palmertton,  S  Brod.  &  B.  21b;  Brown  u.  Auitin,  1  Man.  208;  Dairei  u.  Jack- 
■un,eM«u.4gO;  Hodgunv.  Dexter,  1  Cranch,  345;  Walker  u.  Swartiraut,  12  Johoa. 
444 ;  Rathbon  o.  Budlong,  15  id.  1 ;  Adams  u.  Wbiclletey,  3  Conn.  560 ;  SCiocbfield 
B.  Little,  1  Greenl.  231 ;  Enloe  v.  Hall,  1  Unnipti.  {Tenn.}  803. 

*  Bat  if  the  puichater  knew  that  the  Briniley,  IS  C.  B.  x.  i.  467.    See  Fbh  e. 

part/of  whom  he  bought  goods  wai  aetl.  KcmptoD,  7  C.  B.  6BT;  Dreaaer  i.  Nor- 

Ing  them  ai  agent,  he  could  not  let  off,  wood,  17  C.  B.  h.  s.  466;  and,  specially, 

in  an  ai^tion  by  the  principal  lor  their  Taroer  c  ThomM,  L.  B.  6  C.  P.  610.    See 

price,  a  debt  due  to  him  from  the  agent,  further.  Priestly  b.  Famle,  3  Hurlat  &  C. 

altbongh  he  did  not  at  the  time  of  pur-  97T;  Eingtley  e.  DaTii,  104  Hatt.  17B; 

cliau  know  or  have  Che  means  of  know.  iil.  161,  n.  1. 
ing  who  wai  the  real  owner.    Semensa  c. 
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whom  was  the  credit,  in  the  contemplation  of  the  parties,  is- 
tended  to  be  given.  This  is  the  general  inference  to  be  drawn 
from  all  the  eases,  and  it  is  expressly  declared  in  some  of 
them,  (a) ' 

(a)  12Jobnt.S86;  IGld.l;  Oplntons  of  the  Altoraej*  Genenl,  U.  962  [691,  Anf. 
5, 1834  (1 ).)  A  pobUc  agent,  u,for  uutance,  a  CDtnmiuloDer  for  paving  «tree(i,  or  the 
•aperintendeat  of  repain  on  tlie  caoals,  i*  penoiMtll;  i«iponiible  In  damage*  for  mU- 
feasance  anil  exceia  of  aathority,  through  tlie  negligence  of  workmen  under  him. 
Leader  «.  Moion,  8  Wilaon,  461 ;  Hall  v.  Smith.  2  Bing.  166;  Shepherd  v.  Lincoln, 
IT  Wend  2fiO.  80,  monej  obtained  by  a  public  officer,  iUtgallj,  toKj  be  recovered  back 
hj  a  Biiit  against  him  perMnallj'.  Story  on  Ag^ncj,  2d  ed. }  307.  and  the  caiei  there 
cited.  The  general  principle  ii,  thai  an  agent  it  liable  to  third  penoniior  acta  of 
misfeasance  and  poeitiTe  wrong ;  bnt  for  mere  nonfeasances  and  negligences  In  the 
course  of  his  emptoyment,  he  is  aoswerable  only  to  his  principal,  and  the  principal  ia 
answerable  over  to  the  tliird  party.  Agents  and  attoroeya  using  reasonable  skill  and 
ordinary  diligence  In  the  exercise  of  their  agency  are  not  responsible  for  injuries 
arising  from  mistakes  in  a  donblful  point  of  law.  Hechtuics'  Bank  r.  Merchants' 
Bank,  6  Mete.  13 ;  e.  f.  i  Ban.  2000 ;  12  Ct.  &  fin.  Bl.  Tlie  case  of  the  poatmaiter 
general  is  an  exception,  and  he  is  not  liable  for  any  of  his  deputies  or  clerks,  on 
obrioiu  principles  of  public  policy.  Lane  r.  Cotton,  1  Ld.  Raym.  640,  066;  s.  c. 
12  Hod.  4B8;  Slory  on  Agency,  c.  12;  lupYi.  610.  So,  public  officers  generally  are 
responsible  for  Ibeir  own  acts  and  negligences,  but  not  for  those  of  their  subordinate 
officers.  Hail  e.  Smith,  2  Bing.  150 ;  Nicholson  v.  Mounsey,  IG  East,  SS4.  In  ordinary 
cases  of  private  individuals,  the  principal  Is  liable  to  third  persons  for  the  frauds, 
torts,  inlsfeasances,  negligences,  and  defaults  of  the  agent,  even  though  the  conduct 
of  the  agent  was  wlthnut  his  participation,  consent,  or  knowledge,  provided  the 
hreacli  or  want  of  duty  arose  in  the  course  of  his  employment,  and  was  not  a  wilful 
departure  from  It.  Paleyon  Agency,  by  Lloyd,  807-307  jSiory  on  Agency,  486-477; 
Laughter  d.  Pointer,  6  B.  &  C.  647 ;  Lonsdale  d.  Liltlednle.  2  H.  Bl.  207 ;  Bosh  k. 
Steinman,  1  Bos.  &.  P.  404 ;  McMnnus  v.  Crickett,  1  Esst.  100.  Tldt  npra.  260, 260. 
But  there  i*  also  a  qusliScation  to  this  doctrine  in  the  case  of  masters  of  mer- 
cbant[s' !]  vessels  and  of  steamboats,  who  are  responsible,  as  principals  and  common 
carriers,  for  the  misfeuances  and  negligences  of  the  servants  under  them  ;  and  this 
respoosiMily  is  founded  on  solid  principles  of  maritime  policy.  It  prevails  in  the 
nuuiUme  jurisiH'udence  of  Europe,  and  has  its  foumlations  lud  deep  in  the  Roman 
law.    Dig.  4.  0.  1.     See  tapra,  009, 632,  note  (c). 

1  As  to  puUlc  agents,  see  610;  as  to  ot  Blackbom,  J.,   in  the    court  twlosr. 

the  liability  for  torts  of  companies  Incor-  (Forbes  v.  Jjm  Conserrancy  Board,  4  Ex. 

porated   for  public  purposes,  and  only  D.  110;  Winch   v.  Conservators   of  the 

authorized  to  receive  tolls  sufficient  to  Thames,  0  L.  R.  C.  P.  S78;  The  Qneen 

maintain  their  worka,  see  274,  n.  I ;  Her-  o.  Willtsms,  9  App.  Cos.  41B.] 

sey  Docks  Trustees  b.  Gibbi,  L.  R.  1  H.  L.  The  general  principle  •«  (o  the  extent  of 

93,  where  the  cases  are  coUecled  and  an  agent's  liability  for  torts  toothers  than 

commented  on,  Including  those  cited  nnie,  his  principal,  stateil  below  In  note  (a),  is 

010,  and  Hall  v.  Smith,  608,  n.  |n),  which  exemplJfled  In  Cullenu. Thomson, 4 Macq. 

b  explained  L.  a  1  H.  L.  116, 110.    See  H.  L.  424;  Spralglits  >r.  Hawley,  aON.  Y. 

also  Coc  B.  Wise,  L.  R.  1  Q.  B.  Til ;  T  441 ;  Colvin  v.  Holbrook,  2  Comst.  126, 

Best «  S.  881 ;  reversing  B. c.  G  Beat  « S.  129;  Henshaw  v. Noble. TOhio St. 226.   As 

440,  and  approving  the  disaenting  opinion  to  the  liability  of  [vlncipal,  see  200,  n.  1. 
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(9.)  Sub^genti  and  Joint  Agentt.  —  An  Rgect  ordinarily,  and 
without  expreea  authority,  or  a  fair  |»resuinption  of  one,  growing 
out  of  the  particular  transaction ot  the  usage  of  trad«,  has  not  power 
to  employ  a  sub-agent  to  do  tlie  business,  without  the  knowledge 
or  consent  of  his  principal.  The  maxim  is,  that  delegatta  non 
potett  delegare,  and  the  agency  is  generally  a  personal  trust  and 
confidence  which  cannot  be  delegnted ;  for  the  principal  employs 
the  agent  from  the  opinion  which  be  has  of  his  personal  skill  and 
integrity,  and  the  latter  has  no  right  to  turn  his  principal  over  to 
another,  of  whom  he  knows  nothing.  (A)  '  And  if  the  authority, 
in  a  matter  of  mere  private  concern,  be  confided  to  more  than 

(&I  Combei'*  Cue,  0  Co.  T5i  Ingnm  f-  Ini^m,  8  Atk.  88;  Attonie]'  General 
s.  BeriTmui.  cited  in  2  Ve*.  8r.  043 ;  Soil;  d.  lUihbone.  2  Maute  S,  S.  2SS ;  Cocknu 
s.  Iriftm.ib.  308;  Scbmmling  d.  Thomlinton,  B  Tftunt.  147 ;  Lyon  v.  Jerome,  26  Wend. 
485.  There  must  be  in  auch  caae*  a  apecial  power  of  lubatitulion.  Colei  n.  IWm- 
thick,  e  Vei.  234,  251 :  Slorj  on  Agency,  13-lT,  2d  ed.  [SS  ll-lC]  In  Ihii  latter 
woric,  It  it  Mid,  17,  that  the  inbatituteil  agent  may  stilt  lie  reaponaible  to  the  original 
agent,  inumucii  at  the  latter  ii  reapooiible  to  the  principal ;  and  i(  a  lub-agent  be 
emplojcd  in  tlie  butineis  of  the  agency,  he  ha«  the  game  rigbli,  and  it  bound  to  the 
tame  duties,  ai  it  he  iru  the  principal,  Storf  on  Agency,  g  386.  Bat,  in  genenl, 
■argents,  acting  rx  coniraou.  areiresponilble  only  to  the  imraedinte  agentt  who  era- 
ploy  tlieni,  and  not  to  the  principal  of  tnch  ngeati.  Trafton  b.  United  Statet,8  Story, 
640.  The  concluaion  from  the  eaaea  leecni  to  be.  that  it  a  tub-agent  be  employed  by 
the  i^nt  to  receire  money  for  the  principal,  or  if  tuch  an  authority  be  fairly  implied 
from  drcumttancet,  the  principal  may  treat  the  tub-agent  at  liit  agent,  and  tne  for 
tiie  money.  1  Petert,  25;  1  How.  234 ;  8  id.  763.  See  Holcombe't  Leading  Caae* 
on  CommeTcial  Law,  22,  where  the  subject  and  catet  are  falty  dlicuiied  in  a  note. 
The  principal  Is  liable  to  tliird  persons  in  a  civil  tuit  fur  fraodt,  or  mitfeuancet,  or 
neglect  of  duty  In  liU  agent,  or  in  those  whom  hit  agent  employs,  though  the  princi- 
pal did  not  authorise  or  atient  to  it.  The  liability  runt  tlirongli  all  the  ttaget  of  the 
•errioe.  Story  on  Agency,  c.  IT,  JS  *S2,  464.  In  Sproul  >.  Heniniingway,  14  I^ck. 
1,  in  tbe  cate  of  «  brig  towed  at  the  stem  of  a  steamboat  employed  in  the  bnilneM 
of  towing  retsela  in  the  Mittisiippi,  and  through  the  negligence  of  tlie  matter  and 
crew  of  the  stesinboBt  the  brig  wat  brought  into  collision  with  a  vettel  lying  at 
anchor,  and  did  damage  to  it.  It  was  held  that  the  owner  of  tht  brig  wat  lut  liable  for 
the  damage,  and  on  tbe  ground  that  the  master  and  crew  of  the  tceamboat  went  not 
in  any  senae  hit  agents,  and  that  then  wat  no  negligence  or  mlacondnct  oc  the  part 
of  Uw  master  and  crew  of  tbe  towed  brig. 

■  The   general  rule  it  recognised  in  Erie  t>.  Norton,  1  Hill,  601.    And  In  toma 

Warner  e.   Martin,  11    How.  20S,  223;  cates  a  usage  of  trade  hat  been  held  to 

Bottlter   D.  Trafalgar  life  Ast.  Co.,  27  authorize  an  agent  employed  to  buy,  to 

Bear.  877.    [See  New  Zealand,  te.  Land  employ  a  brolter,  in  which  caae  It  it  aaid 

Co,   e.  Watton,  7  Q.  B.  D.  874.]    The  that  he  it  not  liable  for  the  errora  or  &d«- 

power  to  perform  a  mere  ministerial  act  conduct  of  the  sab-agent  if  he  hat  naed 

maybe  delegated.     Willlamt  v.  Woods,  dua  care  tn   hit  selection.     Darling  a. 

16  Mil.  220;  Commercial  Bank  of  Lake  Stauwood,  14  Allen,  604. 
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one  agent,  it  u  requisite  that  all  join  io  executioii  of  the  power, 
and  (iey  are  jointly  respoomble  for  each  otiier ;  Aough  the  cases 
admit  the  rule  to  be  different  in  a  matter  of  public  truat,  or  of 
power  conferred  for  public  purposes;  and  if  all  meet  in  the  latter 
case,  the  aot  of  the  majoritj  will  bind,  (c) 

*  a  Of  th«  AEcnt^a  Bicbt  of  Xian.  —  The  liea  here  re-  *  634 
ferred  to  is  the  light  of  an  agent  to  rettun  possession 
of  property  belonging  to  another,  until  some  demand  of  his  ia 
satisfied.  It  is  created  either  by  common  law,  or  by  the  usage 
of  trade,  or  by  the  express  agreement  of  [or  ?j  particular  usage 
of  the  parties,  (a)  A  lien,  said  C.  J.  Tindal,  <&)  only  can  arise 
in  one  (rf  three  ways:  1.  By  an  express  contract;  2.  By  a  gen- 
eral course  of  dealing  in  the  trade  in  which  the  lien  ia  set  up ; 
S.  From  the  parUcolar  circumstances  of  the  dealing  between 
the  parties. 

(1.)  For  Service  rendered.  —  A  general  lien  is  the  right  to  retain 
the  property  of  another,  for  a  general  balance  of  accounts ;  but  a 
particular  lien  is  a  right  to  retain  it  only  for  a  charge  on  ac- 
count of  labor  employed  or  expenses  bestowed  upon  the  identical 
property  detuned.  The  former  is  taken  strictly,  but  the  latter 
is  favored  in  law.  (c)  The  right  rests  on  principles  of  natu- 
re eqnity  and  commercial  necessity,  and  it  prevents  circuity  of 
action,  and  gives  security  and  confidence  to  agents. 

Where  a  person,  from  the  nature  of  his  occupation,  ia  under 
oU^|;ation,  according  to  hia  means,  to  receive,  and  be  at  trouble 
and  expense  about  the  personal  property  of  another,  he  has  a  par- 
ticular lien  upon  it;  and  the  law  has  given  this  privilege  to  persons - 
ooiicemed  in  certain  trades  and  occupations,  which  are  necessary 
for  the  accommodation  of  the  public.  Upon  this  ground,  com- 
mon carriers,  innkeepers,  and  farriers  had  a  particular  lien  by  the 

(e)  Qriodler  o.  BukxT,  1  B(m.&F.  2I9i  Towne  s.  Jaqnjth.A  Hum.  46;  Oreen  k. 
Hillw,  &  Johni.  89 ;  BaltinoM  Turnpike,  6  Blnney,  iSl  [4S4] ;  Pattenon  v.  LMTttt, 
4  Coon.  60;  The  Kingo.  Beeaton.ST.  R.  692;  LawT«iic«,J.,li)  WUhueU  D.Gartbftin, 
0  T.  R,  386 ;  M'CrekS;  n.  Oiutrdlmtii  of  the  Poor,  9  Serg.  ft  B.  99 ;  Pint  PuUfa  In 
Button  V.  Colt,  S  Rck.  344,  246 ;  Ex  parte  llogen,  7  Co<r«n,  626 ;  Jewett  c.  Alton, 
7  K.  H.  363 ;  DownlDg  e.  Bng»r,  31  Wend.  178 ;  JohnstMi  s.  Bfaighiua,  9  Wktb  &  8. 
66 ;  Story  on  Agenc;,  ad  ad.  gS  41-44.     Vidi  mipra,  29S.    . 

(a)  Lord  ftUniSeld,  In  On«n'  r.  f'uTner,  4  Burr.  3821. 

{h)  FergDMon  s.  Nannmn,  6  Bing.  N.  C.  76. 

(c)  Heath,  J.,  S  Bo*.  &  P.  404 :  Tlnd^  C.  J.,  4  0«r.  «  P.  tes ;  Seuf«  e.  Moqu, 
(4  H.  &  W.  Z70  0  Ezch.  Trln.  Term,  IBSa 
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oommoQ  lav ;  (<2)  y^  for  they  were  bound,  as  Lord  Holt  said,  (^e) 
to  serve  tbe  public  to  the  utmost  extent  aad  ability  of  their  em- 
ployment ;  und  an  action  lies  t^ainst  them  if  they  refuse 

•  686    without  adequate  •  reason.     But  thoi^h  the  right  of  lien 

probably  origioated  iu  those  cases  in  which  there  was  an 
obligatiou  arisiDg  out  of  the  public  employment,  to  receive  the 
goods,  it  is  not  now  confined  to  that  class  of  persons ;  and  in 
a  variety  of  cases,  a  person  has  a  right  to  detain  goods  delivered 
to  him  to  have  labor  bestowed  on  them,  who  would  not  )>e 
obliged  to  receive  the  goods,  in  the  first  instance,  contrary  to  his 
inclination.  It  is  now  the  general  rule,  that  every  bailee  for 
hire,  who,  by  his  labor  and  skill,  has  imparted  an  additional  value 
Cb  the  goods,  has  a  lien  upon  the  property  for  his  reasonable 
charges,  (a)  >  A  tiulor  or  dyer  is  not  bound  to  accept  an  employ- 
ment from  any  one  that  offers  it,  and  yet  they  have  a  particular 
lien,  by  the  common  law,  upon  the  cloth  placed  in  their  handu  to 
be  dyed,  or  worked  up  into  a  garment  (&)  The  same  right  of  a 
particular  or  specific  lien  applies  to  a  miller,  printer,  tailor,  wharf- 

(rf)  Nkylor  V.  Huiglei,  1  Egp.  109 ;  Tork  o.  Grinditone,  1  Silk.  888 ;  [ToAe  r. 
Qreeiisug)!,]  2  Ld.  Raym  666,  i.  c. ;  Cliambre,  J.,  8  Boi.  &  P.  66 ;  Suihrorth  r.  Had- 
fleld,  7  Eiut,224;  21  Hen.  VI  66;  Kellw.GO;  Pophun,  C.  J.,  Yelr.  67 1  Carliile  ■>. 
QiuiUlelMium,2  Bdllejr  (S.  C.),462.  Thii  Den  dooi  not  extend  to  aguten  and  liTei7 
•table  keepers,  withont  a  apedal  agreement,  or  the  lione  be  taken  for  training.  Lord 
Bolt,  In  Torke  e.  Greenaagh,  rapm;  BeTan  e.  Waters,  3  Cair.  &  P.  630;  Wallace  v. 
Woodgate,  1  Carr.  &.  P.  676.  See  also  Judgon  r.  Etheridge,  1  Cr.  ft  H.  743 ;  OiinneU 
B,  Cook,  3  Hilt  (N.T.),  4Q2;  Jackionp.  Ci>mmin«,6  H.ft  W.342.  Nor  doe*  the  inn- 
keeper's  right  of  lien  eitend  to  the  penan  of  hli  gaest,  or  to  hit  wearing  appareL 
Bimbop  t.  AUord,  1  Horn  ft  H.  Ezch.  13 ;  [3  H.  &  W.  248.  a.  c.] 

(()  Lane  v.  Cotton,  12  Hod.  484 ;  1  Ld.  Harm.  8H. 

(a)  Grinnell  <r.  Cook,  8  HUl  (N.  Y.),  401 ;  [White  d.  Smith,  44  K.  J.  L.  106;  Hun- 
mond  D.  Dnnielaon,  126  Mail.  £94.  See  Small  v.  Robinson,  OB  He.  426 ;  Tlw  B.  P. 
Woolrey,  7  Fed.  Rep.  106 ;  The  Two  Maiys,  10  Fed.  Rep.  819.] 

{h\  Hob.  42;  TelT.  67;  Green  t>.  Farmer,  4  Burr.  2314;  Goae  d.  Waterbmae, 
B  East,  628,  in  nolit. 

>  But  he  fau  not  a  right  to  add  to  hit  it  tiU  the  debt  it  paid.  Bomei  v.  Brftidt 
Uen  upon  a  chattel,  a  charge  for  keeping    Empirs  Shipping  Co.,  6  H.  L.  C.  S8S. 

ji  In  HaUiner  v.  Florence,  8  Q.  B.  D.  freight     Pottt  o.  Kew  York,  ftc  B.  R. 

484,  tn  innkeeper't  lien  wat  held  to  ez-  Co..  181  Mais.  466.    See  aUo  Hentel  d. 

tend  to  all  the  property  of  the  goett  Noble,  96  Penn.  St.  846,  t.  p.    A  banker 

placed  under  the  prolection  of  the  ion  hat  been  held  to  hare  a  general  lien  toe 

for  the  full  amount  of  tbe  innkeeper's  the  balance  of  hit   account.      Kelly  v. 

U\\.     Threfall  v.  Borwick,  10  L.  R.  Q.  B.  Phetan,  6  Dill.  228.     The  tubject  of  Ikn 

210.     Bo  a  carrler't  lien  it  upon  eTcry  it  rerj  largely  regulated  by  atatate. 
part  of  tbe  goods  cootlgned  for  the  whole 
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inger,  wHrehouaemaD,  or  whoever  takes  property  in  the  way  of 
Ilia  trade  or  occupation,  to  bestow  labor  or  expense  npon  it ;  and 
it  extends  to  the  whole  of  one  entire  work  upon  one  single  sub- 
ject, in  like  manner  as  a  carrier  has  a  lien  on  the  entire  cargo  for 
his  whole  freight.  The  lien  exists  equally  wliether  there  be  an 
agreement  to  pay  a  stipulated  price,  or  only  an  implied  contract 
to  pay  a  reasonable  prioe.  (c)  The  old  authorities,  which  went 
to  establish  the  proposition  that  the  lien  did  not  exist  in  cases  of  a 
special  agreement  for  the  price,  have  been  overruled,  as  contrary 
to  reason  and  the  principles  of  law ;  and  it  is  now  settled  to  exist 
equally  whether  there  be  or  be  not  an  agreement  for  the  price, 
unless  there  be  a  future  time  of  payment  fixed ;  and  then  the 
special  ^reement  would  be  iaconsistent  with  the  right  of  lien, 
and  would  destroy  it.  (d) 

(e)  A  lien  at  commoD  law  lignifiet  tbe  right  of  detention  in  penoni  who  hive 
beitowed  labor  upon  an  article,  or  done  gome  act  in  reference  to  it.  and  who  liare 
thli  right  of  dctendoD  (ill  reimbursed  for  their  expenditure  and  labor.  Whitman,  C.  J., 
24  Me.  219. 

id)  Blake  v.  Nicholnon,  3  Maule  &  S.  168 ;  Chaw  ■>.  Wettmore,  6  id.  180 ;  Craw 
«h«y  a.  Uomfraj,  4  B.  &  Aid.  60 ;  Bordict  t>.  Murraj,  S  Yt  SD2.  The  itatnte  lawt 
of  tlie  aUtea  generallj  ^re  a  lien  to  mechanic*  and  othei*  on  bnUdingt,  for  labor, 
bestowed  and  materiaU  fnmlahed  in  the  erection  of  them,  at  well  as  a  remedy  p«r- 
tODall;'  agslmt  the  owner  who  emplojed  them.  Thii  is  the  caae  in  Maine,  Hmm- 
chusetts,  Connecticut,  New  York  (Act  of  New  York,  May  T,  1814),  New  Jersey, 
FenniylTania,  Ohio.  In  Ohio,  the  pujchaier  of  a  steamboat,  with  notice  of  a  debt 
created  on  account  of  it  by  the  original  owner,  takes  the  boat,  inbject  to  tnch  debt 
Steamboat  WsTerley  n.  Clements,  14  Ohio,  28 ;  Indiana,  Illinoit,  Kentncky,  Hisaisaippl, 
Tennessee,  South  Carolina,  Alabama,  LooUana,  Uiiionri,  Hichigan.  ftc  Tbe  New 
York  StatutesofApril2D,1B30,c.S3D,  and  of  April  18, 1832,  c.  130,  giTe,  01  lath  city 
^  A'etD  York,  under  contracts  written  or  by  parol,  between  the  owner  and  bnildn,  ■ 
lien  OD  tbe  moneys  due  from  the  owner  to  the  contractor  for  the  same.  This  privi- 
lege does  tiot  extend  to  the  master  builder  or  contractor.  He  must  rely  on  his  con. 
tract  with  the  owner  of  the  ground.  The  New  York  statutes  are  remedial  only  to 
tbe  creditors  of  the  original  contractors.  22  Weud.  396.  The  lien  by  the  New  York 
act  of  April  20,  1844,  c  220,  is  extended  to  peimns  under  a  contract  with  the  owner 
or  his  agent,  who  shall  perform  labor  or  famish  materials  npon  any  building  or  lot 
■a  At  dig.  The  lien  to  be  upon  the  building  and  lot,  and  the  mode  of  relief  is  pre- 
scribed ;  and  by  the  act  of  May  7, 1B44,  c  80G,  the  same  proTision  Is  extended  to  the 
several  cities,  and  to  some  specified  villages  Am^ioal  tit  Uate.  So  also  In  South 
Carolina,  the  lien  does  not  extend  to  subcontractors,  who  undertake  a  part  of  the 
work  from  the  original  undertaker.  1  H'M.  4S1.  So,  In  Canada,  a  niaion  has  a 
spedal  privll^e  in  the  nature  of  a  mortgage,  upon  bnildings  erected  fay  him,  and  for 
repairs,  and  lasting  for  a  year  and  a  day.  Jourdain  n.  Miville,  Stnsrt  (Lower  Canada  )i 
268.  The  statute  of  Pennsylvania,  of  leth  June,  ISSfl,  gives  a  pmceeding  in  rcn,  and 
the  bnilding  itself  Is  regarded  as  the  principal  debtor,  and  (he  gronnd  m  only  to 
appurtenance  to  it,  and  sold  with  iL  Blckel  r.  James,  7  Watts,  9 ;  Pnrdon's  IHg. 
663.    In  the  case  of  an  nnflnished  house  sold,  and  a  mortgage  taken  tram  the  pur- 
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(2.)  On  QiMdt  fimnd.  —  If  goods  come  to  the  pcBseaoiK  of  a 
penon  by  fioding,  and  be  bas  been  at  taoi^ile  and  <  ■  jm  hm 
*1t86  aboDt  tfaem,  be  bas  a  'lien  opon  tbe  goods  Ear  a  wpe»- 
sation  in  one  case  cmlj,  and  that  is  tbe  caae  of  gwids  Vim. 
at  sea,  and  it  is  a  lien  toft  salv^e.  (a)  Hiis  lien  u  diettted  In- 
princtples  of  connnercial  necessitj,  and  it  is  tliongiit  to  ctaad 
npOD  pecoUar  groands  of  maritiine  policy.  (6)  It  does  not  vp^ 
to  cases  of  findii^  upon  land ;  and  ttiongb  the  takn^  ore  %£ 
property  found  for  the  owner  be  a  meritorioos  act,  and  one  wlnek 
mAy  entitle  the  party  to  a  reasonable  recompense,  to  be  icumnied 
in  an  action  of  assnmpsit,  it  bas  been  adjudged  (/)  not  to  gn«  a 
lien  in  favor  of  the  finder ;  and  be  is  bound  to  deliver  iqi  tfae 
diattel  npon  demand,  tod  may  tben  recor  to  bis  scfiim  for  a  a^a- 
penaation.  If  the  mle  was  otherwise,  says  C.  i.  Eyre,  ill  <*fPgTwJ 
persons  might  turn  boats  and  vessels  adrift,  in  order  tliat  Aey 
might  be  paid  for  finding  them ;  and  it  is  best  to  put  them  to  tte 
burden  of  making  ont  the  quantom  of  their  recompense  to  tfae 
satisfaction  of  a  jury.  The  statute  of  New  York  (jt^  grvoa  to 
tbe  person  who  takes  up  strayed  cattle  tbe  right  to  demand  a  rea- 
.  sooable  charge  for  keeping  tbem ;  and,  independaDt  of  tlot  provi- 
won,  there  ia  no  lien  upon  goods  found.^ 

cbMer,  who  afterwmid*  irent  on  and  flniihrd  tbe  Ikmm,  the  laaletfal  hib  «to 
flnUbcd  the  houe  snd  famiihed  the  maieriali  were  bdd  entitled  to  ptiwlly  ef  f^' 
nKBt  orer  the  moRgrngBe.  2  SerK-  4  B.  13&  The  meduaic'i  Ins,  vaia  the  ad  d 
PcDDijlruiim  of  1S06,  wu  oa  Hat  boildiog,  withonl  Tegard  to  tte  oeiwi.  sai a itfc 
imder  it  wonld  cany  tbe  right  ot  therenuiiidenino,ai>dreT«Rica<TBad  teoa^.  BM 
the  act  <rf  18M  conllned  tbe  aale  luideT  tbe  inechaiuc'i  lien  to  the  titk  TtttcA  i*  Ik* 
penon  in  posKaaioD  at  the  time  tlte  building  wa>  seeted.  O'Coono'  *.  TTaiii. 
4WBttaAS.223.  See  rorther,  HillLud'i  Abridgm«nt  of  die  Anwrican  Law  of  SmI 
Fn^iertj,  L  861-391,  where  the  lawi  and  deciiioni  in  the  irTeral  •talee  rtaftcBBf  lia 
liai  of  raeclianica  are  fully  collected  and  ftaled  ;  and  I  take  tliii  ooeoion  to  obaorc 
that  tlu*  laat  work  ia  aoe  of  great  labor  and  intrinaic  Talae.  Tbe  Hew  Toik  kw  ii 
deemed  intnfBcient  to  aatiaf;  oontcacton  and  fnmiahai  of  mateiiala ;  and  ibej  an 
iliaiimH  to  bare  it  mone eztenoTe  and  efflooit,  and  to  lavieut  the  tnnafer  of  the 
[BPtwrtjiuitD  their  daiwa  aw  aecBfJ,  and  that  Ifae  law  be  made  to  ^^^teaflpam 
of  the  Kate. 

{a]  Hartford  p.  JoDca,  2  8alk.BH;  1  Ld.Ba7m.8n,  ■.  o.;  HamStoa  b.  Davit, 
6  BniT.  2733 ;  Baring  *,  Dajr,  8  Ea«^  67. 

{b)  Starr,  J.,  3  Haaon,  88.  (e)  IfldMban  a.  ChapBMO.  S  H.  BL  2M. 

(d)  Lawi  of  New  Ttn^  bsm.  90i  c.  2. 

1  Ito  genenl  nde  appBea  to  tavoloB-  tite  doMda  v&t  denaaded,  bat  aat 
tarj  depoahattM.  llierhBTCiMBen.biit  aflenraid.  ^ratoii  *.  Ifcale,  13  Orkj, 
are  oaOltad  lo  iiiMilliia  for  itoitag    HI    Bat  If  Oe  loaer  of  a  chattd  offer  a 
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(8-)  Gen&ral  Lien.  —  A  geoer^I  lien  lor  a  balaDoe  ^f  ac<K>untd 
ia  fouuded  on  custom,  aad  is  not  favored ;  and  it  requireg  strong 
evidence  of  a  settled  and  uniform  usage,  or  of  a  paitioular  niode 
of  dealing  between  the  parties  to  establish  it.  General  liena  are 
looked  at  vith  jealousy,  because  tbey  encroach  upon  the  common 
lav,  and  destroy  the  equal  distribution  of  the  debtor's  estate 
amoug  hia  creditors,  (e)  But,  by  the  custom  of  the  trade, 
an  ^eut  may  have  a  lien  upon  the  *  property  of  his  em*  *  687 
ployer,  intrusted  to  him  in  the  course  of  that  trade,  pot 
only  in  respect  to  the  mau^ement  of  that  property,  but  for  his 
general  balance  of  accounts.  The  usage  of  any  trade  sofficient  to 
establish  a  general  lien,  must,  however,  have  been  so  uniform  and 
notorious,  as  to  warrant  the  inference  that  the  party  against  whopa 
the  right  is  claimed  had  knowledge  of  it.  (a)  This  general  lien 
may  also  he  created  by  express  i^reement ;  as,  where  one  or  more 
persons  give  notice  that  they  will  not  receive  any  property  for  the 
puiposea  of  their  trade  or  buBiness,  except  on  condition  tbat  they 
ehall  have  a  lien  upon  it,  not  only  in  respect  to  the  chaises  aris- 
ing on  the  particular  goods,  but  for  the  general  balance  of  their 
account.  All  persons  who  afterwards  deal  with  them,  with  the 
knowledge  of  such  notice,  will  be  deemed  to  have  acceded  to  tbat 
f^reement.  This  was  the  rule  laid  down  by  the  Court  of  K.  B., 
in  JBRrhnan  v.  Shaveroga;  (&)  but  the  judges  in  that  case  declared 
that  the  notice  would  not  avail  in  the  case  of  persons  who,  like 
common  carriers  and  innkeepers,  were  under  a  legal  obligation  to 
accept  employment  in  the  business  they  assume,  for  a  reasonable 
price,  to  be  tendered  to  them,  and  who  bad  no  right  to  imppse 
any  unreasonable  terms  and  conditions  upon  their  employers,  or 
to  refuse  to  serve  them.  The  same  intimation,  tbat  a  common 
carrier  could  not  create  any  general  lien  as  ag^nst  the  person  who 
entployed  him,  by  means  of  notice,  was  given  by  the  judges  in 
Oppenheim  v.  Sutteil;  (c)  but  a  contrary  doctrine  was  strongly 
implied  in  the  subsequent  case  of  Au«^ortA  v.  Sadfield  ;  (fl)  and 


(<)  BuUorth  V.  Badfleld,  B  But,  619;  . 

>.c.T  Bwt,S24;Ble^ei]i>. 

4  C«rr.  «  P.  162. 

(a)  Books,  J.,  3  Bo«.  &  P.  ax 

(«)  e  T.  B.  14. 

(c)  8  Bo*.  »  P.  42. 

(<0  7  EMt,  224. 

eertkln  lum  u  ■  ivwttri  to  him  wbo  will  PrMlon   v.  Nekle,  npn;   Onmiidiigi  t. 

rettore  ibe  propertj,  k  lien  b  thereby  Omui,  62  Pran.  St  484;  WUkoi  «.  G117- 

creited  to  the  extent  of  the  reward  to  toD,  8  GUI,  818 ;  B«ket  v.  Ho«g,  7  Barb. 

offered.    Weotwonh  v.  Day,  3  Met.  863 ;  118 ;  8  Bub.  303. 
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the  court  ID  that  case,  while  they  condemned  the  injoiftice  and 
policy  of  these  general  liens,  seemed  to  admit  that  a  common 
carrier  might  establish  such  a  right  against  his  employer,  by  show- 
ing a  clear  and  notorious  usage,  or  a  positive  agreement. 
*  688  It  was  again  stated  as  a  questionable  *  point  in  Wriffht  v. 
Bnell,  (a)  whether  such  a  general  tien  could  exist  as  be- 
tween the  owner  of  the  goods  and  the  carrier,  and  the  claim  was 
intimated  to  be  unjust.  It  must,  therefore,  be  considered  a  point 
still  remaining  to  be  settled  by  judicial  decision. 

(4.)  Potteuion  decenary.  —  PosseBslon,  actual  or  constroctive, 
of  the  goods,  is  necessary  to  create  the  lien ;  and  the  right  does 
not  extend  to  debts  which  accrued  before  the  character  of  factor 
commeuced  ;  (A)  nor  where  the  goods  of  the  principal  do  not,  in 
fact,  come  to  the  Actor's  hands,  even  though  he  may  have  ac- 
cepted hills  upon  the  faith  of  the  consigument,  and  paid  part  of 
the  freight,  (r)  ^  And  though  there  is  possession,  a  lien  caunot 
he  acquired  where  the  party  came  to  that  possession  wrong- 
fully, (d)  This  would  be  as  repugnant  to  justice  and  policy  as  it 
would  be  to  ^low  one  tort  to  be  set  off  ^aiust  another.  The 
right  of  lien  is  also  to  he  deemed  waived,  when  the  party  enters 

(a)  6  B.  &  Aid.  sea  {b)  Houghton  v.  Matthew*.  S  Bo«.  &  P.  Ufi. 

(c)  Kinloch  v.  Craig,  3  T.  R,  110,  78a 

(if)  Lempriere  v.  Puley,  2  T.  B.  486;  Ukddea  v.  Kemp«ter,  1  Camp.  13 ;  Stw? 
on  Agency,  {  861. 

'  Bank  of  Rocbe«t«Te.JoDe*,4CoinBt.  n.  1);  and  the  rale  doe«  not  stand  on  the 

407 1  Lewi*  p.  Gal^a  k  Ch!c.  U.  R.  R.,  effect  of  a  bill  of  lading  a*  leprewnting 

40   m.   381 ;    Slrahom  v.   Union   Stock  the  goods,  bat  •eemingly  on  the  fador'B 

Yard  A  T.  Co.,  43  HI.  424.    But  if  the  having  acquired  poueuloa  in  hi*  on 

particalar  good*  hare  been  let  apart  in  right,  the  holder  of  the  good*  having 

tlw  twnd*  of  a  third  penoo  who  has  rni-  become  hii  Bervant    Samner  ■.  Hamlet 

dertaken  to  deliver  them  to  the  coniignee,  Bryan*  v.  Nii,  lapra,-   Winter  v.  Cob. 

and  it  appear*  from  the  evidence  that  it  8  8eld.(T  N.T.)288,294.   Seentshngfa*. 

wai  the  intention  of  tlie  consignor  to  vett  Wlman,  &  Seld.  {i  S.  Y.)  MS.     See  abo 

a  general  or  •pedal  property  in  the  coo-  681.D.  l,(a);  492,n.l,  (o).    Bntinaome 

ilgnee,  and  the  latter  hat  advanced  or  ao-  of  the  American  caaea  the  tranaactioa 

CPpted  on  the  faith  of  that  arrangement,  seenu  to  be  pat  upon  the  tame  footing  la 

ho  ha*  a  light  in  the  good*.     Sumner  an  ab»olnte  «ale  to  a  bima  Juk  potcliaacr, 

|i.  Hamlet,  12  Pick.  76 ;  Bryan*  v.  Nii,  ao  far  a*  respect*  the  vmting  tt  tbe  titl* 

4  H.  *  W,  776,  709;  Neamith  p.  Dyeing,  intended  to  be  created.    See  Neamitt*. 

lllMohlng,  &c.  Ca,  1  Cnrti*,  130,  136 ;  Dyeing  Co.,  Bank  of  Rocheater  v.  Joms. 

Ilavb  II,  Bradley,  38  Vt.  118.    According  niprai    Gibaou  n.  Steven*,  8  Bow.  38^ 

til  th*  Kngilih  case*,  the  factor  in  luch  400. 
ulnuiiMtanoM  1*  not  a  pawnee  {okU,  6S&, 
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into  a  special  agreemeat  inconsistent  with  the  existence  of  the 
lien,  or  from  which  a  waiver  of  it  may  fairly  be  inferred  ;  as, 
when  he  givea  credit  by  extending  the  time  of  payment,  or  takes 
distinct  and  independent  security  for  the  payment  The  party 
shows,  by  snch  acts,  that  he  relies,  in  the  one  case,  on  the  per- 
sonal credit  of  his  employer ;  and,  in  the  other,  that  he  intends 
the  security  to  he  a  substitution  for  the  lieu ;  and  it  would  be 
inconvenient  that  the  lien  should  be  extended  to  the  period  to 
which  the  security  had  to  run.  This  was  the  doctrine  sustained 
in  Oilman  v.  Brown,  («)  in  respect  to  the  vendor's  right  of  lien 
against  the  vendee,  and  the  principle  equally  applies  to  other 
oases ;  and  it  was  also  explicitly  declared  by  Lord  Eldon, 
in  Cowellv.  Simpton.  (^f)  "The  lien  is  destroyed  when  •639 
a  &ctor  makes  au  express  stipulation  on  receiving  the 
goods,  to  pay  over  the  proceeds,  (a) '  So,  if  the  party  comes 
to  the  possession  of  goods  without  due  authority,  he  cannot  set 
up  a  lien  against  the  true  owner ;  as  if  a  servant  delivera  a  chattel 
to  a  tradesman  without  authority  ;  or  a  factor,  having  authority 
to  sell,  pledges  the  goods  of  his  principal.  (&) 

(<)  1  H»oD,  191. 

(/)  16  Yea.  'JT6,  Mr.  Hetcalf,  In  hU  neat  and  KCcarmte  dtgeat  of  ths  cue*  on  the 
doctrine  of  lien  contaiDed  in  a  note  to  hii  edition  of  Yelr.  67,  a,  (hoin,  by  case*  aa 
ancient  u  the  Tear  Bookt,  6  Edw.  IV.  2,  20,  and  IT  Edv.  IV.  1,  tbat  the  lien  la 
extinguiibed  b;  a  postponement  of  credit  to  a  futnre  daj. 

(a)  Walker  t>.  Birxib,  S  T.  R.  268. 

(i)  Daabignr  v.  DuTal,  S  T.  R.  604 ;  Hiacoz  v.  Greenirood,  4  Esp.  174 ;  M'Com- 
bie  0.  DaTlei,  7  East,  G.  Tbe  lien  wai  held  to  conttnne  under  an  agreement  that  it 
ihoald  continue  until  payment,  though  tbe  boardi  on  which  the  lien  attached  were 

>  Other  caiet  showing  that  a  lien  majr  v.  Hondel,  28  L.  J.  h.  s.  Ex.  808  i  6  H.  &  N. 

be  ooBled  b;  Bpecial  agreement  or  bj  e«-  Am.  ed.  B31, 

toppel,  are  Bock  v.  Oorriuen,  2  De  G.,  F.  The  next  atatenient  of  the  te«t  appliea 

4  J.  434, 447 ;  Macnee  v.  Ooni,  L.  R.  4  Eq,  eren  to  common  carriera,  where  the  goodi 

3ie,  H2& ;   PeanoD  d.  Dawaon,  EL,  BL  &  are  deliTered  to  them,  although  the;  hare 

KI.  448.    [See  Ex  parte  Willonghbr,  Ifl  performed theirBerviceiinnocentlr.  Fitch 

Ch.  D.   604;  Angni   b.   HcLacblan,  23  v.  Newbeny,  1  Doogl.  (Mich.)  1;   Rob- 

Ch.  D.  330.    See  alio  lit  n  Soelt,  6  Ch.  D.  Inion  o.  Baker,  6  Cuab.  137 ;  StCTena  ». 

106.]     SoitmaybewaiTedbjthepartj'g  Boston  &  Worcester  R.R^  8  Gray,  262; 

aetling  np  a  claim  to  tetaln  the  chattel  on  Clark  v.  Lowell  &  L«WT«nce  R.  R.,  0  Gray, 

a  different  gronnd  and  tCaUng  no  meo-  281.    (See,  aa  to  atatulory  lien,  Jacob*  r. 

tionof  thelien.    Weeks  i7.  Goode, e C.  B.  Enapp,60N.  H.  71.)  Bntcompara  Snead 

M.a.8«7;  Wintero.  Coit.S  Seli  (7N.T.)  p.  Watklns,  I  C.  B.  h.  s.  267;  Waugh  b. 

288,- 2W;  Dowi  v.  Morewood,  10  Barb.  Denham,  16  Ir.  Com.  I*w  B.  405,  406; 

183 ;  Meial  b.  Dearborn,  12  Gray,  3S6 ;  Manning  v.  RoUenbeok,  27  Wis.  202. 
Banna  v.  Phelps,  7  Ind.  21.    See  Ee'-ford 
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(5.)  Bight  to  hU.  —  Posfiession  is  not  onlj  essential  to  ^e 
oteation,  but  abw  to  the  oontinuance  of  tlie  lien  ;  and  when  tbe 
party  voluntarily  parte  with  the  poBseaaioD  of  the  property  upon 
which  the  lien  haa  attached,  he  ia  devested  of  his  lien.  If  tbe 
lien  was  to  follow  the  goods  after  they  had  been  sold  or  deliv- 
ered, the  incumbrance  would  beoome  excessively  inconvenient  to 
the  freedom  of  trade  and  the  safety  of  purchasers,  (c)  But  if 
the  assignment  or  delivery  to  a  third  person  be  merely  for  the 
benefit  of  the  factor,  or  by  way  of  pledge  or  security  to  the 
extent  of  tbe  factor's  lien,  and  with  notice  of  the  lien,  it  ia  in 
effect  a  continuance  of  the  Actor's  possession,  and  the  lien  ia 
retamed.  ((2)  Nor  is  it  universally  true,  that  the  actual  delivery 
of  part  of  the  goods  sold  on  an  entire  contract  is  equivalent  to 
the  actual  delivery  of  the  whole.  It  will  depend  upon  the  terms 
of  the  contract,  and  the  intention  of  the  parties ;  and  whenever 
the  property  in  tbe  part  of  the  goods  not  delivered  does 

*  640    not  *  pass  to  the  vendee,  the  vendor's  right  of  lien  for  the 

whole  price  is  of  course  preserved  on  tbe  part  retained,  (a) 

A  factor  has  not  only  a  particular  lieu  upon  tbe  goods  of  his 

principal  in  his  possession,  for  the  charges  arising  on  account  of 

tbem,  (i)  but  he  has  a  general  lien  for  Uie  balance  of  his  general 

mnoTtd  to  gTonnd  procured  for  tbst  purpoae  b;  the  owner.    Wheeler  r.  HTkrUad, 

10  Wend.  818. 

(e)  Jones  V.  Veule,  8tr.  CM ;  Bireet  v.  Pjm,  1  Eut,  4. 

(cf)  M'Combie  k.  Daries,  7  E&aC,  5;  Urqahart  v.  Mirer,  4  Johm.  lOS ;  Ganaeford 
0. Dntillet,  18  Martin  (La.).  [1  "■  »]  28* ;  I^aah  e.  Mosher,  19  Wend.  431. 

(a)  Blake  t>.  Nicholson.  3  Mania  &  8.  107 ;  WHde,  J.,  In  Parki  v.  Hall,  a  Pick.  SIS. 
Th«  mle  li  the  BBine  where  a  warehoaaeman  deltren  from  time  to  time  portioni  of 
the  goods  stored  in  hii  warehouse,  without  the  storage  being  paid.  He  ha*  a  lien 
npon  a  portion  left  for  the  storage  of  the  whole.     Schmidt  v.  Blood,  0  Wend.  268. 

(6)  A  consignee  or  factor  faaa  a  charge  on  the  goode  and  on  the  grots  proceeds  of 
the  goods,  not  only  for  h!s  commissions,  but  for  all  tnch  expenses  as  a  prudent  man 
would  hare  fonnd  necessary,  tn  snch  a  case,  in  the  discreet  management  of  hb  own 
affairs.  CoUeyo.  Merrill,  9 Oreenl.  60.  Hemaysellthegoodsaccordingtothegeneral 
Osage,  and  reimburse  hlroself  for  his  adrances  and  Itabiiities.  Brander  e.  Phillips,  IB 
Peters,  129.  Wennderstand  the  tme  doctrine  to  be,  says  Mr.  Joitice  Story  (Stoiy on 
\gasef,  93,  n.  2d  ed.  [{  74,  o.]},  that  when  an  assignment  is  made  to  a  ^etar  for 
•ale,  tbe  consignor  has  a  right  gaoentlly  to  ooDd^)!  the  ««le  thereof,  accordli^  to  his 
own  pleasure,  from  time  to  time,  if  no  adrancei  hare  been  made  or  responailuUtiea 
iDCurred  on  acconnt  thereof,  and  the  factor  la  bound  to  obey  bh  order.  Bnt  if  the 
factor  make*  adranoe*  or  Incars  reapoasitulitiea  on  account  of  the  aaa^mneot  by 
which  he  acquire*  a  tpedal  property  therein,  he  has  a  right  to  sell  n  mocti  of  tba 
c(xiBign[or]'s  property  a«  may  be  neceaaary  to  relmbitrM  inch  adTaooaa,  or  meet 
such  UabiUtiet,  If  there  be  no  agreament  which  affects  the  rl^t.    Brown  v.  H'Gnui, 

11  Petera,  479 ;  Parkw  v.  Brancker,  22  Pick.  40,  a.  p. 
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account,  arising  io  the  course  of  dcslinga  between  him  and  his 
principal ;  and  this  lien  extends  to  all  the  goods  of  the  principal 
in  bis  hands  in  the  oharactet  of  Aiotor.  (c)  The  factor  has  a 
lien,  also,  on  the  prioe  of  the  goods  which  he  has  sold  as  factoi,' 
thougl)  he  has  parted  with  the  poaaeasion  of  the  goods ;  and  he 
may  enforce  payment  from  the  buyer  to  himself,  in  opposition 
to  his  principaL  (d)  This  rule  applies  when  he  becomes  surety 
for  hia  principal,  or  selLi  under  a  del  credere  commission,  or  is  in 
advance  for  the  goods  by  actual  payment,  (e) 

(6.)  Lien  of  Atti>mej/.  —  Attorneys  and  solicitors,  as  well  as 
factors,  have  a  general  lien  upon  the  papers  of  their  clients  in 
their  possession,  for  the  balance  of  their  {nrofessional  accounts  ; 
but  the  lien  is  liable  to  be  waived  or  devested,  as  to  papers 
received  under  a  special  agreement  or  trust,  where  they  take 
security  from  their  clients.  (/}      The  solicitor  or  attorney  has 

(c)  Eruger  v.  Wilcox,  Amb.  362 ;  Lord  Maiufield,  in  Godln  t>.  London  Au.  Co., 
1  Burr.  4M ;  Lord  Ecayon,  In  8  T.  R.  263 ;  Chunbre,  i.,  8  Bm.  4  P.  480 ;  Enapp 
V.  Alvord,  10  Patge,  306.  In  Bunett  c.  Brandio.  6  Uum.  A  Gr.  830,  the  buken' 
lien  wu  well  diKuued,  and  it  niu  adjudged  tbat  banker*  have  a  general  Hen  on  tbe 
■ecnritles  of  their  ciutomen,  which  come  to  their  poiseuion  as  banken,  in  the  way 
of  their  biuineai,  for  their  general  balance.  Exchequer  Ulli  paw  hj  dellTerf  to  the 
ivnajida  holder  forTalnei  and  [if?]  they  and  ordinarf  blU)  and  note*  payable  to 
bearer  and  [are?]  placed  In  the  hand*  of  a  banker  to  be  recelTed,  [and  1]  if  the  banker 
li  a  creditor  on  a  general  balance,  and  bcmajida  receirei  the  paper  u  tbe  property  of 
the  ciutomer,  he  1*  entitled  to  hit  lien,  unleH  there  be  icme  agreement,  ezpreu  or 
Implied,  affecting  tbe  right  of  lien.  In  IiOBiclana,  a  faotor  or  comminion  merchant 
baa  no  lien  orer  an  attaching  creditor  for  a  general  balance  of  account;  hia  Uenb 
cooflned  to  tpedflc  adrancee  on  conEignnientB.  Gmj  v.  Bledtoe,  IS  La.  489.  Wben- 
eTer  the  relation  of  principal  and  factor  ezltta,  tho  rl^t  of  lim  attache*  te  ncdk 
all  adTaneea  made  or  UahilitieB  incurred  in  the  coune  of  hii  bniineM  faj  the  factor, 
and  tbe  doctrine  of  Um  maj  be  enforced,  as  well  bj  a  pwchaaing  a*  fa;  a  Hlllng 
factor.    Bryce  r.  Brooka,  38  Wend.  SST. 

(,i)  Brander  v.  PhiUips.  18  Petera,  120. 

(()  Drinkwaier  v.  Ooodwin,  Cowp.  361 ;  Chambre,  J.,  8  Boa.  «  P.  480 ;  HodHO 
V.  Granger,  6  B.  &  Aid.  37.  Where  a  factor  fodoTM*  bilk  for  hia  principal,  hii  lia- 
billtj,  with  a  reaeonable  appreherHioo  of  danger,  give*  hin  a  lien  on  other  billa  In 
hti  bandi  belonging  to  bis  principal,  t«  meet  the  event  of  hti  indonemenL  Hodgion 
e.  Pajion,  S  Harr.  k  3.  8S9.  Bnt  a  factor  who  remita  a  bill  to  hia  principal  in  paj- 
ment  of  gooda  aold  on  hi*  account,  and  indorsee  the  bill,  doea  not  become  penonally 
reaponalbie,  if  he  receiTet  no  consideration  for  goaranteeing,  and  doea  not  azprHaljr 
nndertake  to  do  ao.  Sharp  v.  EmmeW  6  Wharton,  388.  The  modem  oaaei  haTo 
relaxed  the  seTerity  of  the  old  mie. 

</}  Lord  Mansfield,  Dong.  101 ;  Montagu  on  Uen,  32,  60;  Ex  parte  Sterling,  IS 
Tea.368;  Cowelli>.BimpBon.ib.37G;  £k  ^xirK  Netbltt,3  Scb.&Lef.  279;  Sterenswi 
v.  Blakelock,  1  MaiUe  «  S.  686 ;  Dennett  v.  CnCte,  11  N.  H.  188. 

>  Tail  SI  Dnrant,  7  Allen,  MS.    Aa  to  tbe  next  atateiDMit  in  the  text,  aae  636,1).  L 
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*  641    two  kinds  of  lieo,  *  for  bis  costs ;  one  on  the  funds  recoT- 

eted,  and  the  other  on  tlie  papers  in  his  hands,  (a)  The 
client  cannot  get  back  the  papera  without  paying  what  is  due 
(whatever  becomes  of  the  suit),  not  only  in  respect  of  that 
business  for  which  the  papers  were  used,  but  for  other  business 
done  by  him  in  his  professional  character,  (i)  The  attorney's 
lien  for  costs  extends  to  jadgments  recovered  by  him  ;  and  yet  a 
bona  fide  Bettlement  or  payment  by  the  debtor,  before  notice  of 
the  lien,  will  prevail  against  it ;  and  the  attorney's  lien  upon  a 
judgment  yields  to  the  debtor's  equitable  right  of  set  off.  (c) 
We  follow,  in  New  York,  the  rule  of  the  English  Court  of  Chan- 
cery, and  of  the  Court  of  0.  B. ;  and  consider  the  lien  as  subject 
to  all  the  equities  that  may  attach  on  the  fund,  and  as  extending 
only  to  the  clear  balance  resulting  from  the  equity  between  the 
parties.  ((2)  y^  Dyers  have  likewise  a  lien  on  the  goods  sent  to 
them  to  dye,  for  the  balance  of  a  general  account,  (e)  A  banker, 
like  an  attorney,  has  also  a  lien  on  all  the  paper  securities  which 
come  to  bis  hands,  for  the  general  balance  of  his  account,  sub- 
ject equally  to  be  controlled  by  special  circumstances.  (/)  The 
same  thing  may  be  said  of  an  insurance  broker ;  and  his  lien 
exists  upon  the  policy  of  iusurance,  even  though  the  consignor 
should  assign  the  interest  covered  by  the  policy,  for  the  assignee 

(a)  Then  ii  &  distinction  between  a  lien  on  paper*  and  one  on  aoatja  re- 
coTered.  The  latter  lien  ii  oolj  on  tbe  mooej'*  recoTered  in  the  particular  caae, 
and  doei  not  extend  to  any  general  balance  doe  blm  for  profenlonal  lerrice*  In 
other  CB«e«.    Pope  v-  ATmitrong,  8  8m.  t  M,  Sll.    [See  In  re  PaKhal,  10  WalL 

4as.| 

(b)  Sir  Thomai  Flamer,  2  Jac.  Jb  Walk.  218.  An  attorney  may,  upon  reaMnaUe 
eanae  and  reasonable  notice,  abandon  the  conduct  of  a  suit,  and  still  recoTer  his  cosia 
tor  tlie  period  daring  which  he  was  employed.  Rowton  v.  E^le,  1  Uo.  &  MaL  686 ; 
Vansandau  v.  Browne,  9  Bbg.  402 ;  Hoby  n.  Built,  3  B.  &  Ad.  360. 

(c)  Vanghan  v.  DaTles,  2  H.  Bl.  4M. 

(d)  Porter  n.  Lane,  6  Johns.  S67;  Mohawk  Bank  d.  Bdrowb,  6  Johns.  Ch.  SIT. 
Thii  lien,  except  as  to  costs,  doe*  not  extend  to  the  client's  money  or  damages 
recorcred,  hefort  the  $ame  a  in  lit  pottatiam  »/  [Im  oUarmg.  St.  John  b.  Diafendorf ,  IX 
Wend.  261. 

(e)  SavlU  P.  Barchard.  4  Eep.  6S. 

(/)  Davii  r.  Bowser,  6  T.  R.  488 ;  Jonrdalne  t.  Leferre,  1  Eap.  06. 

yi  As  to  the  nature   and  extent  of  Ington,  16  W.  Ta.  STB;   Pnirer  e.   Har- 

tlie  lien  of  an  attorney  on  a  Judgment  ris,  62  N.  T.  78;  NichoU  e.  Pool,  89  DL 

recoTered  In   the  cause,  see   HortOD  e.  491 ;  Bmden  t>.  Ward,  42  N.  J.  L.  618 ; 

Champlin,  13  B.  t.  660;  Baokk  «.  Lad-  Martin  a.  HaningbHi,  67  HIm.  206. 
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would  take,  subject  to  the  lieu,  (g)  It  exista  to  cover  any  bal- 
ance due  upon  general  insurance  account,  though  not  as  to 
business  foreign  to  that  of  insurance.  (A)  If,  however,  the  insur- 
ance broker  be  employed  by  an  agent  of  the  principal,  and  with 
knowle^e  that  he  acted  as  agent,  the  broker  has  no  lien  upon 
the  policy  for  any  general  balance  that  may  be  due  to  him 
from  the  agent,  (t)  It  was  •  also  decided  by  Lord  Ken-  •  642 
yon,  in  Naylor  v.  MangUt,  (ti)  and  afterwards  recognized 
as  settled  law,  (&)  that  a  wharfinger  bad  not  only  a  lien  on  goods 
deposited  at  his  vbarf,  for  the  money  due  for  the  wharfage  of 
those  particular  goods,  but  that  he  was  aluo  entitled,  by  the  gen- 
eral usE^e  of  his  trade,  to  retain  them  for  the  geueral  balance  of 
his  account  due  from  the  owner,  (c) 

But  it  would  be  inconsistent  with  my  genei'al  purpose  to  pnrstie 
more  minutely  the  distinctions  that  abound  in  this  doctrine  of 
lien ;  and  I  will  conclude  with  obserriug,  that  a  lien  is,  in  many 
cases,  like  a  distress  at  common  law,  and  gives  the  party  detain- 
ing the  chattel  the  right  to  hold  it  as  a  pledge  or  aeourity  for  the 
debt,  but  not  to  sell  it.  It  was  once  said,  by  Popham,  C.  J.,  in 
the  Hostler's  case,  ((2)  that  an  innkeeper  might  have  the  horse  of 
hia  guest  apprmsed  and  sold,  after  he  had  eaten  as  much  aa  he 
was  worth.  But  this  was  a  mere  extrajudicial  dictum,  and  it 
was  contrary  to  the  law,  as  it  has  been  previously,  and  aa  it  has 
been  subsequently  adjudged,  (e)  ^    The  right  to  sell  in  such  a 

{g)  Godia  r.  London  Aunnuuw  Compuiy,  1  Borr.  489 ;  Wblteheftd  v.  Tkoghui. 
Cooke,  B.  L.  SIO. 

(A)  Storj  on  Ageucr,  mc.  879;  H'Eenzie  r.  NsTini,  23  He.  1S& 

(i)  Munu  V.  Hendenon,  1  Eut,  836 ;  [Bank  at  HetropolU  v.  New  England  Bank, 
6  Bow.  212  i  Fiiher  v.  Brown,  104  Max.  Hit.  See  further,  aa  to  the  general  lien  of 
bankers,  Brandao  v.  B»mett,  12  CL  &  Fin.  187] 

[a)  1  Eip.  100. 

{b]  Bpean  v.  Haillj,  S  Eip.  81 ;  Heath  and  Cluunbn.  JJ..  In  Bichardton  o.  Gou, 
3  Boa.  &  P.  119. 

(c)  The  wharfinger  ha«  eqnally  a  Vxa  on  a  veaiel  for  wharfage.  Johoaou  v.  The 
M'Donongh,  GUpin,  101. 

(<f)  TelT.  Be. 

(<}  Waldbrooke  v.  Griffin,  2  Rol.  Abr.  85,  A.  pi  6 ;  Hoore,  876 ;  Jooea  v.  Pearie, 
1  SU.  667 ;  Pothonler  r.  Dawaon,  1  Bolt,  N.  P.  383. 

1  Bight  U  »^{.  —  Facl9ri.  —  Th6itit\M    1U;   e  Jvr.   ir.  a.   1018;    [Mnltlner  v. 
eonflnoed  hj  Doane  v.  BniaeU,  8  Onf,     Florence,  S  Q.  B.  D.  484.]     Aa  to  the 
SS2  i    Fox   D.  McGregor,  11    Barb.  41 ;    right  of  a  pledgee  to  leU,  aee  681,  n.  1. 
Thame*  Iron  Work  Co.  c.  Patent  Derrick       But  It  moit  be  remembered  that  m  Eng- 
Co.,  1  Jobni.  &  H.  08;  S9L.  J.  n.  •.€]).    land  a  factor  who  has  adTancedmoDef  on 
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CUM  is  alloTed  b;  the  eustom  of  London,  but  not  by  the  general 
custom  of  the  realm.  I  presume  that  Batis&ctioD  of  a  lien  may 
be  etiforoed  by  a  bill  in  chaqoety ;  and  a  factor,  having  a  power 
to  sail,  has  the  means  of  payment  within  his  control ;  and  a  right 
to  sell  may,  in  special  oases,  be  implied  from  the  contract  between 
the  parties,  as  wher«  the  goods  are  deposited  to  secure  a  loan  of 
money,  (/)  or  where  a  factor  makes  advances  or  iaours  liahulities 
on  account  of  the  consignment  (^)  It  would  be  very  convenient 
to  allow  an  innkeeper  to  aell  the  chattel  without  suit,  in  like 
manner  as  a  pawnee  may  do,  in  a  case  of  palpable  default,  and  on 
reasonable  notice  to  redeem  j  for  the  expense  of  a  suit  in  equity 
by  an  inukeeper,  would,  in  most  instances,  more  than  exhaust 

the  value  of  the  pledge-  (A) 
'  648         *  4.  Of  tha  TormlnatloB  of  Aswaoy.  —  The  authority  of 

the  agent  may  terminate  in  Tarious  ways.     It  may  termi- 
nate with  the  death  of  the  agent ;  by  the  limitation  of  the  pover 

(/)  Fotboaier  «.  Dairioa,  1  Holt,  N.  F.  888. 

{S)  BrowD  V.  M'Grw.  11  Peten,  479. 

(k)  In  PeDiuj-lTtuiU,  by  statute,  in  IBOT.fainkMpera  have  a  lien  on  honei<IeliTa«d 
to  then  to  be  k^C  tn  theii  itabtea,  for  tbe  cxpenw  of  the  keeping;  and  ]/  t]>a 
ezpeiue  anwonti  to  S30,  and  U  not  paid  in  flfteen  daj*  after  demand,  the  innkeeper 
ma/  cauae  the  hone  or  honea  to  be  sold  at  public  «ale  for  hit  indemnity.  Fnrdon'i 
Dig.eOS. 

yoo^  ciwilsned  for  fale  b  not  a  pledgee,  pailvp*  evoi  more  brotdlj  laid  ioyn  iq 

686,  n.  1 ;   636,  n.  1.     It  ii  accordingly  Brown  b.  M'Ontn,  648,  n.  Ig),  tone,  640, 

lield  bi  EngUnd  that,  in  (he  abaenc*  of  q.  {b),  it  ^iproved  in  Feild  v.  Farrington, 

ezpreti  agreement  or  nuge,  a  factor  to  10  Wall.  141 ;  Whitney  v.  Wjumo,  H  Hd. 

whom  goodi  hare  been  contigned  gen-  ISl.    Some  of  tlie  ooortt  which  hold  the 

arally  for  ule,  and  who  ha«  laliiegDentlr  latter  *iev  deduce  from  it  the  conuqqence 

made  advancet  to  hit  principal  on  the  that  the  factor  miut  look  to  Uie  goodi  to 

credit  of  ti»e  goodi,  tiaa  no  right  to  tell  repay  hit  adraucei  In  the  flrat  place,  and 

tiaetn  contrary  to  the  orden  of  hi*  prin-  niuit  show  that  they  were  itunffldent  be- 

dpd,  althoagh  the  latter  neglects,  on  re-  fore  he  can  recoTer  agalnit  hli  ocmrignor 

quest,  to  pay  the  adTsncei,  and  although  personally.   Gihon  a.  Stanton,  tupra.    Bat 

the  tale  la  made  in  the  exercise  of  a  sound  other  cases  aiBnn  the  right  of  the  factor 

diw^retion.    Smarti'.  Sandan.GC. 8.896;  to  sue  for  his  advances  l>efore  the  goodt 

DeComasr.Pro>t,SHooi«,F.  C.v.i.  158.  are  sold,  in  the  absence  of  agreement  to 

But  the  contrary  is  affirmed,  prorlded  the  the  contrary,  if  he  has  waited  a  reatOD- 

prlncipal,  after  reasonable  notice,  fails  tn  able  time.    Dpham  v.  LefaToor,  11  Hetc. 

repay  the  adrancsi.    AnU,  627,  n.  (a) ;  tT4 ;  and  in  En^and  this  it  the  docbrina 

MArfleld  c.  Goodhue,  3  Comtt.  62 ;  B|ot  in  tlw  oate  of  a  iW  crtder*  factor.    Qnt- 

n.   Boicean,  ib.  78;    Gihon  v.   Stanton,  ham  v.  Ackrgyd,  10  Hue,  192:  19  Eog. 

6  Seld.  (0  N.  T.)  476, 4S1 ;  Blackmar  s.  J..k^.9H. 
TliomM,  28  N.  7.  67.    And  the  rule  ^f, 
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to  a  particular  period  of  time ;  by  ttia  execution  of  the  buBibeBB 
'which  the  agent  was  constitated  to  perform  ;  by  a  change  in  the 
state  or  condition  of  the  principal ;  by  his  ezpresa  revocation  o£ 
the  power ;  and  by  his  death. 

(1.)  By  Death  of  Agent.  —  The  agent's  trust  is  not  transferable, 
either  by  the  abt  of  the  party  or  by  operation  of  law.  It  termi- 
nates by  his  death ;  and  this  results,  of  course,  from  the  personnl 
natuM  of  the  trust  (a)  According  to  the  citU  law,  if  the  agent 
had  entered  upon  the  execution  of  the  trust  in  his  lifetime,  and 
loit  it  partially  exeeuted,  but  incomplete  at  his  death,  his  legal 
representatives  would  be  bound  to  go  on  and  comj^ete  it.  (i") 
Pothier  adopts  this  princifJe  as  just  and  reasonable ;  and  then 
6an  be  no  doubt  that  the  principal  will  be  bound  to  complete  a 
contract,  partly  performed  by  him  by  the  act  of  his  m^t,  by  a 
suit  at  law  or  in  eqnit^,  according  to  the  nature  of  the  case ;  bat 
the  representatives  of  the  ^ent  will  have  nothing  to  do  with  it, 
unless  the  business  be  in  such  a  situation  that  it  cannot  be  per> 
formed  without  their  intervention.  The  cases  stated  in  the  civil 
law,  and  by  Pothier,  were  between  the  principal  and  the  agent, 
and  not  between  a  third  person  and  the  representatives  of  the 
l^nt  dealing  in  the  character  of  agent.  Kor  can  Eiuthority 
given  for  private  purposes  to  two  persons  be  executed  by  the 
survivor,  unless  it  be  so  expressly  provided,  or  it  be  an  autJicoity 
coupled  with  an  interest  (c) 

(2.)  Revoeation.  —  A  power  of  attorney^  or  every  naked  author- 
ity, is,'in  general,  from  the  nature  of  it,  revocable  at  the  pleasure 
of  the  party  who  gave  it.  (d)  But  where  it  oonstitates 
part  of  a  security  for  money,  or  is  *  necessary  to  give  effect  •  644 
to  such  Becnrity,  or  where  it  is  given  for  a  valaable  con- 
sideration, it  is  not  revocable  hy  the  party  himself,  though  it  is 
necessarily  revoked  by  his  death,  (a)  In  the  case  of  a  lawful 
revocation  of  the  power  by  the  act  of  the  principal,  it  is  requisite 

(a)  Dig.  IT.  1. 27.  3 ;  Pothier,  Traill  dn  CoDtnt  de  Hudat,  n.  lOL 

(b)  Di«.  IT.  1.  U,  mnd  IT.  2.  40. 

|e)  Pothier,  Trilt^  do  ContnitdcMandat,n.1<n,10e:  CaLltt  118,1>,Hid181,b. 
Mr.  Justice  Story  (Comm.  onBi^Intenti,  147,  Sded.  H  202])  luggnts  that  the  power 
or  mandate  might  lurrlTe  u  ag^nit  a  lurriTlng  partner,  triiere  a  partneriblp  honw 
wu  the  mandatarr. 

(rf)  Vinyor-i  Ca»e,  9  Co.  81,  b. 

[a)  Walih  B.  Wliitcomb,  2  Eap.  fi66 ;  Lord  Eidon,  in  Bromley  v.  HolbUid,  7  Tel. 
38;  Hunt  B.  Rouimuiler,  8  Wheaton,  1T4:  Qatuien  r.  Morton,  10  B.  k  C.  TSl; 
aiMT  on  Agenor,  Sd  ed.  t  496;  ib.  on  Baibnenti,  161, 2d  ed. 
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th&t  notice  be  given  to  the  attorney ;  and  all  acts  bona  fide  done 
by  him  under  the  power,  prior  to  the  notice  of  the  revocation, 
are  binding  upon  the  principal,  (h')  Thia  rule  is  necessary  to 
prevent  imposition,  and  for  the  safety  of  the  party  dealing  with 
the  agent;  and  it  was  equally  a  rule  in  the  civil  law.  (c)  Even 
if  the  notice  had  reached  the  ^ent,  and  he  concealed  the  knowl- 
edge of  the  revocation  from  the  public,  and  the  circumstances 
attending  the  revocation  were  such  that  the  public  had  no  just 
ground  to  presume  a  revocation,  his  acts  done  under  his  former 
power  would  still  be  binding  npon  his  principal,  (cf)  He  can 
likewise,  according  to  Potbier,  conclude  a  transaction  which  was 
not  entire,  but  partly  executed  under  the  power  when  the  notice 
of  the  revocation  was  received,  and  bind  the  principal  by  t^ose 
acts  which  were  required  to  consummate  the  business.  The 
principal  may,  no  doubt,  be  compelled  to  act  in  such  a  case  and 
indemnify  the  agent,  (e)  but  it  seems  difficult  to  sustain  the  act 
of  the  E^ent  after  his  power  has  been  revoked,  for  he  becomes  a 
stranger  after  the  revocation  is  duly  announced. 

(i)  Pothler,  TraiU  det  ObUg.  n.  80;  BnUer,  J.,  Id  S*1M  v.  Field,  6  T.  R.  211 ; 
BowerUnk  n.  UorrU,  Wallace,  12S  j  Spencer  &  While  n.  Wllion,  i  Munf .  laO ; 
Hell«ti,  C.  J.,  Id  Harper  v.  Uttle,  2  Greenl.  14  ;  Code  at  LouUiana,  arU.  209fl,  2907; 
Hotchkin'a  Code  of  Georgia,  «M;  Beard  v.  Kirk,  11  N.  H.  8BT ;  United  SUtea 
v.  Jatvla,  Diitrlct  Court  of  Maine,  Feb.  1646,  N.  T.  Legal  Ohierrer  [It.  298],  for 
August,  IMS.  In  Ibla  Uut  case  the  defendant  wae  appointed  narj  agent,  to  hold 
his  office  during  pleasure,  for  a  tenn  not  exceeding  four  years,  and  he  was  remoTcd 
witiiout  cause,  and  without  previous  notice,  six  monthe  before  the  expiration  of  tbe 
four  years,  and  was  sued  on  Ids  bond  for  a  balance  of  scconnta.  He  had  hired  an 
office  and  a  clerk,  and  was  responsible  for  the  accmlug  rent  on  the  unexpired  qoarler 
and  for  the  clerk's  salary  for  an  unexpired  term.  It  was  held  that  the  defendant 
wa4  entitled,  by  way  of  set-off,  for  the  rent  and  the  clerk's  hire  seeming  after  his 
remoTal,  and  for  which  he  had  become  responsible-  It  was  declared  a*  a  sound  and 
settled  principle  In  respect  to  agency,  that  though  It  was  tcTocnbie,  or  might  be 
renounced  at  pleasure,  yet  If  reroked  without  juit  cause  and  without  reasonable 
notice,  by  either  party,  he  wonld  be  reaponiible  for  the  lois  resulting  from  contracu 
bona  Jidi  made  and  entered  Into  In  the  necessary  execution  of  the  trust,  before  notice, 
for  Mma  fxittU  mittttre  eaitilium  mm  I'a  aberva  injuriam,  and  this  principle  of  Jnstlco 
and  policy  applied  equally  between  the  gorerament  and  an  IndiTidnal,  and  between 
private  iadlTlduala.  This  doctrine,  so  Just  and  tme,  was  illuitrated  with  learaiog 
and  ability  by  Mr.  Justice  Ware,  the  district  judge. 

(e)  Dig.  17.  1.  16 ;  lb.  46.  S.  12. 2 ;  lb.  46.  a  82.  88.  84 ;  Domat,  1. 16.  8.  0. 

{d)  Harrison's  Case,  12  Mod.  846 ;  Fothlcr,  Traits  du  Contrat  de  Uandat,  n.  UI ; 
Salte  V.  Eleld.  B  T.  R.  S16,  Bnlier,  J. ;  Hacard  u.  Treadwell,  1  8tr.  600;  Horgui 
r.  aiell,  E  Blnney,  306. 

(s)  Dig.  17.1. 15;  1  Domat,b,  1,  til.  16,  aec.  4,art.  1;  Bnk.  Inst.  8.  W  40;  Story 
on  AgcDcy,  2d  ed.  {  468. 
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(3.)  Bankruptcy.  —  The  agent's  power  is  determined,  likewise, 
by  the  bankruptcy  of  hia  principal ;  (/)  but  this  does  not  extend 
to  an  anthoritf  to  do  a  mere  formal  act,  which  passes  no  interest, 
and  which  the  bankrupt  himself  might  have  been  com- 
pelled to  *  execute,  notwithstanding  his  bankruptcy,  (a)  *645 
Nor  will  the  bankruptcy  of  the  principal  affect  the  personal 
rights  of  the  i^nt,  or  hia  lien  upon  the  proceeds  of  a  remittance 
made  to  him  under  the  orders  of  his  principal  before  the  bank- 
foptcy,  but  received  afterwards.  (6}  If  the  principal  or  ^ent 
be  a/cme  aoh  when*  the  power  is  given,  it  is  determined,  like- 
wise, by  her  marriage  ;  for  the  ^ent,  after  the  marrit^e,  cannot 
bind  the  husband  without  his  authority,  and  the  acts  of  a  feme 
covert  might  prejudice  her  husband,  (tt)  Her  warrant  of  attorney 
to  confess  judgment  is  countermanded  by  her  marriage  befoie 
the  judgment  be  entered  up.  (if) 

(4.)  Lunacy.  —  The  authority  of  an  ^ent  may  be  revoked  by 
the  lunacy  of  the  principal;  but  the  better  opinion  would  seem 
to  be,  that  the  fact  of  the  existence  of  lunacy  must  have  been 
previoQsIy  established  by  inquisition,  before  it  could  control  the 
operation  of  the  power.'  Neither  the  agent  nor  third  persons 
dealing  with  him  under  the  power  have  any  certain  evidence 
short  of  finding  by  inquisition  of  the  state  of  the  mind  of  the 
principal ;  and  in  cases  of  partnerships,  it  would  at  least  require 
a  decree  in  chancery  to  dissolve  the  partnership  on  the  ground  of 
lunacy.  Insanity  does  not  operate  as  a  revocatioQ  of  a  power 
coupled  with  an  interest ;  nor  if  the  agent  acta  under  a  written 
power,  or  a  previously  acknowledged  authority,  and  the  insanity 
be  unknown  to  the  party,  (e) 

(/)  Hinnett  E>.  Fomtter,  4 TaunL  Ml;  Pukerp.  Smith,  16  EBrt,Se2;  Potfaier. 
Cootnt  de  Mandat,  Q.  120 ;  CivU  Code  of  LoiiUiui4,  mrt.  2906. 

(o)  Dijion  V.  Ewart,  S  Merir.  822.  (A)  Alley  v.  Battoa,  A  Carap.  S26. 

(e)  White  f.  Gifforf,  1  RoL  Abr.  331,  tit  Anthoritlei,  K.  pi.  4 ;  Anon.,  Wm.  Jonet, 
888 ;  Chunley  e>.  Winalanley,  6  Eut,  366. 

(rf)  Anon.,  1  Balk.  117. 899.  The  caK«  in  Salkeld  hare  been  diice  oremiled,  aod 
iDdgment  maj  in  caae  of  marriage  be  entered  up  tgalnat  hniband  and  wife.  1  Show. 
91;  Hartford  s.  UattbiKlT,  3  Chitty,  117:  8  Hoora&  Scott,  800;  Edbd  v.  CIsA, 
2Barr(Peim.),  284. 

(■)  Eoddletton'i  Ca«e,  etted  in  a  Ve«.  34;  I  Swanit.  G14,  n. ;  Sajer  n.  BeDoett, 
1  Cox,  107 ;  Walen  b.  Taylor,  3  Vee.  ft  B.  301 ;  Jonea  v.  Noy,  8  My.  ft  K.  126.  Tb« 
principle  in  the  Roman  law  was,  that  no  ralld  trauiactioD  whaletw  waa  destroyed 

■  Wallia  v.  Manhattan  Co.,  S  Hall,  4S6.  band's  inianity  on  the  power  of  hi*  wife 
See  140,  n.  1,  aa  to  the  effect  of  a  hot-     to  bind  Mt" 
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(5.)   J^ath  of  Principal.  —  The  authority  of  an  agent  deter- 
mines by  the  deatii  of  his  principal ;  and  a  joint  aathority 

*  646    to  two  pereons  terminates  by  the  *  d«ath  of  one  ot  Uiem. 

This  is  the  general  doctrine,  (a)  By  the  civil  lav,  and 
the  law  of  those  countries  which  have  adopted  the  civil  law,  tJie 
acts  of  an  agent,  done  bona  fide  a^ter  the  death  of  the  principal, 
and  before  Notice  of  hie  death,  are  valid  and  binding  on  his  rep- 
resentatives, (b)  But  this  equitable  principle  does  not  prevkil  in 
the  English  law ;  and  the  death  of  the  principal  is  an  instantane- 
ous and  absolute  revocation  of  the  antttority  of  the  f^ent,  unless 
the  power  be  coupled  with  an  interest,  (c)  ^    Even  a  warrant  of 


bj  rabtequMit  Inntcf.  Neqae  letUmeatum  recte  factum,  neque  allum  (Had  oego- 
tiain  recte  gestara,  poetea  faror  interreaieiM  pe)riinit  Init  2.  12.  1.  Lniucyli  co 
rcTOcation  of  m  power,  w  far  m  UiM  penoo*,  ignomat  of  Ifae  lunacy,  are  concvrned 
In  act*  done  under  the  power.     1  Bell's  Comm.  488 ;  Darii  v.  Lane,  10  N.  H.  16G. 

(•t  Utt.  MB.  68 ;  Co.  litt.  ib. ;  Moore,  01,  pi.  172 ;  Mitchell  v.  Eide*,  Prec.  in  Chan. 
126  i  Hunt  0.  Ronimanier,  8  Wheatoo,  201 ;  Ferin  tr.  Ajcmeoa,  3  Watti  &  S.  79 ; 
Pal07 on  AfcenCT,  117;  ComTm'i  I»k.  ttt.  AtMrnej,  C.  10,11;  Smw  k  Aldenaa, 
7  TannL  468. 

(b)  Init.  8.  27.  10;  Dig.  17.  1,  2S;  ib.  46.  S.  32;  Pothier,  Tnki  de*  Obli«.  n.  81; 
Pothier,  Traits  du  Contrat  de  Change,  part  1,  c  6,  lec  I&8;  Emertgon,  Traits  dea 
Alt.  iL  120;  1  Bell's  Comm.  on  the  Lairi  of  Scotland,  488;  Code  of  Lcraiifaoa,  art. 
8001.  If  A.  propom,  hy  letter  to  B.  (aaya  Fothi«,  In  hia  Traits  dn  ContMt  de 
Tente,  n.  S2],  to  bi^  hii  good*  for  a  certain  price,  and  A.  die*  before  the  letter 
rekcheaB.,  and  B.  on  the  receipt  of  theletter,  and  ignorant  of  the  death  of  A.,acceptB, 
jet  It  ]»  DO  contract,  for  the  will  of  A.  did  not  continue  to  the  time  ot  the  acceptance 
bj  B.  Het«  wa*  not  a  conconvnce  dl  willi  at  the  dme.  But  tf  B.  acted  In  ptr- 
•HBce  of  tlie  letter,  and  tent  6u)  goods,  the  reprcaontatlTei  of  A.  are  bound  to  eie- 
cnte  the  propoeal,  not  as  a  contract  of  sale,  but  under  an  implied  obligation  to 
indemnify,  according  to  the  rule  in  equity,  that  nena  ci  tjitriia  Jade  pragravari  debit. 
Ktfa  Mpm,  477.  ITie  conclusion  to  which  Pothier  aniTM  la  not  correct  but  be 
qnalifles  tite  misciiieTDai  cousequencM  of  his  doctrine  by  tlie  infusion  of  an  elanent 
of  equity.  A  difflcnlt  queition  arose  in  the  English  Court  of  Eicheqoer,  bi  Smont 
V.  Tiberry,  10  U.  t  W.  1.  The  family  of  A.  waa  auppUed  with  oeceraarki  ^sy  B,  and 
A.  went  abroad,  leayiug  his  wife  authority  to  contraot  with  B.,  and  died.  The  wife 
continued  to  be  supplied  with  goodt  by  B.,  before  inforowtion  of  the  hoaband's  death 
had  been  receired  by  ehher  party.  It  was  held  that  the  wife  wm  not  liable,  the 
rerocation  being  the  act  of  God,  the  being  entirely  blamrie**,  and  char^able  with 
no  ominlon,  and  acting  in  the  dknuMr  of  ogatt  only.  It  was  conceded.  In  the  lame 
caw,  that  the  execnton  of  the  botbaod  were  not  liable,  and  no  one  was  liaUe  on  the 
contract.  I  doubt  the  equity  of  Ma  dediloa,  and  I  think  It  might  not  unresKKiably 
hare  been  considered  that  tlie  wife,  acting  u  the  agent  of  her  husband,  and  obtalB- 
fng  credit  tn  that  character,  took  flie  conNquenow  of  Ihat  aMumpiion,  ratho'  tiian 
tite  tradeanMUi  with  whom  she  dealt. 

(e)  lla  Klog  V.  Cmponnton  of  Bedford  I^al,  0  Baat,  SES;  Wation  t.  Vkig, 

I  Dtath  ofPrituijxi.^  See  Campanari    Jacknun,  '8  HSm.'Vn.    tt  h  a  reroca- 
p.  Woodbnni,  15  C.  B.  400;  Hariett  v.    Hon,  at  leatt  In  thow  cnea  irtier«  thov 
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attorney  to  coQf«s8  judgment,  though  it  be  not  revocable 
by  the  *  act  of  the  party,  is  nevertheless  revoked  by  his  •  647 
death ;  and  aU  that  the  courts  can  do  is  to  permit  the 
creditor  to  enter  up  jadgment  as  of  the  preceding  term,  if  it  was 
prior  to  the  party's  death,  (a)     Such  a  power  is  not,  in  the  sense 
of  the  law,  a  power  coupled  with  an  interest,  (i) 

4C>inp.2T3;  Harper  v.  Little,  2  Ormnl.  14;  SUpoMii  r.  ThompaoD,  WUlea,  lOS,  n. ; 
Wyaae  i>.  Tbomu,  ib.  563;  Bergen  b.  Bennett,  1  Calnei'e  Cues,  1;  Bunt  b.  Eonit, 
2  Muon,  244 ;  Hunt  v.  Roiumaiiier,  8  WhetitoD,  174.  To  constitute  a  power  coupled 
with  an  internt,  tiiere  mmt  be  tn  interett  Id  the  thing  itself,  and  not  merely'  iu  tlw 
execution  of  the  power.  Ib.  A  naked  power,  without  »,ay  interest,  or  one  simpl/ 
collateral,  U  when  antliority  is  giren  to  ■  stranger  to  dispose  of  an  interest  in  which 
be  hath  no  estate  whatsoerer ;  but  if  he  has,  nnderthe  instrument  creating  the  power, 
a  present  or  future  interest  in  the  land,  then  the  power  relates  to  the  land,  and  is 
coupled  with  an  interest.  Bergen  d.  Bennett,  1  Caines's  Cases,  1.  In  Harj'land,  hj 
statute  In  1837,  act«  done  under  a  power  of  attorney,  unreroked  at  the  time,  are 
binding  upon  the  repretentative  or  assignee  of  the  constituent,  though  he  was  d.ad 
or  had  assigned  his  interest  at  the  time  the  act  was  done,  provided  the  other  party 
bad  no  notice  of  the  death  or  assignment.  So,  hy  statute  in  Georgia,  of  Fehruarj  22, 
1785,  Prince's  Dig.  16S,  a  power  of  attomej  is  in  force  until  the  attorney  or  agent 
has  due  ndtice  of  the  death  of  bis  constituent  So  it  is  held  in  Peimiylvanta,  tbat 
the  acts  of  an  agent  or  attorney,  done  after  the  death  of  hii  prmcipal,  of  which 
he  was  ignorant,  are  binding  upon  the  parties.  Casslday  d,  M'Kenzie,  4  Watts  &  8. 
282.  The  broad  principle  is  here  inculcated,  that  the  detennlnation  of  an  agency  by 
death,  like  an  express  reTocation,  takes  effect  only  from  the  time  of  notice.  This  ii 
substlttiling  the  rule  of  the  civil  for  the  rule  of  the  common  law. 
(a)  NichoU  V.  Chapman,  9  Wend.  452. 

(6)  Oades  v.  Woodward,  1  Salk.  87 ;  Fuller  o.  Jocelyn,  2  Str.  882 ;  Hunt  e.  Ennis, 
2  Mason,  244.  But  though  a  warrant  of  attorney  to  confess  Judgment,  pven  by  two 
persons,  be  revoked  by  the  death  of  one  of  them,  such  a  warrant,  given  to  two  per- 
sons, is  not  revoked  by  the  death  of  one  of  them.  Gee  e.  Lane,  15  East,  692 ;  Raw 
V.  Aldenon,  7  Tannt.  4S8.  The  law  of  prinoipal  and  agent  has  been  extensively  con- 
sidered, and  the  Judicial  decisions  at  Westminster  Hall  digested  In  several  English 
works;  but  the  treatise  of  Mr.  Livermore,  on  the  Law  of  Principal  and  Agent,  pub- 
lished in  two  volumes,  at  Baltimore,  in  1818,  ii  a  work  of  superior  industry  and 
learning.  He  has  illustraled  every  part  of  the  subject  by  references  to  the  civil  law, 
and  to  the  coinmentaton  upon  that  taw,  and  he  has  incorporated  into  tlie  work  the 
leading  decisions  in  our  American  courts.  The  treatise  on  the  Law  of  Principal  and 
Agent,  by  Ur.  Hammond,  of  New  York,  published  in  February,  1886,  is  of  still 

ban  act  to  be  done  by  the  agent  which  311;  Dickf.Fage,nipti;  although  ft  was 

can  only  bo  done  in  the  name  of  the  prin-  not  always  necessary  lo  go  sn  far  for  the 

dpal.    Lewis  v.  Kerr,  17  Iowa,  73 ;  Dick  decision.     Compare  Bank  of   N.   T.   n. 

F.  Page,  17  Mo.  234.    But  the  rule  of  the  Tanderhortt,  32  N.  T.  553,  with  Harlett 

common  law  was  thought  to  be  the  same  c.  Jackman,  npn.    As  to  the  effect  of  the 

as  that  stated  In  the  text  to  be  the  Boman  death  of  either  principal  or  agent  in  dls- 

doctrine,  and  Casslday  v.  M'Kenzte,  6M,  solving  the  contract  between  them,  *ea 

n.  (c),  approved  in  Ish  c.  Crane,  6  Ohio  St  aata,  408,  n.  1 ;  poU,  lii.  56,  n.  I. 
naO;  Carriger   t>.  Wbittington,   2S   Ho. 
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more  uefnl  applicatioii,  bj  teuon  of  hii  estendre  Tiew  of  «U  the  priaciple*  and 
OMM  applicable  to  the  inbject,  brongbt  down  to  the  preamt  time.  He  ha*  drawn 
largel]'  from  Paley'a  treatiie,  aod  the  notea  of  the  learned  editor,  Mr.  EJoyd ;  but  the 
dlgett  of  the  American  caaet,  which  are  rerj  nnmerooi,  girea  the  woric  a  decided 
■nperioritj.  Paley'a  Agency,  with  Mr.  Lloyd'a  notei,  wa«,  in  1847,  greatly  enlarged 
by  the  learned  labor*  of  Mr.  Dnalap,  and  hii  edition  probably  concaina  the  fullest 
coIlecUoo  of  reference*  to  modern  deciiioni  that  ia  to  be  met  with.  The  principa.1 
caaea  tuder  the  maiim  7111  per  nfinm  facit  per  tiptum  /iiatre  ridetur,  are  reriewed  and 
aocompaiiled  with  Jadidoo*  reflecUon*  and  akilf  ul  airangemeDt,  In  Broom's  Selectioa 
«f  Legal  Hazirai,  ST3,  London  ed. 

Slace  the  third  edition  of  tbe*e  Commentaries,  Mr.  Jiulice  Story's  Commentaries 
on  the  Law  of  Agency  bare  appeared,  and  the  lubject  ii  examined  and  digeated  with 
hit  usual  accuracy  and  research,  and  with  fnlness  and  completeneu  of  ezecatiou. 
A  aecond  edition  of  the  work,  reTlied  and  enlarged,  appeared  in  18M. 
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